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ADVERTISEMENT 


TO  THiS 


TENTH  EDITION. 


This  Edition  brings  down  the  Statutes  to  the  close  of 
the  session  8  &  9  Yictorise,  and  the  Cases  to  the  following 
Reports,  inclusive: — Moody's  Crown  Cases,  Vol.  II; 
Moody  Sl  Robinson's  Nisi  Prius  Cases,  Vol.  II;  Carring- 
ton  Sl  Kirwan^s  Nisi  Prius  Cases,  Vol.  I;  Queen's  Bench 
Reports,  Vol.  Y,  Part  4,  and  Davison  &  Merivale's  Re- 
ports in  the  Queen's  Bench,  Vol.  I,  Part  4. 

The  offences  of  Forestalling,  Regrating,  and  Engross- 
ing having  been  abolished  by  the  stat.  7  &  8  Vict.  c.  24, 
the  Section  relating  to  them  in  the  former  editions  has  been 
omitted.  And  the  head  of  '^  Fraudulent  Bankruptcy"  has 
been  transferred  from  the  chapter  relating  to  Offences 
against  Public  Justice,  to  that  which  treats  of  Offences 
against  Public  Trade,  to  which  it  seems  more  naturally  to 
belong. 

Tempkj  Jan.  35,  1846. 
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ADVERTISEMENT 


TO  THE 


NINTH  EDITION. 


In  this  Edition  the  statutes  are  brought  down  to  the 
close  of  the  session  5  &  6  Yictorise,  and  the  Cases  to  the 
following  Reports,  inclusive: — Moody's  Crown  Cases, 
Vol.  II,  Part  1;  Moody  &  Robinson's  Nisi  Prius  cases, 
Vol.  II,  Part  3;  Carrington  &,  Marshman's  Nisi  Prius 
Cases,  Vol.  I,  Part  2;  Adolphus  &  Ellis's  Queens  Bench 
Reports,  New  Series,  Vol.  I,  Part  2,  and  Gale  &  Davison's 
Reports  in  the  same  Court,  Vol.  II,  Part  2. 

The  references  have  been  examined  and  verified. 

J.  J. 

Dec.  Uty  1842. 


ADVERTISEMENT 


TO   THE 


FOURTH  EDITION, 


It  has  been  my  anxious  wish,  in  preparing  the  Fourth 
Edition  of  this  little  Work,  to  render  it  deserving  of  the 
distinguished  favour  with  which  the  two  first  editions  were 
received  by  the  profession  and  the  public.  With  this  view 
I  have  carefully  expunged  the  errors  which  have  pervaded 
the  last  edition,  the  work  of  an  anonymous  editor,  and  have 
endeavoured  to  arrange,  under  their  appropriate  divisions, 
the  recent  decisions  and  modern  enactments  upon  the  sub- 
ject of  the  Criminal  Law.  I  have  found  it  necessary  to 
reframe  most  of  the  indictments  in  the  First  Part  of  the 
Second  Book,  which  I  have  done  after  an  attentive  con- 
sideration of  the  operative  words  of  the  respective  statutes  ; 
and,  to  render  the  Work  of  more  general  practical  utility, 
I  have  thought  it  expedient  to  add  several  additional  sec- 
tions, which,  with  the  other  new  matter,  has  considerably 
augmented  the  bulk  of  the  Work.  The  increased  utility 
of  the  Work  will,  I  trust,  be  a  sufficient  apology  for  the 
increase  in  size. 

I  cannot  forego  this  opportunity  of  acknowledging  pub- 
licly my  obligations  to  Mr.  Baron  Vaughan,  by  whose  in- 
indulgence  I  have  been  enabled  to  insert,  in  the  body  of 
the  Work,  many  cases  decided  by  the  twelve  Judges  which 
are  not  reported. 

J.  J. 


PREFACE 


TO 

THE    FIRST    EDITION. 


In  the  year  1812,  I  collected  all  the  authorities  upon  the 
Pleas  of  the  Crown  to  be  found  in  the  text  books,  the  books 
of  reports,  &c.;  all  that  could  elucidate  the  subject  in 
Bracton,  Britton,  Fleta,  and  the  Mirror;  the  substance  of 
Hale,  Hawkins,  the  Third  Institute,  Dalton,  Foster,  and 
East;  all  the  cases  upon  the  subject  in  the  Year  Books, 
the  old  reports,  and  in  the  modem  and  recent  reports;  and 
all  the  statutes  upon  the  subject,  down  to  the  period  at 
which  I  made  the  collection.  Of  these  materials  I  framed, 
with  infinite  pains,  a  digest  in  three  volumes,  one  of  which 
was  actually  published  in  the  year  1813. 

When  I  contemplated  the  publication  above  mentioned, 
works  upon  the  Pleas  of  the  Crown  were  extremely  scarce ; 
those  of  repute,  upon  the  subject,  were  rarely  to  be  had, 
even  at  most  extravagant  prices.  But  immediately  upon 
the  publication  of  my  First  Volume,  two  other  works  were 
announced  upon  the  same  subject,  one  of  which  was  pub- 
lished very  shortly  after  it  was  announced;  the  other  not 
for  nearly  two  years  afterwards.  Their  being  announced, 
however,  had  the  effect  of  deterring  me  from  proceeding 
with  my  Work  :  I  thought  they  would  amply  supply  the  de- 
ficiency of  works  upon  the  subject;  and  I  felt  too  much 
diffidence  in  my  own  ability  to  enter  into  competition  with 
the  writers  of  them.  Another,  and  a  very  elaborate  work, 
has  since  been  added,  which  has  fully  confirmed  me  in  my 
determination  not  to  publish  the  work  I  originally  contem- 
plated. 

As  the  subject  of  Evidence  in  criminal  cases,  however, 
had  not  been  treated  of  by  any  of  these  writers,  and  as 
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some  book  upon  the  subject  was  extremely  desirable,  I 
thought  I  might  select  from  the  Work  I  originally  com- 
piled such  part  of  it  as  related  to  evidence  in  criminal  cases, 
and  publish  it,  without  subjecting  myself  to  the  imputation 
of  wishing  to  enter  into  any  competition  with  the  learned 
writers  of  the  works  already  extant  upon  the  pleas  of  the 
Crown.  I  have  made  this  compilation;  I  have  added  to 
it  all  the  cases  since  decided,  and  the  statutes  since  enact- 
ed, upon  the  subject;  and  I  have  compressed  the  whole  in- 
to the  smallest  compass  that  appeared  to  me  to  be  practi- 
cable, consistently  with  perspicuity.  I  have  also  added 
precedents  of  indictments  and  other  criminal  pleadings — 
not  from  any  idea  that  this  part  of  the  Work  was  required 
by  the  profession,  there  being  already  one  or  two  collec- 
tions of  great  repute  upon  the  subject — but  merely  because 
I  found  it  impracticable  to  give  the  evidence  in  particular 
cases  in  the  simplified  form  I  was  anxious  to  give  it,  with- 
out also  giving,  in  each  case,  the  particular  indictment  or 
pleading  the  evidence  was  intended  to  support.  And  as 
I  was  thus  obliged  to  give  the  precedents,  I  thought  it  de- 
sirable, and,  indeed,  necessary,  also,  to  give  such  a  summa- 
ry of  the  law  relative  to  pleading  in  criminal  cases  gener- 
ally, as  would  enable  the  reader  to  frame  an  indictment  in 
cases  where  he  might  not  be  able  to  find  a  precedent. 

As  to  the  arrangement  of  my  materials,  I  have  endea- 
voured to  make  it  simple  and  perspicuous.  The  Work  con- 
sists of  two  books — the  First  Book,  which  treats  of  Plead- 
ing and  Evidence  in  criminal  cases  generally,  is  divided  in- 
to two  parts:  the  first,  treating  of  Pleading  generally, 
namely,  of  indictments,  informations,  special  pleas,  demur- 
rers, &c.;  the  second,  treating  of  Evidence  generally,  name- 
ly of  evidence  of  records,  of  maters  ^ua^i  of  record,  of  pri- 
vate written  instruments,  and  of  parol  evidence,  the  com- 
petency and  credit  of  witnesses,  &c.  &c. 

The  Second  Book,  which  treats  of  Pleading  and  Evidence 
in  particular  cases,  is  divided  into  four  parts:  the  first  treats 
of  offences  against  the  property  and  persons  of  individuals; 
the  second  treats  of  offences  of  a  public  nature,  namely 
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offences  against  the  King  and  his  government,  offences 
against  public  justice,  offences  against  the  public  peace, 
offences  against  public  trade,  and  offences  against  public 
police  and  economy;  the  third  treats  of  conspiracies ;  and 
the  fourth,  of  principals  and  accessaries. 

I  have  now  apprised  the  reader  of  what  he  is  to  expect 
in  the  following  work.  Trifling  as  it  may  appear,  it  has 
cost  me  much  time  and  great  labour.  I  have  taken  infinite 
pains  to  simplify  my  subject;  to  reject  everything  redundant 
or  irrelevant;  to  compress  the  whole  into  the  smallest  pos- 
sible compass  consistent  with  perspicuity;  and  to  clothe  it  in 
language  plain,  simple,  and  unadorned.  In  fact,  my  sole 
object  hasbeen,  to  make  this  a  practically  useful  book:  I 
neither  anticipate  nor  desire  for  it  a  higher  commendation. 

J.  F.  A. 

Symand^s  Inn. 
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BOOK  I. 


PLEADING  AND  EVIDENCE  GENERALLY, 


PART    I. 

PLEADING   GENERALLY. 
CHAPTER    I.    - 

INDICTMENT. 

Sect.  1.   Whaty  and  in  what  Cases  U  lies^  1. 

2.  Against  whom  it  lies^  3. 

3.  Form  of  it^  18. 

4.  Joinder  of  two  or  more  defendants  in  one  Indicimenty  57. 

5.  Joinder  of  several  Offences  in  different  counts  in  one  indict' 

menty  58. 

6.  Within  what  Time  the  Bill  must  be  preferred,  60. 

7.  How  found,  62. 

8.  In  what  cases  quashed^  64. 

9.  When  and  where  tried,  66. 


Sect.  1. 

Indictment,  what,  and  in  what  cases  it  lies. 

AN  indictmeot  is  a  wrjtten  accusation  of  one  or  more  persons  of  a  crime 
preferred  to,  and  presented  upon  oath  by,  a  grand  jury. 

It  lies  for  all  treasons  and  felonies,  for  misprisions  of  treason  and  fel- 
ony, and  for  all  misdemeanors  of  a  public  nature  at  common  law.  2 
Hawk.  c.  25,  s.  4.  Thus,  it  lies  for  a  breach  of  duty,  which  is  not  a 
mere  private  injury,  but  an  outrage  upon  the  moral  duties  of  society;  R. 

V.  Friend,  R.  &  R.  20.     See  R.  v.  Smith,  2  C.  &  P.  449;  for  an  act 
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2  INDICTMENT. 

of  wilful  negligence,  whereby  human  life  is  endangered;  Williams «.  E» 
I.  Co.,  3  Easty  201;  for  an  ill^al  combination  for  tbe  purpose  of  dictat- 
ing to  masters  what  workmen  they  shall  employ;  R.  v.  Bykerdike,  1  M. 
&  Rob.  179;  and  for  all  nuisances  of  a  publit  nature,  though  occasioned 
by  an  act  in  itself  innocent,  if  the  nuisance  be  the  probable  consequence, 

of  the  act.  R.  v.  Moore,  3  B.  &  Ad,  184;  1  Hawk.  c.  75 
[  *2  ]     ss.  6,  7.     A  bare  intention  merely  is  not  ^indictable,  except  in 

the  case  of  high  treason,  where,  by  25  £d.  3,  st.  5,  c.  2,  pohin^ 
tasreputabatur  pro  facto;  but  in  all  cases  where  tbe  intent  to  commit 
a  crime  is  manifested  by  any  overt  act,  the  party  may  be  indicted  for  an 
attempt  to  commit  the  offence.  1  Deacon,  643:  see  Reg.  v.  Martin, 
2  Mood.  C.  C.  123;  9C.  &  P.  213,  215. 

If  a  statute  prohibit  a  matter  of  public  grievance,  or  command  a  mat- 
ter of  public  convenience,  (such  as  the  repairing  of  highways,  or  the 
like),  all  acts  or  omissions  contrary  to  the  prohibition  or  command  of 
the  statute,  being  misdemeanors  at  common  law,  are  punishable  by  indict- 
ment, if  the  statute  specify  no  other  mode  of  proceeding.  2  Hawk.  c. 
25,  s.  4;  R.  v,  Davis,  Say.  133;  and  see  R.  v.  Sainsbury,  4  T.  R. 
457.  And  if  the  statute  specify  a  mode  of  proceeding  different 
from  that  by  indictment,  then,  if  the  matter  were  already  an  indictable 
offence  at  common  law,  and  the  statute  introduce  merely  a  different  mode 
of  prosecution  and  punishii>ent,  the  remedy  is  cumulative,  and  the  prose- 
cutor has  still  the  option  of  proceeding  by  indictment  at  common  law, 
or  by  the  mode  pointed  out  by  the  statute;  R.  v.  Robinson,  2  Burr.  799: 
R.  V.  Wigg,  1  Ld.  Raym.  1165;  2  Salk.  460:  R.  v.  Balme,  1  Cowp. 
648.:  R.  V.  Carlisle,  3  B.  &  Aid.  161:  and  see  2  Hale,  191-:  1  Saund. 
195,  n.  (4);  or  even  if  a  statute  prohibit,  under  a  penalty,  an  act  which 
was  before  lawful,  and  a  subsequent  statute,  R.  v.  Boyall,  2  Burr.  832, 
or  tbe  same  statute  in  a  subsequent  substantive  clause,  ordain  a  mode  of 
proceeding  for  the  penalty  different  from  that  by  indictment,  the  prosecu- 
tor may,  notwithstanding,  proceed  by  indictment  upon  the  prohibitory 
clause,  as  for  a  misdemeanor  at  common  law,  or  he  may  proceed  in  the  man- 
ner pointed  out  by  the  statute,  at  his  option;  2  Hale,  171:  R.  v.  Wright, 
1  Burr.  543;  and  see  R.  v.  Jones,  2  Str.  1146:  R.  t^.  Harris,  4  T.  R. 
205;  but  if  the  manner  of  proceeding  for  the  penalty  be  contained  in  the 
same  clause  which  prohibits  the  act,  the  mode  of  proceeding  given  by 
the  statute  must  be  pursued,  and  no  other;  for  the  express  mention  of 
any  other  mode  of  proceeding  impliedly  excludes  that  of  indictment.  R. 
i>.  Robinson,  2  Burr.  805:  R.  v.  Buck,  1  Str.  679.  If  a  statute  make 
that  felony  which  before  was  a  misdemeanor  only,  the  misdemeanor  is 
merged  and  cannot  be  prosecuted;  R.  v.  Cross,  1  Ld.  Raym.  711;  3 
Salk.  193;  but  if  a  new  mode  of  punishment,  or  new  mode  of  proceed- 
ing merely  be  directed,  without  altering  the  class  of  the  offence,  tbe  new 
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puDisbmeiit  or  new  mode  of  proceeding  is  cumulatire,  and  the  offender 
may  be  iodicted  as  before,  for  ibe  common  law  misdemeanor.  R.  v. 
Carlisle,  3  B.  &  Aid.  161.  Where  a  statute  enabled  the  King  in  coun- 
cil to  make  certain  orders  relating  to  quarantine,  a  disobedience  of^  these 
orders  was  holden  to  be  a  misdemeanor  at  common  law,  and  indictable 
as  such.  R.  V.  Harris,  4  T.  R.  202.  So,  where  a  corporation  were 
authorized  by  a  public  statute  to  make  a  towing  path  on  the  side  of  a 
river,  it  was  holden  to  be  a  misdemeanor  at  common  law  to  obstruct  the 
corporation  in  the  execution  of  the  powers  given  them  by  the  statute,  and 
of  course  rodictable.  R«  v.  Smith,  2  Doug.  441.  See  Com.  Dig., 
Indictment,  (D) ;  1  Russell,  44 — 49. 

But  an  indictment  will  not  lie  for  a  mere  private  injury  against  an  indi- 
vidual: as  for  enticing  away  his  apprentice;  R.  v.  Daniel,  I  Salk.  380; 
entering  bis  close,  digging  the  ground,  erecting  a  shed  thereon,  expelling 
him  and  keeping  him  out  of  possession;  R.  v.  Storr,  3  Burr.  1698:  R. 
p.  Bake,  Id.  1731;  pulling  the  thatch  off  a  dwelling-house,  of  which  he 
was  in  peaceable  possession:  R.  v.  Atkins,  3  Burr.  1706,  1707;  for  ex- 
cluding commoners  by  inclosing,  Cro.  Eliz.  90,  or  the  like: 
the  remedy  for  injuries  of  this  description  is  by  ^action  only,  un-  [  *3  ] 
less  they  in  some  measure  concern  the  Queen,  or  are  accom- 
panied by  circumstances  which  amount  to  a  breach  of  the  peace.  Anon. 
3  Salk.  187.  So,  an  indictment  will  not  lie  for  the  infringement  of 
rights  which  are  merely  private,  though  regulated  by  a  public  statute;  R. 
V.  Richards,  8  T.  R.  634;  nor  for  an  act  prohibited  by  a  private  stat- 
ute, which  tends  merely  to  the  damage  of  a  particular  individual;  fi.  v. 
Parkin,  1  Sid.  208,  209;  nor  will  it  lie  for  a  mere  breach  of  the  bye- 
laws  or  customs  of  a  corporation.  R.  v,  Sharpless,  4  T.  R.  777;  R. 
V.  George,  3  Salk.  188«  See  Com.  Dig.  Indictment,  (E):  1  Russ. 
49—52. 


Sect.  2. 
Against  uhom  an  Indictment  lies. 


An  indictment  lies  against  all  persons  who  actually  commit,  or  who 
procure  or  assist  in  the  commission  of,  crimes,  or  who  knowingly  har- 
bour an  offender;  for  each,  in  contemplation  of  law,  is  guilty,  and  liable 
to  punisfament  according  to  the  part  which  he  takes  in  the  perpetration  of 
the  offence.  The  capability  of  committing  crimes,  however,  presup- 
poses an  act  of  understanding,  and  an  exercise  of  will;  and  therefore,  as 
no  person  can  be  excused  from  the  penalties  attaching  upon  the  disobe- 
dieiice  of  the  law,  unless  expressly  designated  and  exempted  by  the  law, 
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the  law  has  defined  what  persons  and  actions  are  pri?ii^ed  or  exempted 
from  the  soTerity  of  the  general  punishment  of  penal  laws,  in  respect  of 
their  incapacities  or  defects,  whether  natural,  afiected,  accidental,  or  in  re- 
spect of  civil  subjection.  A  corporation  aggregate  may  also  be  indicted, 
by  their  corporate  name,  for  breaches  of  duty,  such  as  the  non-repair  of 
highways  or  bridges  which  it  is  their  duty  to  repair.  Reg.  e.  Birmii^- 
ham  and  Gloucester  Railway  Company,  9  C.  &  P.  469;  2  Q.  B.  47; 
2  G.  &  D.  236. 

We  proceed  to  consider  the  liability  of  the  respectire  parties  to  an 
ofience,  and  the  several  grounds  of  exemption  from  punishment,  under 
the  following  heads: — 

Principak  in  the  first  degru.'\ — The  general  definition  of  a  principal 
in  the  first  degree  is,  one  who  is  the  actor  or  actual  perpetrator  of  the 
fact*  1  Hale,  233,  615.  But  it  is  not  necessary  that  he  should  be  ac- 
tually present  when  the  offence  is  consummated;  for  if  one  lay  poison 
purposely  for  another  who  takes  it  and  is  killed,  he  who  laid  the  poison^ 
though  absent  when  it  was  taken,  is  a  principal  in  the  first  d^ree. 
Vaux's  case,  4  Co.  44  b.;  Fost.  349;  R.  t^.  Harky,  4  C.  &  P.  269. 
8o,  it  is  not  necessary  tliat  the  act  should  be  perpetrated  with  his  own 
hands;  for. if  an  offence  be  committed  through  the  medium  of  an  intio* 
cent  agent,  the  employer,  though  absent  when  the  act  is  done,  is  answer- 
ble  as  a  principal  in  the  first  degree.  SeeR.  v.  Giles,  I  Mood.C.C.  166: 
Reg.  V.  Michael,  2  Mood.  G.  C.  120;  9  C.  &  P.  356.  Thus,  if  a 
child  under  the  age  of  discretion,  or  any  other  instrument  excused  from 
the  responsibility  of  his  actions  by  defect  of  understanding,  ignorance  of 
the  fact,  or  other  cause,  be  incited  to  the  commission  of  murder  or  any 
other  crime,  the  inciter,  though  absent  when  the  fact  was  committed,  is, 
€x  necessiiate^  liable  for  the  act  of  his  agent,  and  a  principal  in  the  first 
degree.  Fost.  349;  1  Hawk.  c.  31,  s.  7;  R.  v.  Palmer^  1  N. 
[  *4  ]  R.  96;  2  Leach,  978.  *But  if  the  instrument  be  aware 
of  the  consequences  of  his  act,  he  is  a  principal  in  tb6  first  degree,, 
and  the  employer,  if  he  be  absent  when  the  fact  is  committed,  is  an  acces* 
sory  before  the  fact;  R.  v.  Stewart,  R.  &  R.  363:  Reg.  v.  Williams,  I 
C.  &K.  589;  or,  if  he  be  present,  a  principal  in  the  second  degree;  Fost« 
349;  unless  the  instrument  concur  in  the  act  merely  for  the  purpose  of 
detecting  and  punishing  the  employer,  in  which  case  he  is  considered  as  an 
innocent  agent.     Reg.  v.  Bannen,2  Mood.  C.  C.  309;  1  C.  &  K.  295« 

Principals  in  the  second  degree.'] — Principals  in  the  second  degree 
are  those  who  are  present,  aiding  and  abetting,  at  the  commissibn  of  the 
fact. 

Presence,  in  this  sense,  is  either  actual  or  constructive.  It  is  not  ne- 
cessary that  the  party  should  be  actually  present,  an  ear  or  eye-witness 
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of  tlie  trmnsactioD;  he  is,  in  coDstruetioD  of  law^  present,  aiding  and 
abetting,  if,  with  the  intention  of  giving  assistance,  he  be  near  enough  to 
afford  it,  should  the  occasion  arise.  Thus,  if  be  be  outside  the  house 
watching  to  prerent  stirprise)  or  the  like,  whilst  his  companions  are  in 
the  boose  committii^  a  felony,  such  constructive  presence  is  sufficient 
to  make  him  a  principal  in  the  second  degree.  Fost.  347,  350.  See 
R.  V.  Borthwick,  1  Doug.  207;  1  Leach,  66;  2  Hawk.  c.  29,  ss.  7, 8; 
1  Ross.  31;  1  Hale,  555;  R.  t;.  Gogerly,  R.  &  R.  343;  R.  t^.  Owen, 
1  Mood.  C  C.  96.  But  be  must  be  sufficiently  near  to  give  assistance; 
R.  p.  Stewart^  R.  &  R.  353;  and  the  mere  circumstances  of  a  party 
going  towards  a  place  where  a  felony  is  to  be  committed,  in  order  to  as- 
sist to  carry  off  the  property,  and  assisting  in  carrying  it  off,  will  not 
make  him  a  principal  in  the  second  degree,  unless,  at  the  time  of  the 
felonious  taking,  he  were  within  such  a  distance  as  to  be  able  to  assist  in 
it.  R.  vi  Kelly,  R.  &R.  421;  1  Russ.  27.  So,  where  two  persons 
broke  open  a  warehouse,  and  stole  thereout  a  quantity  of  butter,  which 
tbey  carried  vlong  the  street  thirty  yards,  and  then  fetched  the  prisoner^ 
who,  being  apprised  of  the  robbery,  assisted  in  carrying  away  the  pro- 
perty, it  was  holden  that  he  was  not  a  principal,  but  only  on  accessary. 
R.  V.  King,  R.  &  R.  332.  See  R.  v.  M'Makin,  Ibid. :  R.  «.  Dyer,  2 
East,  P.  C.  767.  And  although  an  act  be  committed  in  pursuance  of 
previous  concerted  plan  between  the  parties,  those  who  are  not  present, 
or  so  near  as  to  be  able  to  afibrd  aid  and  assistance  at  the  time  when  the 
offisnce  is  committed,  are  not  principals,  but  accessaries  before  the  fact. 
R.  t^.  Soares,  R.  &R.  25:  R.  v.  Davis,  Id.  113:  R.  v.  Else,  Id.  142: 
R.  V.  Badcock,  Id.  249:  R.  v.  A^ners,  7  C.  &  P.  801 :  Reg.  v.  How- 
ell, 9  C.  &  P.  437:  Reg.  v  Tuckwell,  C.  &  Mar.  215.  So,  if  one  of 
them  have  been  ^apprehended  before  the  commission  of  the  offence  by 
the  other,  he  can  be  convicted  only  as  an  accessory  before  the  fact. 
Reg.  V,  Johnson,  1  C.  &  Mar.  218.  But  presence  duringtbe  whole  of 
the  transaction  is  not  necessary;  for  instance,  if  several  combine  to  forge 
an  instrument,  and  each  executes  by  himself  a  distinct  part  of  the  forge- 
ry, and  they  are  not  together  when  the  instrument  is  completed,  they  are, 
nevertheless,  all  guilty  as  principals.  R.  v.  Bingley,  B.  &  R.  446^  See 
2  East,  P.  C.  768.  As,  if  A.  counsel  B.  to  make  the  paper,  C.  to  en- 
grave the  plate,  and  D.  to  fill  up  the  names  of  a  forged  note,  and  they 
do  so,  each  without  knowing  that  the  others  are  employed  for  that  pur- 
pose, B.,  C,  and  D.  may  be  indicted  for  the  forgery,  and  A.  as  an  ac- 
cessary; R.  9.  Dade,  1  Mood.  C.  C.  307;  for,  if  several  make  distinct 
parts  of  a  forged  instrument,  each  is  a  principal,  though  be 
*do  not  know  by  whom  the  other  parts  are  executed,  and  [  *5  ] 
though  it  is  finished  by  one  alone  in  tbe  absence  of  the  others. 
R.  V.  Kirkwood,  1  Mood.  C.  C.  304. 
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There  must  also  be  a  participation  in  the  act;  for,  aitfaougb  a  man  be 
present  whilst  a  felony  is  committed,  if  he  take  no  part  in  it,  and  do  not 
act  in  concert  with  those  who  commit  it,  he  will  not  be  a  principal  in  tbe 
second  degree,  merely  because  he  did  not  endeavour  to  prevent  the  felo- 
ny, or  apprehend  the  felon.  1  Hale^  439;  Fost.  350.  It  is  not  nec- 
essary, however,  to  prove  that  the  party  actually  aided  in  the  commission 
of  the  offence;  if  he  watched  for  his  companions,  in  order  to  prevent 
surprise,  or  remained  at  a  convenient  distance  in  order  to  favour  their 
escape,  if  necessary,  or  was  in  such  a  situation  as  to  be  able  readily  to 
come  to  their  assistance,  the  knowledge  of  which  was  calculated  to  give 
additional  confidence  to  his  companions,  in  contemplation  of  law  he  was 
present  aiding  and  abetting.  •  So,  a  participation,  the  result  of  a  con- 
certed design  to  commit  a  specific  offence,  is  sufficient  to  constitute  a 
principal  in  the  second  degree.  Thus,  if  several  act  in  concert  to  steal 
a  man's  goods,  and  he  is  induced  by  fraud  to  trust  one  of  them,  in  the 
presence  of  the  others,  with  the  possession  of  the  goods,  and  then  ano- 
ther of  the  party  entice  the  owner  away,  that  he  who  has  {be  goods  may 
carry  them  off,  all  are  guilty  as  principals.  R.  v.  Stanley,  R.  &  R. 
305;  1  Russ.  24;  R.  v.  Passey,  7  C.  &  P.  282:  R.  t.  Lockett,  Id. 
300.  So,  it  has  been  holden,  that  to  aid  and  assist  a  person  to  the  jurors 
unknown  to  obtain  money  by  ring-dropping,  is  felony,  if  the  jury  find 
that  the  prisoner  was  confederate  with  the  peVson  unknown  to  obtain  the 
money  by  means  of  this  practice.  R.  v.  Moore,  1  Leach,  314.  If  one 
encourage  another  to  commit  suicide,  and  be  present  abetting  him  while 
he  does  so,  such  person  is  guilty  of  murder  as  a  principal;  and  if  two 
persons  encourage  each  other  to  sel^urder,  and  one  kills  himself,  but 
the  other  fails  in  the  attempt,  the  latter  is  a  principal  in  the  murder  of  the 
other.  R.  v.  Dyson,  R.  &  R.  523.  See  R.  v.  Russell,  1  Mood.  C. 
C.  356:  Reg.  v.  Alison,  8  C.  &  P.  418.  So,  likewise,  if  several  per- 
sons combine  for  an  unlawful  purpose,  or  for  a  purpose  to  be  carried  into 
effect  by  unlawful  means;  see  Fost.  351,352;  particularly,  if  it  be  to  be 
carried  into  effect,  notwithstanding  any  opposition  that  may  be  offered 
against  it;  Fost.  353,  354;  and  one  of  them,  in  the  prosecution  of  it, 
kill  a  man,  it  is  murder  in  all  who  are  present,  whether  they  actually  aid 
or  abet  or  not,  (see  the  Sessingburst-house  case,  I  Hale,  461),  provid- 
ed the  death  were  caused  by  the  act  of  some  one  of  tbe  party  in  the 
course  of  bis  endeavours  to  effect  the  common  object  of  the  assembly. 
1  Hawk.  c.  31,  s.  52;  Fost.  352;  R.  v.  Hodgson,  1  Leach,  6:  R.  ir. 
Plummer,  Kel.  109.  But  the  act  must  be  the  result  of  the  confederacy; 
for,  if  several  are  out  for  the  purpose  of  committing  a  felony,  and,  upon 
alarm  and  pursuit,  run  different  ways,  and  one  of  them  kill  a  pursuer,  to 
avoid  being  taken,  the  others  are  not  to  be  considered  as  principals  in  that 
offence.    R.  v.  White,  R.  Sl  R.  99.     Thus,  where  a  gang  of  poachers. 
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eonsiBtiog  of  the  priscMiers  and  WiOiaois,  attacked  a  gamekeepery  beat 
bim,  and  left  him  senseless  upon  the  ground,  but  Williams  returned,  and 
whilst  the  gamekeeper  was  insensible  upon  the  ground,  took  from  him 
his  gun,  pocket*book,  and  money,  Parkf  ^  held,  that  this  was  robbery 
10  Williams  only.  R.  v.  Hawkins,  3  C.  &  P.  39^.  The  purpose 
must  also  be  unlawful;  for,  if  the  original  object  be  lawful,  /and  be  pros- 
ecuted by  lawful  means,  should  one  of  the  party  in  the  prose- 
cution of  it  kill  a  man,  although  *the  party  killing,  and  all  those  [  *6  ] 
who  actually  aid  and  abet  him  in  the  act,  may,  according  to  cir- 
cumstances, be  guilty  of  murder  or  manslaughter,  yet  the  other  persons 
who  are  present,  and  who  do  not  actually  aid  and  abet,  are  not  guilty  as 
principals  in  the  second  degree.     Fost.  354,  355;  2  Hawk.  c.  29,  s.  9* 

A  mere  participation  in  the  act,  without  a  felonious  participation  ia  the 
design,  will  not  be  sufficient.  1  East,  P.  C.  258;  R.  «.  Plummer,  KeK 
109.  Thus,  if  a  master  assault  another  with  malice  prepense,  and  the 
servant,  ignorant  of  his  master's  felonious  design,  take  part  with  him, 
and  kill  the  other,  it  is  manslaughter  is  the  serraot,  and  murder  in  the 
master.  I  Hale,  446.  So,  on  an  indictment  under  the  statute  1  Vict, 
c.  85,  s.  2,  charging  A.  with  the  capital  offence  of  inflicting  a  bodily  in- 
jury dangerous  to  life,  with  intent  to  commit  murder,  and  B.  with  aiding 
and  abetting  him,  it  was  held  to  be  essential,  to  make  out  the  charge  as 
against  B.,  that  he.  should  have  been  aware  of  A.'s  intention  to  commit 
murder.     Reg.  v.  Cruse,  8  C.  &  P.  541. 

In  the  case  of  murder  by  duellings  in  strictness  both  of  the  seconds 
are  principals  in  the  second  degree;  yet  Lord  Hale  considers,  that,  as 
far  as  relates  to  the  second  of  the  party  killed,  the  rule  of  law  in  this  re^ 
spect,  has  been  too  far  strained;  and  he  seems  to  doubt  whether  such  se- 
cond shall  be  deemed  a  principal  in  the  second  degree.  1  Hale,  422, 
452.  However  in  a  late  case  it  was  holden  by  Pa/te«on,  J.,  that  aH per- 
sons present  at  a  prize-fight,  having  gone  thither  with  the  purpose  of  see- 
ing the  prize-fighters  strike  each  other,  were  principals  in  the  breach  of 
the  peace;  R.  v.  Perkins,  4  C.  &  P.  537:  see  R.  v.  Murphy,  6  C.  & 
P.  103;  and,  upon  the  same  principle  the  seconds  in  a  duel,  being  par- 
ticipators in  an  unlawful  act,  would  both  be  guilty  of  murder,  if  death 
were  to  ensue;  and  so  the  law  was  laid  down  in  Reg.  v.  Young,  8  C.  & 
P.  645,  and  in  Reg.  v.  Cuddy,  1  C.  &.  K.  210.  If  the  principal  were  in- 
sane at  the  commission  of  the  act,  no  person  can  be  convicted  as  an  aider 
and  abettor  of  his  act.  Reg.  9.  Tyler,  8  C.  &  P.  616.  See  post,  p.  12.) 
But  where  an  insane  person  collected  together  a  number  of  persons,  who 
armed  themselves  with  a  common  purpose  of  resisting  the  lawful  autho- 
rities, and  in  their  presence  he  shot  a  peace  officer  who  came  to  apprehend 
bim  under  a  warrant,  it  was  held  that  they  were  guilty  of  murder  as  prifr- 
cipab  in  the  first  degree;  and  that  no  apprehension  of  personal  danger  to 
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themselves  from  htm  furnbbed  any  excuse  to  him  for  assistbg  m  Us  iUe« 

gal  acts.     Id« 

Aiders  and  abettors  were  formerly  defined  to  be  aceesstries  at  the  fact, 
and  could  not  have  been  tried||ptU  the* principal  bad  been  convicted  or  oot- 
lawed.  Fost.  347«  But  this  doctrine  is  exploded;  and  it  is  now  settled, 
that  all  those  who  are  present  aiding  and  abetting  when  a  felony  is  com^ 
milted,  are  principals  in  the  second  degree,  and  may  be  arraigned  and 
tried  before  the  principal  in  the  first  degree  has  been  found  guilty;  2 
Hale,  223;  and  may  be  convicted,  though  the  party  charged  as  principal 
in  the  first  degree  is  acquitted.  R.  v.  Taylor,  1  Leach,  360:  Benson 
9.  Offley,  2  Show.  510;  3  Mod.  121:  R.  t^.  Wallis,  Balk.  334:  R.  v. 
Towie,  R.  &  R.  314;  3  Price,  145;  2  Marsh.  465. 

In  treason,  and  oflTences  below  felony,  and  in  all  felonies  in  which  the 
punishment  of  principals  in  the  first  degree  and  of  principals  in  the  sec- 
ond degree  is  the  same,  the  indictment  may  charge  all-  who  are  present 
and  abet  the  fact  as  principals  in  the  first  degree,  2  Hawk.  c.  25,  s. 
64,  (see  Mackally's  case,  9  Co.  67  ft),  provided  the  ofiTence 
[  *7  ]  *permit  of  a  participation;  Fost.  345;  or  specially  as  aiders 
and  abettors;  Reg.  «.  Crisham,  C.  &  Mar.  187.  But  where 
by  particular  statutes  the  punishment  is  different,  then  principals  in  the 
second  degree  must  be  indicted  as  aiders  and  abettors.  1  East,  P.  C. 
348,  350;  R.  v.  Sterne,  1  Leach,  473.  If  indicted  as  aiders  and  abet- 
tors, an  indictment  charging  that  A.  gave  the  mortal  blow,  and  that  B., 
C,  and  D.  were  present,  aiding  and  abetting,  will  be  sustained  by  evi- 
dence that  B.  gave  the  blow,  and  that  A.,  C,  and  D.  were  present,  aid- 
ing and  abetting;  and  even  if  it  appear  that  the  act  was  committed  by  a 
person  not  named  in  the  indictment,  the  aiders  and  abettors  may,  never- 
theless, be  convicted.  R.  v.  Borthwick,  Doug.  207:  1  East,  P.  C.  350. 
Where  a  prisoner  was  convicted  upon  an  indictment  which  charged  bim 
with  a  rape  as  principal  in  the  first  count,  and  as  an  aider  and  abettor  in 
the  second,  it  was  holden,  that  the  conviction  upon  the  first  count  was 
good.  R.  V.  Folkes,  1  Mood.  C.  C.  354:  R.  v.  Gray,  7  C.  &  P.  164. 
See  Reg.  v,  Crishamr,  supra. 

Aeeti$arie$  before  thefacL'] — An  accessary  before  the  fact  is  he  who, 
being  absent  at  the  time  of  the  felony  committed,  doth  yet  procure,  coun- 
sel, command,  or  abet  another  to  commit  a  felony.     1  Hale,  615. 

If  the  party  be  actively  or  constructively  present  when  the  felony  is 
committed,  he  is,  as  we  have  seen,  (atUey  p.  4),  an  aider  and  abettor, 
and  not  an  accessary  before  the  fact;  for  it -is  essential,  to  constitute  the 
offence  of  accessaiy,  that  the  party  should  be  absent  at  the  time  the 
offence  is  committed.  1  Hale^  615:  R.  v.  Gordon,  1  Leach,  515;  1 
East,  P.  C.  352. 
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The  procurement  may  be  personal,  or  through  the  intSrvenlion  of  a 
third  person  ;  Fost.  125  ;  Earl  of  Somerset,   19  St.  Tr.  %04  :  R.  v. 
Cooper,  6  C.  &  P.  635.;  it  may  also  be  direct,  by  hire,  counsel,  com- 
mand, or  conspiracy  ;  or  indirect,  by  evincing  an  express  liking,  appro- 
bation, or  assent  to  another's  felonious  design  of  committing  a*  felony  ; 
2  Hawk.  c.  29,  s.  16  ;  but  the  bare  concealment  of  a  felony  to  be  com- 
mitted will  not  make  the  party  concealing  it  an  accessary  before  the  fact ; 
2  Hawk.  c.  29,  s.  23  ;   nor  will  a  tacit  acquiescence,  or  words  which 
amount  to  a  bare  permission,  be  sufficient  to  constitute  this  offence.     1 
Hale,  616.     The  procurement  must  be  continuing  ;  for  if  the  procurer 
ctf  a  felony  repent,  and,  before  the  felony  is  committed,  actually  counter- 
mand his  order,  and  the  principal,  notwithstanding,  commit  the  felony, 
the  original  contriver  will  not  be  an  accessary.     1  Hale,  618.     So, 
if  the  accessary  order  or  advise  one  crime,  and  the   principal  inten- 
tionally commit  another  ;  as,  for  instance,  to  burn  a  house,  and  instead 
of  that  he  commit  a  larceny  ;  or,  to  commit  a  crime  against  A.,  and  in- 
stead of  so  doing  he  commit  the  same  crime  against  B. — the  accessary 
will  not  be  answerable  ;    1  Hale,  617  ;  but  if  the  principal  commit  the 
same  offence  against  B.  by  mistake,  instead  of  A.,,  it  seems  it  would  be 
otherwise.     Fcst.  370  et  seq.  ;  but  see  1  Hale,  617  ;  3  Inst.  51.     But 
it  is  clear  that  the  accessary  is  liable  for  all  that  ensues  upon  the  execu- 
tion of  the  unlawful  act  commanded  ;  as,  for  instance,  if  A.  command  B. 
10  beat  C,  and  he  beat  him  so  that  he  dies,  A.  is  accessary  to  the  mur- 
der.   4  Bl.  Com.  37  ;  1  Hale,  617.     Or,  if  A.  command  B.  to  burn  the 
bouse  of  C,  and  in  doing  so  the  house  of  D.  is  also  burnt,  A.  is  accessa* 
ry  to  the  burning  of  D.'s  house.     R.  o.  Saunders,  Plowd.  475.     So,  if 
the  offence  commanded  be  effected,  although  by  different  means  from 
those  commanded  ;  as,  for  instance,  if  J.   W.  hire  J.  S.  to 
poison    A.  *and,  instead  of  poisoning  him,    he  shoot  him,  J.   [    *8    ] 
W.  is,  nevertheless,'  liable  as   accessary.     Fost.    369,    370. 
Where  the  procurement  is  through  an  intermediate  agent,  it  is  not  ne- 
cessary that  the  accessary  should  name  the  person  to  be  procured  to  do 
the  act.     R.  r.  Cooper,  5  C.  &  P.5  35. 

Several  persons  may  be  convicted  on  a  joint  charge  against  them  as 
accessaries  before  the  fact  to  a  partipular  felony,  though  the  only  evi- 
dence against  them  is  of  separate  acts  done  by  each  at  separate  times 
and  places.     Reg.  v.  Barber,   1  C.  &  K.  442. 

It  may  be  necessary  to  observe,  that  it  is  only  in  felonies  that  there 
can  be  accessaries  ;  in  high  treason,  every  instance  of  inciteihent,  &c., 
which  in  felony  would  make  a  man  an  accessary  before  the  fact,  will  make 
bim  a  4>rincipal  traitor;  Fost.  341  ;  and  he  must  be  indicted  as  sue!). 
I  Hale,  235.  Alto,  all  those  who  in  felony  would  be  accessaries  before 
the  fact,  in  offences  under  felony  are  principals,  and  must  be  indicted  as 
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sucfa.  4  BI?  Com.  36  ;  Reg.  v.  Clayton,  1  C.  &  K.  128  :  R«g.  if, 
Moland,  2  %Iood.  C  C  276.  In  manslaugbter,  however,  there  can 
be  no  accessaries  before  the  fact,  for  the  offence  is  sudden  and  unpreme- 
ditated ;  and;*  therefore,  if  A.  be  indicated  for  murder,  and  B.  as  acces- 
sary, ifthe  jury  find  A.  guilty  of  manslaughter,  they  must  acquit  B.  I 
Hale,  347,  450,  616. 

Formerly,  an  accessary  could  not,  without  his  own  consent,  unless 
tried  with  the  principal,  be  brought  to  trial  until  the  guilt  of  his  principd 
had  been  legally  ascertained  by  conviction  (I  Anne,  st.  2,  c.  9)  or  out- 
lawry. Fost.  360  ;  1  Hale,  623.  But  now,  accessaries^fore  the  fact 
to  any  felony,  whether  at  common  law  or  by  statute  made  or  to  be 
made,  shall  be  deemed  guilty  of  felony,  and  may  be  indicted  as  accessa- 
ries before  the  fact  with  the  principal,  or  after  the  conviction  (7  6.  4.  c. 
64,  s.  11)  of  the  principal,  or  for  a  substantive  felony,  whether  the  prin- 
cipal shall  or  shall  not  have  been  convicted,  or  shall  or  shall  not  be  ame- 
nable to  justice,  and  may  be  punished  in  the  same  manner  as  if  convicted 
as  accessaries  to  the  felony.  7  6.  4,  c.  64,  ».  9.  But  this  statute  only 
applies  where  the  accessary  might  at  common  law  have  been  indicted 
with,  or  after  the  conviction  of,  the  principal  ;  and,  therefore,  where  a 
defendant  was  indicted  as  an  accessary  before  the  fact  to  the  murder  of 
S.  W.,  she  having,  by  his  procurement,  killed  herself,  it  was  holden  that 
the  statute  did  not  apply.  R.  v.  Russell,  1  Mood.  C.  C.  356  :  Reg  v, 
Leddington,  9  C.  &  P.  79.  Where  the  principal  and  accessarj 
are  tried  together,  (which  is  in  general  the  best  and  most  usial  way), 
if  the  principal  plead  otherwise  than  the  general  issue,  the  accessary 
shall  not  be  bound  to  answer,  until  the  principal's  plea  be  first  detecmio- 
ed.  9  H.  7,  c.  19  ;  1  Hale,  624  ;  2  Inst.  184.  So  also,  where  the 
priutipal  does  not  appear  to  take  his  trial,  but  the  accessary  does,  the 
latter  is  not  compellable  to  plead.  Reg. «.  Ashmall,  9  C.  &  P.  236. 
But  if  the  general  issue  be  pleaded,  then  tbe  jury  shall  be  charged  to 
inquire  first  of  the  principal,  and,  if  they  find  him  not  guilty,  titen  to  ac- 
quit the  accessary.  1  Hale,  624  ;  2  Inst.  184.  Where  the  principal 
was  indicted  for  burglary  and  larceny  in  a  dwelling-house,  and  the  acces- 
sary was  charged  in  the  same  indictment  as  accessary  beford  the  fact  to 
the  said  ^^ felony  and  burglary^^^  and  |tbe  jury  acquitted  the  principal  of 
the  burglary,  but  found  him  guilty  of  the  larceny  :  it  seems  the  jtjdges 
were  of  opinion  that  the  accessary  should  have  been  acquitted  ;  for  the 
indictment  charged  him  as  accessary  to  the  burglary  only,  and  tbe  prin- 
cipal being  acquitted  of  that,  the  accessary  should  have  been  acquitted 

also.      R.     V.    Donelly    and    Vaughan,    R.    &    R.    610; 
[     *9    ]  *2  Marsh.  171.     Where  three  persons  were  charged   with  a 

larceny,  and  two  others  as  accessaries,  in  one  count,  and  the 
latter  were  also  charged  separately  in  other  counts  with  substantive  feloniesy 
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k  WHS  held  that,  although  the  principals  were  acquitted,  the  accessaries 
foight  be  convicted  on  the  latter  counts.  Reg.  v,  Pulham,  9  C.  &  P.  281. 
If «  roan  be  indicted  as  accessary  in  the  sanne  felony  to  several  per* 
sons,  and  be  found  accessary  to  one,  it  is  a  good  verdict,  and  judg- 
ment roay  be  passed  upon  hioi.  R.  «.  Lord  Sanchar,  9  Co.  189  ;  Fost. 
361  ;  1  Hale,  624.  But  no  person,  who  shall  be  once  duly  tried, 
whether  as  an  accessary  before,  the  fact,  or  as  for  a  substantive  felony, 
or  for  any  offence  of  being  accessary,  shall  be  liable  to  be  again  in- 
dicted or  tried  for  the  same  offence.     7  G.  4.  c.  64,  s.  9. 

Jieee$sarit9  after  the  fad.'] — An  ascessary  after  the  fact  is  one  who, 
knowing  a  felony  to  have  been  conimttted  by  another,  receives,  relieves, 
cofoforts,  or  assists  the  felon.  1  Hale,  618;  4  Bl.  Com.  37;  2  Hawk. 
c.  29,  s.  1 ;  3  P.  Wms.  475.  Any  assistance  given  to  one  known  to 
be  a  felon,  in  order  to  hinder  his  apprebeosion,  trial,  or  punishment,  is 
sufficient  to  make  a  man  an  accessary  after  the  fact;  as,  for  instance,  that 
be  concealed  him  in  the  house;  Dalt.  530,  531;  or  shut  the  door  against 
bfs  pursuers,  until  be  should  have  an  opportunity  of  escaping;  1  Hale, 
619;  or  took  money  from  him  to  allow  him  to  escape;  9  H.  4,  I;  or 
supplied  him  with  money,  a  horse,  or  other  necessaries,  in  order  to  ena- 
ble him  to.escape;  Hate's  Sum.  218;  2  Hawk*  c.  29,  s.  26;  or  that  die 
principal  was  in  prison,  and  J.  W.  bribed  the  gaoler  to  let  him  escape, 
or  conveyed  instruments  to  him  to  enable  him  to  break  prison  and  escape. 
I  Hale  621. 

But  merely  suffering  the  principal  to  escape  will  not  make  the  party  an 
accessary  after  the  fact;  for  it  amounts  at  most  but  to  a  mere  omission. 
9  H.  4,  1;  1  Hale,  619.  So,  if  a  person  supply  a  felon  in  prison  with 
victuals  or  other  necessaries  for  his  sustenance;  1  Hale,  620;  or  relieve 
and  maintain  him  if  he  be  bailed  out  of  prison;  Id.;  or  if  a  physician  or 
surgeon  professionally  attend  a  felon  sick  or  wounded,  although  he  know 
him  to  be  a  felon;  1  Hale,  332;  or  if  a  person  speak  or  write  in  order  to 
obtain  a  felon's  pardon  or  deliverance;  26  Ass.  47;  or  advise  his  friends 
to  write  to  the  witnesses  not  to  appear  against  him  at  his  trial,  and  they 
write  accordingly  ;  3  Inst.  139;  1  Hale,  620;  or  even  if  he  himself 
agree,  lor  money,  not  to  give  evidence  against  the  felon.  Moor,  8,  or 
kuow  of  the  felony  and  do  not  discover  it;  1  Hale,  371,  618:  none  of 
these  acts  would  be  sufficient  to  make  the  party  an  accessary  after  the 
fact.  He  must  be  proved  to  have  done  some  act  to  assist  the  felon  per- 
sonally. See  Reg.  v.  Chappie,  9  C.  &  P.  355.  But  if  he  employ  ano- 
ther person  to  do  so,  he  will  be  equally  guilty  as  if  he  harboured  or  re- 
lieved him  himself.     R.  r.  Jarvis,  2  M.  &  Rob.  40. 

A  wife  is  not  punishable  as  accessary  for  receiving,  &c.  her  husband, 
ahhough  she  know  him  ih  have  committed  felony;  1  Hale,  48,  621;  for 
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sbe  is  presumed  to  act  under  his  coercioo.  But  no  other  relation  of  per- 
sons can  excuse  the  wilful  receipt  or  assistance  of  ielons:  a  father  cannot 
assist  his  child,  a  child  his  parent,  a  husband  his  wife,  a  brother  his 
brother,  a  master  his  servant,  or  a  servant  his  roaster.  Id.  Eveii  one 
may  make  himself  an  accessary  after  the  fact  to  a  larceny  of  his  own 
goods,  or  to  a  robbery  on  himself,  by  harbouring  the  thief,  or  assisting  in 
his  escape.  Fost,  123;  Cromp.  41  b,  pi.  4  &  5.  If  the  wife 
f  *10  ]  alone,  the  husband  being  ignorant  of  it,  *receive  any  other  per- 
son being  a  felon,  theVife  is  accessary,  and  not  the  husband* 
1  Hale,  621.  And  if  the  husband  and  wife  both  receive  a  felon  know- 
ingly, it  shall  be  adjudged  only  the  act  of  the  husband,  and  the  wife  shall 
be  acquitted.    Id. 

To  constitute  this  oSence,  it  is  necessary  that  the  accessary  have  no- 
tice, direct  or  implied,  at  the  time  he  assists  or  comforts  the  felon,  that 
he  had  committed  a  felony.  2  Hawk.  c.  29,  s.  32.  It  is  also  necessa- 
ry that  the  felony  be  complete  at  the  lime  the  assistance  is  given  ;  for,  if 
one  wound  another  mortally,  and,  after  the  wound  given,  but  before  death 
ensues,  a  person  assist  or  receive  the  delinquent,  this  does  not  make  him 
accessary  to  the  homicide  ;  for  until  death  ensues  no  felony  is  commit- 
ted.    2  Hawk.  c.  29,  s.  35;  4  Bl.  Com.  38. 

In  high  treason  there  are  no  accessaries  after  the  fact,  those  who  in 
felony  would  be  accessaries  after  the  fact  being  principals  in  high  treason 
{ante^  p.  8) ;  yet  in  their  progress  to  conviction,  they  must  be  treated  as 
accessaries,  and  indicted  specially  for  the  receipt,  &c.,  and  not  as  princi- 
pal traitors.  1  Hale,  238.  So,  in  offences  under  felony,  there  are  no 
accessaries  after  the  fact;  1  Hale,  613;  although,  if  the  act  of  the  re- 
ceiver amount  to  a  rescue,  or  to  obsrtructing  an  officer  of  justice  in  the 
execution  of  his  duty,  or  the  like,  he  would  undoubtedly  be  indictable  for 
it  as  for  a  misdemeanor.  2  Hawk.  c.  29,  s.  4.  Accessaries  after  the 
fact  cannot  be  tried  before  the  conviction  (7  G.  4,  c.  64,  s.  11)  of  their 
principal,  unless  they  consent  to  it.  1  Hale,  623;  2  Hawk.  c.  29,  s.  45. 
But  they  may  be  tried  with  their  principal;  I  Hale,  623;  or  separately, 
after  the  principal  has  been  convicted;  and,  having  been  once  duly  tried, 
they  cannot  be  again  indicted  or  tried  for  the  same  oiTence.  7  6.  4,  c. 
64,  s.  10. 

The  receipt  of  stolen  goods  did  not  at  common  law  constitute  the  re- 
ceiver an  accessary,  but  was  a  distinct  misdemeanor,  punishable  by  fine 
and  imprisonment;  1  Hale,  620;  and  although,  by  several  statutes,  re«. 
ceivers  were  made  accessaries  after  the  fact,  and,  by  the  star.  7  &  8  G. 
4,  c.  29,  ss.  54,  55,  60,  may  in  certain  cases  be  indicted  either  as  ac* 
cessaries  after  the  fact  to  felony,  or  for  a  substantive  felony,  or  may  be 
prosecuted  for  a  misdemeanor,  or  punished  upon  summary  conviction; 
yet  the  receipt  of  stolen  goods  is  still  a  distinct  and  separate  offence,  and 
as  such  will  be  considered  hereafter. 
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Infanii.'] — It  is  a  general  rule,  that  infaots  under  (be  age  of  discretion, 
are  not  punishable  by  any  criminal   prosecution  whatever;  Mirr.  c.  4.  s. 
16;  1  Hale,  27;  I  Hawk.  o.  1,  s.  1;  but  the  age  of  discretion,  by  the 
'  law  of  England,  varies  according  to  the  nature  of  the  pfTence. 

Within  the  age  of  seven  years  no  infant  can  be  guilty  of  felony,  or  be 
punished  for  any  capital  ofience;  for,  within  that  age,  an  infant  is,  by 
presumption  of  law,  doU  incapax,  and  cannot  be  endowed  with  any  dis- 
cretion; against  which  presumption  no  averment  shall  be  received.  Reg. 
309,  b;  1  Hale,  27,28;  4  Bl.  Com.  23;  Mirr.  c.  4,  s..6;  Plowd.  19; 
Fost.  349;  Cowp.  222,  223.  But  the  incapacity  of  infants  to  do  evil 
and  contract  guilt  ceases  upon  their  attaining  the  age  of  fourteen  years, 
at  which  age  they  are  presumed  by  the  law  to  be  doli  capaees^  and  capa- 
ble of  discerning  good  from  evil,  and  are,  with  respect  to  their  criminal 
actions,  subject  to  the  same  rule  of  construction  as  others  of  more  mature 
age.  1  Hale,  26;  Doct.  &  St.  c.  26;  Co.  Litt.  79,  171, 
247;  Dak.  476,  505;  1  Hawk,  c.-l,  n.  (1).  *Between  the  [  *11  ] 
age  of  seven  and  fourteen  years  an  infant  shall  be  deemed  pri^ 
ma  fade  to  be  doli  incapax^  but  malitia  svppkt  mtatemy  and  this  pre- 
sumption may  be  rebutted  by  strong  and  pregnant  evidence  of  a  mischiev 
ous  discretion;  for  the  capacity  to  do  evil  and  contract  guilt  is  not  so 
much  measured  by  years  and  days,  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment.  4  Bl.  Com.  23;  1  Hale,  25,  27.  Thus, 
it  is  said  that  an  infant  eight  years  of  age  may  be  indicted  for  murder, 
and  shall  be  hanged  for  it;  Dalt.  Just.  c.  147;  and  an  infant  between  the 
age  of  eight  and  nine  years  was  executed  for  arson,  it  appearing  that  he 
was  actuated  by  malice  and  revenge,  and  had  perpetrated  the  offence  with 
craft  and  cunning.  1  Hale,  25.  So,  a  girl  of  thirteen  was  burnt  for 
killing  her  mistress;  1  Hale,  26;  and,  where  an  infant,  nine  years  of  age, 
killed  an  infant  of  the  like  age,  and  confessed  the  felony,  it  appearing 
upon  examination  that  he  had  hid  both  the  blood  and  the  body,  ^e  justi- 
ces were  of  opinion  that  he  might  lawfully  be  hanged,  but  respited  the 
judgment  that  he  might  be  pardoned.  Fitz.  Cor.  57.  See  R.  v.  York, 
Fost.  70;  4  Bl.  Com.  24:  R.  v.  William  Wild,  1  Mood.  C.  C.  452. 
But  in  cases  of  this  nature  the  evidence  of  a  mischievous  discretion,  to 
rebut  the  primi  facie  presumption  of  law  arising  from  nonage,  should  be 
clear  and  strong  beyond  all  doubt  and  contradiction.  4'Bl.  Com.  23;  1 
Hale,  25,  27.  Where  a  child  between  the  age  of  seven  and  fourteen 
years  is  indicted  for  felony,  two  questions  are  to  be  left  to  the  jury:  first, 
whether  he  committed  the  offence;  and,  secondly,  whether  at  the  time 
he  had  a  guilty  knowledge  that  he  was  doing  wrong.  R.  v.  Owen,  4  C. 
&  P.  236..  An  infant  under  fourteen  is  presumed  by  law  to  be  unable  to 
commit  a  rape,  and  therefore  cannot  be  found  guilty  of  it;  for  though  in 
other  felonies  maliHa  eypplet  cstofem,  yet,  as  to  this  particular  act,  the 
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law  presumes  him  impotent,  as  well  as  wanting  in^  discretion.  And  this 
presumption  is  not  affected  by  the  stat.  9  G.  4,  c.  31,  ss.  16,  17,  which 
makes  the  offence  complete  without  evidence  of  emission;  R.  v.  Groom- 
bridge,.?  C.  &F.  582;  nor  is  atiy  evidence  admissible  to  shew  that  io 
fact  he  had  arrived  at  the  full  state  of  puberty,  and  could  commit  the 
offence.  Reg  v.  Philips,  8  C.  &  P.  736:  Reg.  v.  Jordan,  9  C.  &  P. 
118:  J^eg  V.  Brimilow,  Id.  366;  2  Moo4,  C.  C  122.  But  he  may  be 
a  principal  in  the  second  degree,  if  he  aid  and  assist  in  the  commissi6n 
of  the  offence,  and  it  appear  that  he  had  a  mischievious  discretion;  for 
the  excuse  of  impotency  will  not  in  such  case  apply.  1  Hale,  630;  R. 
V.  Eldershaw,  3  C.  &  P.  396. 

In  some  misdemeanors  and  offences  that  are  not  capital,  an  infant  is 
privileged,  by  reason  of  his  nonage,  if  under  twenty  one;  for  instance, 
if  the  offence  charged  by  the  indictment  be  a  mere  nonfeasance  (unless  it 
be  such  a  thing  as  he  is  bound  to  do  by  reason  of  -his  tenure,  or  the  like, 
as  to  repair  a  bridge,  &c.;  see  R.  v,  Sutton,  3  A  d.  &  E.  597;  5  W.  & 
M.  353);  then,  in  some  cases  he  shall  be  privileged,  if  under  twenty-one, 
because  laches  shall  not  be  imputed  to  him.  Co.  Litt.  357;  4  Bl.  Com. 
22.  But  if  he  be  indicted  for  any  notorious  breach  of  the  peace,  as  riot, 
battery,  or  for  perjury,  or  cheating,  or  the  like,  he  is  equally  liable  as  a 
person  of  full  age;  because,  upon  his  trial,  the  court,  ex  officio^  ought  to 
consider  whether  he  was  doli  capax^  and  had  discretion  to  do  the  act 
with  which  he  is  charged.  1  Hale,  20, 21;  4  Bl.  Com.  22;  3  Bac.  Abr. 
Infancy,  (H). 

Persons  non  compotes  mentis,] — Every  person  at  the  age  of  discretion 
is,  unless  the  contrary  be  proved,  presumed  by  law  to  be  sane,  and  to  be 
accountable  for  his  actions.  But  if  there  be  an  incapacity,  or 
[  *12  ]  ^defect  of  the  understanding,  as  there  can  be  no  consent  of  the 
will,  so  the  act  cannot  be  culpable.  This  species  of  non-voli- 
tion is  either  natural,  accidental,  or  aflfected:  it  is  either  perpetual  or 
temporary;  and  may  be. reduced  to  three  general  heads:  1.  «^  nativi- 
tote,  tel  dementia  naturalis;  2.  Dementia  accidentalis  vel  adventitia;  3. 
Dementia  affectata. 

1.  Of  the  first,  or  dementia  naturalis,  is  idiocy  or  natural  fatuity.  An 
idiot  is  one  who  is  of  non-sane  memory  from  his  birth,  by  a  perpetual  in- 
firmity, without  lucid  intervals;  Co.  Litt.  247;  and  those  are  said  to  be 
Idiots  who  cannot  number  twenty,  tell  the  days  of  the  week,  who  do  not 
know  their  fathers  or  mothers,  or  the  like:  but  these  instances  are  men- 
tioned as  tests  of  sanity  only,  and  are  not  always  conclusive;  and,  al- 
though idiocy  or  natural  fatuity  is  in  general  sufficiently  apparent,  the 
question,  wfieiher  idiot  or  not,  is  a  question  of  fact  triable  by  the  jury, 
Bac.  Abr.  Idiot,  (A);  Bro.  Abr.  Idiot,  4,  and  ought  to  be  clearly  made 
out,  in  order  to  exempt  the  party  from  punishment.      Rex  v.  Arnold,  1 
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Ru3s.  9.  One  deaf  and  dumb  froai  bis  bhrtb,  wbo  has  no  means  of  learn- 
ing to  dtscrirarnate  between  right  and  wrong,  or  of  understanding  the 
penal  enactments  of  the  law,  as  applicable  to  particular  offences,  is  by 
presumption  of  law  an  idiot;  but  if  it  can  be  shewn  that  he  has  the  use  of 
understanding,  which  many  of  that  condition  discover  by  signs,  then  he 
may  be  tried,  and  suffer  judgment  and  execution,  although  great  caution 
should  be  observed  in  such  proceedings.  1  Hale,  34.  See  R.  v,  Jones, 
1  Leach,  102:  R  o.  Steel,  Id.  451;  Dy.  25;  Moor,  4,  pi.  12;  F.  N.  B. 
233;  R.  V.  Esther  Dyson,  cor.  Parke,  J.,  York  Spr.  Ass.  1831;  Mat- 
thew's Dig.  410. 

2.  Adventitious  insanity,  or  dementia  accidentalism  proceeds  from  va- 
rious causes,  and  is  of  several  kinds  or  degrees:  it  is  either  partial,  (an 
insanity  upon  some  one  subject,  the  party  being  sane  upon  all  others),  or 
total;  permanent,  (usually  called  madness),  or  temporary,  (the  object  of 
it  being  afflicted  with  his  disorder  at  certain  periods  and  vicissitudes  only, 
with  lucid  intervals),  which  is  usually  denominated  lunacy.  3  Bac.  Abr. 
86. 

3.  The  vice  of  drunkenness,  which  produces  a  perfect  though  tempo- 
rary frenzy  of  insanity,  usually  denominated  dementia  affectata,  or  ac- 
quired madness,  will  not  excuse  the  commission  of  any  crime;  and  an 
offender  under  the  influence  of  intoxication  can  derive  no  privilege  from 
a  madness  voluntarily  contracted,  but  is  answerable  to  law  equally  as  if 
he  had  been  in  the  full  possession  of  his  faculties  at  the  time;  1  Hale,  32; 
Co.  Litt.  247;  1  Hawk.  c.  1,  s.  6;  although  it  has  been  said,  that,  upon 
an  indictment  for  murder,  the  intoxication  of  the  defendant  may  be  taken 
into  consideration,  as  a  circumstance  to  shew  that  the  act  was  not  pre- 
meditated. R.  V,  Grindley,  1  Russ.  8:  R.  t;.  Thomas,  7  C.  &  P.  817: 
R.  V.  Meakin,  Id.  297;  but  see  R.  v,  Carroll,  Id.  145.  But,  if  the  pri- 
mary cause  of  the  frenzy  be  involuntary,  or  it  have  become  habitual  and 
confirmed,  this  species  of  insanity  will  excuse  the  offender  equally  as  the 
former  descriptions  of  this  malady.  Thus,  for  instance,  if  a  man, 
through  the  unskilfulness  of  his  physician,  or  the  contrivance  of  his  ene- 
mies, take  that  which  produces  a  temporary  frenzy,  he  will  not,  whilst 
under  the  influence  of  the  frenzy,  be  accountable  for  his  actions.  So, 
neither  will  he  be  liable  to  be  punished  for  any  crime  perpetrated  under 
the  influence  of  insanity  which  is  habitual  and  fixed,  though  caused  by 
frequent  intoxication,  and  originally  contracted  by  his  own  act. 
1  Hale,  32. 

♦We  come  now  to  consider  the  effect  of  these  different   [  *13  ] 
kinds  of  insanity.     Where  the  deprivation  of  the  understand- 
ing and  memory  is  toul,  fixed,  and  permanent,  it  excuses  all  acts  ;  so, 
likewise,  a  man  labouring  under  adventitious  insanity  is,  during  the  frenzy 
entitled  to  the  same  indulgence,  in  the  same  degree  with  one  whose  dis- 
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order  is  6xed  and  permaoent.  Btv^rlyU  eaUj  4  Co.  125;  Co.  Litt. 
247;  1  Hale.  31.  But  the  difficulty  in  these  cases  is,  to  distinguish  be- 
tween  a  total  aberration  of  intellect  and  a  partial  or  teiliponiry  delusion 
merely,  notwithstanding  which  the  patient  may  be  capable  of  discerning 
right  from  wrong;  in  which  case  he  will  be  guilty  in  the  eye  of  the  law, 
and  amenable  to  punishment.  Partial  insanity,  says  Lord  Hak,  is  the 
condition  of  many,  especially  of  melancholy  persons,  who  generally  dis- 
cover their  defects  in  excessive  fear  and  grief,  and  yet  are  not  wholly 
destitute  of  the  use  of  reason;  and  this  partial  insanity  seems  not  to  ex* 
cuse  them  in  the  commission  of  any  crime.  1  Hale,  30.  Doubtless, 
he  adds,  most  persons  that  are  felons  of  themselves,  and  others,  are  un- 
der a  degree  of  partial  insanity  when  they  commit  these  offences;  it  is 
very  difficult  to  define  the  invisible  line  that  divides  perfect  from  partial 
insanity;  but  it  must  rest  upon  circumstances  duly  to  be  weighed  and  con- 
sidered both  by  the  judge  and  the  jury,  lest  on  the  one  side,  there  be  a 
kind  of  inhumanity  towards  the  defects  of  human  nature,  or,  on  the  other 
side,  too  great  an  indulgence  given  to  great  crimes.  He  concludes  by 
suggesting,  as  the  best  measure,  that  such  a  person  «s,  labouring  under 
melancholy  distempers,  hath  yet  as  great  understanding  as  ordinarily  a 
child  of  fourteen  years  hath,  is  such  a  person  as  can  be  guilty  of  treason 
and  felony.  1  Hale,  30,  412.  Upon  this  subject  many  cases  have  been 
decided,  from  which  it  is  difficult  to  extract  any  precipe  or  definite  rule. 
See  R.  V.  Ld.  Ferrers,  19  St.  Tr.  333:  R.  v.  Arnold,  16  St,  Tr.  714; 
R.  V.  Parker,  Coll.  477:  R.  v.  Bowler,  Id.  673:  R.  v.  Bellingham,  Id. 
636,  Add.:  R.  v.  Hadfield,  Id.  580:  Reg.  v.  Oxford,  9  C.  &  P.  525. 
It  seems  clear,  however,  that  to  excuse  a  man  from  punishment  upon  the 
ground  of  insanity,  it^must  be  proved  distinctly  that  he  was  not  capable 
of  distinguishing  right  from  wrong  at  the  time  he  did  the  act,  and  did  not 
know  it  to  be  an  offence  against  the  laws  of  God  and  nature.  See  R.  v. 
Ofibrd,  5  C  &  P.  168.  If  there  be  a  partial  degree  of  reason,  a  com- 
petent use  is  sufficient  to  have  restrained  those  passions  which  produced 
the  crime;  if  there  be  thought  and  design,  a  faculty  to  distinguish  the  na- 
ture of  actions,  to  discern  the  diffference  between  moral  good  and  evil— - 
then  be  will  be  responsible  for  his  actions.  1  Russ.  13;  Reg  v,  M*Naugh- 
ten,  10  CI.  &  Fin.  200;!  C.  &  K.  130,  n.:  Reg..  9.  Higginson,  t  C.  & 
K.  129.  Whether  the  prisoner  were  sane  or  insane  at  the  time  the  act 
was  committed,  is  a  question  of  fact  triable  by  the  jury,  and  dependent 
upon  the  previous  and  contemporaneous  acts  of  the  party.  Upon  a  ques- 
tion of  insanity,  a  witness  of  medical  skill  may  be  asked  whether  such 
and  such  appearances  proved  by  other  witnesses  are,  in  his  jndgment 
symptoms  of  insanity;  but  it  has  always  been  considered  as  very  doubtful 
whether  he  can  be  asked,  whether  from  the  testimony  given,  the  act  with 
which  the  prisoner  is  charged  is,  in  his  opinion,  an  act  of  insanity;  for 
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that  is  the  point  Jo  be  decided  bj  the  jury.    R.  v.  Right,  R.  &  R.  456: 
see  also  R.  v.  Searle,  1  M.  &  Rob.  75. 

The  aboye-ciied  case  of  Reg.  t?.  M'Naughten   gave   rise  to  a  discus* 
sion  00  this  subject  in   the  House  of  Lords,  and   the   following   ques- 
tions were   propounded  to  the  judges,  in  relation  to    the   law 
^respecting  alleged  crimes  committed  by  persons  afflicted  with    [  *14  ] 
insane  d(?lusion: — 

•*Isi.  Wliat  is  the  law  respecting  alleged  crimes  committed  by  persons 
afflicted  with  insane  delusion  in  respect  of  one  or  more  particular  subjects 
or  persons;  as,  for  instance,  where,  at  the  time  of  the  comunssion  of  the 
alleged  crime,  the  accused  knew  he  was  activg  contrary  to  law,  but  did 
the  act  complained  of  with  a  view,  under  the  influence  of  insane  delu- 
siofi,  of  redressing  or  revenging  some  sup|}osed  grievance  or  injury,  or 
of  producing  some  public  benefit? 

**  2nd.  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
when  a  person,  alleged  to  be  afflicted  with  insane  delusion  respecting  one 
or  more  particular  subjects  or  persons,  is  charged  with  the  comroislslon  of 
a  crime,  (murder,  for  example),  and  insanity  is  set  up  as  a  defence.^ 

'*  3rd.  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to  the 
prisoner's  state  of  mind  at  the  time  when  the  act  was  committed? 

^^  4th.  If  a  person,  under  an  insane  delusion  as  to  the  existing  facts, 
commits  an  offence  in  consequence  thereof,  is  he  thereby  excused? 

**  5th.  Can  a  medical  roan,  conversant  with  the  disease  of  insanity^ 
who  never  saw  the  prisoner  previously  to  the  trial,  but  who  was  present 
during  the  whole  trial,  and  the  examination  of  all  the  witnesses,  be  asked 
bis  opinioii  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the  com* 
mission  of  the  alleged  crime,  or  his  opinion  whether  the  prisoner  was 
conscious,  at  the  time  of  doing  the  act,  that  he  was  acting  contrary  to 
law,  or  whether  he  was  labouring  under  and  what  delusion  at  the  time?" 

To  these  questions  the  judges  (with  the  exception  of  Jlfaufe,  J., 
who  gave  on  his  own  account  a  more  quali6ed  answer)  answered  as  folr 

lows: — 

To  the  first  question: — '^Assuming  that  your  Lordships'  inquiries  are 
confined  to  those  persons  who  labour  under  such  partial  delusions  only^ 
and  are  not  in  other  respects  insane^  we  are  of  opinion,  that,  notwith* 
standing  the  party  did  the  act  complained  of  with  a  view,  under  the  influ- 
ence of  insane  delusion,  of  redressing  or  revenging  some  supposed  griev- 
ance or  injury,  or  of  producing  some  public  benefit,  be  is  nevertheless 
punishable,  according  to  the  nature  of  the  crime  committed,  if  he  knew, 
at  the  time  of  committing  such  crime,  that  he  was  acting  contrary  to  law, 
by  which  expression  we  understand  your  Lordships  to-mean  the  law  of  the 
land." 

To  the  2nd  and  3rd  questions  :-^^'  That  the  jury  ought  to  be  told  in  ril 
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cases  that  every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient 
degree  of  reason  to  be  responsible  for  his  crimes,  until  the  contrary  be 
proved  to  their  satisfaction;  and  that,  to  establish  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proved  that,  at  the  time  of  the  committing  of 
the  act,  the  party  accused  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  do- 
ing what  was  wrong.  The  mode  of  putting  the  latter  part  of  the  ques- 
tion to  the  jury  on  these  occasions  has  generally  been,  whether  the  ac- 
cused, at  the  time  of  doing  the  act,  knew  the  difference  between  right 
and  wrong,  which  mode,  tj;)ough  rarely,  if  ever,  leading  to  any  mistake 
with  the  jury,  is  not,  as  we  conceive,  so  accurate  when  put  gene- 
[  "^15  ]  rally,  and  in  the  abstract,  as  when  *put  to  the  party's  know- 
ledge of  right  and  wrong  in  respect  to  the  very  act  with  which 
he  is  charged.  If  the  question  were  to  be  put  as  to  the  knowledge  of  the 
accused,  solely  and  exclusively  with  reference  to  the  law  of  the  land,  it 
might  tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an  ac- 
tual knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a 
conviction,  whereas  the  law  is  administered  upon  the  principle  that  every 
one  must  be  taken  conclusively  to  know  it,  without  proof  that  be  does 
know  it.  If  the  accused  was  conscious  that  the  act  was  one  which  be 
ought  not  to  do,  and  if  that  act  wa^  at  the  same  time  contrary  to  the  law 
of  the  land,  he  is  punishable;  and  the  usual  course,  therefore,  has  been 
to  leave  the  question  to  the  jury,  whether  the  party  accused  had  a  suffi- 
cient degree  of  reason  to  know  that  he  was  doing  an  act  that  was  wrong; 
and  this  course,  we  think,  is  correct,  accompanied  with  such  observations 
and  explanations  as  the  circumstance  of  each  particular  case  may  re- 
quire." 

To  the  fourth  question: — ^^  The  answer  to  this  question  must  of  course 
depend  on  the  nature  of  the  delusion;  but  making  the  same  assumption  as 
we  did  before,  that  he  labours  under  such  partial  delusion  only,  and  is 
not  in  other  respects  insane,  we  think  he  must  be  considered  in  the  same 
situation  as  to  responsibility  as  if  the  facts  with  respect  to  which  the  de- 
lusion exists  were  real.  For  example,  if,  under  the  influence  of  bis  de- 
lusion, be  supposes  another  man  to  be  in  the  act  of  attempting  to  take 
away  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defence,  be 
would  be  exempt  from  punishment.  If  his  delusion  was  that  the  deceas- 
ed had  inflicted  a  serious  injuryto  his  character  and  fortune,  and  be  kil- 
led him  iu  revenge  for  such  supposed  injury,  he  would  be  liable  to  pun- 
ishment." 

And  to  the  last  question  : — ^^We  think  the  medical  man,  under  the 
circumstances  supposed,  cannot  in  strictness  be  asked  bis  opinion  in  the 
terms  above  stated,  because  each  of  those  questions  involves  the  d^ter- 
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mioation  of  the  truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to 
decide  ;  and  the  questions  are  not  mere  questions  upon  a  matter  of  sci- 
ence^  in  which  case  such  evidence  is  admissible.  Bui  where  the  facts 
are  admitted  or  not  disputed,  and  the  question  becomes  substantially  one 
of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put  in  that 
general  form,  though  the  same  cannot  be  insi^sted  on  as  a  matter  of  right." 

It  may  be  useful  to  observe,  that,  if  upon  the  trial  of  any  person  for 
treoBon^  nmrdetj  or /eiony,  R.  v.  Little,  R.  &  R.  430,  his  insanity  at 
the  time  of  the  eommUrion  of  the  offence  is  given  in  evidence,  and  the  ju- 
ry acquit  him,  the  jury  must  be  required  to  find  specially  whether  he  was 
insane  at  the  time  of  the  commission  of  the  ofience.  and  declare  whether 
he  was  acquitted  on  account  of  such  insanity :  and  if  the  jury  find  that 
be  was  insane  at  the  time  of  the  commission  of  the  offence,  the  court  be- 
fore whom  .the  trial  takes  place  must  order  him  to  be  kept  in  strict  custo- 
dy, in  such  manner  as  to  the  court  shall  seem  fit,  until  the  Queen's  pleas- 
ure be  known;  and  the  Queen  may  order  the  confinement  of  sach  person 
during  pleasure.  39  &  40  G.  3,  c.  94,  s.  1.  By  the  3  &  4  Vict. 
c.  54,  8.  3,  the  same  provisions  are  extended  to  persons  charged  with 
misdemeanors.  And  if  any  person  indicted  for  any  offence  is  insane, 
and  upon  arraignment  is  found  so  to  be  by  a  jury  lawfully  iropaneUed  for 
that  purpose,  (that  is,  by  a  jury  returned  by  the  sheriff  instanter^  in  the 
nature  of  an  inquest  of  office),  so  that  he  cannot  be  tried  upon  such  in- 
dictment; or  if,  upon  the  trial  of  any  person  so  indicted,  he 
*appear  to  the  jury  charged  on  the  indictment  to  be  insane,  the  [  *16  ] 
court  may  order  that  finding  to  be  recorded,  and  that  he  be 
kept  in  custody  till  her  Majesty's  pleasure  be  known:  so,  likewise,  if  any 
person  charged  with  any  offence  be  brought  up  to  be  discharged  for  want 
of  prosecution,  and  appear  to  be  insane,  the  court  may  order  a  jury  to  be 
impanelled  to  try  the  sanity  of  such  person,  and,  if  the  jury  find  him  to 
be  insane,  may  order  him  to  be  kept  in  strict  custody,  in  like  manner,  un- 
til her  Majesty's  pleasure  be  known.  39  &  40  6.  3,  c.  94,  s.  2.  See 
R.  V.  Pritcbard,  7  C.  &  P.  303;  Reg.  v.  Goode,  7  Ad.  &  Ell.  536. 
And  any  person  under  sentence  of  imprisonment  or  transportation,  who 
may  become  insane,  may  be  removed  to  the  county  asylum  or  other  re- 
ceptacle for  insane  persons,  by  order  of  the  Secretary  of  State,  upon  a 
certificate  of  two  surgeons  or  physicians,  there  to  remain  until  it  shall  be 
certified  to  the  Secretary  of  State,  that  such  person  has  become  of  sound 
mind,  whereupon  he  may  be  discharged  by  order  of  the  Secretary  of  State, 
or  removed  to  prison  if  still  liable  to  be  continued  in  omtody.  9  G.  4,  c. 
40,  9.  55.  See  3  ft  4  Vict.  c.  64. 

A  ^rand  jury  have  no  authority  by  law  to  ignore  a  bill  upon  the  ground 
of  insanity;  it  is  their  duty  to  find  the  bill,  and  then  the  court,  either  on 
arraignment  or  trial,  may  order  the  detention  of  the  prisoner  daring  the 
pleasure  of  the  Crown.    Reg.  v.  Hodges,  9  C  &  P.  195. 
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Perions  in  subjection  to  the  power  of  others.'] — The  same  sound  prin- 
ciple which  excuses  those  who  have  no  mental  will  in  the  perpetration  of 
an  offence,  protects  from  the  punishment  of  the  law  those  who  commit 
crimes  in  subjection  to  the  power  of  others,  and  not  as  the  result  of  an 
uncontrolled  free  action  proceeding  from  themselves.  4  Bl.  Com.  27; 
1  Hale,  43.  Thus  if  A.,  by  force,  take  the  hand  of  B.,  in  which  is  a 
weapon;  and  therewith  kill  C,  A.  is  guilty  of  murder,  but  B.  is  excus- 
ed;  but  if  merely  a  moral  force  be  used,  as  threats,  duress  of  imprison- 
ment, or  even  an  assault  to  the  peril  of  his  life,  in  order  to  compel  him  to 
kill  C,  it  is  no  legal  excuse.  1  Hale,  434:  1  East,  P.  C.  225.  (See 
ante,  p.  6).  This  protection  also  exists  in  the  public  and  private  rela- 
tions of  society:  public,  as  between  subject  and  prince,  obedience  to  ex- 
isting laws  being  a  sufficient  extenuation  of  civil  guilt  befDre  a  mimicipal 
tribunal;  and  private,  proceeding  from  the  matrimonial  subjection  of  the 
wife  to  the  husband,  from  which  the  law  presumes  a  coercion,  which,  in 
many  cases,  excuses  the  wife  from  the  consequence  of  criminal  miscon- 
duct. The  private  relations  whidh  exist  between  parent  and  child,  and 
master  and  servant,  will  not,  however,  excuse  or  extenuate  the  commis- 
sion of  any  crime,  of  whatever  denomination;  for  the  command  is  void 
in  law,  and  can  protect  neither  the  commander  nor  the  instrument.  1 
Hale,  44,  516. 

In  general,  if  a  felony  be  commixed  by  a  feme  covert  in  the  presence 
of  her  husband,  the  law  presumes  that  she  acted  under  his  immediate  co- 
ercion, and  excuses  her  from  punishment;  1  Hale,  45,  516;  1  Hawk.  c. 
1,  s.  9;  thus,  a  woman  who  went  from  shop  to  shop  uttering  base  coin, 
ber  husband  accompanying  her  each  time  to  the  door,  but  not  going  in, 
was  holden  by  Bayley^  J.,  to  be  under  her  husband's  coercion;  MS. 
Durham  Spring  Ass.  1B29;  Matthew's  Dig.  262;  but  if,  in  the  absence 
of  ber  husband,  she  commit  an  offence,  even  by  his  order  or  procure- 
ment, her  coverture  will  be  no  excuse;  2  Leach,  C.  C.  1102; 
[  *17  ]  3  East,  P.  C.  559;  R.  v.  Morris,  *R.  &  R.  27:  1  Hawk, 
c.  l,s.  11;  even  though  he  appear  at  the  very  moment  after  the 
commission  of  the  offence;  and  no  subsequent  act  of  his,  though  it  may 
render  him  an  accessary  to  the  felony  of  his  wife,  can  be  referred  to  what 
was  done  by  his  wife  in  his  absence.  R.  v.  Hughes,  1  Russ.  21.  This 
presumption,  however,  may  be  rebutted  by  evidence;  and  if  it  appear 
that  the  wife  was  principally  instrumental  in  the  commission  of  the  crime, 
acting  voluntarily,  and  not  by  constraint  of  her  husband,  although  be  was 
present  and  concurred,  she  will  be  guilty  and  liable  to  punishment.  1  Hale, 
516.  Thus,  a  married  woman,  who  swore  falsely  that  she  was  next  of 
kin  to  a  person  dying  intestate,  and  so  procured  administration  to  the  ef- 
fects, was  held  responsible  for  the  offfence,  though  her  husband  was  with 
tier  jvben  she  took  the  oath.    R.  v.  Dicks,  1  Russ.    19.     So,  where  a 
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husband  delivered  a  threatening  letter  ignorantlj,  as  the  agent  of  the  wife, 
abe  alone  was  held  to  be  punishable.  R.  o.  Hammond,  1  Leach,  447. 
Where  stolen  goods  are  receiired  by  a  married  woman  in  the  absence  of 
ber  husband,  and  are  concealed  in  his  house  wiil]out  his  knowledge,  she 
alone  may  be  indicted  and  punished  for  the  offence;  but  if  the  husband^s 
ignorance  of  tlie  transaction  be  not  bstisfactorily  proved,  the  law  will,  in 
most  cases,  impute  the  receiving  to  him.  Dalt,  c.  157,  p.  353.  Where 
husband  and  wife  were  convicted  jointly  of  receiving  stolen  goods,  it  was 
holden,  that  the  conviction  of  the  wife  could  not  be  supported,  though 
she  had  been  more  active  than  her  husband,  because  it  had  not  been  left  to 
the  jury  to  say  whether  site  received  the  goods  in  the  absence  of  her  hus- 
band. R.  «.  Archer,  1  Mood,  C.  C.  143.  This  protection  is  not  al- 
lowed io  crimes  which  are  mala  in  se,  and  prohibited  by  the  law  of  na- 
ture, nor  in  such  as  are  heinous  in  their  character,  or  dangerous  in  their 
consequences;  and,  therefore,  if  a  married  woman  be  guilty  of  treason, 
iBurder,  or  offences  of  the  like  description,  in  company  with  and  by  coer- 
cion of  her  husband,  she  is  punishable  equally  as  if  she  were  sole.  1 
Hale,  45,  47,  48;  1  Hawk.  c.  1,  s.  11;  4  Bl.  Com.  29;  1  St.  Tr.  28. 
See  Reg.  v.  Cruse,  8  C.  &  P.  541 ;  2  Mood,  C.  C.  53.  So,  a  married 
woman  may  be  indicted  jointly  with  ber  husband  for  keeping  a  bawdy- 
bouse,  R.  V.  Williams,  10  Mod.  63;  1  Salk.  384,  or  gaming-house,  R. 
9.  Dixon,  10  Mod.  335;  for  these  are  offences  connected  with  the  gov- 
ernment of  the  house,  in  which  the  wife  has  a  principal  share.  1  Hawk, 
e.  I,  s.  12.  So,  they  may  be  joinily  convicted  of  an  assault.  Reg.  v. 
Cruse,  supra.  Ami,  according  to  the  prevailing  opinion,  it  seems  that 
the  wife  may  be  found  guilty  with  the  husband  in  all  misdemeanors.  See 
R.  V.  Ingram,  1  Salk.  384;  4  Bl.  Com.,  by  Rylandy  29,  n.  (10).  Io 
a  recent  case,  R.  v.  Price,  8  C.  &  P.  19,  the  Common  Serjeant,  after 
consulting  Bosunquet  and  CoUman^  JJ.,  doubled  this  distinction,  and  di- 
rected the  acquittal  of  a  woman  who  was  indicted  with  her  husband  for  a 
misdemeanor  in  uttering  counterfeit  coin.  (See  ante,  p.  16.).  HuSt 
band  and  wife  cannot  alone  be  found  guilty  of  a  conspiracy,  for  they  are 
considered  in  law  as  one  person,  and  are  presumed  to  have  but  one  will, 
1  Hawk,  c*  72,  s.  8. 

If  a  married  woman  incite  her  husband  to  the  commission  of  a  felony, 
she  18  an  accessary  before  the  fact;  1  Hale,  516:2  Hawk.  c.  29,  s.  34; 
but  she  cannot  be  treated  as  an  accessary  for  receiving  ber  husband, 
knowing  that  be  has  committed  a  felony;  1  Hale,  47;  not  for  concealing 
a  felon  jointly  with  her  husband.  Id.;  1  Hawk.  c.  1,  s.  10.  And  she 
will  not  be  answerable  for  her  husband's  breach  of  duty,  how- 
ever fatal,  though  she  be  privy  to  his  misconduct,  if  no  •duty  [  *18  J 
be  cast  upon  her^  apd  she  be  merely  passive.  K*^  v.  S(}uireS| 
1  Russ.  16,  • 
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If  a  married  woman ».  indicted  jointly  with  her  husband  be  described  in 
the  indictment  as  his  wife,  she  need  not  prove  her  marriage,  but  will  be 
entitled  to  protection  if  it  appear  that  she  acted  under  his  coercion:  but 
the  mere  description  will  be  no  ground  for  dismissing  the  indictment  as  to 
the  wife,  for  the  indictment  is  joint  and  several,  according  to  the  facts  as 
they  may  appear.  1  Hale,  46.  If  she  be  described  as  a  single  woman, 
she  must  prove  her  marriage;  R.  v.  Jones,  Kel.  37;  and  such  evidence 
roust  be  given  as  will  satisfy  the  jury  of  her  marriage,  although  it  is  not 
absolutely  necessary  that  the  actual  marriage  should  be  proved.  R.  v. 
Atkinson,  1  Russ.  20:  B.  v.  Hassall,  3  C.  &  P.  434:  Reg.  9.  Wood- 
ward, 8  C.  &  P.  434:  Reg.  v.  Woodward,  8  C.  &  P.  561. 

Ignorance.] — Ignorance  of  the  law  will  not  excuse  from  the  conse- 
quences of  guilt  any  person  who  has  capacity  to  understand  the  law,  of 
which  all  are  presumed  to  have  knowledge.  1  Hale,  42.  But  this  rule 
supposes  an  opportunity  of  knowing  the  law.  Where,  therefore,  a  de 
fendant  was  indicted  for  maliciously  shooting  at  A.  B.  upon  the  high  seas 
and  the  ofience  was  perpetrated  within  a  few  weeks  after  the  stat.  39  6. 
3,  c.  37,  passed,  and  before  notice  of  it  could  have  reached  the  place 
where  the  offence  was  committed,  tbe  judges  held  that  he  could  not  have 
been  tried  before  the  act  passed;  and  that,  as  he  could  not  have  heard  of 
it,  he  ought  to  be  pardoned.  R.  v.  Bailey,  R.  &  R.  1.  If,  however, 
the  offence  be  committed  in  England,  a  foreigner  caqnot  be  excused,  be- 
cause he  does  not  know  the  law.  R.  v.  Esop,  7  C.  &  P.  456.  But 
ignorance  or  mistake  of  the  fact  may  in  some  cases  be  allowed  as  an  ex- 
cuse for  the  inadvertent  commission  of  a  crime;  as,  for  instance,  if  a 
man,  intending  to  kill  a  thief  in  his  own  house  kill  one  of  his  own  family, 
he  will  be  guilty  of  no  offence.  1  Hale^  42,  43;  4  BI.  Com.  37;  R.  v. 
Levett,  Cro.  Car.  538.  But  this  rule  proceeds  upon  a  supposition,  that 
the  original  intention  was  lawful;  for,  if  an  unforeseen  consequence  ensue 
from  an  act  which  was  in  itself  unlawful,  and  its  original  nature  wrong  and 
mischievous,  the  actor  is  criminally  responsible  for  whatever  consequence 
may  ensue.    4  BI.  Com.  27. 


Sect.  3. 
Ths  Form  of  an  Indictment. 


An  indictment  consists  of  three  parts:  the  commencement,  the  state- 
ment, and  the  conclusion.  We  shall  treat  of  each  of  tliese  in  its  or- 
der. 
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1.   The  CoihmencefMnt. 

The  commencenQent  of  every  indictment  is  thus: — ^^MiddUsex  to  mt: 
—  The  jurors  for  our  lady  the  Queen  upon  their  oath  present  y  that^^^  ^c. 
[so  proceeding  to  state  the  ofience  for  which  the  defendant  is  to  be  prose- 
cuted]. 

Venue.'] — The  venue  in  the  margin  is  the  only  part  of  the  commence- 
ment of  an  indictment  that  requires  attention.  The  general  rule  upon 
this  subject  is>  tbut  the  venue  in  the  margin  should  be  the  county  in  which 
the  offence  was  committed;  see  2  Hale,  160;  or,  if  the  juris- 
diction of  the  court  in  which  the  bill  of  indictment  is  *to  be  re-  [  *19  ] 
(erred  extend  only  to  part  of  the  county,  or,  as  is  the  case  with 
the  Central  Criminal  Court,  includes  more  than  one  county,  4  &  5  W.  4, 
c.  36,  or  be  confined,  within  the  limits  of  a  borough,  (as  to  which  see  5  & 
6  W.  4,  c.  76;  R.  v.  Filler,  7  C.  &  P.  337,  and  R.  t^.  JJ.  of  Gloucester- 
shire, 4  A.  &  £.  689),  the  venue  in  the  margin  should  be  co-extensive 
with  the  jurisdiction  of  the  court;  that  is,  it  should  be  descriptive  of  the 
limit  to  which  the  jurisdiction  of  the  court  is  confined,  and  the  offence 
must  have  been  committed  within  the  limit  so  described.  This  is  the 
general  rule  of  the  common  law;  but  several  exceptions  have  been  made 
to  it  by  statute. 

1.  In  indictments  for  extortion,  the  venue,  it  is  said,  may  be  laid  in 
any  county.  31  Eliz.  c.  5.  s.  4;  1  Hawk.  c.  68,  s»  6,  n.  (3);  2  Stark. 
C.  P.  585,  n.(k}.  Stdqutzre^  2  Hawk.  c.  26,  s.  50;  2  Chitt.  C  L. 
294,  (n). 

2.  In  indictments  for  plundering  or  stealing  any  part  of  any  ship  in 
distress  or  wrecked,  or  any  goods  belonging  to  such  ship,  the  venue  may 
be  laid  either  in  the  county  in  which  the  offence  was  committed,  or  in  the 
next  adjoining  county.  7  &  8  G.  4,  c.  29,  s.  18.  It  is  doubtful,  how- 
ever, whether  this  provision  is  not  repealed  by  stat.  7  W.  4.  1  Vict.  c. 
87,  s.  1,  although  that  statute  recites  a  part  of  7  &  8  G.  4,  c.  29,  s.  18, 
and  does  not  notice  the  above  provision. 

3.  In  indictments  for  resisting  or  assaulting  officers  of  the  excise,  7  Si 
8  G.  4,  c.  53,  s.  43,  or  for  offences  agabst  the  revenue  of  the  customs,  3 
&  4'W.  4,  c.  53,  s.  122,  the  venue  may  be  laid  in  any  county.  See  9 
G.  2,  c.  35,  s.  36.  For  offences  against  the  customs,  committed  upon 
the  high  seas,  the  venue  may  be  laid  in  the  county  into  which  the  offender 
is  taken,  and,  if  he  be  taken  to  a  city  or  borough,  &c.,  in  the  county  in 
which  such  city,  &c.  is  situate.  3  &  4  W.  4,  c.  53,  s.  77.  See  R.  v. 
Cartwright,  4  T.  R.  490:  In  re  Nunn,  8  B.  &  C.  644;  3  Man.  &  R.  76. 

4.  In  indictments  for  offences  relating  to  the  post-officOi  the  venue  may 
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be  laid  in  the  county  orpTace  where  the  offence  is  committed  or  where 
the  offender  is  apprehended  or  is  in  custody;  and,  if  the  ofTence  be  com- 
mitted in  or  upon,  or  in  respect  o(  a  mail,  or  upon  a  person  engaged  in 
the  conveyance  or  delivery  of  a  post-letier-bag,  or  post  letter,  or  in  res- 
pect of  a  post-Ietier-bag,  or  posi-Ietter,  or  a  chattel,  or  money,  or  valua- 
ble security  sent  by  the  post,  the  venue  may  be  laid  iu  the  county  where 
the  offender  is  apprehended  or  is  in  custody,  or  in  any  connty  or  place 
through  any  part  whereof  the  mail,  or  the  person,  or  the  post-letter-bag, 
or  the  posl-lelief,  or  the  chattel,  or  the  money,  or  the  valuable  security 
sent  by  the  post,  in  respect  of  which  the  offence  is  committed,  shall  have 
passed  in  the.  due  course  of  conveyance  or  delivery  by  post:  and,  if  the 
side,  centre,  or  other  part  cf  a  highway,  or  the  side,  centre,  bank,  or 
other  part  of  a  river,  canal  or  navigation,  constitute  the  boundary. of  two 
counties,  the  venue  may  be  laid  in  either  county.  7  W.  4  &  1  Vict.  c. 
36,  s.  37. 

5.  In  indictments  for  endeavouring  to  seduce  soldiers  or  sailors  from 
their  duty,  or  for  inciting  or  stirring  them  up  to  mutiny,  the  venue  may 
be  laid  in  any  county,  whether  the  offence  be  committed  on  the  high  seas 
or  in  England.     37  G.  3,  c.  70,  s.  2;  57  G.  3,  c.  7. 

6.  In  indictments  for  forgery,  and  uttering  forged  instruments,  the  ve- 
nue may  be  laid,  and  the  offences  charged  to  have  been  committed,  in  the 
county  in  which  the  offender  is  apprehended  or  is  in  custody;  1  W.  4,  c- 

66y  s.  24;  R.  r.  James,  7  C.  &  P.  558,  or  in  which  the  offence 
[  *20  ]  was  committed.  See  R.  v.  Collicott,  R.  &  R.  21^.'  And  •ac- 
cessaries before  and  after  the  fact  in  felony,  and  aiders  and 
abettors  in  misdemeanors,  under  that  act,  may  be  indicted,  and  the  of- 
fence charged  to  have  been  committed,  in  any  county  in  which  the  prin- 
cipal offender  may  be  tried.     1  W.  4,  c.  66^  s.  24. 

7.  In  indictments  for  offences  against  statutes  relating  to  the  stamp  du- 
ties, the  venue  may  be  laid  either  in  the  county  where  the  offence  was 
committed,  or  in  the  county  in  which  the  parties  accused,  or  any  of  them 
shall  have  been  apprehended.     53  G.  3,  c.  108,  s.  24. 

8.  In  indictments  for  offences  with  reference  to  the  coin  of  the  realm, 
where  two  or  more  persons  have  acted  in  concert  in  different  counties  or 
jurisdictions,  the  venue  may  be  laid,  and  the  offence  charged  to  have 
been  committed,  in  any  one  of  those  counties  or  jurisdictions.  2  W.  4, 
c.  34,  s.  15. 

9.  In  indictments  for  bigamy,  the  venue  may  be  laid  either  in  the  coun- 
ty where  the  offender  was  apprehended  or  is  in  custody,  9  G.  4,  c.  31, 
8.  22,  or  in  the  county  in  which  the  second  marriage  took  place.  Where 
the  indictment  is  preferred  in  the  county  in  which  the  defendant  was  ap- 
prehended or  is  in  custody,  it  must  state  that  fact.  R.  v.  Frazer,  1 
Mood.  C.  C.  407:  Reg.  v.  Wblley,  2  Mood,  C.  C.  186.     If  the  de- 
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fendant,  being  in  custody  for  a  felony,  be  detained  for  bigamy,  be  may 
be  indicted  for  the  bigamy  in  the  county  in  whicb  be  is  so  detained.  It. 
V.  Gordon,  R.  &  R.  48. 

10.  In  indictments  for  escapes,  breaches  of  prison,  and  rescues,  the 
venue  may  be  laid  either  in  ibe  jurisdiction  where  the  offence  was  com- 
mitted, or  in  that  where  the  offender  shall  be  apprehended  and  retaken.  4 
G.  4,  c.  64,  s.  44. 

11.  In  indictments  for  returning  from  transportation,  the  venue  may  be 
laid  either  in  the  county  where  the  defendant  was  apprehended,  or  in  that 
from  whence  he  was  ordered  to  be  transported.     5  G.  4,  c.  84,  s.  22. 

12.  In  indictments  against  persons  in  the  public  service  for  embezzle- 
ment, the  venue  may  be  laid  in  the  county  or  place  where  the  pariy  is 
apprehended,  or  in  which  the  offence  is  committed.  2  W.  4,  c  4. 
s.  5. 

13.  In  indictments  for  felonies  or  other  offences  committed  in  Wales, 
the  venue  mi^hi  formerly  have  been  laid  in  the  next  adjacent  English 
county,  26  H.  8,  c.  6,  s.  6,  which  extended  to  felonies  subs^uenily 
created.  R.  r.  Wyndhara,  R.  &  R.  197;  3  Camp.  78;  34  &  35  H.  8, 
c.  26,  s.  84.  But  now  these  statutes  are  repealed  by  implication  by 
Stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  14;  and  in  indictments  for  offences 
committed  in  Wales,  the  venue  must,  as  in  England,  be  laid  in  the  county 
in  which  the  offence  is  committed,  unless  otherwise  provided  for  by 
statute. 

14.  Where  an  offence  is  corom'tted  within  the  county  of  a  city  or 
town  corporate,  (except  in  London,  Westminster,  or  the  borough  of  Soulh- 
wark,  38  G.  3,  c.  52,  s.  11,  so  much  of, that  sHiiute  as  applied  to  the 
cities  of  Bristol,  Chester,  and  Exeter,  having  been  repealed  by  stat.  5& 
6  W.  4,  c.  76,  s.  109;  see  Reg.  v.  Holden,  8  C.  &  P.  606),  the  prose- 
cutor may  prefer  his  indictment  to  the  jury  of  the  next  adjoining  county, 
at  the  sessions  of  oyer  and  terminer  or  gaol  delivery,  and  have  the  offen- 
der tried  there;  38  G.  3,  c.  52,  s.  2:  see  R.  v.  Gough,  2  Doug.  791; 
but  the  venue  must  still  be  laid  in  the  county  of  the  city,  &c.  where  the 
offence  was  committed;  R.  v.  Mellor,  R.  &  R.  144;  and  it  is  not  neces- 
sary to  allege  that  the  county  in  which  the  indictment  is  preferred  is  the 
county  next  adjoining  to  the  county  of  the  city  ,&c.,  but  when  the 

record  is  made  up,  that  may  appear  in  *the  caption  or  memo-  [  *21  ] 
randum.  R.  v.  Goff,  R.  &  R.  179.  Or,  if  the  bill  have  been 
found  by  a  jury  of  the  county  of  the  city,  &c.,  any  court  of  oyer  and 
terminer  or  gaol  delivery,  holden  for  such  county  of  tbe  ^city,  &c.,  may 
order  it  to  be  tried  by  a  jury  of  tbe  next  adjoining  county,  38  G.  3,  c. 
52,  8.  2.  In  both  of  which  cases,  the  court  before  whicb  tbe  offender 
18  tried  and  convicted  may  order  tbe  judgment  to  be  executed,  either  lo 
the  same  county,  or  in  tbe  county  of  a  city  in  which  the  offence  was 
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committed;  51  G.  3,  c.  100,  s.  1;  and  may  order  the  expenses  of  prose- 
cution and  witnesses,  38  G.  3,  c.  52,  s.  8,  and  the  expenses  the  county- 
have  been  put  to  by  the  removal  of  the  prisoner  there  for  trial,  &c.,  51 
G.  3,  c.  100,  s.  2,  to  be  paid  by  the  person  (the  treasurer)  who  would 
have  been  ordered  to  pay  the  same,  if  the  offender  had  been  indicted  atid 
tried  in  such  county  of  a  city,  &c.  See  60  G.  3,  c.  14,  s.  3;  7  G.  4, 
c.  64,  s-  25;  5  &  6  Will.  4,  c.  76,  s.  113;  5  &  6  Vict.  c.  38. 

15.  In  indictments  for  high  treason  or  misprision  of  treason  committed 
out  of  the  realm,  the  venue  may  be  laid  in  Middlesex,  if  the  trial  is  to 
be  in  the  Court  of  Queen's  Bench;  or  in  such  shire  as  the  Queen  shall 
appoint,  if  she  appoint  a  commission  to  try  the  offender.  26  H.  8,  c. 
13;  35  H.  8,  c.  2,  s.  1.  See  5  &  6  Ed.  6,  c.  11,  s.  6,  and  33  H.  8, 
c.  23.  Treasons  committed  in  Ireland  or  Scotland,  since  the  Unions, 
and  treasons  committed  in  Wales,  are  not  within  the  meaning  of  this  act; 
but  treasons  committed  in  the  isles  of  Man,  Guernsey,  Jersey,  Sark,  and 
Alderney,  or  in  our  foreign  plantations,  (which,  althougb  parts  of  the 
dominions  of  the  Crown  of  England,  are  not  parts  of  the  realm,  see  3 
Inst.  11,  111;  4  Inst.  124),  are.  So,  in  indictments  for  murder  or  man- 
slaughter, or  for  being  accessary  before  the  fact  to  murder,  or  after  the 
fact  to  murder  or  manslaughter,  committed  on  land  out  of  the  united 
KingHom,  by  British  subjects,  whether  within  the  Queen's  dominions  or 
without,  the  venue  may  be  laid  in  tbe  county  appointed  by  the  Lord 
Chancellor  in  the  commission  issued  for  tbe  trial  of  the  offenders.  9  G. 
4t  c.  31,  s.  7.  But  this  statute  only  relates  to  offences  committed  by 
the  Queen's  subjects,  and  does  not  extend  to  offences  committed  by  for- 
eigners, notwithstanding  they  are  committed  on  Englishmen  and  on  board 
an  English  ship;  R.  «.  Depardo,  1  Taunt,  26;  R.  &  R.  134:  R.  v. 
Helsham,  4  C.  &  P.  394:  R.  v.  Manoel  de  Mattos,  7  C.  &  P.  458;  but 
it  comprehends*  all  countries,  though  within  the  dominion  of  a  foreign 
power.  R.  v.  Sawyer,  R.  &  R.  294.  So,  in  indictments  for  burning 
ot  destroying  the  Queeii's  ships,  magazines,  &c.,  out  of  the  realm,  tbe 
venue  may  be  laid  in  any  county  within  the  realm.  12  G.  3,  c.  24,  s. 
2.  So,  in  indictments  for  robberies  and  other  capital  crimes  committed 
in  Newfoundland,  the  venue  may  belaid  in  any  county  in  England.  10 
&  11  W.  3,  c.  25,  s.  13.  In  indictments  for  offences  committed  out  of 
this  kingdom  against  the  foreign  enlistment  act,  the  venue  may  be  laid  at 
Westminster.  59  G.  3,  c.  69,  s.  9.  Misdemeanors  committed  in  In- 
dia may  be  tried  in  tbe  Queen's  Bench  in  England.  13  G.  3,  c.  63. 
And  in  indictments  for  offences  committed  by  persons  employed  in  any 
public  service  abroad,  the  venue  may  be  laid  in  Middlesex.  42  G.  3,  c. 
85,  s.  1.     See  R.  v.  Shawe,  5  M  ^  Selw.  403. 

16:  All  offences  alleged  to  have  been  committed  oi>  the  high  seas,  and 
other  places  within  tbe  Admiralty  of  England,  may  be  inquired  of,  heard. 
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and  determioed  by  ber  Majesty's  justices  of  assize  or  oibers  her  Majesty's 
commissioners  by  whom  any  couri  shall  be  boldea  under  any 
of  ber  Majesty's  commissions  of  oyer  and  terminer  or  general 
*gaol  delivery,  and  they  shall  have  severally  and  jointly  all  the  [  *22  ] 
powers  vrfaich  by  any  act  are^iven  to  the  commissioners  named 
in  any  commission  of  oyer  and  terminer  for  the  trying  of  offences  commit- 
ted within  the  Admiralty  of  England,  and  may  deliver  the  gaol,  in  every 

county  and  franchise  within  the  limits  of  their  several  commissions,  of  any 
person  committed  to  or  imprisoned  therein  for  any  offence  alleged  to  have 

been  committed  upon  the  high  seas,  &c.:  and  all  indictments  found,  and 
trials  and  other  proceedings  had,  by  and  before  the  said  justices  and  com- 
missioners, shall  be  valid  ;  and  the  court  is  empowered  to  order  the  pay- 
ment of  the  costs  and  expenses  of  the  prosecution  of  such  oSences,  in  the 
manner  prescribed  by  the  7  G.  4,  c.  64,  s.  27.  7  &  8  Vict.  c.  2.  s.  1. 
And  by  sect.  2,  in  all  indictments  preferred  before  the  said  justices  and 
commissioners  under  that  act,  the  venue  laid  in  the  margin  shall  be  the 
same  as  if  the  oSence  had  been  committed  in  the  county  where  the  trial 
is  had;  and  all  material  facts  which,  in  other  indictments,  would  be  aver- 
red to  have  taken  place  in  the  county  where  the  trial  is  had,  shall,  in  in- 
dictments preferred  and  tried  under  that  act,  be  averred  to  have  taken 
place  '^on  the  high  seas."  Sect.  3.  provides  for  the  commitment  for  tri- 
al of  persons  charged  with  such  offences;  and  sect.  4  provides,  that  noth- 
ing in  the  act  contained  shall  affect  the  jurisdiction  belonging  W  the  Cen- 
tral Criminal  Court  for  the  trial  of  persons  charged  with  offences  com- 
mitted on  the  high  seas  and  other  places  within  the  admirahy  of  England, 
or  to  restrain  the  issue  of  any  special  commission  under  the  28  H.  8,  c. 
15,  for  the  trial  of  such  offenders,  if  need  there  be. 

Before  this  statute,  treasons,  felonies,  robberies,  murders,  and  con- 
federacies, committed  upon  the  high  seas,  within  the  jurisdiction  of  the 
Admiralty,  must  have  been  inquired  of,  &c.,  in  such  shire  of  the  realm 
as  should  be  specially  limited  for  that  purpose  by  the  Queen's  commis- 
sion. 28  H.  8,  c.  15,  s.  1;  and  see  45  G.  3,  c.  72,  s.  114;  Rex  v. 
Curling,  R.  &  R.  123.  Acts  of  hostility  by  a  subject  <of  this  realm 
against  a  subject  at  sea,  under  colour  of  a  foreign  commission;  11  &  12 
W.  3,  c.  7,  8.  8;  18  G.  2,  c.  30,  s.  1;  see  R.  v.  Evans,  2  East,  P.  C. 
798;  forcibly  boarding  a  merchant  ship,  and  throwing  over  or  destroying 
the  goods;  8  G.  1,  c.  24,  s.  1;  trading  with  pirates,  or  fitting  out  a  vessel 
for  that  purpose;  8  G.  1,  c.  24,  s.  1;  master  or  seamen  running  away 
with  the  ship,  goods,  &c.,  or  laying  violent  hands  on   or   confining  the 

r 

roaster,  or  making  a  revolt  in  the  ship,  &c;  11  &  12  W.  3,  c.  7,  s.  9; 
see  Reg.  v,  McGregor,  1  C.  &  K.  429;  dealing  in  slaves  upon  the  high 
seas,  or  in  any  place  where  the  admiral  has  jurisdiction,  except  as  there- 
in mentioned  ;  5  G.  4,  c.  113;  see  Reg.  v.  Zulueta,  1  C.  &  K.  215: 
all  these  offences,  if  committed  upon  the  high  seas,  were  to  be  inquired 
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of  in  tKe  same  mani^er;  as  also  the  offence  of  accessary  before  or  after 
the  fact,  on  land,  or  at  sea,  to  piracy.  II  &  12  W.  3,  c.  7,  s.  10.  See 
8  6.  1,  c.  24,  s.  3;  7  G.  4,  c.  64,  ss.  9,  10.  It  has  been  doubted 
whether  the  stat.  28  H.  8,  c.  15,  applies  to  offences  created  since  that 
statute;  R.  v.  Snape,  2  East,  P.  C  807;  but  this  doubt  has  been  re« 
moved  by  particular  provisions  in  subsequent  statutes.  By  siat.  39  G. 
3,  c.  37,  it  is  enacted,  that  all  offences  committed  upon  the  high  seas 
shall  be  inquired  of,  &c.,  in  like  manner  as  treasons,  &c.,  are  directed  to 
be  by  the  stat.  28  H.  8,  c.  15;  and  similar  provisions  are  contained  in  the 
statutes  7  &  8  G.  4,  c.  29,  s.  77;  7  &  8  G.  4,  c.  30,  s.  43;  9  G.  4,  c. 
31,  s.  32;  il  G.  4  &  1  W.  4,  c.  66,  s.  27;  f  W,  4  &  1  Vict.  c.  85,  s. 
10;  7  W.  4  &  I  Vict.  c.  86,  s.  10;  7  W.  4  &  1   Vict.  c.  87,  s.  13;  7 

W.  4  &  1  Vict.c.  89,  s.  14;  with  respect  to  the  trial  of  offen- 
[  ^23  ]   ces    within    those    acts   respectively    ♦committed    within   the 

jurisdiction  of  the  admirahy.  It  may  be  necessary  to  trien- 
tion  here,  that  rivers,  to  the  furthest  point  of  land  next  the  sea,  creeks, 
and  arms  of  the  sea  within  the  body  of  a  county  and  the  sea^shore 
between  the  high  and  low-water  marks  when  the  tide  is  out,  are  not  with* 
in  the  jurisdiction  of  the  Admiralty,  or  within  the  meaning  of  the  term 
*4iigh  seas"  in  the  above  statutes.  But  see  R.  v.  Bruce,  R.  &  R.  243; 
2  Leach,  1098.  Upon  an  indictment  for  larceny  out  of  a  vessel  lying  in 
a  river  at  fVampu^  in  China,  the  prosecutor  gave  no  evidence  as  to  the 
tide  flowing  or  otherwise  where  the  vessel  lay;  but  the  judges  held  that 
the  Admiralty  had  jurisdiction,  it  being  a  place  where  great  ships  go. 
R.  V,  Thomas  Allen,  1  Mood.  C.  C.  494.  The  offences  above  men- 
tioned, when  a  commission  is  issued  for  the  trial  of  them  under  28  H.  8, 
c.  15,  are  inquired  of,  tried,  and  determined  before  the  judge  of  the  Ad- 
miralty Court,  and  two  of  the  judges  of  the  common-law  courts,  under 
8  commission  of  oyer  and  terminer;  and,  in  the  indictment,  no  county  is 
inserted  in  the  margin  as  venue,  but,  instead  of  it,  merely  the  words 
^^ Admiralty  of  England,'*^  But  where  offenders  are  committed  to  or 
detained  in  the  gaol  of  Newgate  for  the  offences  above  mentioned,  the 
Central  Criminal  Court  Act,  4  &  5  W.  4,  c.  36,  s.  22,  enacts  that  it 
shall  and  may  be  lawful  for  the  justices  and  judges  of  oyer  and  terminer 
and  gaol  delivery,  to  be  named  in  and  appointed  by  the  commissions  to  be 
issued  under  the  authority  of  the  act,  or  any  two  or  more  of  them,  to  in- 
quire of,  hear,  and  determine,  any  offence  or  ofilBnces  committed  or  al- 
leged to  have  been  committed  on  the  high  seas,  or  other  places  within  the 
jurisdiction  of  England,  and  to  deliver  the  gaol  of  Newgate  of  any  per- 
son or  persons  committed  to  or  detained  therein  for  any  offence  or  off^en- 
ces  alleged  to  have  been  done  or  committed  upon  the  high  seas  within 
the  jurisdiction  of  the  Admiralty  of  England;  and  all  indictments  found, 
and  trials  and  other  proceedings  had  and  taken  by  and  before  the  said  jus- 
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tices  and  judges,  shall  be  valid  aod  effectual  to  all  intents  and  purposes 
whatsoever.  The  same  seciion  enables  the  justices  and  judges  to  order 
the  payment  of  costs,  in  the  manner  prescribed  by  the  stat.  7  G.  4,  c. 
64,  s.  27«  By  virtue  of  this  statute,  and  of  the  7  G.  4,  c.  64,  s.  9,  an 
accessary  before  the  fact  to  a  felony  committed  on  the  high  seas,  within 
the  jurisdiction  of  the  Admiralty,  may  be  indicted  and  tried  at  the  Cen* 
iral  Criminal  Court,  although  the  person  charged  as  the  principal  felon, 
has  not  been  committed  to  or  detained  in  the  gaol  of  Newgate  for  his  of- 
fence. Reg.  9.  Wallace,  C.  &  Mar.  200;  2  Mood.  C  C.  200.  As  to 
the  trial  of  offenders  in  the  colonies  for  crimes  committed  in  places  in 
which  the  Crown  has  power  or  jurisdiction  out  of  her  Majesty's  domin- 
ions, see  6  &  7  Vict.  c.  94. 

17.  In  informations  or  indictments  against  the  master  of  a  ship  for  forc- 
ing on  shore,  or  leaving  behind,  on  shore  or  at  sea,  in  any  place  in  or 
out  of  her  Majesty's  dominions,  any  person  belonging  to  his  crew,  the 
offence  may  be  prosecuted  in  any  court  having  criminal  jurisdiction  in  her 
Majesty's  dominions,  at  home  or  abroad,  where  such  master  or  other  per-> 
son  shall  happen  to  be.  5  &  6  W.  4,  c.  19,  s.  40:  see  also  9  G.  4,  c« 
31,  s.  30. 

18.  In  indictments  for  murder  or  manslaughter,  or  for  being  accessary 
before  the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter,  if 
the  stroke,  poisoning,  or  hurt,  be  given  upon  the  sea,  or  at  any  place  out 
of  England,  and  the  party  die  in  England,  or  if  the  stroke,  poisoning, 
or  hurt,  be  given  in  England,  and  the  party  die  of  the  same  at  sea, 
or  at  any   place  out  of  England,  the   venue  may    be  laid  in 

the  county  in  which  the  death,  stroke,  poisoning,  or  hurl  *hap-  [  *24  ] 
pened.  9  G.  4,  c.  31,  s.  8.  Where  a  man  in  a  boat  at  a 
short  distance  from  the  shore  was  shot  by  a  person  on  the  shore,  and  died 
instantly,  it  was  iiolden  that  the  stroke  and  death  were  both  upon  the 
high  seas,  and  therefore  triable  according  to  the  above  statute  of  H.  8, 
and  not  according  to  the  repealed  stat.  2  G.  2,  c.  21,  of  which  the  stat- 
ute of  0  G.  4,  is,  with  respect  to  murder,  a  re-enactment.  R.  v.  Combe, 
1  Leach,  388;  1  East,  P.  C  367.  Under  this  statute,  a  British  sub- 
ject who,  in  a  foreign  country,  commits  murder  on  a  foreigner,  is  triable 
in  England.     Reg.  v.  Azzopardi,  2  Mood.  C.  C.  288;  1  C.  &  K.  203. 

19.  Where  a  felony  or  misdemeanor  is  comiBitted  on  the  boundary  of 
two  or  more  counties,  or  within  the  distance  of  500  yards  of  the  boun- 
dary, or  is  begun  in  one  county  and  completed  in  another,  the  venue  may 
be  laid  in  either  county,  in  the  same  manner  as  if  it  had  been  wholly  com- 
mitted therein.  7  G.  4,  c.  64,  s.  1^.  The  6rst  branch  of  this  enactme||| 
extend^to  the  boundaries  of  counties  only,  and  not  to  prosecutions  in 
limited  jurisdictions.  R.  o.  Welch,  1  Mood.  C  C.  175.  This  statute 
does  not  enable  the  prosecutor  to  lay  the  offence  in  one  county  and  try 
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it  io  the  other;  but  only  to  lay  and  try  it  in  either.  Reg.  r.  Mitchell,  2 
Q.  B.  636;  2  G.  &  D.  274. 

20.  If  a  man  commit  a  larceny,  aimple  or  compound,  in  one  county, 
and  carry  the  goods  with  him  into  another,  he  may  be  indicted  for  the 
simple  or  compound  larceny  in  the  county  in  which  he  committed  it,  or 
be  may  be  indicted  for  it  as  for  a  simple  larceny  in  the  county  into  which, 
or  in  any  of  the  counties  through  which,  he  carried  the  goods;  for,  in  con- 
templation of  law,  there  is  such  a  taking  add  carrying  away  as  constitute 
the  offence  of  larceny  in  every  place  through  which,  at  any  distance  of 
time,  R.  v*  Parkin,  1  Mood.  C.  C.  45,  th^  goods  were  carried  by  him. 
I   Hale,  507;  2  Hale,  163;  3  Inst.  113;  1  Hawk.  c.  33,  s.  52;  4  BL 
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Com.  304  ;  2  East,  P.  C.  771.  The  larceny  itself  is  ambulatory,  but 
the  aggravated  circumstances  are  fixed  and  stationary.  1  Hale,  536;  R. 
9.  Thompson,  2  Russ.  174.  So,  if  a  man,  having  stolen  or  otherwise 
feloniously  taken  any  chattel,  money,  or  valuable  security,  or  other  prop- 
erty whatsoever,  in  any  one  part  of  the  United  Kingdom,  afterwards  have 
the  same  in  his  possession  in  any  other  part  of  the  United  Kingdom,. he 
may  be  indicted  for  larceny  or  theft  in  that  part  of  the  United  Kingdom 
in  which  he  so  had  the  property,  in  the  same  manner  as  if  he  had  actually 
stolen  it  there.  7  &  8  6.  4,  c.  29,  s.  76.  But  if  the  nature  of  the 
property  be  changed,  an  indictment  for  stealing  the  article  in  its  original 
state  cannot  be  preferred  in  the  county  into  which,  when  so  changed,  the 
property  is  carried.  R.  v.  Edwards,  R.  &  R.  497:  R.  v.  Halloway, 
1  C.  &  P.  127.  Nor,  where  several  commit  a  joint  felony,  in  the  county 
of  A.,  and  there  divide  the  goods,  and  afterwards  separately  carry  each 
bis  respective  share  into  the  county  of  B.,  can  they  be  indicted  for  a  joint 
felony  in  the  latter  county.  R.  v.  Barnet,  2  Russ.  174.  But  if  two 
persons  steal  a  thing  in  one  county,  though  one  of  them  alone  carry  the 
property  into  another  county,  yet,  if  both  afterwards  co-operate  to  secure 
the  thing  in  the  latter  county,  both  may  be  indicted  in  the  latter  county; 
for  the  subsequent  concurrence  may  be  connected  with  the  previous  tak- 
ing. R«  r.  County,  2  Russ.  175:  R.  v.  M^Donagh,  Car.  Supp.  23. 
The  taking  into  the  second  county,  however,  must  be  animo  furandi; 
the  mere  possession  there  is  not  sufficient.  A  constable  took  the  defen* 
dant  with  two  stolen  horses  in  Surrey,  and  afterwards,  at  his   request, 

rode  with  hift  on  the  horses  into  Kent,  where  he  escaped; 
[  *25  ]    *the  defendant  was  afterwards  indicted  in  Kent,  and  the  judges 

were  unanimously  of  opinion  that  there  was  no  evidence  of 
stealing  in  Kent.  R.  v.  Simmonds,  1  Mood.  C.  C«  408.  If,  how- 
giver,  the  original  taking  be  one  of  which  the  common  law  cannot  take 
cognisance,  as  if  the  goods  be  stolen  at  sea,  the  thief  cannot  be  indicted 
for  tbe  larceny  in  any  county  into  which  he  may  carry  the  goods,  but  the 
larceny  must  be  tried  as  other  cases  within  the  jurisdiction  of  tbe  Adroi- 
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raltj.  3 Inst.  113;  1  Hawk.  c.  33,  s«  53.  A  prisoner  having  stolen 
goods  on  the  island  of  Jersey,  bad  tbeni  in  his  possession  in  the  county 
of  Dorset,  in  which  he  was  indicted  and  convicted,  but  it  was  bolden 
that  the  conviction  was  wrong,  because  the  original  taking  was  such 
whereof  the  common  law  could  not  take  notice,  and  the  island  of  Jersey 
not  being  considered  part  of  tbe  United  Kingdom,  the  case  was  not  with- 
in the  Stat.  7  &  8  6.  4,  c.  29,  s.'76.  R.  «.  Prowes,  1  Mood.  C.  C. 
349:  see  Reg.  v,  Madge,  9  C.  &  P.  S9.  So,  where  A.  ripped  lead 
from  a  church  in  Buckinghamshire,  and  afterwards  having  it  in  his  pos- 
session in  Middlesex,  was  indicted  in  the  latter  county  for  a  simple  larce- 
ny at  common  law,  it  was  holden  that  he  could  not  be  indicted  in  tbe  lat- 
ter county,  the  original  offence  not  being  a  larceny  at  common  law,  but  a 
sututable  felony  only.  R.  v.  Millar,  7  C.  &  P.  665.  By  the  7  &  8 
Vict.  c.  61,  s.  1,  detached  parts  of  counties  are  to  be  considered  for  all 
purposes  as  forming  part  of  those  counties  of  which  they  are  considered 
part  for  the  purposes  of   the  election  of  knights  of  the  shire,  under  2  &: 

3  W.  4,  c.  64. 

21.  In  indictments  for  felonies  or  misdemeanors  committed  upon  any 
person,  or  on  or  in  respect  of  any  property,  in  or  upon  any  coach,  cart, 
or  other  carriage  whatsoever  employed  in  any  journey,  or  on  board  any 
vessel  whatsoever  employed  in  any  voyage,  or  journey  upon  any  navigable 
river,  canal,  or  inland  navigation,  the  venue  may  be  laid  in  any  county 
through  which  the  coach,  &c.,  or  vessel  shall  have  passed  in  the  course 
of  the  jouriu^  or  voyage  during  which  the  felony  or  misdemeanor  was 
committed,  m  the  same  manner  as  if  it  bad  been  actually  committed 
therein;  and  where  the  side,  bank,  centre,  or  other  part  of  the  highway, 
river,  &c.,  shall  constitute  the  boundary  of  two  counties,  the  venue  may 
be  laid  in  either  of  the  counties  through,  or  adjoining  to,  or  by,  the  boun- 
dary of  any  part  whereof  the  coach,  &c.,  or  vessel  shall  have  passed  in 
the  course  of  the  journey  or  voyage.     7  6.  4,  c.  64,  s.  13. 

22.  In  indictments  for  conspiracies,  the  venue  may  be  laid  in  any 
county  in  which  it  can  be  proved  that  an  act  was  done  by  any  one  of  the 
conspirators  in  furtherance  of  their  common  design.     See  R.  v,  Brisac, 

4  East,  164.  So,  in  iudfctments  for  compassing  the  Queen's  death,  or 
for.any  of  the  treasons  in  star.  36  G.  3,  c.  7,  s  1,  (made  perpetual  by 
87  6.  3,  c.  6,  s.  1),  tbe  venue  may  be  laid  in  any  county  in  which  a 
sufficient  overt  can  be  proved.  R.  v.  Lord  Preston,  4  St.  Tr.  410, 
455:  R.  V,  Vane,  Kel.  14,  15.  See  Fost,  9.  In  an  indictment  for 
sending  a  threatening  letter,  the  venue  may  be  laid  either  in  the  county 
where  the  prosecutor  received  it,  R.  v,  Oirdwood,  2  East,  P.  C  1120; 
1  Leach,  142:  R.  v,  Esser,  2  East,  P.  C.  1125,  or  in  the  county  from 
which  the  oiSender  sent  it.  See  1  Campb.  215;  2  Camp.  506;  3-B.  & 
Aid.  717.     So,  if  a  libel,  R.  v.  Burdett,  4  B.  &  Aid.  95:  R.  v.  Wat- 
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son,  1  Camp.  215,  or  a  letter  containing  a  challenge,  be  sent  from  ihe 
county  of  A.  to  the  county  of  B.,  the  venue  may  be  laid  in  either  coun- 
ty. So,  if  an  act  done  in  one  county  prove  a  nuisance  to  the 
[  *26  ]  other,  in  an  indictment  for  it,  the  *v(;nue  may  be  laid  in  either 
county,  although  it  has  been  said  to  be  ipore  correct  to  lay  it  in 
the  county  in  which  the  act  was  done.  Staundf.  b.  2,  91.  In  indict- 
ments for  embezzlement,  where  the  money  had  been  received  in  onecoun* 
ty,  and  the  receipt  denied  in  another  county,  the  venue  has  been  holden 
to  be  well  laid  in  either  county.  R.  v,  Taylor,  3  B.  &  P.  596;  R.  & 
R.  63:  R.  V.  Hobson,  R  &  R.  56.  And  now,  in  this  and  in  all  cases 
in  which  the  offence  is  begun  in  one  county,  and  conipleted  in  another, 
the  venue  may  be  laid  in  either  county.  7  G.  4,  c.  64,  s.  12,  (ante,  p. 
24,  pi.  19). 

23.  Accessaries  before  the  fact  to  felony,  whether  indicted  with  or 
after  the  principal  felon,  or  for  a  substantive  felony,  may  be  tried  by  any 
court  which  shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same 
manner  as  if  such  offence  had  been  committed  at  the  same  place  as  the 
principal  felony,  although  committed  on  the  high  seas,  or  at  any  place  on 
land  vyithin  or  without  her  Majesty's  dominions;  and  if  the  offt>Dce  of  the 
accessary  and  of  the  principal  felon  be  committed  in  different  counties, 
the  accessary  may  be  indicted  in  either  county.  7  G.  4,  c.  64,  s.  9;  see 
Reg.  V.  Wallace,  2  Mood,  C.  C.  200;  Ck  &  Mar.  200,  (ante,  p.  23). 
In  the  highest  and  lowest  offences,  however,  high  treason  and  mfsde- 
meanor,  all  are  principals,  and  must  be  indicted  as  such;  tl^  is,  all  per* 
sons  who  procure,  incite,  aid,  abet,  or  assist  in  the  commi^on  of  a  mis- 
demeanor, may  be  indicted  as  principals  in  the  county  in  which  the  mis- 
demeanor is  committed,  whether  the  procuring  or  inciting  took  place  in 
that  county  or  not,  see  R.  t^.  Johnson,  7  East,  65,  or  in  that  in  which 
the  misdemeanor  was  begun  by  their  procurement;  (ante,  p.  24,  pi.  19); 
and  in  high  treason,  the  venue  may  be  laid  in  any  county  in  which  a  suf- 
ficient overt  can  be  proved.  If  a  person  in  one  county  procure  an  inno- 
cent agent  to  commit  a  felony  in  another  county,  he  is  in  that  case  deem- 
ed a  principal  in  the  offence,  and  may  be  indicted  for  having  actually 
committed  it,  the  venue  being  laid  either  in  the  county  in  which  it  was 
committed,  Fost.  349;  see  R.  v.  Brisac,  4  East,  164,  or  in  that  in  which 
it  was  begun  by  his  procurement.  (Ante,  p.  23,  pi.  17).  But  if  the 
person  procured  be  privy  to  his  criminal  intent,  and  he  himself  amenable 
for  the  offence,  then,  if  the  offence  be  a  felony,  the  party  who  procured 
it  will  be  indictable  as  an  accessary  before  the  fact;  if  a  misdemeanor,  as 
a  principal. 

24.  An  accessary  after  the  fact  to  a  felony  may  be  tried  in  the  same 
manner  as  if  the  act  constituting  the  accessary  were  committed  at  the 
same  place  as  the  principal  felony,  although  tlie  act  may  have  been  com- 
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mined  upon  the  high  seas,  or  at  any  plaee  on  land  within  or  without  the 
Queen^s  dominionsi;  and  if  the  principal  felony  have  been  committed  in 
one  county,  and  the  act  constituting  the  accessary  in  another,  the  venue 
may  be  laid  in  either  county.     7  G.  4,  c.  64,  s.  10. 

25.  Receivers  of  stolen  property,  whether  indicted  as  accessaries  af- 
ter the  fact,  or  for  a  substantive  felony,  or  for  a  misdemeanor  only,  may 
be  indicted  in  the  county  or  place  in  which  they  have  or  had  the  property 
in  their  possession,  or  in  which  the  principal  may  by  law  be  tried,  in  the 
same  manner  as  they  may  be  tried  in  the  county  in  which  the  property 
was  actually  received.  7  &  8  G.  4,  c.  29,  s.  66.  Therefore,  where 
the  stealing  is  in  county  A.,  and  the  receiving  in  county  B.,  both  are  tri- 
able in  A.,  and  the  indictment  may  allege  both  the  stealing  and  receiving 
to  have  been  in  A.  Reg.  v.  Henley,  2  M.  &  Rob.  524.  And  if  prop* 
erty  stolen  in  one  part  of  the  United  Kingdom,  be  received  in 
another,  the  receiver  may  be  indicted  in  *that  pan  of  the  Unit-  [  *27  ] 
ed  Kingdom  in  which  the  property  was  received.  7  &  8  G. 
4,  c.  99,  s.  76. 

Where,  by  the  indictment  or  information  the  court  appears  to  have  ju** 
risdiction  over  the  ofience,  no  objection  can  be  taken  by  motion  in  arrest 
of  judgment,  or  by  writ  of  CTror,  for  the  want  of  a  proper  or  perfect  ve- 
nue. 7  G.  4,  c.  64,  s.  20.  See  Reg.  v,  Albert,  5  Q.  B.  37;  1  Dav. 
&  M.  89. 

Caption. J-^The  caption  is  no  parf  of  the  indictment;  it  is  merely  the 
style  of  tbe  court  where  the  indictment  was  preferred,  which  is  pre6xed 
as  a  kind  of  preamble  to  the  indictment  upon  the  record,  when  the  record 
is  made  up,  or  when  it  is  returned  to  a  certiorari.  The  following  is  a 
form  of  the  caption  to  an  indictment  in  a  court  of  quarter  sessions: — 

Westmoreland:     ^t  the  general  quarter  sessione  of  the  peace,  hoU 

den  at  Appleby  in  and  for  the  county  aforesaid^  the  —  day  of , 

tfi  the year  of  the  reign  of  our  sovereign  Lady   Victoria^  of  the 

United  Kingdom  of  Great  Britain  and  Ireland^  Queen^  Defender  of  the 
Faithy  before  Jl.  B.  and  C  !>.,  Esquires^  and  others  their  associates^ 
justices  of  our  said  Lady  the  Qt£een,  assigned  to  keep  the  peace  of  our 
said  Lady  the  Queen^  in  the  said  county^  and  aho  to  hear  and  determine 
divers  felonies^  trespasses^  and  other  misdemeanorSj  in  the  said  county 
committed  by  the  oath  of^^  [the  grand  jurors,  naming  them]  ^^  good  and 
lawful  men  of  the  county  aforesaid^  sworn  and  charged  to  inquire  for  our 
said  Lady  the  Queen,  and  for  the  body  of  the  county  aforesaid^  it  is  pre- 
fenterf,"  that  J.  8.,  late  of  Appleby  in  the  county  aforesaid,  labourer, 
&c.,  so  continuing  the  indictment.  See  2  Hale,  166;  3  Burn's  J.,  by 
Chittyt  328;  R.  v.  Fearnly,  1  Leach,  425:  and  see  tbe  forms,  4  Went. 
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41,  106,  182,  160,  174,  222;  6  Went.  1,  367,  373;  Cr.  Cir.  Com. 
327;  2  Hawk.  c.  26,  s.  118,  126,  127,  128;  2  Balk.  606;  2  Stra.8$5: 
R.  V.  Warre,  1  Sir.  698:  R.  v.  Hall,  1  T.  R.  320. 

It  has  been  usual  to  insert  the  names  of  the  twelve  grand  jurors  at  the 
least  in  the  caption,  and  Lord  Hale  says  that  this  is  necessary;  for  it  may 
be  the  presentment  was  by  a  less  number  than  twelve,  in  which  case  it  is 
not  good:  2  Hale,  167:  but  in  R.  v.  Aylett,  6  Ad.  &  £11.  247,  n., 
where  it  was  objected  upon  error  that  the  caption  did  not  contain  the 
names  of  any  of  ihe  jurors,  the  House  of  Lords,  after  consulting  the 
judges,  affirmed  the  judgment  of  the  Court  of  Queen's  Bench,  that  this 
was  not  essential;  and  in  R.  v.  Marsh,  6  Ad.  &  £11.  236,  the  chief  jus- 
tice agreed  that  the  insertion  of  the  names  is  not  necessary.  8ee  also 
R.  V.  Davis,  1  C.  ft  P.  470.  As  to  the  mode  of  rectifying  a  mistake 
in  the  caption,  see  R.  v.  Justices  of  Middlesex,  6  B.  &  Ad.  1113,  and 
R.  V.  Marsh,  6  Ad.  &  £11.  236. 

If  one  of  the  grand  jurors  be  a  Quaker,  or  other  person  entitled  to  af- 
firm instead  of  taking  an  oath,  the  iifdictment  ought  to  commence,  ^^  The 
juror$for  our  Lady  the  Queen  upon  their  oath  and  affirmation  preient^^^ 
ftc,  9  C.  &  P.  78.  But  this  is  not  necessary  where,  in  any  legal  pro- 
ceedings, other  legal  proceedings  are  set  out  by  way  of  recital.  6  &  7 
Vict.  c.  86,  s.  2. 

An  indictment  commencing,  ^^  Jurors  of  our  Lady  the  Queen^'^^  ftc, 
is  not  bad  in  arrest  of  judgment;  tfie  words  '^  of  our  Lady  the  Queen" 
may  be  rejected  as  surplusage,  the  jurors  intended  being  those  mentioned 
in  the  caption*     Reg.  v.  Turner,  2  M.  &  Rob.  214. 

[  *28  ]  *2.    The  Statement. 

In  this  part  of  the  indictment,  all  the  mgredients  of  the  oflence  with 
which  the  defendant  is  charged,  the  facts,  circumstances,  and  intent  con- 
stituting it,  must  be  set  forth  with  certainty  and  precision,  without  any 
repugnancy  or  mconsistency,  and  the  defendant  must  be  charged  directly 
and  positively  with  having  committed  it. 

&  muit  be  certain  a$  to  the  party  indicted.]-— The  defendant  must  be 
described  in  the  indictment  by  his  Christian  name  and  surname,  aud  by 
bis  addition.  2  Hale,  I76.  The  inhabitants  of  a  parish,  however,  may 
be  indicted  for  not  repairing  a  highway,  or  the  inhabitant;^  of  a  county  for 
not  repairing  a  bridge,  without  naming  any  of  them.     2  Roll.  Abr.  79» 

The  Christian  natne  of  the  defendant  must  be  such  as  he  obtained  at 
oaptism  or  confirmation,  see  2  Roll.  Abr.  135:  Co.  Lit.  3,  or  both* 
Weilden  p.  Hoknan,  6  Mod.  116,  116.     It  is  said  that  a  man  can  have 
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but  one  Cbmtian  name;  3  Hale,  175;  but  this  must  be  understood  to 
mean  merely  that  be  cannot  be  named  *'  John  alias  James/'  or  the  lik^; 
that  is,  that  a  second  Christian  name  cannot  be  given  to  him  after  an 
aliai  diettu;  see  R.  v.  Newham,  1  L.  Raym.  562;  Scott  v.  Soans,  3 
East,  111;  but  it  is  quite  clear,  that  if  a  man  has  acquired  two  names  at 
baptism,  or  one  at  baptism,  and  another  by  confirmation,  be  may  be  in- 
dicted by  both;  and  if  these  be  misplaced,  as  if  bis  name  be  Richard 
James,  and  he  be  named  in  the  indictment  James  Richard,  it  is  as  much 
a  misnomer,  and  may  be  pleaded  in  abatement  in  like  manner  as  if  other 
and  different  names  were  stated.     Jones  v,  Macquiilon,  5  T.  R.  195. 

The  surname  may  be  such  as  the  defendant  has  usually  gone  by  or  ac- 
knowledged; and  if  there  be  a  doubt  which  one  of  two  names  is  his  real 
surname,  the  second  may  be  added  in  the  indictment  after  an  alioi  die* 
iHf,  Bro.  Misnom.  47,  thus,  .^^  Richard  Wilson,  otherwise  called  Rich- 
ard Layer."  H 

If  the  Dime  of  a  prisoner  be  unknown,  and  he  refuse  to  disclose  it,  he 
may  be  described  as  a  person  whose  name  is  to  the  jurors  unknown,  but 
who  is  personally  brought  before  them  by  the  keeper  of  the  prison;  but 
an  indictment  against  him  as  a  person  to  the  jurors  unknown,  without 
something  to  ascertain  whom  the  grand  jury  meant  to  designate,  would  be 
insufficient.     Rex  v. ,  R.  &  R.  488. 

T.be  additions  required  to  be  given  to  defendants  in  an  indictment,  by- 
stat.  t  H.  5,  c.  5,  are  the  addition  of  their  ^^  estate,  or  degree,  or  mys- 
tery," and  also  the  addition  of  the  ^^  towns,  or  hamlets,  or  pbces,  and 
counties  of  which  they  were  or  be,  or  in  which  they  be  or  were  conver- 
sant." These  additions  should  be  added  after  the  first  name,  and  not  af- 
ter the  alia$  dietva;  2  Inst.  699;  Anon.,  3  Salk.  20;  R.  v.  Sample,  1 
Leach,  430;  although,  if  an  addition  be  given  to  the  name  after  the  aUa$ 
dtclttt,  it  may  be  rejected  as  surplusage.  2  Hawk.  c.  25,  a.  70;  Id.  c. 
27,  s.  125. 

Estate  and  degree  mean  the  same  thing,  namely,  the  defendant's  rank 
in  life.     A  duke,  marquis,  earl,  viscount,  or  baron,  roust  be  named  by 
bis  Christian  name  only  and   his   name  of  digiiity:  as  ^^  John,  Duke  of 
M;"    2  Inst.  666;  and  the  same  of  peeresses;  as,   ^'  Ann,  Countess  of 
L.;"  althoa^h  there  seems  to  be  no  objection  to  describing  them  by  their 
surname  also;  as,  William   Byron,  Baron  Byron.     19    St.   Tr.   1177. 
See  R.  r.  Brinklett,  3  C.  &:  P.  416.     But   this  does  not  ex- 
tend to  foreign  noblemen,  who  are  entitled   in  this  *country  to  f  *29  ] 
tbe  addition   of  esquire  only,  2  Hawk.  c.  23,  s.   109,  unless 
tbey  be  knights,  in  which  case  they  should  be  named  so;  2  Inst.  667 
and  the  same  as  to  the  titles  usually  given  to  tlie  eldest  sons  of  dukes,  &c. 
3  Inst.  30;  2  Inst.  667;  and  see  2  Salk.  451.     Tbe  addition  of  baro- 
net, or  knight,  must  be  added  to  Christian  and  surname.  ^  Inst.  ^6i. 
See  R.  9.  Ferrers,  Cro.  Car.  371. 
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^  A  degree  in  one  of  the  universities  is  a  good  addition;  1  Bl.  Com. 
405;  2  Inst.  663;  so  is  the  addition  of  ^^  clerk"  for  a  clergyman.  lb. 
^^  Esquire"  is  a  good  addition  for  the  eldest  sons  of  knights  and  tbeir  el- 
dest sons  in  succession;  for  the  eldest  sons  of  peers;  for  the  younger  sons 
of  peers  and  tbeir  eldest  sons  in  succession;  for  foreign  noblemen;  foi'tbe 
esquires  of  knights  of  the  bath;  and  for  esquires  by  virtue  of  tbeir  offices 
sucb  as  justices  of  peace.  2  In^t.  677.  Gentleman  is  a  good  addition; 
so  is  yeoman.  • 

Mystery  means  the  defendants  trade,  art,  or  occupation;  such  as  mer- 
chant, mercer,  tailor,  parish  clerk,  schoolmaster,  husbandman,  labourer, 
or  the  like.  2  Hawk.  c.  23,  s.  ill.  If  a  man  have  two  trades,  he 
may  be  named  of  either;  2  Inst.  658;  but  if  a  man  who  is  a  gentleman 
by  birth  be  a  tradesman,  he  should  be  named  by  his  worthier  addition  of 
gentleman,  Id.  669;  in  all  other  cases  be  may  be  indicted  by  bis  addition 
of  degree  or  mystery,  a^he  option  of  his  prosecutor.  See  Mason  9« 
Bushel,  8  Mod.  51,  52:  Howpooie  v.  Harrison,  I  Str.  556:  Smith  r. 
Mason,  2  Str.  816;  2  Ld.  Raym.  1541. 

The  additions  of  degree  or  mystery  usually  given  are, — to  peers, 
peeresses,  knights,  esquires,  clergymen,  and  gentlemen,  the  addition  to 
which  they  are  of  right  entitled;  to  other  men,  the  addition  of  yeoman  or 
labourer;  8  Mod.  51,  52;  1  Str.  556;  2  Sir.  816;  2  Lord  Raym.  1541; 
or  to  tradesmen,  &c.,  the  addition  of  their  mystery;  to  widows,  the  addi- 
tion of  widow;  to  single  women,  the  addition  of  spinster  or  single  woman; 
to  married  women,  usually  thus,  ^^  Jane,  the  wife  of  John  Wilson,  late 
of  the  parish  of  C.  in  the  county  of  B.,  labourer."  Labourer,  R.  «• 
Franklyn,  2  Ld.  Raym.  1179,  or  yeoman,  2  Inst.  668,  is  not  a  good  ad- 
dition for  a  woman.  Servant  is  not  a  good  addition;  R.  v.  Cbeckets,  6 
M.  &  Selw.  88;  but  servant  to  a  particular  person  is,  it  is  said,  well 
enough.  Com.  Dig.  Abatement,  (F),  26;  Reg.  v.  Hoskins,  2  Ld. 
Raym.  968;  S.  C.  6  Mod.  50.  It  is  necessary  to  mention,  that  the  de* 
gree  or  mystery  must  be  stated  as  that  to  which  the  defendant  was  enti- 
tled at  the  time  of  the  indictment;  laU  esquire,  late  grocer,  or  the  like, 
would  be  bad.  2  Inst.  670. 

As  to  the  addition  of  place — the  defendant  must  be  described  as  of 
the  town,  or  hamlet,  or  place,  and  county  of  which  he  was  or  is,  or  in 
which  he  is  or  was  conversant. 

A  town  may  contain  two  or  more  parishes,  and  yet  the  town  in  that 
case  would  be  a  sufficient  addition;  see  2  Inst.  699;  but  if  there  be  two 
or  more  towns  in  one  parish,  the  defendant  should  be  named  of  the  town 
and  not  of  the  parish.  lb.  If  there  be  two  towns  of  the  same  name  id 
the  county,  but  distinguished  from  each  other  by  addition,  as  Great  Dale, 
Little  Dale,  Upper  Dale,  Lower  Dale,  or  the  like,  the  defendant  cannot 
be  named  of  Dale  only,  without  addition;  but  if  the  towns  have  no  addi- 
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tion  CO  distinguish  tbero,  be  may.  2  Hav^k,  c.  33,  s.  121^.1  Cbiit«  Crim. 
L.  609. 

If  ihe  defeodant  reside  in  a  borough  or  ciij  which  is  a  county  of  itself, 
the  addiiioo  of  that  alone  (as  *^  London^*  for  instance)  will  be  sufficient 
without  naming  a  parish.     2  Inst.  669. 

If  be  reside  in  a  hamlet  out  of  a  town,  he  may  be  described  as  of  that; 
if  in  a  hamlet  of  a  town,  he  may  be  described   as  of  either  the  town  or 

hamlet.  2  Hawk.  c.  23,  s.  122. 
[  *30  ]        «^  Parish"  is  a  good  addition;  2  Inst.   669;  but  if  there  be 
two  or  more  towns  in  the  parish,  and  the  defendant  reside  in  one 
of  them,  he  should  be  named  of  the  town.    lb. 

If  the  defendant  reside  in  a  place  known  by  a  special  name,  and  not 
within  a  town  or  hamlet,  he  may  be  named  of  such  place:  but  if  it  be 
within  a  town  or  hamlet,  it  is  safest  to  name  him  of  the  town  or  hamlet. 
2  Hawk,  c.  23,  s.  123. 

Besides  being  described  of  a  town,  or  hamlet,  or  parish,  or  place,  the 
defendant  must  also  be  described  of  the  county  in  which  such  lowa,  &c., 
is;  and  if  he  be  described  of  a  borough  or  city  which  is  a  county  of  it- 
self, that  alone  will  be  sufficient.     2  Inst.  669. 

The  defendant  may  be  described  as  late  of  the  parish  of  B.  in  the 
county  of  C;  2  Inst.  669,  670;  although  we  have  seen  it  is  otherwise  as 
to  additions  of  degree  or  mystery. 

If  his  place  of  residence  be  known,  he  may  described  of  it  according 
to  the  truth;  but  when  hot  known,  it  is  usual  to  describe  him  of  any  par- 
ish in  the  county  where  the  offence  was  committed. 

In  the  case  of  a  peer  or  peeress,  the  name  and  rank  are  placed  before 
the  addition  of  place;  as,  ^'  John^  Duke  of  B.,  late  of  JV*.  in  the  county 
of  6."  But  in  all  other  cases  the  addition  of  place  goes  first;  as,  ^^J« 
6.,  late  of  the  parish  of  B.  in  the  county  of  S.,  gentleman."  To  de- 
scribe the  defendant  as  ^^  merchant  of  London,"  4  Ed.  4,  10  a,  pi.  13, 
or  ^^  parson  of  D.  in  the  county  of  C,"  2  Inst.  699,  would  be  bad,  for 
it  does  not  follow,  from  this  description  of  him,  that  he  resides  there. 

Besides  the  additions  we  have  now  mentioned,  it  may  be  necessary  al- 
so, where  a  father  and  son  are  of  the  same  name,  and  on  *  of  them  is  in- 
dicted, to  add  the  terms  '*  the  younger^**  or  "  the  elder^^^  to  his  name, 
for  the  purpose  of  more  clearly  identifying  him.  2  Hawk.  c.  23,  s. 
106. 

If  there  be  no  addition,  R.  r.  Warren,  1  Sid.  247,  or  a  wrong  one, 
2  Inst.  670,  the  defend^ot  can  take  advantage  of  it  by  a  plea  in  abatement 
only;  if  he  plead  over,  he  thereby  waives  all  objections  to  the  indictment 
on  that  account;  2  Hawk.  c.  23,  s.  125;  R.  e.  Checkets,  6  M.  &  Selw. 
91.  So,  if  there  be  no  Christian  name,  or  a  wrong  one,  or  no  surname, 
or  a  wrong  one,  the  defendant  can  take  advantagiipr  it  by  a  plea  in  abate* 
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meat  only;  if  he  plead  over,  he  waives  the  objection.  It  was  formerly 
understood  that  a  defendant  could  not  plead  a  misnomer  of  his  surname; 
2  Hawk.  c.  25,  s.  63;  2  Hale,  176;  but  it  seems  now  to  be  holden  oth- 
erwise. See  R.  9.  Shakespeare,  10  £asf,  83-  But  these  objections 
are  now  of  no  real  importance,  for,  if  satisfied  by  affidavit  or  otiierwise 
of  the^uth  of  a  plea  of  misnomer,  or  want  of  addition,  or  wrong  ad- 
dition, the  court  may  forthwith  amend  the  indictment  or  information,  and 
catl  upon  the  party  to  plead  as  if  no  such  dilatory  plea  had  been  pleaded. 
7  G.  4,  c.  64,  s.  19.  And  where  a  woman  charged,  with  the  murder  of 
her  husband  was  described  as  '^  A.,  the  wife  of  J.  O.,"  &c.,  the  judge 
under  this  statute,  ordered  an  amendment  by  striking  out  the  word  '^  wife," 
and  inserting  the  word  ^^  widow."  Reg.  v.  Orchard,  8  C  &  P.  565. 
The  statute  of  additions  is  not,  however,  repealed,  nor  is  the  rule  of  the 
common  law  with  respect  to  the  description  of  the  party  indicted  abrogat- 
ed by  this  statute.        ' 

It  must  be  certain  as  to  the  person  against  whom  the  offence  was  commit" 
ied,] — In  indictments  for  offences  against  the  persons  or  properly  of  in- 
dividuals, the  Christian  and  surname  of  the  party  injured  must 
be  stated,  if  the  party  injured  be  known;  2  Hawk,  c.  25,  ss.  71, 
•  72;  as,  for  the  murder  of  ''John  Styles,"  larceny  of  the 
[  *3l  ]  goods  of  ''  John  Styles,"  burglary  in  the  dwelling-house  of 
''  John  Styles,"  and  therein  stealing  the  goods  of  ''  John 
T^okes,"  and  the  like.  The  name  so  stated  must  be  either  the  real  name 
jot  the  party  injured,  or  that  by  which  be  is  usually  known  ;  R.  v,  Norton, 
R.  Si  R.  510:  R.  V.  Berriman,  5  C.  &  P.  601;  Anon.,  6  C.  &  P.  408: 
Jl.  V.  J.  Williams,  7  C.  &  P.  298:  (see  post,  "  Larceny");  as,  for  in- 
stance, upon  an  indictment  for  the  murder  of  a  bastard  child,  it  cannot  be 
described  by  the  name  of  its  mother,  unless  that  name  have  been  gained 
by  reputation.  R.  v.  Clark,  R.  &  R,  358:  R.  v.  Ellen  Waters,  1  Mood. 
C.  C.  467:  Reg.  v.  Mary  Evans,  8  C.  &  P.  765:  Reg.  v.  Stroud,  2 
Mood.  C.  C.  270  ;  i  C.  &  K.  187.  A  basUrd  is  quasi  oullius  filius,  and 
can  have  no  name  of  reputation  as  soon  as  he  is  boin.  Co.  Litt.  36. 
Where,  therefore,  upon  an  indictment  for  the  murder  of  a  female  bastard 
child,  whose  name  was  to  the  jurors  unknown,  it  appeared  that  the  child 
had  not  been  baptis^ed,  but  that  the  mother,  the  prisoner,  bad  said  she 
should  like  to  have  it  called  Mary  Ann,  and  had  herself  called  it  Mary 
Ann,  and  little  Mary,  it  was  held  that  the  child  had  not  acquired  a  name 
by  repuuiion.  R.  v.  Mary  Smith,  1  Mood.  C.  C.  402.  A  child  can- 
not be  described  as  "  a  certain  male  infant  of  lender  age,  to  wit,  of  the 
age  of,  &.C.,  and  not  baptised:"  the  indictment  must  either  state  its  name, 
or  (if  it  have  no  name,  either  by  baptism  or  reputation,  see  Reg.  v,  Stroud, 
suprk)  state  it  to  be  tc^e  jurors  unknown.    Reg.  v.  Biss,  2  Mood.  C.  C- 
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93;  6  C.  &  P.  773:  Reg.  v.  Hicks,  2  M.  &  Rob.  302.  But  the  absence 
of  a  name  was  held  to  be  sufficiently  accounted  for  bjr  the  child  being  de- 
scribed as  ^^  then  lately  before  born  of  the  body  of  A.  B."  Reg.  9.  Hogg, 
2  M.  k  Rob.  380:  see  Reg.  v.  Willis,  1  C.  &  K.  722.     Where  the  de- 
fendant, was  indicted  for  killing  a  woman   whose   name  was  to  the  jurors 
unknown,  and  who  he  sometimes  said  was  his  wife,  and   somecimes   not, 
and  there  was  no  evidence  of  any  name  by  which  she  was  known,  it  was 
held,  that  if  she  was  not  his  wife,  and  if  her  name  could  not  be  ascertained 
by  any  reasonable  diligence,  the  description  was  correct.  Reg.  v,  Camp- 
bell, 1  C.  &  K.  82.     No   addition  is  requfsite;  2  Hale,   182  ;  and  it  has 
been  said   that  if  stated  it  need  not  be  proved  ;  R.  v.  Graham,  2  Li^acb, 
647:  R.  V.  Ogilvie,  2  C  and  P.  230;  however,  in  R.  v.  Deeley,  1  Mood. 
C.  C.  303;  4  C.  &  P.  679,  where  a  defendant   was   indicted  for  marry- 
ipg  E.  C,  widow,  bis  first  wife  being  alive,  it  was  holden  that  the  addition 
was  material.     Where  it  appeared  that  the  party  injured  had  a  mother  of 
the  same  name,  the  Court  held  that  it  was  not  necessary  to  distingnish  ber 
in  the  indictment  by  the  addition  'Mbe  younger,'^  although  it  was  object- 
ed that  in  such  a  c^se,  where  such  an  addition  is  not  given,  jbe  presump" 
tion  is  that  it  is  the  parent  cM  not  the  child  that  is  intended  ;   and   some 
cases  were  cited  to  that   efTect.     R.  v.  Peace,  3  B.  &  Aid.    679.     But 
where  the  person  injured  has  a  name  of  dignity,  as  a  peer,    baronet,  or 
knight,  he  should  be  described  by  it ;  and  it  should   seem,    that  if  he  be 

described  as  a  knight,  when  in  fact  he  is  a  baronet,  or  the  contraiy,  the 
variance  would  be  fatal,  because  a  name  of  dignity  (baronet,  for  instance) 
is  not  merely  an  addition,  but  is  actually  a  part  of  the  name.  2  Hawk, 
c.  26,  ss.  71,  72.  A  baron  has  been  held  well  described  as  Lord  A* 
Reg.  9.  Pitts,  8  C.  &  P.  771  :  Reg.  v.  Elliot,  Id.  772,  n. 

An  indictment  for  stealing  the  shroud  of  a  dead  person  must  state  it  to 
be  the  goods  and  chattels  of  the  executor  or  administrator  ;  2  Hale,  181; 
or  if  there  be  no  will  or  no  administration,  h  s  hould  *seem  that 
it  may  be  laid  to  be  the  goods  of  the  person  who  defrayed  the  [  *  32  ] 
expenses  of  the  burial,  or  of  the  ordinary,  if  the  shroud  were 
purchased  with  the  money  of  the  deceased.  So,  if  a  coffin  be  stolen,  if 
may  be  described  in  the  same  manner  ;  or  if,  from  length  of  trme,  it  be 
difficult  to  ascertain  the  personal  representatives  of  the  deceased,  it  may 
be  laid  as  the  property  of  a  person  unknown;  but  it  cannot  be  described 
as  the  property  of  the  churchwardens  of  the  parish  from  which  it  wa9 
stolen.  Anon.,  2  East,  P.  C.  062.  If  goods,  the  property  of  a  de- 
ceased person,  be  stolen  after  his  death,  and  before  administration  granted 
the  property  must  be*  laid  in  the  ordinary,  and  not  in  the  administrator; 
for  the  rights  of  the  administrator  commence  only  from  the  date  of  the 
letters  of  administration,  and  in  Ms  respect  differ  from  those  of  an  exec- 
utor, wbicb  lake  effect  fro«v  the  death  of  his  lestator.     R.  v.  Geor^ 
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Smith,  7  C.  &  P.  147.  Where  the  stealing  was  from  the  person  of  a 
corpse  in  the  highway,  in  the  diocese  of  W.,  and  it  appeared  that  the 
last  place  of  abode  of  the  deceased  person  was  in  the  diocese  of  G.,  but 
thai  he  had  left  it,  and  was  on  his  way  to  come  to  live  with  his  father  in 
the  diocese  of  W.,  the  property  was  held  to  be  well  laid  in  the  bishop  of 
W.  Reg.  o.  Tippin,  C.  &  Mar.  545.  If  property  be  stolen  out  of  the 
possession  of  a  bailee,  it  may  be  described  in  the  indictment  as  the  pro- 
perty either  of  the  bailor  or  the  bailee  ;  2  Hale,  181  ;  although  the  goods 
were  never  actually  in  the  real  owner's  possession,  but  in  possession  of 
the  bailee  only.  R.  v.  Remnant,  R.  &  R.  136  ;  4  C.  &  P.  391.  As, 
for  instance,  goods  left  at  an  inn,  R.  v.  Todd,  2  East,  P.  C.  658,  or  en- 
trusted to  a  person  for  safe  keeping,  R.  o.  Taylor,  1  Leach,  356:  R.  «. 
Siatham,  lb.,  or  to  a  carrier  to  carry;  R.  v.  Deakip,  2  East,  P.  C.  653: 
see  R.  V.  Spears,  2  Leach,  825  ;  2  East,  P.  C  568;  cloth  to  a  tailor  to 
make  into  clothes;  linen  to  a  laundress  to  wash;  R.  v.  Packer,  lb.;  1 
Leach,  357;  goods  pawned  and  the  like — may  be  laid  to  be  the  goods 
and  chattels  of  the  person  to  whom  they  are  so  entrusted,  &c.,  or  of 
the  owner,  at  the  option  of  the  prosecutor.  See  2  Hale,  181;  1  Hale, 
513;  2  East,  P.  C.  652;  1  Hawk.  c.  33,  •  47  ;  2  Leach,  875.  So, 
where  cattle  were  alleged  in  the  indictment  to  be  the  properly  of  a 
person,  who,  it  appeared  in  evidence,  was  merely  the  agister  and  not  the 
actual  owner,  the  judges  held  it  to  be  sufficient.  R.  v.  Woodward,  2  East, 
P.  C.  653.  But  where  a  bailor  steals  his  own  goods  from  his  bailee, 
they  must  be  described  in  the  indictment  as  the  goods  of  the  bailee.  R. 
9.  Wilkinson,  R.  &  R.  470:  R.  v.  Bramley,  Id.  478.  Goods  must  not, 
however,  be  described  as  the  property  of  one  uho  has  neither  the  actual 
nor  constructive  possession  of  them.  R.  v.  Adams,  R.  &  R.  225. 
Thus,  if  it  appear  tliat  the  person  named  as  owner  is  merely  servant  to 
the  real  owner,  the  defendant  must  be  acquitted  ;  2  East,  P.  C.  652;  for 
a  servant  has  not  a  special  property  in  the  goods,  the  possession  of  the 
servant  being  the  possession  of  the  master.  R.  r.  Hutchinson,  R.  & 
R.  412  ;  2  Russ.  158.  So,  where  the  person  named  as  owner  appears 
to  be  a  married  woman,  the  defendant  must  be  acquitted ;  because  in  law 
the  goods  are  the  property  of  the  husband  ;  1  Hale,  513 ;  even  though 
she  be  living  apart  from  her  husband  upon  an  income  arising  from  pro- 
perty vested  in  trustees,  for  her  separate  use,  because  the  goods  cannot 
^be  the  property  of  the  trustees;  and,  in  law,  a  married  woman  has  no 
property.  R.  v.  French,  R.  &  R.  491  :  see  R.  v.  Wilford,  Id. 
517.  But  where  the  goods  were  stolen  from  a  feme  eohj  and  be- 
fore indictment  found  she  married,  it  was  holden,  that  des* 
cribing  her  as  the  owner  of  the  goods  by  her  maiden  *name  [  *d3  ] 
was  sufficient.  R.  v.  Turner,  536.  Goods  let  H^ith  a  ready- 
fiirmsfaed  lodging  must,  if  a  larceny  of  them  be  committed  by  a  third 
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persoD,  be  described  as  the  goods  of  the  lodger,  for  the  owner  nei- 
ther  has  nor  is  entitled  to  the  possession  ;  R.  v.  Belstead,  R«  &  R.  411  : 
R.  t^.  Brunswick,  1  Mood.  C.  C.  26  ;  2  Russ.  154 ;  but  if  a  larceny  be 
committed  by  the  lodger,  then  the  goods  may  be  described  as  the  property 
of  the  owner,  or  person  letting  to  hire.  7  &  8  6.  4.  c.  29.  s.  45  :  see 
R.  V.  Healey,  1  Mood.  C  C.  1.  Goods  seized  under  a  writ  o{  fieri 
facias  may  be  described  as  the  goods  of  the  party  against  whom  the  writ 
issued  ;  for,  although  they  are  in  custodii  legis^  the  original  owner  con- 
tinues to  have  a  property  in  them  until  they  are  sold.  R.  v.  Easthall,  2 
Russ.  153.  So,  if  A.  steal  the  goods  of  B.,  and  afterwards  C.  steal  the 
same  goods  from  A.,  they  may  be  described  as  the  goods  either  of  B.  or 
A.,  for  the  possession  of  the  former  is  not  divested  by  the  tortious  taking. 
R.  V.  Wilkins,  1  Leach,  622,  523 ;  1  Hale,  537  ;  2  East,  P,  C.  654. 
Clothes  or  other  necessaries  furnished  by  a  father  to  his  child  may,  it 
seems,  be  laid  as  the  property  either  of  the  father  or  of  the  child,  partic- 
ularly if  the  child  be  of  tender  age  ;  R.  v.  Hayne,  12  Co.  113  ;  2  East, 
P.  C.  653;  but  it  is  safer,  perhaps,  to  allege  them  to  be  the  property  of 
the  child.  See  R.  v,  Forsgaie,  1  Leach,  463,  464.  n.  :  Reg.  v.  Hughes, 
C.  &  Mar.  593. 

Formerly,  where  goods  stolen  were  the  property  of  partners,  or  joint 
owners,  all  the  partners  or  joint  owner^t  must  have  been  correctly  named 
in  the  indictment,  otherwise  the  defendant  would  have  been  acquitted. 
But  now,  whenever  it  may  be  requisite,  in  any  indictment  or  information 
for  any  felony  or  misdemeanor,  to  state  the  ownership  of  any  property 
whatsoever,  whether  real  or  personal,  belonging  to  or  in  the  possession  of 
more  than  one  person,  whether  partners  in  trade,  joint  tenants,  parceners, 
or  tenants  in  common,  (including  joint-stock  companies  and  trustees),  one 
person  only  need  be  named,  and  the  property  may  be  described  as  belong- 
ing to  the  one  person  so  named,  and  another  or  others,  as  the  case  may 
be  ;  which  description  will  also  be  sufficieiu  whenever  it  may  be  necessary 
to  mention  such  person  in  any  indictment  or  information.  7  G.  4,  c.  64, 
8.  14.  The  words  of  the  statute  are  ^^  another  or  others  ;''  and  there- 
fore, where,  a  prisoner  was  indicted  for  stealing  paper,  the  property  of 
Geoi^e  Eyre  and  others,  and  it  appeared  in  evidence  that  the  paper  was 
the  property  of  George  Eyre  and  another  only,  viz.  Andrew  Strahan,  his 
partner,  the  prisoner  was  acquitted. — per  Denman,  Com.  Serj.,  R.  v. 
Hampton,  Greenw.  Col.  Stat.  143.  But  it  is  not  necessary  that  a  strict 
legal  partnership  should  exist.  Where  C.  and  D.  carried  on  business  in 
partnership,  and  the  widow  of  C,  upon  his  death,  without  taking  out  ad- 
ministration, acted  as  partner,  and  the  stock  was  afterwards  divided  be- 
tween her  and  the  surviving  partner,  but,  before  the  division,  part  of  the 
stock  was  stolen  ;  it  was  holden,  that  the  goods  were  properly  described 
as  the  joint  property  of  the  surviving  partner  and  the  widoWi  upon  aii  ob'r 
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jection  that  the  children  df  C.  ought  to  have  been  joined,  or  the  goods 
described  as  the  property  of  the  surviving  partner  and  the  ordinary,  no 
administration  having  been  taken  out.  R.  v.  Gabby,  R.  &  R.  178.  And 
where  a  father  and  son  took  a  farm  on  their  joint  account,  and  kept  a 
stock  of  sheep,  their  joint  property,  and,  upon  the  deaih  of  the  son,  the 
father  carried  on  the  business  for  the  joint  benefit  of  himself  and  his  son's 
children,  who  were  infants,  it  was^  holden,  upon  an  indictment 
[  *34  ]  for  stealing  *sheep  bred  from  the  joint  stock,  some  before  and 
some  after  the  death  of  the  son,  that  the  property  was  well  laid 
in  the  father  and  his  son's  children.  R  v.  Scotl,  R.  &  R.  13  ;  2  East, 
P.  C.  655.  In  an  indictment  for  stealing  a  Bible,  a  hyilln-book,  &c., 
from  a  methodist  chapel,  the  goods  were  laid  as  the  property  of  John 
Bennef  and  others,  and  it  appeared  that  Bennet  was  one  of  the  Society 
and  a  trustee  of  the  chapel  :  Parke,  J.,  held  that  the  property  was  laid 
correctly.     R.  v.  Bouhon,  5  C.  &  P.  537. 

In  indictments  or  informations  by  or  on  behalf  of  joint-stock  banking 
co-partnerships,  for  stealing  or  embezzling  money,  goods,  effects,  bills, 
notes,  securities,  or  other  property  belonging  to  them,  or  for  any  fraud, 
forgery,  crime,  or  offence  committed  against  or  with  intent  to  injure  or 
defraud  such  co-partnerships,  the  money,  &c.,  may  be  stated  to  be  the 
property  of,  and  the  intent  may  be  laid  to  defraud,  any  one  of  the  public 
officers  of  such  co-partnerships  ;  and  the  name  of  any  one  of  their  public 
officers  may  be  used  in  all  indictments  or  informations  where  it  otherwise 
would  be  necessary  to  name  the  persons  forming  the  company.  7  6.  4, 
c.  46,  s.  9.  It  has  been  doubted  whether,  upon  an  indictment  by  a  joint- 
stock  bank  for  forgery,  the  intent  must  not  be  laid  to  defraud  a  public 
officer  of  such  co-partnership  ;  R.  v.  Burgess,  7  C.  &  P.  490 ;  but  the 
better  opinion  seems  to  be  that  this  statute  is  cumulative  merely  ;  R.  v. 
James,  7  C.  &  P.  553  ;  and  that  the  prosecutor  may  at  his  option  des- 
cribe the  property,  or  lay  the  intent,  according  to  this  statute,  or  the  stat. 
7  G.  4,  c.  64,  s.  14,  (an/c,  p,  33.),  or  the  stat.  1 1  G.  4  &  1  W.  4., 
c.  66,  s.  28,  by  which  it  is  sufficient  in  any  indictment  for  forgery  to 
name  one  person  only,  where  the  intent  is  to  defraud  a  compapy,  society, 
or  number  of  persons,  and  to  allege  the  offence  to  have  been  committed 
with  intent  to  defraud  the  person  so  named,  and  another  or  others,  as  the 
case  may  be.  And  under  the  stat.  1  &  2  Vict.  c.  85,  which  was  con- 
tinued by  3  &  4  Vict.  c.  Ill,  and  subsequent  acts,  a  shareholder  in  a 
joint-stock  oanking  company  may  be  indicted  for  stealing  or  embezzling 
the  goods  or  money  of  the  company,  it  being  laid  as  the  property  of  a 
public  officer  of  the  company,  duly  appointed,  and  registered  under  the 
acts.     See  Reg.  v.  Atkinson,  2  Mood.  CO.  278  ;  C.  &  Mar.  525. 

In  indictments  or  informations  for  any  felony  or  misdemeanor  committed 
ill)  upon,  or  ^itb  respect  to  any  bridge^  court,  gaol,  house  of  correction. 
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infirmaiy,  asylum,  or  other  building,  erected  or  maintained  in  whole  or  in 
part  at  the  expense  of  any  county,  riding,  or  division,  or  on  or  with  res- 
pect to  any  goods  or  chattels  whatsoever,  provided  for  or  at  the  expense 
of  any  county,  &c.,  to  be  used  for  making,  ahering,  or  repairing  any 
bridge  or  any  highway  at  the  ends  thereof,  or  any.  court,  &c.,  or  to  te 
used  in  or  with  any  such  court  or  other  building,  tfie  property,  whether 
real  or  personal,  may  be  described  as  belonging  to  the  inhabitants  of  such 
county,  &c.,  without  specifying  their  names.     7  G.  4,  c.  64,  s.  15. 

In  indictments  or  informations  for  any  felony  or  misdemeauor  commit- 
ted in,  upon,  or  with  respect  .to  any  workhouse  or  poor-house,  or  on  or 
with  respect  to  any  goods  or  chattels  whatsoever,  provided  for  the  use  of 
the  poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
lets, place  or  places,  or  to  be  used  in  any  work-house  or  poor-house  in  cmt 
belonging  to  the  same,  or  by  the  master  or  mistress  of  such  work-house 
or  poor-house,  or  by  any  workmen  or  servants  employed  therein,  the 
property  may  be  described  as  belonging  to  the  overseer  of  the  poor  for 
the  time  being  of  such  parish,  &c.,  without  specifying  their 
names.  7  G.  4,  c.  64;  s.  16:  see  55  G.  3,  c.  137,  *s.  1  :  [  *35  ] 
R.  V.  Went,  R.  &  R.  359.  And  by  5  &  6  W.  4,  c.  69,  s.  7, 
tbe  guardi^ns  of  the  poo]*  of  every  union  formed  by  virtue  of  the  4  &  5 
W.  4,  c.  76,  and  of  every  parish  placed  under  the  control  of  a  board  of 
guardians  by  virtue  of  that  act,  are  made  a  corporation,  by  the  name  of 

the  "  Guardians  of  the  Poor  of  the Union,  (or  of  the  Parish  of 

),  in  tbe  County  of ;"  and,  as  such  corporation,  are  em- 
powered to^ccept,  take,  and  hold,  for  the  benefit  of  the  um'on  or  parish, 
any  building,  lands,  or  hereditaments,  goods,  effects,  or  other  property  ; 
and  by  that  name  to  bring  actions,  to  prefer  indictments,  &c.  ;  and  jn 
every  such  action  or  indictment  relating  to  any  such  property,  it  shall  be 
sufficient  to  lay  or  state  the  property  to  be  that  of  tbe  guardians  of  ibe 
union,  or  of  'the  parish  of ^. 

If  any  felony  or  misdemeanor  be  committed  on  or  with,  respect  to  any 
materials,  tools,  or  implements  provided  for  making,  altering,  or  repairing 
any  highway,  within  any  parish,  &c.,  otherwise  than  by  the  trustees  or 
commissioners  of  any  turnpike  road,  the  property  may  be  described  a» 
belonging  to  the  surveyor  or  surveyors  of  the  highway  or  highways  for  the 
time  being,  without  specifying  their  names.  7  G.  4,  c.  64,  s.  16.  So, 
if  any  felony  or  misdemeanor  be  committed  on  or  with  respect  to^any 
house,  building,  gate,  machine,  lamp,  board,  stone,  post,  fence,  or  other 
thing,  erected  or  provided  in  pursuance  of  any  act  of  Parliament  for  mak- 
ing any  turnpike  road,  or  any  of  the  conveniences  or  appurtenances  thero- 
imto  respectively  belonging,  or  any  materials,  tools,  or  implements  pro- 
vided for  making,  altering,  or  repairing  any  such  road,  the  property  may 
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be  described  as  belonging  to  tbe  trastees  or  commissioners  of  the  road, 
without  specifying  their  names.     7  G.  4,  c.  64,  s.  17. 

In  indictments  or  informations  for  any  felony  or  misdemeanor  commit- 
ted on  or  with  respect  to  any  sewer,  or  other  matter  within  or  under  the 
Tiew,  cognisance,  or  management  of  any  commissioners  of  sewers,  it  will 
be  sufficient  to  state 'any  such  property  to  belong  to  the  commissioners  of 
sewers,  within  or  under  whose  view,  cognisance,  or  management,  any 
such  things  may  be ;  and  the  names  of  the  commissioners  need  not  be 
specified.     7  6.  4,  c.  64,  s.  18. 

Monies  or  valuable  securities  embeszled  by  persons  in  tbe  public  ser- 
vice may  be  described  as  the  property  of  the  Queen.  3  W.  4,  c.  4,  s.  4. 

Goods  stolen  in  tbe  house  of  a  person  who  had  been  convicted  of  felo- 
ny, and  is  undergoing  his  sentence,  may  be  described  as  tbe  property  of 
the  Queen,  although  there  has  been  no  office  found  :  but  the  bouse  can- 
not be  so  described  without  office  found.  Reg.  9.  Whitehead,  9  C.  & 
P.  429 ;  2  Mood.  C.  C.  181. 

The  monies,  goods,  chattels,  securities  for  money,  and  all  other  effiscts 
whatever,  belonging  to  any  friendly  society,  may  be  described  to  be  the 
property  of  the  person  appointed  to  tbe  office  of  treasurer  or  trustee  of 
4he  society  for  the  time  being,  in  his  proper  name,  without  further  descrip- 
tion. 10  G.  4,  c.  56,  s.  21  ;  3  Hawk.  c.  25,  ss.  71,  72  :  see  4  &  5 
W.  4,  c.  40.  A  box  belonging  to  a  benefit  society  was  stolen  from  m 
room  in  a  public-house  ;  two  of  the  stewards  had  keys  of  this  box,  and 
by  the  rules  of  the  society  the  landlord  ought  to  have  bad  a  key,  but  in 
fact  had  not ;  and  it  was  holden  that  tbe  prisoner  might  be  cAnvicted  on  a 
count  laying  the  property  in  tbe  landlord  alone.  R.  v.  Wymer,  4  C.  & 
P.  391.  If  the  property  be  stolen  by  a  trustee,  it  may  be  laid  in  the 
treasurer,  and  vice  tersa.     Reg.  v.  Cain,  C.  &  Mar.  309  ;  2  Mood.  C* 

C.  204. 
[  *36  ]  *In  indictments  for  stealing,  pawning,  selling,  buying,  ex- 
changing, receiving,  embezzling,  secreting,  or  not  accounting 
for  elothes,  linen,  or  other  goods  belonging  to  the  hospital  at  Chelsea,  or 
the  commissioners  thereof,  the  property  may  be  laid  to  be  in  tbe  ^'  Lords 
and  others,  Commissioners  of  the  royal  hospital  for  soldiers  at  Chelsea, 
in  the  county  of  Middlesex  ;"  and  in  all  prosecutions  upon  tbe  stat.  7  G. 
4y  c.  16,  it  will  be  sufficient  to  charge  the  act  as  done  with  intent  to  de- 
fraitfl  ^^  the  Lords  and  others.  Commissioners  of  the  royal  hospital  for 
soldiers  at  Chelsea,  in  the  county  of  Middlesex,"    7  G.  4,  c.  16,  ^.  31. 

In  indictments  for  stealing  post-letters,  &c.,  &c.,  the  property  may  be 
laid  in  tbe  Postmaster-General.     7  W.  4  &  1  Vict.  c.  36,  s.  40. 

Property  vested  in  a  body  of  persons  must  not  be  laid  as  the  property 
of  that  body,  unless  it  be  incorporated,  but  must  be  described  as  the  pro- 
perty of  the  individuals  who  constitute  that  body,  or  some  of  them,  as  in 
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the  case  of  partners,  trustees,  or  joint-stock  companies.  R.  r.  Sher- 
rington, 1  Leach,  513:  R.  ».  Beacall,  1  Mood.  C.  C.  15.  But  when 
goods  of  a  corporation  are  stolen,  they  must  be  laid  to  be  the  properly  of 
the  corporation,  in  their  corporate  name,  and  not  in  the  names  of  the  indi- 
viduals who  comprise  it ;  R.  v,  Patrick,  3  East,  P.  C.  1059  ;  1  Leach, 
253;  and  there  is  a  difference  in  this  respect  between  an  ancient  corpora- 
tion and  a  corporation  newly  created ;  an  ancient  corporation  may  by  use 
have  a  special  name,  differing  in  substance  from  that  by  which  they  were 
originally  incorporated,  and  they  may  plead  and  be  impleaded  by  that 
name  ;  but  a  corporation  created  within  memory  must  plead  and  be  im^ 
pleaded  by  the  name  by  which  they  were  incorporated.  Hob.  211  ;  Noy, 
64  ;  2  Brownl.  292  ;  Latch,  229  ;  11  Co.  94  ;  Dy.  279  ;  3  Mod.  6; 
Cro.  El.  351  ;  Bac.  Abr.  Corp.  (C.  3)  :  and  see  10  Co.  87  ;  1  Leach, 
513. 

If  the  name  of  the  party  injured  be  unknown  to  the  prosecutor,  as  in 
the  case  of  the  murder  of  a  stranger,  or  larceny  from  the  person  of  a 
stranger  who  does  not  come  forward  to  prosecute,  or  the  like,  he  may  be 
described  in  the  indictment  as  a  person  unknown  ;  2  Hale,  131  ;  thus, 
for  instance,  a  man  may  be  indicted  for  the  murder  of,  or  for  stealing  the 
goods  of,  *'  a  certain  person  to  the  jurors  aforesaid  unknoton.^^ 

If  at  the  trial  it  appear  in  evidence  that  the  party  injured  is  misnamed, 
or  that  the  owner  of  the  goods  or  house,  &c.,  is  another  and   different 
person  from  him  named  as  such  in  the  indictment,  the  variance  is  fatal, 
and  the  defendant  must  be  acquitted.     2  East,  P.  C.  651,  781.     But  if 
the  name  proved  be  idem  sonans  with  that  stated  in  the  indictment,  and 
different  in  spelling  only,  the  variance  will  be  immaterial.     Thus,  Segrave 
for  Seagrave,  Williams  9.  Ogle,  2  Str.  889 ;  Benedetto  for  Beniditto, 
Abitbol  V,  Beniditto,  2  Taunt.  401  ;  Wbyneard  for  Winyard,  pronounc- 
ed Winnyard,  R.  v.  Foster,  R.  &  R.  412,  is  no  variance.     But  it  has 
been  decided  that  M'Cann  and  M^Carn,  R.  v,  Tannett,  R.  &  R.  351  ; 
Shakespear  and  Shakepear,  R.  v.  Shakespear,  2  East,  83  ;.Tabart  and 
Tarbart,   Bingham  v.    Dickie,  5  Taunt.    114;  Sbuiliff  and   Shirtliff,  1 
Chit.  C.  L.  216  ;  3  Chit.  Burn,  341,  are  not  the  same  in  sound.     If  he 
be  described  as  a  certain  person  to  the  jurors  unknown,  and  it  appear  in 
evidence  that  his  name  is  known,  the  defendant  will  be  acquitted.     See 
R.  V.  Walker,  3  Camp.  264  :  R.  v.  Robinson,  1  Holt,  595.     In  an  in- 
dictment for  receiving  stolen  goods,  if  the  principal  felon  be  unknown,  he 
may  be  described  as  a  certain  person  to  the  jurors  aforesaid  unknown  ;  R. 
9.  Thomas,  2  East,  P.  C.  781  ;  if,  however,  it  appear  in  evi- 
dence that  the  principal  *felon  is  known,  the  receiver  will  be  [  |p7  ] 
acquitted ;  R.  «.  Walker,  3  Camp.  264  ;  but  he  will  not  be  entitled  to 
his  acquittal  merely  because  the  same  grand  jury  have  found  a  bill  imput- 
ing the  principal  offence  to  J.  S.     R.  v.  Bush,  R.  &  R.  373. 
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If  the  party  Injured  be  designated  bj  a  name  of  office  or  other  descrip* 
tive  appellation  instead  of  his  real  name,  it  cannot  be  objected  to  by  writ 
of  error  or  motion  in  arrest  of  judgment;  for  no  judgment  upon  any  in- 
dictment or  information  for  any  felony  or  misdemeanor,  whether  after  ver- 
dict or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed 
or  reversed,  for  that  any  person  or  persons  mentioned  in  the  indictment  or 
information  is  or  are  designated  by  a  name  of  office,  or  other  descriptive 
appellation,  instead  of  his  or  their  proper  names.     7  6.  4,  c.  64,  s.  20. 

Where  it  is  essential  to  constitute  the  offence  that  the  party  injured 
should  have  been  of  a  certain  age  (as  in  an  indictment  upon  the  9  6.  4, 
c.  31,  s.  17,  for  carnally  knowing  a  girl  above  ten  and  under  twelve 
years  of  age),  the  party  must  be  stated  in  tvery  count  of  the  indictment 
to  be  of  that  age;  and  it  will  not  be  sufficient  to  state  the  age  in  the  first 
count  only,  and  in  a  subsequent  count  merely  to  describe  the  party  as  the 
"  said  A.  B."    Reg.  v.  Martin,  ?  C.  &  P.  216. 

« 

It  must  be  certain  as  to  time  and  plaee.] — Time  and  place  must  be  ad- 
ded to  every  material  fact  in  an  indictment;  Staund.  95  a.,  R.  v.  Hol- 
land, 5  T.  R.  607:  R.  v.  Aylett,  1  T.  R.  69:  R.v.  Haynes,  4M.  & 
Selw.  24;  that  is,  every  material  fact  stated  in  an  indictment  must  be  al- 
leged to  have  been  done  on  a  particular  day,  and  at  a  particular  place. 
As  to  what  are  material  facts  it  is  necessary  to  observe  that  every  offence 
consists  of  the  commission  or  omission  of  certain  acts  under  certain  cir- 
cumstances; and  each  of  these,  being  a  necessary  ingredient  in  the  offence, 
is  material,  and  must  be  stated  in  the  indictment.  An  offence  of  omission, 
or  a  mere  nonfeasance,  cannot,  indeed,  strictly  be  said  to  have  been  com- 
mitted at  any  time  or  place;  and  therefore,  in  an  indictment  for  such  an 
offence,  the  allegation  of  lime  and  place  is,  in  general,  unnecessary;  Com. 
Dig.  Indictment,  (G.  2);  2  Hawk.  c.  25,  s.  79;  yet  if  it  bei.an  indicta- 
ble ofience  to  omit  doing  an  act  at  a  particular  time  or  at  a  particular 
place,  an  indictment  for  it  shall  undoubtedly  shew  that  it  was  not  done  at 
that  time  or  at  that  place.  But  in  an  indictment  for  offences  of  commis- 
sion, every  act  which  is  a  necessary  ingredient  in  the  offence  must  be  laid 
with  time  and  place,  as  above  mentioned.  Thus,  if  in  an  indictment  for 
murder,  it  be  stated  that  J.  S.,  at  such  a  time  and  place,  having  a  sword 
in  his  right  hand,  did  strike  J.  N.,  &c.,  it  is  insufficient;  for  the  time  and 
place  laid  relate  to  the  having  the  sword,  and  consequently  it  is  not  said 
when  or  where  the  stroke  was  given.  2  Hale,  178;  R.  v.  Cotton,  Cro. 
El.  738.  So  that  J.  S.,  at  such  a  time  and  place,  made  an  assault  upon  J. 
N.,  ff  etiffi  cum  gladio  felonice  percussit^  was  holden  bad,  because  it  was 
not  said,  ad  tunc  el  ibidem  percu$sit.  Dy.  68,.  69.  Yet  an  indictment 
for  a  battery,  where  time  and  place  were  laid  to  the  assault,  *but  not  to  the 
battery,  has  been  holden  good;  2  Hale,  178;  and  this  distinction  seems 
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to  have  been  eslaUbbed,  that  in  felonies,  in  fworem  viticRj  the  greatest 
strictness  above  mentioned  (namely,  that  time  and  place  be  laid  to  every 
material  fact)  is  required;  but  in  indictments  for  misdemeanors,   if  time 
and  place  be  added  to  the  first  act,  it  shall  bf  construed  equally  torefer  to 
all    tbe  ensuing  acts.      R.  v.  Bank,  Cro.  Jac.  41. 
However,  in  practice,  time  and  place  are  added  to  every  *jnate-  [  *3S  ] 
rial  fact,  as  well  in  indictments  for  misdemeanors  as   in  indict- 
ments, for  felony.     What  we  have  now  said  relates  Jo  acts  which  are  ne- 
cessary ingredients  in  the  offence;  for  mere  circumstances  accompanying 
these  acts  need  not  be  laid  with  time  and  place,  March,  pi.  127;  R  v. 
Johnson,  2  Rol.  Rep.  226,  unless  rendered  essential  by  tbe  particular  na- 
ture of  the  offence.     Thus,  in  an  indictment  for  bigamy,  in  averring  that 
the  first  wife  was  alive  at  the  time  of  the  second  marriage,  it  is  not  neces- 
sary to  allege  a  place  where;  Stark.  Cr.  pi.  62;  although,  from  the  na- 
ture of  the  offence,  the  time  must  necessarily  be  stated. 

Tbe  time  laid  should  be  the  day  of  the  month  and  year  upon  which  the 
act  is  supposed  to  have  been  committed.  A  day  certain  must  be  stated; 
2  Hawk.  c.  25,  s.  77;  and  this  at  present  is  always  the  day  of  tbe  months 
ahhough  naming  it  as  a  feast  day,  or  ^^  the  Octave  of  the  Holy  Trinity, '^ 
or  the  like,  seems  to  be  sufficient;  Com.  Dig.  Indictment,  (G.  2).  Tbe 
year  must  ako  be  stated,  otherwise  the  indictment  will  be  insufficient;  2 
Hale,  177;  1  Chit.  C  L.  217;  and  the  year  of  the  Queen's  reign  is  us- 
ually inserted;  but  the  year  of  our  Lord  is  unobjectionable.  It  is  said, 
that  alleging  the  act  to  have  been  committed  on  such  a  day  last  past  would 
be  sufficient,  because  it  would  be  rendered  certain  by  the  caption  of  the 
indictment;  Com»  Dig.  Indictment,  (G.  2.);  Lamb.  491;  but  this  per- 
haps is  doubtful,  if  the  objection  were  made  at  the  time  of  the  trial.  Id 
no  case  is  it  necessary  to  state  the  hour  at  which  the  act  was  done,  unless 
rendered  essential  by  the  statute  upon  which  the  indictment  is  framed.  2 
Hawk.  c.  25,  s.  76:  andseeCoombev.  Pitt,  3  Bur.  1434:  R.  v.  Clarke, 
1  Bulst.  204;  March,  pi.  127;  2  Inst.  318.  In  burglary,  indeed,  it  is 
usual  to  state  it;  but  alleging  the  offence  to  have  been  committed  ^'  in  the 
nigkty^^  without  mentioning  the  hour,  seems  to  be  sufficient;  but  see  I 
Hale,  549;  R.  o.  Waddington.  2  East,  P.  C.  513;  2  Hawk.  c.  25,  ss. 
76,  77.  In  an  indictment  upon  stat.  9  G.  4,  c.  69,  for  unlawfully  enter- 
ing or  being  in  a  close  by  night  for  the. purpose  of  taking  game,  armed, 
it  is  not  necessary  to  state  the  hour  of  the  night.  R.  v.  Davis,  10  B. 
&  C.  89.  « 

The  place. (or  special  venue;  as  it  is  technically  termed)  must  be  such 
as  in  strictness  the  jury  who  are  to  try  the  cause  should  come  fifom-  At 
common  hw,  the  jury,  in  strictness,  should  have  come  from  the  town, 
hamlet,  or  parish,  or  Irom  the  manor,  castle,  or  forest,  or  other  known 
place  out  of  a  town,  where  the  offence  was  committed;  and  for  this  rear 
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son,  besides  tbe  county,  or  the  city,  borough,  or  other  part  of  the  county 
to  which  the  jurisdiction  of  the  court  is  limited;  it  was  fonnerly  necessa- 
ry to  allege  that  every  material  act  mentioned  in  the  indictment  was  com- 
mitted in  such  a  place;  and  \Yhere  a  city  or  town  contained  two  or  more 
parishes,  or  a  parish  two  or  more  towns,  the  parish  or  town  in  which  the 
offence  was  committed  must  have  been  stated.  See  2  Hawk.  c.  23,  s. 
92;  R.  V,  Mackally,  9  Co.  66  6.;  Sid.  336.  For  the  same  reason,  it 
was  usual,  in  London,  to  name  both  the  ward  as  well  as  the  parish,  ^tbus: 
"  m  iht  parish  of  St.  Mary-le-bow  in  the  ward  of  Cheap;'^^  but  this  was 
not  requisite,  nor  was  it  necessary  in  other  cases  to  mention  the  hundred 
in  which  the  parish  was  situate.  This  rule  was  not  altered  by  the  re- 
pealed statutes,  4  &  5  Anne,  c.  16,  and  24  Geo.  3.  c.  IS,  which  extend- 
ec(  to  civil  cases  only ;  but  now  the  jury  in  criminal  cases  are  returned  from 
the  body  of  the  county,  and  not  as  formerly  from  any  particular  visne;  6 

G.  4,  c  30,  s.  13;  and  therefore  it  is  now  sufficient  to  state 
[  *39  ]  only  the  county,  or  the   city,  borough,  or  other  part  of  *the 

county  to  which  the  jurisdiction  of  the  court  is  limited,  in  all  ca- 
ses which  are  not  of  a  local  nature.  See  R.  v.  Lawrence,  3  Cowp.  78: 
R.  V,  Leadbeater,  3  Burn.  J.,  byChitty,  332:  R.  ».  Dowling,  Ry.  & 
M-  N.  P.  433;  2  Camp.  77.  The  county,  &c.,  so  stated,  must  be  the 
same  as  that  stated  as  venue  in  the  margin  of  the  indictment.  See  2 
Hale,  ISO.  Indictments  for  offences  within  the  admiral's  jurisdiction, 
(ante,  p.  22,  pi.  1*^),  must  allege  each  act  to  have  been  done  '^  on  the 
high  seas;^^  and  it  is  usual  to  add  ^^  \e\thin  the  jurisdiction  of  the  Mmi^ 
rally  of  England ;^^  2  Stark.  Cr.  pi.  456;  sometimes  the  place  or  land 
near  which  the  offence  was  committed  is  also  stated;  but  this  is  not  oe* 
cessary. 

Time  and  place  are  usually  alleged  thus:  That  J.  S.  of  &c.,  '<  on  the 
third  day  oj  Jl/ay,  in  the  first  year  of  the  reign  of  our  sovereign  Lady 
Victoria  J  in  the  parish  of  B.,  in  the  county  of  C,"  or  '*  in  the  county 
aforesaidy^^  see  R.  r.  Burridge,  3  P.  Wms.  439,  referring  to  the  county 
in  the  margin;  but  it  is  sufficient  to  allege  the  offence  to  have  been  com- 
mitted ''  in  the  County  of  C,"  or  "  in  the  county  aforesaid^'*'*  without 
naming  the  parish,  in  all  cases  which  are  not  of  a  local  nature.  And  in 
cases  which  are  of  a  local  nature,  it  is  sufficient  to  allege  the  offence  to 
have  been  committed  at  a  place  (naming  it)  in  the  county  aforesaid,  with- 
out stating  the  place  to  be  a  parish,  village,  chapelry,  or  the  like.  Reg. 
V,  Brookes,  #.  &  Mar.  544.  And  if  all  the  acts  constituting  the  offence 
be  supposed  to  have  been  done  at  the  same  time,  it  is  sufficient,  to  all  but 
tbe  first,  to  allege  time  and  place  by  the  words  '^  then  and  /A ere,"  refer- 
ring to  the  time  and  place  mentioned  to  the  first  act,  without  saying,  ^^  on 
the  day  and  year  aforesaid ^  at  the  parish  aforesaid  in  the  county  aforesaid^^^ 
or  repeating  the  day  and  year,  parish  and   county,  to  every  act.     The 
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time  and   place,  however,  must  be   laid   with  certainty;  and   therefore, 
where  the  indictment  described  the  defendant  as  late  of  W.,  and  laid  the 
offence  to  have  been  committed  '^  in  the  parish  aforesaid,"  there  being  nd 
parish  before  mentioned,  W.  not  having  been  described  as  such,  the  court 
arrested  the  judgment,   because  no  place  was  named    with  certainty   from 
which  a  visne  might  come.      R.  v.   Matthews,  5  T.  R.   162;  2  Leach, 
624.     But  where  the  indictment,  after   describihg  the  defendant  as  ^'  late 
of  the  parish  of  A.,  in  the  county  of  6.,"  charged   the   offence  to  have 
been  committed  ^*-  at  the  parish  aforesaid,"  without  any  statement  of  the 
county,  the  court  were  disposed  to  think  this  good,   but   held   that   at  all 
eventsJt  was  aided,  after  verdict.  By  the  7  G.  4,  c.  64,  s.  20,  (post,  p; 
40).  Reg.  t.  Albert,  5  Q.   B.  37;  1   Da  v.   &  M.  89.     Where  the  in- 
dictment described  the  place  as  being  ^^  in  the  county  aforesaid,"  where 
there  were  two  different  counties  before  mentioned,   it   was   holden   bad, 
although  one  of  the  counties  was    mentioned    in  the  defendant's  additioci 
merely.     R.  v.  Rolls,  1  Rol.  Re)).  223.      In   a   recent  case,  where  it 
was  alleged  in  art  indictment  that  a  dwelling-house    was    ^^  situate  at   the 
parish  aforesaid,"  two  parishes  having   been  stated,  it  was  holden  that  the 
parish  last  mentioned  must  be   intended.     R.  v:  Richards,  1  M.  &  Rob. 
177.    Where  an  indictment  for  stealing  in  a  dwelling-'house  stated  that  the 
defendant  at  C,  in  the  county  of  D.,  one   coat,   &c.,   in   the   dwelling- 
bouse  of  A.  B.,  then  and  there  being,  did  steal,  without  saying,    ^' thert 
n^iio/e,"  it  was  holden   sufficient.      R.  v.    Napper,    1  Mood  C.  C.  44. 
Where  an  indictment  charged  that  the  defendant,  at  the  township  of  W., 
on  the  highway  there,  leading  from  the  village  of  W.  towards  C,  to  ano- 
ther highway  leading  from  the  village  of  W.  towards  L.,  by  a   wall  there 
extending  into  the  said  highway  by  him  erected,  had  encroach* 
ed,  &c.,  it  was  held,  that  the   ^indictment  was   not   uncertain,    [  *40  1 
and  that  ''  there"  and  ^'  said"  could  be  referred  only  to  the  high- 
way first  mentioned.     R.  v,  Wright,  i  Ad.  &  Ell.  434.     And  v^here,  il 
parish  being  situate  partly  in  two  counties,   an   indictment  for  larceny  al- 
leged the  offence  to  have  been  committed  in  the  parish  of  A.  in  the  coun- 
ty of  B.,  not  saying   in    that    pajrt  of  the    parish  of  A.    which  lies  in  the 
county  of  B.,  it  was   holden   sufficient:  R.  v.  Perkins,  4  C  &  P.  363s 
but  this  would  not  be  sufficierit  for  burglary,  or  any  other  offence  of  a  lo* 
cal  nature.       Reg.  v.    Brookes,  C.  &   Mar.  543.     If  an  indictment  lay 
the  offence  to  have  been  done  on  the  day  and  year  aforesaid,  and  there  be 
no  day  and  year,  or  two  different  days,  &c.,  before  stated,  it  will  be  bad; 
So,  if  it  lay  to   have  been  done  on  a  day  certain,  "  and  on  divers  other 
days  and  times,"  it  will  be   bad   for  uncertainty;  2  Hawk.  c.  26,  s.  28; 
and  see  English  v.  Purser,  6  East,  395;  unless  it  be  for  an  offence  which 
may  have  continuance,  such  as  false   imprisonment,  see  Burgess  v.  Free* 
love,  3  B.  &  P.  425,  nuisance,  or  the  like;  at   least,  such  i5  the  rule  in 
.     '  7 
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declarations,  and,  a  fortiori^  it  should  seem,  in  indictments.     See  R.  v. 
Dixon,  lO^Iod.  335:  R.  v.  Roberts,  4  Mod.  101. 

If  no  time  or  place  be  stated,  or  if  the   time  or  place  stated  be  uncer- 
tain or  repugnant,  the  defendant   may   demur;  or  if  no   time   be  stated, 
where  time  is  of  the  essence  of  the  offence;  or  no  place,  where  the  court 
does  not  appear,  by  the  indictment  or  information,  to  have  jurisdiction 
over  tlie  offence,  the  defendant  may  demur,  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error;  for  the   defect   is   not  cured  by  verdict:,  but  no 
judgment  upon  any  indictment  or  information  for  any  felony   or  misde- 
meanor, whether  after  verdict  or  outlawry,  or  by  confession,  default,  or 
otherwise,  shall  be  stayed  or  reversed  for  omitting   to  state  the  iijne  at 
which   the  offence  was  committed,  in  any  case  where  time  is  not  of  the 
essence  of  the  offence;  nor  for  stating  the  offence  to  have  been  commit- 
ted on  a  day  subsequent  to  the  finding  of  the  indictment,  or  on  an   impos- 
sible day,  or  on  a  day  which  never  happened;   nor   for  want  of  a   proper 
and  perfect  venue,  where  the  court  shall  appear,  by  the  indictment  or  infor- 
mation, to  have  had  jurisdiction  over  the  offence.     7  G.  4,  c.  64,  s.  20. 
This  statute  applies  only  where,  by   the  indictment,  the  court  appears  to 
have  jurisdiction    over   the   offence;  and,  therefore,  where  an  indictment 
commencing,  ^'  London,  to  wit,"  described  the  prisoner  as  late  of  Lon- 
don, and  charged  (he  defendant  to  have  committed  the  offence  in  the  par- 
ish of  St.  Mary-le-Bow,  without  stating  that  parish  to  be   in  London,  it 
was  held  that  this  was  not  aided  by  the  stat.  7  G.  4,  c.  64,  s.  20.    R.  r. 
Minter  Hart,  7  C.  &  P.  123.     Where  there  is  no  such  place  within  the 
county  as  that  in  which  the  offence  is  laid,  it  has  been  said  that  the  indict- 
ment is  void;  3  Carapb.  77:^  1  Phil.  £v.  206;  but  in   a  late  case,  where 
the  offence  was  laid  in  the  parish  of  St.  Thomas,  Pensford,  in  the  county 
of  Somerset,  and  (here  was  no  proof  that  there  was  any  such  parish,  it 
was  held  that  this  was  not  a  valid  objection,    for   it   was  not  necessary  to 
prove  affirmatively  the  parish  as  laid.     R.  v.  Dowling,  R.    &  M.  N.  P. 
433.     And  in  a  still  more  recent  case,  where  an  offence,  not  of  a  loca] 
nature,  was  described  as  having  been  committed  in  a  parish  which  did  not 
exist,  the  judges  held  that  the  defect  could  only  be  taken  advantage  of  by 
plea  in  abatement,  R.  r.  Woodward,  1  Mood.   C.  C.    323:  R.  v.  Bul- 
lock, Id.  324. 

But  although   time   and    place    must  thus  be  laid  with  certainty,   it 
never  was  necessary  that  it  should    be  laid   according  to   the    truth;  for 

if  the  time  stated  were  previous  to  the  finding  of  the  indictment, 
[  ^41  ]  and  ♦the  place  within  the  county  or  other  extent  of  the  court^s 

jurisdiction,  a  variance  between  the  indictment  and  evidence 
in  the  time  when  the  offence  was  committed,  Kelynge,  16;  2  Inst.  SIS; 
3  Inst.  230;  R.t?.  Aylett,  1  T.  R.  70,  71,  or  in  the  place  where  commit- 
ted,  provided  the  place  proved  were  within  the  jurisdiction  of  the  court,  S 
Hawk.  c.  25,  s.  84,  tvas  not  material;  and  for  this  reason,  in  practice,  all 
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the  Tacts  in  an  indictment  usually  were,  and  still  may  be,  stated  to  have  oc- 
curred at  tbe  same  time  and  place,  time  and  special  venue  being  laid  as  to 
the  first  fact  and  afterwards  referred  toby  the  words  ^<  then  and  thtre^^^  as 
to  tbe  others.  There  are  some  exceptions,  however,  to  this  rule.  1.  Tbe 
dates  of  bills  of  exchange,  and  other  written  instruments,  must  be  truly  stated 
when  necessarily  set  out.  2.  Deeds  must  be  pleaded  either  according  to 
the  date  they  bear,  or  to  the  day  on  which  they  were  delivered.  3.  If 
any  time  stated  in  tbe  indictment  is  to  be  proved  by  matter  of  record,  it 
must  be  truly  stated.  4.  If  the  precise  date  of  a  fact  be  a  necessary  in- 
gredient in  the  ofience,  it  must  be  truly  stated.  See  R.  v.  Trehearne,  i 
Mood.  C.  C.  298.  5.  If  the  statute  upon  which  the  indictment  is  framed 
give  tbe  penalty  to  tbe  poor  of  tbe  parish  in  which  the  offence  was  com 
mitted,  the  parish  must  be  truly  stated.  6.  Where  a  place  named  is  part 
of  the  description  of  a  written  instrument,  or  is  to  be  proved  by  matter 
of  record,  it  must  be  truly  stated.  7.  If  the  place  where  the  fact  oc- 
curred be  a  necessary  ingredient  in  the  ofience,  it  must  be  truly  stated: 
and  the  slightest  variance  in  these  several  respects,  between  the  indictment 
and  evidence,  will,  in  felonies,  be  /atal,  and  the  defendant  must  be  ac- 
quitted; but  in  some  of  tbe  above  cases  the  variance  may,  iff  misdemean- 
ors, be  amended,  9  6.  4,  c.  15.  (See  post,  Evidence).  And  lastly, 
where  a  time  is  limited  for  preferring  an  indictment,  the  time  laid  should 
appear  to  be  within  the  time  so  limited.  See  R.  v.  Brown,  M.  Si  M. 
163.  Also,  in  an  indictment  for  murder,  the  death  should  be  laid  on  a 
day  within  a  year  and  a  day  from  the  time  at  which  the  stroke  is  alleged  to 
have  been  given. 

What  is  above  mentioned  as  to  place  relates  merely  to  special  venue, 
and  must  be  carefully  distinguished  from  the  place  when  stated  as  matter 
of  local  description;  for  where  a  place  is  stated  as  matter  of  local  de- 
scription, the  slightest  variance  between  the  description  of  it  in  the 
indictment  and  tbe  evidence  will  be  fatal.  Thus,  for  instance,  in  in- 
dictments for  stealing  in  the  dwelling-house,  &c.,  for  burglary,  for  arson, 
for  entering  or  being  in  a  close  by  night  for  the  purpose  of  taking  game, 
armed,  R.  v,  Ridley,  R.  &  R.  515,  or  for  forcible  entry,  or  the  like, 
if  there  be  the  slightest  variance  between  the  indictment  and  evidence  in 
the  name  of  the  parish  or  place  wheie  the  house  is  situate,  or  in  any 
other  description  given  of  it,  it  will  be  fatal. 

It  must  be  certain  as  to  the  facty  circumstances  and  intent j  constittUing 
the  ojence.] — ^Every  ofience  consists  of  certain  acts  done  or  omitted  under 
certain  circumstancee ;  and  in  an  indictment  for  the  ofience,  it  is  not  suffi- 
cient to  charge  tbe  defendant  generally  with  having  committed  it,  as,  that 
he  murdered  J.  S.,  or  stole  the  goods  of  J.,  or  committed  burglary  in 
the  house  of  J.  S.,  or  the  like;  but  all  the  facts  and  circumstances  con- 
stituting the  oflfence  must  be  specificatly  set  forth.  So,  the  ofience  roust 
appear  upon  the  face  of  the  indictment  to  be  a  distinct  substantive  ofi*ence: 
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you  cannot  charge  a  roan  with  being  a  common  tbief,  a  common 
[  *42  ]  champeitor,  *conspirator,  common  malefactor,  or  common  rob* 

ber;  but  if  he  have  cprnmitted  a  larceny,  robbery,  *&c.,  the  in- 
dictment must  set  forth  every  fact  and  circumstance  ^hich  is  a  necessary  in- 
gredient in  the  offence.  Thus,  an  indictment  for  extortion,  charging  that 
the  defendant  took  extorsively  for  every  hor§e  so  much,  and  for  every 
twenty  sheep  so  much,  was  holden  bad,  because  it  charged  the  defendant, 
with  extortion  generally,  and  not  upon  any  particular  occasion.  R.  v. 
Roberts,  4  Mod.  103.  So,  that  t^e  defendant  was  a  calumniator,  and  a 
common  and  turbulent  breaker  of  the  peace,  ^c.  was  holden  bad,  for  the 
^ame  reason.  R.  v.  Taylor,  2  Sir.  849,  1246;  2  Hale,  J 82.  And  the 
i^ame  where  a  constable  was  indicted  for  behaving  badly  and  negligently  in 
the  execution  of  his  office,  without  specifying  any  particular  instance  of 
negligence,  &c.  R.  t,  Witherington,  1  Str.  2.  The  only  exceptions  to 
this  rule,  aire,---!-  That  a  man  may  be  indicted  for  being  a  ^^  common  bar- 
retor,"  without  detailing  the  particulars  of  the  barretry.  2.  That  a 
woman  may  be  indicted  for  being  ^'  a  common  scold, ^'  withput  detailing  the 
particulars  of  her  conduct.  3.  That  a  person  may  be  indicted  for  keeping 
f  common  gambling  house,  or  bawdy-tiouse,  without  stating  those  circum- 
stances, which  it  may  be  necessary  to  give,  in  evidence  to  shew  that  it  is  a 
house  of  that  description.  See  2  Hauk.  c.  25.  ss.  57,  59.  4.  That  in 
an  indictment  for  soliciting  or  inciting  to  the  commission  of  a  crime,  R. 
V,  Higgins,  2  East,  5,  9r  for  aiding  and  assisting  in  the  commission  of  it, 
if,  is  not  necessary  to  state  the  particulars  of  the  incitement  or  solicitation, 
9r  of  the  aid  or  assistance.  But  see  Keg.  v.  Rowel,  3  Q.  B.  180;  2X3. 
&  D.  518.  In  all  other  cases,  every  fact  or  circumstance  which  is  a 
necessary  ingredient  in  the  offence  must  be  set  forth  in  the  indictment. 

And  if  any  fact  or  circumstance  whi^h  is  a  necessary  ingredient  in  the  of- 
fence^ be  omitted  in  th^  indictment,  such  omission  vitiates  the  indictmei)t, 
and  the  defendant  may  avail  himself  of  it  by  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error.  Thus,  an  indictment  for  assaulting  an  officer 
^  tl^e  execution  of  process,  without  shewing  that  he  was  an  officer  of  the 
court  out  of  which  the  process  issued;  R.  r.  Osmer,  5  East,  304;  see 
R.  V.  Everett,  8  B.  &  C.  114;  for  contemptuous  or  disrespectful  words 
to  a  magistrate,  without  shewing  that  the  magistrate  was  in  the  execution 
Kfi  his  duly  at  the  time;  R.  v.  Lease,  Andr.  226;  agaiiist  a  public  offi- 
ner  for  non-performance  of  a  doty,  without  shewing  that  he  was  such  an 
officer  as  was  bound  by  law  to  perform  that  particular  duty;  6  T.  R.  623; 
♦  for  obtaining  money  under  false  pretences,  without  shewing  whosb  money 
k  was;  R.  v.  Norton,  8  C.  4  P.  1^96:  R.  v.  Martin,  8  Ad.  &  Ell.  481; 
quod  exaneravil  tormentum  dans  plagam^  without  saying  percussit;  R.  t»- 
Long,  5  Co.  122  b;  that  he  feloniously  did  lead  away  a  horse,  &c.,  with- 
9ut  saying  ^Make:*'  2  Hale,  184:  in  all  these  and  (he  like  cases,  the  in- 
dictment is  bad,  and  the  defect  may  be  taken  advantage  of  in  the  manner 
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above  mentioned.     Se^  R.  v.  Cheere,  7  D.  &  R.  461 ;  4  B.  &  C.  902; 
1  B.  &  Adol.  861;  8  Ad.  &  Ell.  461. 

Every  fact  and  circumotance  laid  in  an  indictment,  which  is  hot  a  neces- 
sary ingredient  in  the  offence,  may  be  rejected  as  surplusage,  an.d  need 
not  be  proved  at  the  trial;  see  7  G.  4,  c.  64,  s.  20;  R.  v,  Jones,  2  B. 
&  Ad.  611;  also,  if  there  be  any  defect  in  the  manner  of  stating  such 
matter,  the  defect  will  not  vitiate  the  indictment.  R.*  v.  Walker,  4  Co. 
41  a:  R.  v.  Long,  5  Co.  121  b:  R.  r.  Holt,  2  Leach,  593;  and  see  R. 
V.  Howarth,  3  Stark.  29.  Tbe>e  is  a  custom  of  stating,  in  in- 
dictments for  triding  offences,  circumstances  of  gross  *aggrava-  [  *43  ] 
tion,  contrary  to  the  tri^th,  which  are  at  least  useless,  and  should 
be  avoided. 

And  not  only  must  all  tlie  facts  and  circumstances  which  constitute  the 
offence  be  stated,  but  they  must  be  stated  with  such  certainty  and  preci-' 
sion,  that  the  defendant  may  be  enabled  to  judge  whether  they  constitute 
an  indictable  offence  or  not,  in  order  that  he  may  demur  or  plead  to  the 
iDdictinent  accordingly — that  he  may  be  enabled  to  determine  the  species 
of  offence  (hey  constitute,  in  order  that  he  may  prepare  bis  defence  ac* 
cordingly — that  he  may  be  enabled  to  plead  a  conviction  or  acquittal  upon 
this  indictment,  in  bar  of  another  prosecution  for  the  same  offence — and 
that  there  may  be  no  doubt  as  to  the  judgment  which  should  be  given,  i( 
the  defendant  be  convicted.     See  R.  v.  Home,  Cowp.  675  :  Reg.  t^. 
Rowed,  3  Q.  B.  ISO  ;  2  G.  &  D.  518.     Therefore,  in  indictments  for 
offences  of  a  local  natu,re,  as  burglary,  arson,  and  stealing  in  the  dwelling- 
house,  &c.,  a  local  description  of  the  house,  &c.,  must  be  given,  namely, 
the  parish  or  place,  and  county  in  wi)ich  it  is  stated  :  in  indictments  for. 
obtaining  money  by  false  pretences,  the  false  pretences  must  be  speci6ed  : 
R.  «.  Mason,  2  T.  R.  531  :  R.  v.  Manoz,  2  Str.  1127  :  in  an  indicti;Di,e;n^ 
against  a  person  for  not  serving  the  office  of  constable,  the  mode  of  election 
must  be  set  out,  to  shew  that  he  was  legally  elected  ;  for  if  he  were  not 
legally  elected,  he  cannot  be  guiliy  of  a  crime  in  not  serving  :  R.  v.  E^ar-. 
per,  5  Mod.  96  :  an  indictment  for  extortion  must  shew  what  fee  waS; 
due,  or  that  nothing  was  payable,  R.  v.  Lake,  3  Leon.  268,  as  well)  as  the. 
fee  exacted  :  an  indictment  for  stopping  up  the  King's  highway  must  spe- 
cify what  part.     R.  v.  Roberts,  Show,  289.     Also,  for  the  same  reasons, 
if  the  indictment  charge  the  defendant  with  one  or  other  of  two  offences,, 
io  the  disjunctive,  as  that  he  murdered  or  caused  to  be  murdered,  forged 
or  caused  to  be  forged,  2  Hawk.  c.  25.  s.  53  ;  R.  v.  Stocker,  1  Salk. 
342,  371,  kvait  vel  levari  causavU,  R.  r.  Stoughton,  2  Str.  900,  convey- 
ed or  caused  to  be  conveyed,  &c.,   R.  v.  Flint,  Hardw.  370,  see  R.  v. 
Morley,  1  Y.  &  .1.  22,  it  is,  bad  for  unpertainty  ;  and  the  same,  if  it  charge 
bim  in  two  different  characters,  in  the  disjunctive,  as,  quoad  A.  existens 
servus  sive  deputatus^  took,  &c.  Smith  v.  Mall,  2  Rol.  Rep.  263.  So,  an 
indictmeot  which  charges  that  the.  defendant,  with  a  certain  stick  or  staff 
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which  he  bad  and  held,  upon  A.  did  make  an  assault,  ftc,  it  seems  to  be 
bad  for  uncertainty.  Reg.  v.  Jones,  1  C.  &  K.  243.  So,  an  indictment 
v^hich  may  apply  to  either  of  two  different  definite  ouences,  and  does  not 
specify 'which,  is  bad.     R.  r.  Marshall,  I  Mood.  C  C.  158. 

Certainty  to  a  certain  intent  in  general,  however,  is  all  that  is  required. 
Co.  Lit.  303.  a.;   R.  v.  Long,  5  Co.  121  a.  Certainty  is  of  three  kinds  : 
certainty  to  a  certain  intent  in  every  particular,  which  is  required  only 
in  pleas,  &c.,  of  estopel  and  pleas  in  abatement ;  ceatainty  to  a  common 
intent,   which  is  required  in  ordinary  pleas  ;  and  certainty  to  a  certain 
intent  in   general,  which   is   required    in  declarations    and    indictments. 
The  latter  is  a  medium  between  the  other  two  ;  not  so  great  a  degree  of 
certainty  as  the  first,  and  a  greater  degree  of  certainty  than  the  second. 
I  shall  endeavour  fun  her  to  define  them.    Where  certainly  to  a  certain  io'- 
tent  in  every  particular  is  required,  the  court  will  presume  the  negative  of 
every  thing  the  pfeader  has  not  expressly  affirmed,  and  the  affirmative  of  ev- 
ery thing  the  pleader  has  not  expressly  negatived;  or,  in  the  words  of  Lord 
Coke,  the  pleader  must  exclude  every  conclusion  against  him. 
[  *44  ]  Where  certainty  to  a  common  intent  only  is  required,  the  *court 
will  presume,  in  favour  of  the  pleader,  every  proposition  which  by 
reasonable  intendment  is  impliedly  included  in  the  pleading,  though  not  ex- 
pressed; and  where  words  are  made  use  of,  which  admit  of  natural  sense, 
and  also  of  an  artificial  one,  or  one  to  be  made  out  by  argument  or  in  re- 
ference, the  natural  sense  shall  prevail.    Thus,  if  a  plea  state  that  the  mas- 
ter and  fellows  of  a  college  were  seised  in  fee,  it  shall  be  intended  in  right 
of  the  college;  Fulmerston  t^.  Stewart,  Plowd.  102;  if  a  man  plead  feoff- 
ment, livery  shall  be  intended,  because  it  would  not  otherwise  be  a  feoffment; 
Co.  Lit.  303.  b.;  or,  if  he  plead  an  assignment  of  dower,  it  shall  be  in- 
tended by  metes  and  bounds,  for  otherwise,  it  would  not  be  a  legal  assign- 
ment.    Bro.  Pleader,  145;  Cadwalader  v.  Brian,  Cro.  Car.  162.     Com- 
mon-intent, however,  is  a  rule  of  construction  only,  and  not  of  addition; 
it  cannot  add  to  a  sentence  words  which  are  not  impliedly  included   in  it; 
and  therefore,  in  trespass,  if  the  defendant  plead  a  release,  without  shew- 
ing at  what  time  it  was  made,  the  court  cannot  presume  that  it  was  made 
after  the  trespass.  Plowd.  46  a,  unless  the  particular  trespass  be  specially 
mentioned  in  it.     Certainty  to  a  certain  intent  in  general,  being  a  medium 
between  the  two  degrees  of  certainty  above  mentioned,  may  be  inferred 
from  what  has  just  now  been  said  respecting  them;  and   it  should  see  m 
therefore,  that  in  cases  where  it  is  required,  every  thing  which  the  pleader 
should  have  stated,  and  which  is  not  either  expressly  alleged  or  by  oeces. 
sary  implication  included  in  what  is  alleged,  must  be  presumed  against  bim« 
The  court,  however,  will  construe  the  words  of  the  pleading  according  to 
their  ordinary  and  usual  acceptation,  and  technical  terms  accorditig  to  their 
technical  meaning.     And  if  the  sense  of  a  word  be  ambiguous    n  the  or- 
dinary acceptation  of  it,  it  shall  be  construed  according  as  the  context  and 
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subject-matter  require  it  to  be,  in  order  to  render  the  whole  consistent  and 
sensible:  thus,  the  word  ^^  un/tT'  may  be  construed  inclusive  or  exclusive 
of  the  day  to  which  it  is  applied,  according  to  the  context  and  subjecl- 
matter.  R:  r.  Stevens,  5  East,  244.  In  R.  v.  Bigg,  1  Sir.  18;  3  P. 
Wms.  419,  the  defendant  was  indicted  for  erasing  the  indorsement  of  a 
bank  note,  and  it  appeared  that  the  words  erased  were  on  the  face  of  the 
note,  but  the  jury  found  that  such  was  commonly  called  an  indorsement; 
and  a  majority  of  the  judges  held  that  the  description  was  correct.  In 
indictments  against  officers  for  neglect  of  duty  or  malversation  in  their 
offices,  it  is  sufficient  to  allege  that  they  were  such  officers  at  the  time  of 
the  offence  committed,  wiihout  shewing  their  appointment;  see  li.  v.  Hol- 
land, 5  T.  R.  623;  for  their  regular  appointment  is  presumed  from  their 
exercising  the  duties  of  their  offices.  If  it  be  stated  that  the  justices  of 
our  Lady  the  Queen  were  assigned  by  letters  patent  under  ^^  her  seal  of 
Great  Britain,"  it  shall  be  presumed  to  be  the  great  seal,  R.  v.  Yandell, 
4  T.  R.  521,  for  it  could  not  be  any  other. 

Mere  matter  of  inducement,  however,  does  not  require  so  much  cer- 
tainty* as  the  statement  of  the  gist  of  the  offence.     R.  v.  Wright,  1  Vent. 
170;  Com.  Dig.  Indictment,  (6.  5.)     So,  where  the  ofience  cannot  be 
stated  with  complete  certainty,  it  is  sufficient  to  state  it  with  snch  certain- 
ty as  it  is  capable  of.     As  in  the  case  of  a  conspiracy  to  defraud  a  person 
of  goods,  it  is  not  necessary  to  describe  the  goods  as  in  an  indictment  for 
stealing  them;  stating  them  as  ^^  divers  goods'^  has  been  holden  slifficient. 
R.  V.  — ,  1  Chit.  Rep.  968.  See  also  R.  v.  Gill,  2  B.  &  Aid.  209:  Reg. 
V.  Kenrick,  5  Q.  B.  49;  1  Dav.  &  M.  208.  So,  in  an  indictment 
for  soliciting  and  inciting  ^another  to  commit  an  oflence,  it  is  not   [  M5  ] 
necessary  to  state  the  offi^nce  contemplated  with  the  same  degree 
of  certainty  as  in  an  indictment  for  the  ojETence  itself,  even,  it  should  seem, 
although  the  offence  were  afterwards  actually  committed.     In  indictments 
for  perjury,  also,  the  certainty  formerly  required,   according  to  the  rules 
above  mentioned,  is  now  no  longer  necessary;  by  stat.  23  G.  2,  c.  11,  it 
is  necessary  only  to  state  the  substance  of  the  offence,  and  in  what  court 
or  before  whom  the  oath  was  taken,  (averring  such  court  or  person  to  have 
competent  authority  to  administer  the   same),  together  with  the   proper 
averments  to  falsify  the  matter  wherein  the   perjury  is  assigned,  without 
setting  out  the  bill,  answer,  &c.,  or  any  part  of  a  record  or  proceeding  in 
law  or  equity,  other  than  as  aforesaid,  and  without  setting   out  the   com- 
mission of  the  court  or  person  before  whom  the  perjury  was   committed. 
If,  however,  the  prosecutor  choose  to  state  the  ofience  with  greater  par- 
ticularity than  is  required  by   this  statute,  he  will  be  bound  by  the  state- 
ment, and  must  prove  it  as  laid.     R.  v.   Dowlin,  5  T.   R.  311,    317. 
And  the  same  in  every  other  case  where  an  offence  is  stated  in^  an  indict- 
ment with  greater  particularity  than  is  necessary,  the  unnecessary   allega- 
tions, if  descriptive  of  some  ingredient  in  the  offence,  and  not  merely  of 
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circumstances  of  aggravation,  are  material  and   relevant,   and   c&nnot   be 
rejected  as  surplusage.     (See  post,  Part  2,  Cb.  1). 

Having  made  these  general  observations  on  the  certainty  required  in  in- 
dictments, we  shall  now  proceed  to  examine  the  subject  with  relation  to 
particular  cases. 

Written  instruments,  where  they  form  a  part  of  the  gist  of  the  oSence 
charged,  must  be  set  out  verbatim.  Thus,  in  the  case  of  forgery,  the 
instrument  forged  must,  before  the  stai.  2&  3  W.  4,  c.  123,  s.  3,  have 
been  set  out  in  the  indictment  in  words  or  figures;  R.  r.  Mason,  2  East, 
180;  2  East,  P.  C  975:  R,  v,  Powell,  1  Leach,  77:  R.  v.  Heart,  Id- 
I45;  R.  V.  Lyon,  2  Leach,  60S;  in  an  indictment  for  a  libel,  the  libellous 
matter  must  be  set  out  verbatim;  see  Zenobio  v.  Axtell,  6  T.  R.  162;  for 
sending  a  threatening  letter,  the  letter  must  be  set  out  verbatim;  R.  «. 
Lloyd,  2  East,  P.  C.  1 123:  and  see  R.  v.  Hunter,  2  Leach,  631 ;  for  not 
executing  a  warrant,  the  nature  and  tendr  Qf  the  warrant  must  be  shewn; 
R.  V.  Burrough,  1  Vent.  305;  Com.  Dig.  Indictment,  (6.3);  so,  in  an 
indictment  for  not  obeying  the  order  of  justices  of  peace,  the  order  must 
be  setout  verbatim.  In  perjury,  it  is  not  necessary  to  set  otit  the  aflfdavit, 
answer,  &c.,  on  which  the  perjury  is  assigned,  verbatim,  fdr  the  stat.  23  6. 
2,  c.  11,  requires  only  the  substance  of  the  offence  to  be  charged;  but  still 
It  is  advisable  to  set  out  verbatim  the  passages  charged  to  be  false,  as  it 
precludes  all  question  of  their  being  in  substance  the  same  a|  the  defend- 
ant swore.  In  treason,  also,  if  letters  or  oth^r  written  instruments  be 
laid  as  overt  acts,  it  is  sufficient  to  set  forth  the  substance,  of  thera;  for 
the  gist  of  the  offence  is  the  compassing,  &c.,  and  the  overt  acts  but 
proofs  or  evidences  of  it.  Fost.  194;  R.  v.  Preston,  4  St.  Tr.  411:  R. 
V,  Francia,  6  St.  Tr.  58,  73.  In  larceny  of  written  instruments,  made 
the  subject  of  larceny  by  statute,  see  7  &  8  G.  4,  c.  29,  s.  5,  it  is.  not 
necessary  that  the  indictment  should  set  them  out  verbatim;  describing 
them  in  a  general  manner  is  sufficient;  2  East,  P.  C.  602,  777;  thus, 
**  one  bank  note  for  the  payment  of  five  pounds,  and  of  the  value  of  five 
j30unds;"  "  one  bill  of  exchange  for  the  payment  of  fifty  pounds,  and  of 
the  value  of  fifty  pounds;^'  or  the  like;  for  where  a  specific  thing  is 
made  the  subject  of  larceny,  it  is  necessary  merely  to  describe 
[  ''^46  ]  it  as  *such  specific  thing,  it  being  a  species  of  thing  that  is  the 
subject  of  larceny.  R.  v.  Johnson,  3  M.  &  Selw.  539.  This 
rule  applies  to  all  instruments  which  are  the  subject  of  larceny;  but  the 
indictment  must  follow  some  of  the  descriptions  given  in  the  statute;  for,, 
where  an  indictment  upon  the  repealed  statute,  2  G.  2,  c.  35.  s.  3,  which 
applied  to  bank  notes,  bills  of  exchange,  and  promissory  notes,  ic, 
described  the  instrument  stolen  as  "  a  certain  note,  commonly  called  a 
bank  note,"  it  was  holden.  insufficient.  R.  v.  Craven,  R.  &  R;  14.  So, 
where  the  indictment  described  the  instrument  stolen  as  ^^a  bank  post 
bill,"  it  was  holden  bad^  because  it  did  not  fall  within  any  of  the   descrip- 
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tionB  in  that  dtatate.  tl»  t.  Cbard,  R.  &  R.  488.  And  now,  in  an  in- 
dictment for  forging  or  uttering  any  instrument  or  writing,  it  is  not  neces- 
sary to  set  forth  any  copy  or  fiic  simile  thereof,  but  it  is  sufficient  to  de- 
scribe the  instrument  in  such  manner  as  would  sustain  an  indictment  for 
stealing  the  same.  3  &  3  W.  4,  c.  123,  s.  3.  See  R.  v.  Warshaner^ 
1  Mood.  C.  C.  466;  7  C.  &  P.  429:  R.  v.  Burgess,  7  C.  &  P.  490: 
R.  V.  James,  Id.  553:  Reg.  t.  Vaughan,  8  C.  &  P.  276:  Reg.  «• 
Sharp,  id.  436:  Reg.  r.  Rogers,  9  C.  &  P.  41. 

Where  the  instrument  must  be  set  out  verbatim,  if  the  whcde  of  it  be 
included  in  the  offence,  the  whole  of  it  must  be  set  out  in  the  indictment. 
But  where,  upon  an  indictment  for  forging  a  receipt,  it  appeared  that  the 
receipt  was  written  at  the  foot  of  an  account,  and  the  indictment  stated 
the  receipt  thus:  ^^  8th  March,  1773,  Rtctivtd  the  contents  abope  by  me, 
Stephtn  WUherSj^*  without  setting  out  the  account  at  the  foot  of  which 
it  was  written,  it  was  holden  suflScient.  R.  v,  Testick,  1  East,  181,  n. 
Li  all  other  cases,  where  part  only  of  a  written  instrument  is  included  in 
.  the  oflence,  that  part  alone  is  necessary  to  be  set  out.  As  where  some 
parts  of  a  publication  are  libellous  and  others  not,  it  is  only  necessary  to 
state  those  parts  containing  the  libels;  and  if  the  libellous  passages  be  in 
difierent  parts  of  the  publication,  distinct  from  each  other,  they  may  be 
introdtjced  thus: — '^  in  a  certain  part  of  which  said  libel  there  were  and 
are  contained  the  false,  scandalous,  malicious,  and  defamatory  words  and 
matter  following,  that  is  to  say,"  &c.  '^  And  in  a  certain  other  part  of 
which  said  libel  there  were  and  are  contained,"  &c.  See  Tabarto.  Tip- 
per, 1  Camp.  350.  Where  the  written  instrument  or  parts  of  it  are  thus 
set  out  verbatim,  great  case  must  be  taken  to  set  them  out  correctly;  the 
slightest  variance  between  the  indictment  and  evidence  in  this  respect  will, 
in  felonies,  be  fatal,  and  the  defendant  will  necessarily  be  acquitted;  but, 
in  misdemeanors,  the  variance  may  be  amended  during  the  trial,  if  the 
court  shall  think  fit.  9  6.  4,  c.  15.  A  mere  literal  variance,  however, 
that  is,  ^bere  the  omission  or  addition  of  a  letter  does  not  alter  or  change 
a  word,  so  as  to  make  it  another  word,  R.  r.  Drake,  2  Salk.  661,  will 
not  be  material;  as,  for  instance,  ^^receivd"  for^^  received,"  R.  v.  Hart, 
1  Leach,445;  2  East,  P.  C.  977;  *«  undertood"  for  **  understood,"  R. 
ff.  Beach.  Cowp.  229;  ^'Messes."  for  ^^Messrs."  R.  v.  Oldfield,  1  Russel, 
323,  or  the  like.  Where  it  is  necessary  to  set  out  the  instrument,  it  must 
be  engrossed  upon  the  parchment;  and  it  will  not  be  sufficient  to  attach  a 
fac  simile  to  the  parchment  upon  which  the  indictment  is  engrossed.  R. 
V.  Warshaner,  1  Mood.  C.  C.  466;  7  C.  &  P.  429.  The  object  of  set- 
ting out  the  instrument  is,  that  the  court  may  see  and  be  able  to  form  an 
opinion,  whether  it  be  that  which  it  is  alleged  to  be,  and  whether  h 
falls  within  the  statute  of  law  upon  which  the  indictment  is 
^founded.      Where,  therefore,  a  libel  is  Id  a  foreign  language,  [  *47  ] 
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it  mast  be  set  out  in  the  iDdictment,  first  in  the  hnguage  in  wbicb  it  h 
written,  otherwise  the  defendant  may  demur^  move  an  arrest  of  judgment, 
or  bring  a  writ  of  error;  Zenobior.  AxleU,  6T.  R.  162;  and  secpridly, 
a  translation  of  it  must  be  set  out,  and  must  be  proved  at  the  tri^tto  be  a 
correct  translation.  See  R.  v  Warsbaner,  I  Mood.  C.  C.  466;  7  C.  At. 
P.  429.  And  the  same  rule  is  equally  applicable  to  all  cases  of  writ* 
ten  instruments  in  a  foreign  language.  R*  v.  Gokbtein,  R.  ft  R.  47^; 
3  B.  &  B.  201. 

The  recital  of  written  instruments,  which  must  be  set  out  vevbatim,  is 
usually  introduced  by  the  words  ''  according  io  the  tenor  foUotDtngj^^  or 
^^  of  the  tenor  following ^^^  or  "  tn /Ae  words, and  figures  foUomng^'^^  or 
the  false,  ^c.  words  and  matter  following, ^^  or  other  words  which  imply 
that  a  correct  recital  is  intended  ;  on  the  other  hand,  when  the  substance 
only  is  intended  to  be  set  out,  it  should  be  introduced  by  such  words  as 
^^  in' substance  as  follows,'*^  ^^  to  the  effect  followingj^^  or  the  like.  The 
word  "  tenor"  implies  that  a  correct  copy  is  set  out,  and  therefore  the 
instrument  must  be  set  out  correctly,  R.  v.  PoweU,  2  East,  P.  C.  976, 
even  although  the  pleader  need  not  have  set  out  more  than  the  substaaee 
of  the  instrument  in  that  particular  case.  And  the  same  as  to  ^^the 
words  and  figures  following,'*^  or  "  the  words  and  matter  following^  The 
words  ad  tenorem  et  effectum  sequentem  have  been  holden  suflkient,  as 
the  effectum  in  such  a  case  may'be  rejected  as  surplusage.     R.  v*  Bear, 

2  Salk,  417  ;  1  Id.  324  ;  1  L.  Raym.  415.  The  word  ''effectum''  by 
itself,  however,  implies  that  the  sfbbstance  only  is  set  out ;  2  Salk.  417  ; 
and  the  same,  of  course,  of  the  words  '^in  substance  as  follows,''  Wrigfat 
V.  Clement,  3  B.  &  Aid.  503.  It  seems  also  to  have  been  holden  by 
BuUer,  J.,  R.  v.  May,  1  Leach,  193,  chat  the  words  ''  in  manner  and 
form  following,"  require  the  substance  only  to  be  set  out.    1  Doug.  193. 

If,  after  the  word  ''  tenor,"  or  the  like,  the  instrument  be  not  set  forth 
correctly,  the  defendant  shall,  in  cases  of  felony,  be  acquitted  for  the  va- 
riance, whether  the  instrument  were  required  to  be  set  out  verbatim  or 
not ;  supra ;  but  in  misdemeanors,  the  variance  may  be  amended  during 
the  trial,  if  the  court  shall  think  fit.  9  G.  4,  c.  15.  If,  on  the  other 
hand,  the  recital  of  the  instrument  be  introduced  by  the  wordsf  *^  to  tbe 
effect  following,"  or  ''  in  substance  as  follows,"  and  the  nature  of  the 
case  require  a  literal  copy  to  be  set  forth,  the  defendant  may  demur,  move 
in  arrest  of  judgment,  or  bring  a  writ  of  error.     See  Wright  v.  Clemeot^ 

3  B.  &  Aid.  503. 

If  an  indictment  describe  a  written  instrument  bs  purporUng  to  be  so 
and  so,  the  instrument  when  produced  in  evidence  must  appear  upon  tbe 
face  of  it  to  be  what  is  described  as  purporting  to  be,  otherwise  tbe  de- 
feudant  will  be  acquitted  for  the  variance  ;  or,  if  the  instrument  be  also 
set  out  verbatim  in  the  iudictment,  the  defendant  may  demur,  move  in  ar- 
rest of  judgment,  ro  bring  a  writ  of  error.     As,  for  instance^  if  tbe  in- 


strnment  be  described  as  a  ^^  certain  paper  writing  purporting  to  be  a  bank 
note,"  and  the  note  produced,  though  made  to  resemble,  vary  materially 
in  its'  form  from  a  real  bank  note  ;  R.  v.  Jones,  1  Doug.  300  ;  or,  if  de* 
scribed  as  a  biil  of  exchange,  ^^  purporting  to  be  directed  to  one  J.  King, 
by  the  name  and  description  of  J.  Ring ;"  for  if  it  were  really  directed 
to  J.  Ring,  it  couid  not  purport  (that  is,  appear  upon  the  face  of  it)  to  be 
directed  to  J.  King,  R.  v,  Reading,  1  East,  180,  n.;  3  Leach,  590. 
See  R.  V.  Gilchrist,  2  Leach,  €57  :  R.  t^.  Edsall,  Id.  662. 

♦Where  words  are  the  gist  of  the  ofFence,  they  must  be  set  [  *48  ] 
forth  in  the  indictment  with  the  same  particularity  as  a  libel ;  as, 
for  instance,  in  an  indictment  for  scandalous  or  contemptuous  words  spoken 
to  a  magistrate  in  the  execution  of  his  office;  R.  v,  Bagg,  1  Ro.  Rep. 
79  :  R.  V.  How,  1  Str.  699;  or  for  blasphemous  or  seditious  words.  R. 
«.  Popplewell,  1  Sir.  696  :  R.  t.  Sparling,  Id.  498.     And  if  there  be 
any  material  variance  between  the  words  proved  and  those  laid,  even  if 
iaid  as  spoken  in  the  third  person  and  proved  to  have  been  spoken  in  the 
second^  R.  v.  Perry,  4  T.  R.  217,  the   defendant  must  be  acquitted. 
But  if  some  of  the  words  bo   proved  as  laid,  and  the  words  so  proved 
amount  to  an  indictable  o^nce,  it  will  be  sufficient.     Where  words  are 
laid  as  an  overt  act  of  treason,  it  is  sufficient  to  set  forth  the  substance  of 
them ;  Fost.   194;  R.  v.  Layer,  8  Mod.  93;  6  St.  Tr.  328;  for  they 
are  not  the  gist  of  the  offence,  but  proofs  or  evidences  of  it  merely. 

Where  any  matter  laid  in  an  indictment  is  to  be  proved  by  a  record, 
great  care  must  be  taken  that  the  statement  correspond  exactly  with  the 
record  ;  for  the  slightest  variance  in  substance  will  be  fatal.  This  sub- 
ject, and  that  of  variances  between  written  and  printed  instruments,  and 
the  statement  or  setting  forth  thereof  upon  the  trial,  will  be  considered 
fully  when  we  come  to  treat  of  the  evidence  necessary  to  support  an  in- 
dictment. It  may,  however,  here  be  observed,  that,  by  the  6  &  7  Vict. 
c.  85,  s.  2,  wfaerevef,  in  any  legal  proceedings  whatever,  legal  proceed- 
ings may  be  set  out,  it  shall  not  be  necessary  to  specify  that  any  particu- 
lar persons  who  acted  as  jurors  had  made  affirmation  instead  of  oath,  but 
it  may  be  stated  that  they  served  as  jurymen  in  the  same  manner  as  if  no 
act  had  passed  for  enabling  persons  to  serve  as  jurymen  without  oath. 

Where  personal  chattels  are  the  subject  of  an  ofience,  as  in  larceny, 
they  must  be  described  specifically  by  the  names  usually  appropriated  to 
them,  and  the  number  and  vahie  of  each  species  or  particular  kind  of 
goods  stated  :  see  2  Hale,  182,  183  :  thus,  for  instance,  ^^  one  coat  of 
the  value  of  tioeiUy  ihillingSj  two  pairs  of  boots  of  the  value  of  thirty 
ehillings^  two  pairs  of  shoes  of  the  value  of  twelve  shillings^  two  sheets  of 
the  value  of  thirteen  shillings^  of  the  goods  and  chattels  of  one  J.  iS.,'' 
«r  ^'  one  sheep  of  the  price  of  twenty  shillings,^^  &c.,  and  the  like.  If, 
for  instance,  it  were  ^^  twenty  wethers  and  ewes^^^  the  indictment  would  be 
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bad  for  uocerlainiy;  it  sould  state  how  many  of  each.  2  Hale,  183, 
Goods  may  be  described  by  the  name  by  which  they  are  known  in  trade; 
as,  for  instance,  a  set  of  new  handkerchiefs  in  the  piece  may  be  described 
as  so  many  handkerchiefs,  though  they  are  not  separated  from  each  other, 
if  the  pattern  designate  each,  and  they  are  considered  in  trade  as  so  many 
handkerchiefs.  R.  v.  Nibbs,  R.  &  R.  26.  Ingots  of  tin,  or  a  bar  of 
iron,  may  be  described  as  so  many  pounds  weight  of  tin  or  iron;  bat 
where  an  article  has  obtained,  in  common  parlance,  a  particular  name  of 
Its  own,  it  would  be  wrong  to  describe  it  by  the  name  of  the  material  of 
which  it  is  composed.  Reg.  v.  Mansfield,  I  C  &  Mar.  140.  An  in- 
dictment for  a  larceny  of  live  animals  need  not  stale  them  to  be  alive,  be- 
cause the  law  will  presume  them  to  be  so,  unless  the  contrary  be  stated; 
but  if  when  stolen  the  animals  were  dead,  that  fact  must  be  stated  ;  for, 
as  the  law  would  otherwise  presume  them  to  be  alive,  the  variance  would 
be  fatal.  R.  v.  Edwards,  R.  &  R.  497  :  R.  v.  Holloway,  1  C.  t  P- 
128.  See  R.  v.  Williams,  I  Mood.  C.  C.  107.  But  if  an  animal  have 
the  same  appellation  whether  it  be  alive  or  dead,  and  it  makes  no  difier- 
ence  as  to  the  charge  whether  it  were  alive  or  dead,  it  may  be  called, 
when  dead,  by  the  appellation  applicable  to  it  when  alive.  R.  v.  Puck- 
ering, 1  Mood.  C.  C.  242.  An  indictment  for  stealing  chattels  which 
are  the  subject  of  larceny  only  in  particular  cases  or  under  certain  circum- 
stances, must  shew  that  they  fall  within  the  requisite  description.  Thus, 
an  indictment  for  stealing  ^'  three  eggs"  would  be  bad,  because  only  the 
eggs  of  animals  domitcB  natura  are  the  subject  of  larceny.  Reg.  o.  Cox, 
IC.  &K.  494.  But  an  indictment  for  bestiality,  which  described  the 
animal  as  ^*  a  certain  bitch,"  was  held  sufficiently  certain,  although  the 
females  of  foxes  and  some  other  animals,  as  well  as  of  dogs,  are  so  call- 
ed.    Reg.  f .  Allen,  Id.  495. 

The  prosecutor  is  bound  by  the  description  of  the  species  of  goods 
stated:  as,  for  instance,  an  indictment  for  stealing  pair  of  shoes  cannot 
be  supported  by  evidence  of  a  larceny  of  a  pair  of  boots.  But  a  vari- 
ance in  the  number  of  the  articles,  or  in  their  value,  is  immaterial,  pro- 
vided the  value  proved  be  sufficient  to  constitute  the  offence  at  law.  S0| 
If  there  be  ten  different  species  of  goods  enumerated,  and  the  prosecutor 
prove  a  larceny  of  any  one  or  more  of  a  sufficient  value,  it  will  be  suffi* 
cient,  although  he  fail  in  his  proof  of  the  rest.  But  where  value  is  esseii'r 
tial  to  constitute  the  offence,  and  the  value  is  ascribed  in  the  indtctraeot  to 
many  articles  collectively,  the  offence  must  be  made  out  as  to  all  the  arti- 
cles; for  the  grand  jury  have  ascribed  the  value  to  all  the  articles  collect 
tively.  R.  v.  Forsyth,  R.  &  R.  274.  Although,  to  make  »  thing  the 
subject  of  larceny,  it  roust  be  of  same  value,  and  be  so  stated  in  the  inr 
dictment,  yet  it  need  not  be  of  the  value  of  some  coin  known  to  the  law, 
f  •  e.  of  a  fartbiog  at  the  least*    Reg,  v,  Morris,  9  C,  fc  P.  349. 
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Money  is  described  as  so  may  pieces  of  the  current  gold  or  silver  coin 
of  tbexeakn,  called  The  species  of  coin  must  be  specified.    R. 

9.  Fry,  R.  &  R.  482.     See  R.  v.  Warsbauer,  1  Mood.  C  C.  466. 

Besides  what  we  have  hitherto  said  relative  to  the  certainty  required  in 
the  statement  of  an  offence  in  an  indictment,  it  is  necessary  to  add,  that, 
in  an  indictment  for  murder,  the  word  murdravUj  Dy.  261  a,  in  an  indict- 
ment for  rape  the  word  rapuUj  Staund.  26  a,  and  in  an  indictment  for 
larceny  the  words /elonice  eejrit  tt  asportavit^  4  Bl.  Com.  305,  are  abso- 
lutely necessary;  they  are  technical  words  essential  to  the  deGnition  of  the 
offence,  without  which  these  offences  respectively  cannot  be  described 
upon  the  record:  and  if  omitted,  the  defendant  may  demur,  move  in  arrest 
of  judgment,  or  bring  a  writ  of  error.  The  words  ^^vi  et  armis^  though 
usual  in  indictments  for  offences  against  the  person,  are  not  essential.  37 
H.  8,  c.  8;  7  G.  4,  c.  64,  s.  20. 

The^ntention  of  the  party  at  the  time  he  committed  the  offence  is  often 
a  necessary  ingredient  in  it;  and  in  such  cases  it  is  as  necessary  to  state 
ibe  intention  in  the  indictment,  as  any  other  of  the  facts  and  circumstan* 
Jbes  which  constitute  the  offence.  See  R.  p.  Phillips,  6  East,  454. 
(See  post,  Part  2,  Ch.  1).  In  some  cases,  the  law  has  adopted  certain 
lecfanical  expressions  to  indicate  the  intention  with  which  an  offence  is 
committed;  and  in  such  cases  the  intention  must  be  expressed  by  the 
technical  word  prescribed,  and  no  other.  Thus,  treason  must  be  iaid  to 
have  been  done  "  traitorously;^^  all  felonies  to  have  been  done  ^^/eiom- 
omly:"  burglary  is  laid  to  have  been  done  ^*'  feloniously  and  burglarious^ 
iy,"  and  with  intent  to  commit  a  particular  felony;  murder,  ^^feloniously 
and^  his  maUce  aforethought;^^  2  Hale,  184,  187;  forgery,  ^^felonious^ 
/y;"  if  made  felony  by  statute,  and  with  intent  to  defraud,  &c. 

*Where  a  statute  annexes  a  higher  degree  of  punishment  to  [*  50  ] 
a  common-law  felony,  if  committed  under  particular  circum- 
stances, an  indictment  for  the  offence,  in  order  to  bring  the  defendant 
witbiii  that  higher  degree  of  punishment,  must  expressly  charge  it  to  have 
been  committed  under  those  circumstances,  and  must  state  the  circumstan- 
ces with  certainty  and  precision.     2  Hale,  170. 

Lastly,  as  to  indictments  for  offences  created  by  statute:  the  statute 
contains  a  definition  of  the  offence;  and  the  offence  consists  of  the  com- 
mission or  omission  of  certain  acts,  under  certain  circumstances,  and  in 
some  cases  with  a  particular  intent.  An  indictment,  therefore,  for  an  of- 
fence against  the  statute,  must  with  certainty  and  precision,  charge  the  de- 
fendant to  have  committed  or  omitted  the  acts,  under  the  circumstances 
and  with  the  in  Ant  mentioned  in  the  statute  ;  and  if  any  one  of  these  in- 
gredients in  the  ofibnce  be  omitted,  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error.  The  defect  will  not  be 
aided  by  verdict;  see  Lee  v.  Clarke,  2  East,  333;  nor  will  the  conchisimi 
CMirafonnam  staiuti^  cure  it.    2  Hale,  170*    And  see  R,  v.  Jukes^  8 
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T.  R.  536:  Com.  Dig  ,  JnformatioD,  (D.  3).  Bat  if  the  iodictment 
describe  the  ofieoce  ia  ibe  words  of  the  statute,  after  verdict  it  will  be 
sufficient  in  all  offences  created  or  subjected  to  aoy  greater  degree  of  pun- 
fsbmeotby  any  statute.  7  6.  4,  c.  64,  s.  21.  See  R.  v.  Warshaner,  1 
Mood.  C.  C.  466.  In  an  indictment  upon  the  repealed  stat.  5  El.  c.  11, 
8.  2,  (which  makes  it  high  treason  to  clip,  round,  or  file  any  of  the  coin  of 
the  realm,  ^^  for  wicked  lucre  or  gain's  sake*'),  it  was  necessary  to  charge 
the  offence  to  have  been  committed  for  the  sake  of  wicked  lucre  or  gain, 
otherwise  it  would  be  bad.  1  Hale,  220.  So,  an  indictment  on  that 
part  of  the  Black  Act,  (now  repealed),  which  made  it  felony  ^^tnlfully 
and  maliciously^^  to  shoot  at  any  person  in  a  dwelling-house  or  other  place, 
was  bolden  bad,  because  it  charged  the  offence  to  have  been  done  ^^  un- 
latofiiUy  and  malidously^^^  omitung  the  word  ^^  wilfully;"  R  o.  Davis,  1 
Leach  556;  some  of  the  judges,  indeed,  thought  that  ^^maliciously"  in* 
eluded  ^^ wilfully;"  but  the  greater  number  held,  that  a§  ^^  wilfully"  and 
'^  maliciously"  were  both  mentioned  in  the  statute  as  descriptive  of  the 
offence,  both  must  be  stated  in  the  indictment.  So,  an  indictment  upon 
Stat.  7  &  8  G.  4,  c.  30,  s.  2,  for  feloniously,  voluntarily,  and  maliciousljji 
setting  fire  to  a  barn,  was  holden  bad,  because  the  words  of  the  statute 
are  ^^  unlawfully  and  maliciously."  R.  v.  Turner,  1  Mood  C.  C.  239. 
8o,  an  indictment  upon  stat.  9  G.  4,  c.  31,  s.  12,  charging  the  prisoner 
with  ^^  feloniously,  wilfully  and  maliciously  cutting,"  &c.,  is  not  sufficient, 
the  words  of  the  statute  being  ^^  unlawfully  and  maliciously."  Reg.  «• 
Ryan,  2  Mood.  C.  C.  15.  So,  where  an  indictment  on  the  repealed 
stats.  15  G.  2,  c.  34,  and  14  G.  2,  c.  6,  which  made  it  felony  without 
benefit  of  clergy  to  steal  any  cow,  ox,  heifer,  &c.,  charged  the  defendant 
with  stealing  a  cow,  and  in  evidence  it  was  proved  to  be  a  heifer,  this  was 
bolden  to  be  a  fatal  variance;  for  the  statute  having  mentioned  both  cow 
and  heifer,  proved  that  the  words  were  not  considered  by  the  legislature  as 
synonymous.  R.  v.  Coke,  2  East,  P.  C.  617;  1  Leach,  123.  See 
also  R.  V.  Douglas,  1  Camp.  212.  So,  where  an  indictment  charged  in 
one  count  that  the  defendant  did  break  to  get  out,  and  in  another  that  he 
did  break  and  get  out^  it  was  holden  insufficient,  because  the  words 
of  the  statute  are  ^'  break  out."  R.  v.  Compton,  7  C.  &  P.  139.  In 
like  manner  it  was  decided,  that,  as  the  repealed  stat.  15  G.  2,  c.  34,  speci-* 

fied  lambs  as  well  as  sheep,  a  defendant  could  not  be  convicted 
[  *51  ]  *for  stealing  sheep  upon  an  indictment  for  stealing  lambs;  R.  v. 

Loon,  1  Mood.  C.C.  160;  and  a  similar  construction  has  been 
put  upon  the  stat.  7  &  8  G.  4,  c.  29,  s.  25.  R.  o.  Puddifoot,  1  Mood.  C. 
C.  247.  But  in  Reg  v.  M'Culley,  2  Mood.  C.  C.  34,  an  indictment  under 
that  statute  for  killing  a  sheep,  with  intent  to  steal  the  carcass,  was  heM 
to  be  supported  by  proof  of  killing  a  ram.  or  ewe,  the  words  of  the  statute 
bebg  ^^  ram,  ewe,  sheep,  or  lamb;"  a  majority  of  the  judges  considering 
<'  sheep"  a  generic  term,  including  the  former  words.     See  also  R^.  i^. 


INDICTMENT.  63 

Spicer,  1  C.  &  K.  699^  Where  a  word  not  in  the  statute  is  substituted  in 
the  iiidictniant  for  one  that  is,  and  the  word  thus  substituted  is  equivalent  to 
the  word  used  in  the  statute,  or  is  of  more  extensive  signification  than  it, 
and  includes  it,  the  indictment  will  be  sufficient.  As,  for  instance,  if  the 
word  "  knomngly^^  be  in  the  staiufe,  and  the  word  ''  advisedly^^  be  substi- 
tuted for  it  in  the  indictment,  R.  v.  Fuller,  1  B.  &  P.  180,  or  the  word 
**iffii/tt%"  in  the  statute,  and  ^'  maZtctou^Jy"  in  the  indictment,  (the  words 
^^  advisedly^^  and  ^'  maliciously^^  not  being  In  the  statutes  respectively), 
the  bdictment  would  be  sufficient.  It  is  much  better,  however,  to  pursue 
strictly  the  words  of  the  statute,  as  it  precludes  all  question  about  the 
meaning  of  the  expressions  used;  besides,  the  court,  infavorem  ri<(B,  are 
sometimes  inclined  to  listen  to  and  countenance  very  nice  distinctions 
upon  the  subject.  Thus,  an  indictment  upon  the  repealed  stat.  2  G.  2, 
c.  25,  (which  made  the  stealing  of  "  bank-notes"  felony),  charging  the 
defendant  with  stealing  ^^  a  certain  note  commonly  called  a  bank-note," 
was  holden  bad,  because  it  did  not  follow  the  description  of  proper- 
ty in  the  statute.  R.  v.  Craven,  R.  &  R.  14;  2  East,  P.  C.  601,  602. 
So,*  under  the  repealed  stat.  2  &  3  £d.  6,  c.  33,  which  contained  only 
the  words  ^^  horse,  gelding,  or  mare,"  upon  an  indictment  for  stealing  two 
colts,  the  judges  were  unanimously  of  opinion  that,  as  colts  were  not 
mentioned  eo  nomine  in  the  statute,  they  could  not  take  notice  that  they 
were  of  the  horse  species;  R.  v.  Beaney,  R.  &  R.  416;  although  upon 
the  same  statute  it  was  decided  that  an  indictment  for  stealing  ^'  a  mare" 
was  proved  by  evidence  of  stealing  a  filly.  R.  v.  Welland,  R.  &  R. 
494.  See  also  R.  v.  Chark,  R.  &  R.  48S,  and  the  cases  above  meti« 
tianed^  And  pursuing  the  words  in  the  statute  is  sufficient,  unless  indeed 
they  are  generic  terms,  in  which  case  it  is  necessary  to  state  the  species, 
according  to  the  truth  of  the  case.  Thus,  in  an  indictment  on  stat.  37 
G.  3.  c.  70,  making  it  felony  to  endeavour  to  seduce  a  soldier  or  sailor 
from  bis  duty,  it  is  sufficient  to  charge  an  endeavour^  ^c;  without  specify- 
ing the  means  employed.  R.  v.  Fuller,  1  B.  &  P.  180.  But  where  a 
statute  (^or  instance)  makes  the  maliciously  killing  of  cattle  a  felony,  it  is 
not  sufficient  in  an  indictment  on  the  statute  to  charge  the  defendant  with 
killing  ^^  cattle"  generally,  but  the  species  of  cattle,  as  horse,  mare,  geld- 
ing, cow,  heifer,  ox,  &c.,  must  be  stated.  R.  v.  Chalkley,  R.  &  R. 
358.  And  where  th^  subject  of  the  indictment  cannot  be  brought  within 
the  meaning  of  the  statute  without  the  aid  of  extrinsic  evidence,  it  is  ne- 
cessary, besides  charging  the  offence  in  the  words  of  the  statute,  to  aver 
such  facts  and  circumstances  as  may.  be  necessary  to  bring  the  matter 
within  the  meaning  of  it;  as,  for  instance,  where,  by  the  usage  of  a  public 
office,  the  baie  signature  of  a  party  upon  a  navy  bill  operates  as  a  receipt, 
an  indictment  for  foiling  such  a  receipt,  seating  forth  the  navy  bill  and  in- 
dorsement, and  charging  the  defendant  with  having  forged  ^'  a  certain  r^ 
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ceipt  for  money;  to  wit,  the  sum  of  251.  mentioned  and  contained  in  tbd 
said  paper  called  a  ^navy  bill,  which  forged  receipt  was  as  foU 
[  ^53  ]  lows,  that  is  tosay,— F^ZZtam  Thomtony  f¥illiam  Hunter ^  was 
holden  bad,  because  it  did  not  shew  by  proper  averments,  that 
these  signatures  imported  a  receipt.  R.  v.  Hunter,  2  Leach,  634;  2 
£:ast,  P.  C.  929.  See  R.  v.  Barton,  1  Mood.  C.  C.  141.  In  Kke 
manner  it  was  holden  that  an  indictment  for  forging  the  word  ^^  HUkd^^ 
at  the  bottom  of  a  bill,  must  shew  by  proper  averments  that  it  is  a  receipt. 
R.  «.  Thompson,  2  Leach,  910.  See  Reg.  v.  Boardman,  2  M.  &  Rob. 
147.  By  Stat.  7  G.  4,  c.  64,  s.  21,  no  objection  can  be  taken  after 
verdict  to  any  indictment  for  any  offence  created  or  subjected  to  any 
greater  degree  of  punishment  by  statute,  if  the  indictment  follow  the  words 
of  the  Statute.  It  is  still,  however,  necessary,  as  in  the  two  cases  last 
above  cited,  to  aver  such  facts  and  circumstances  as  are  necessary  to 
bring  the  case  wiihin  the  operation  of  the  particular  statute  upon  which  the 
indictroeot  is  founded.     The  statute  itself  need  not  be  recited. 

If  there  be  any  exception  contained  in  the  same  clause  of  the  act  which 
creates  the  offence,  the  indictment  must  shew,  negatively,  that  the  dafeo- 
dant  or  the  subject  of  the  indictment  does  not  come  within  the  exception. 
Spiers  V.  Parker,  1  T.  R.  141  :  R.  v  Earnshaw,  15  East,  456:  Rex  o. 
Jarvis,  I  East,  643  :  R.  v.  Batten,  6  T.  R.  559.  And  see  R.  v. 
Baxter,  5  T.  R.  83;  Leach,  680;  2  East,  P.  C.  782  :  R  v.  Masters, 
I  B.  &  Aid.  362 :  R.  v.  Pearce,  R.  &  R  174  :  R.  v.  Robinson,  Id. 
321.  If,  however,  the  exception  or  proviso  be  in  a  subsequent  clause  or 
statute,  R.  v.  Hall,  1  T.  R.  320,  or  although  in  the  same  section,  yet  if 
it  be  not  incorporated  with  the  enacting  clause  by  any  words  of  reference, 
Steel  V.  Smith,  1  B.  &  Aid.  94,  it  is  in  that  case  matter  of  defence  for 
the  other  party,  and  need  not  be  negatived  in  the  pleading. 

As  to  the  proper  mode  of  stating  the  title  &c.  of  a  statute  in  pleading, 
see  Reg.  o.  Biers,  1  Ad.  &  E.  327  :  Gibbs  v.  Pike,  8  M.  &  W.  223 : 
Beck  f .  Beverley,  11  M.  &  W.  845. 

Before  we  conclude  this  part  of  our  subject,  it  may  be  necessary  to 
observe,  that  no  part  of  the  indictment  must  he  in  figures;  and,  therefore, 
numbers,  dates,  &c.,  must  be  stated  in  words  at  length.  2  Hale,  170. 
The  only  exception  to  this  is,  where  a  fac  simile  of  a  written  instrument 
is  to  be  set  out,  as  was  formerly  the  case  in  an  indictment  for  forgery;  in 
which  case,  it  must  be  set  out  in  the  indictment  in  words  and  figures,  as 
in  the  original  itself.     R.  v.  Mason,  1  East,  180. 

In  conclusion,  if  all  the  ingredients  of  the  offence  (whether  it  be  an 
oflSsnce  at  common  law  or  one  created  by  statute)  be  not  set  forth  b  the 
indictment,  or  if  any  of  them  be  not  stated  with  sufficient  certamty,  the 
defendant  may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of 
error.     See  R.  «»  Mason,  2  T.  R.  581.     But  in  offences  created  by 
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statute)  or  subjected  to  a  grater  degree  of  punishment  by   any  statute^ 
(although  the  defendant  may  demur,  if  the  indictment  do  not  describe  the 
offence  with  sufficient  certainty),  he  cannot,  if  it  describe  the  offence  in 
the  words  of  ttie  statute,    move  in  arrest  of  judgment,  or  bring  a  writ  of 
error;  for,  after  verdict,  the  indictment  will,  in  that  case,  be  sufficient  to 
warrant  the  punishment.     7  G.  4,  c.  64,  s.  21.     It  may  be  necessary^ 
also,  to  mention  in  this  place,  that  no  objection  can  now  be  taken  to  any 
indictment,  for  that  the  matters  alleged,  or  the  persons  described  in  it,  do 
not  correspond  in  number  or  gender  with  the    description    in  *lhe  statute. 
upon  which  the  indictment  is  framed;  for  whenever  any  statute 
♦relating  to  any  offence,  whether  punishable  upon  indictment  or  [  *63  ] 
summary  conviction,  in  describing  or  referring  to  the  offence,  or 
the  subject*matter  on  or  with  respect  to  which  it  shall  be  committed,  hath 
used  or  shall   use  words  importing  the   singular  number  or  the  masculine 
gender  only,  yet  the  statute  shall  be  understood  to  include  several  matters, 
several  persons,  females  and  males,  bodies  corporate  and   individuals,  un- 
less it  |>e  otherwise  specially  provided,  or  there  be  something  in  the  sub- 
jector  context  repugnant  to  such  construction.  7  &  8  6.  4,  c.  28,  s.  14. 
On  the  other  hand,  if  the  offence  be  well  laid,  but  there  be  a  material  vari- 
ance between  the   offence  as  laid,  and  the  evidence  offered  to  support  it^ 
the  defendant  must  be  acquitted. 

it  must  not  bt  double.] — The  defendant  must  not  be  charged  with  bav* 
iog  committed  two  or  more  offences  in  any  one  count  of  the  indictment; 
for  instance,  one  count  cannot  charge  the  defendant  with  having  commit- 
ted a  murder  and  a  robbery,  or  the  like.  So  two  defendants  cannot  be 
jointly  charged  with  murder  or  manslaughter  by  means  of  an  injury  done 
by  one  of  them  to  the  deceased  on  one  day,  and  another  injury  done  by 
the  other  of  them  on  a  different  day.  Reg.  v.  Devett,  8  C.  &  P.  639. 
The  only  exceptions  to  this  nilc  are  to  be  found  in  indictments  for  bur- 
glary, in  which  it  is  usual  to  charge  the  defendant  with  having  broken 
and  entered  the  bouse  with  intent  to  commit  a  felony,  and  also  with 
having  committed  the  felony  intended;  and  in  indictments  for  embezzle- 
ment by  clerks  and  servants,  (or  public  officers,  2  W.  4,  c.  4,  s.  3),  which 
may  charge  any  number  of  distinct  acts  of  embezzlement,  not  exceeding 
three,  which  may  have  been  committed  against  the  same  master  within  six 
months  inclusive.  7  &  8  G.  4,  c.  29,  s.  48.  The  proper  course  nnder 
this  statute  is  to  charge  the  several  acts  in  several  counts.  Reg.  v.  Pur- 
chase, C.  8l  Mar.  617.  Laying  several  overt  acts  in  a  count  for  high 
treason  is  not  duplicity,  Kelynge,  8,  because  the  charge  consists  of  the 
compassing,  &c.,  and  the  overt  acts  are  merely  evidences  of  it;  and  the 
same  as  to  conspiracy.  That  the  defendant  published  and  caused  to  be 
published  a  libel  is  not  double,  for  they  are  the  same  offence.  So,  a  count 
in  an  indictment  cliarging  a  man  with  one  endeavour  to  procure  the  commis- 
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sion  of  two  offences,  is  not  bad  for  duplicit)^  because  the'endeavour  is  ibe 
offence  charged.  R.  v.  Fuller,  1  B.  &  P.  181.  And  it  is  now  generally 
understood,  that  a  man  may  be  indicted  for  the  battery  of  two  or  more 
persons  in^the  same  count,  R.  v,  Benfield,  2  Bur.  984:  see  2  Str.  890; 
2  Ld.  Raym.  1572,  contra,  or  for  a  libel  upon  two  or  more  persons, 
where  the  publication  is  one  single  act,  R  v.  Jenner,  7  Mod.  400;  2  Burr. 
983,  without  rendering  the  count  bad  for  duplicity.  In  felonies  also,  the 
indictment  may  charge  the  defendant,  in  the  same  count,  with  felonious 
•acts  feith  Aspect  to  several  persons — as,  in  robbery,  wiih  having  assaulted 
A.  &B.,  and  stolen  from  A.  one  shilling,  and  from  B.  two  shillings — if 
it  was  all  one  transaction.     Reg.  v.  Giddings,  C.  &  Mar.  694. 

In  civil  actions,  the  usual  mode  of  objecting  to  pleadings  for  duplicity  is 
by  special  demurrer;  it  is  cured  by  general  demurrer,  or  by  the  defend- 
ant's pleading  over.  In  criminal  cases,  the  defendant  may  object  to  it  by 
special  demurrer,  perhaps  also  upon  general  demurrer,  or  the  court  in 
general,  upon  application,  will  quash  the  indictment;  but  it  is  extremely 
doubtful  whether  it  can  be  made  the  subject  of  a  motion  in  arrest  of  judg- 
ment or  of  a  writ  of  error;  and  it  is  cured  by  a  verdict  of  guilty  as  to  one 
of  the  offences,  and  not  guilty  as  to  the  other. 

*It  must  be  positive.l — Every  fact  and  circumstance  stated 
[  *54  ]  in  an  indictment  musti^e  laid  positively,  that  is,  the  indictment 
must  directly  affirm  that  the  defendant  did  so  and  so,  or  that 
such  a  fact  happened  under  such  and  such  circumstances;  it  cannot  be 
stated  by  way  of  recital,  "/Ao/  whereasj^^  &c.,  or  the  like.  2  Hawk.  c. 
25,  s.  60.  R.  V.  Whitehead,  1  Salk.  371 :  R.  v.  Crowhurst,  2  Ld. 
Raym.  1363;  1  Sho^ir.  337:  R.  ©.  Askman,  1  Sess.  Ca.  159.  As, 
for  instance,  where  an  indictment  for  not  obeying  a  justice's  order  set 
forth  the  order  by  way  of  recital,  "  that  tohereas  a  certain  order^^^  &c., 
although  it  charged  the  not  obeying  the  order  positively,  it  was  holdenbad. 
R.  V,  Crowhurst,  2  Ld.  Raym.  1363.  •  So,  slating  a  matter  by  way  of 
argument  or  inference  would  render  the  indictment  bad  ;  as,  for  instance, 
that  by  a  certain  indenture  testatum  existit  that  J.  S.  demised,  &c.  ;  and 
this,  perhaps,  even  in  mere  matter  of  inducement,  although  in  one  case 
the  contrary  certainly  has  been  decided.     R.  v.  Goddard,  3  Salk.  171. 

A  defect  in  these  respects  is  not  cured  by  viBrdict;  and  consequently 
the  defendant  may  take  advantage  of  it  by  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error. 

It  must  not  be  repugnant,] — Where  one  material  part  of  an  indictment 
is  repugnant  to  another,  the  whole  is  void  ;  as,  for  instance,  an  indictment 
charging  the  defendant  with  forging  a  bond  by  which  J.  S.  was  boundy 
&c.  (which  is  impossible  if  the  writing  be  forged);  or  with  disseising  A., 
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and  it  appears  upon  ibe  face  of  the  indictment  that  A.  had  but  an  estate 
for  years  ;  2  Hawk.  c.  25,  s.  62;  wiih  stealing  the  goods  of  the  said  J. 
S.,  where  the  name  of  J.  S.  was  not  previously  mentioned;  Id.  s.  72  ; 
or  in  the  parish  aforesaid^  where  no  parish  was  before  mentioned;  (antej 
p.  39);  for  forging  a  bill  of  exchange,  slating  it  to  be  signed  by  the  party 
whose  signature  was  alleged  to  be  forged;  R.  v.  Carter,  2  East,  P.  C. 
985;  or  the  like.  If  the  repugnancy  be  in  an  immaterial  part,  it  may  in 
general  be  rejected  as  surplusage,  especially  after  verdict.  Bac.  Abr., 
Pleas,  (14).  Thus,  upon  an  indictment  tempore  1  G.  4,  foi  stealing  a 
mare  in  the  fourth  year  of  the  reign  of  G.  4,  against  the  peace  of  our 
lord  the  now  king,  the  words  '^  fourth  year  of  the"  may  be  rejected  as 
surplusage.  El.  v.  Gill,  R.  &  R.  431.  But  still  it  is  a  general  rule, 
that  an  allegation  in  pleading,  which  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  not  repugnant  to  atUecedent  matter,  cannot  be  reject- 
ed as  surplusage,  though  laid  under  a  videlicet,  however  inconsistent  it 
may  be  with  an  allegation  subsequent.     R.  v,  Stevens,  5  East,  244. 

Averments,  how  made,] — The  usual  way  of  making  an  averment  in  an 
indictment  is  thus  :  ^'  Jlnd  the  jurors  aforesaid  upon  their  oath  aforesaid, 
do  further  present,  iAa/,"&c.;  or,  if  it  be  connected  with  what  has  imme- 
diately preceded  it,  it  maybe  introduced  simply  thus  :  ''  And  that,^^  &c., 
then  proceeding  to  state  the  matter  of  the  averment.  But  when  the  matter 
of  the  averment  is  but  a  mere  adjunct  of  some  person  or  thing  preced- 
ing, it  does  not  require  even  this  technical  mode  of  introducing  it ;  thus, 
"  that  A.  being  an  officer,"  &c.,  is  a  sufficient  averment  that  A.  was  aQ 
officer;  see  R.  v.  Johnson,  2  Rol.  Rep.  226:  R.  v.  Boyall,  2  Burr. 
832:  R.  t;.  Bootie,  Id.  864:  R.  v.  Higgins,  Id.  1232:  R.  v.  Somerton, 
7  B.  &  C.  463:  2  Hawk.  c.  25,  s.  112  ;  "  that  A.,  knowing  that  B. 
was  indicted  for  forgery,  concealed  a  witness  against  him,"  is  a  sufficient 
averment  that  B.  was  indicted  ;  Fitzg.  122,  263  ;  so,  "  datis  plagank 
mortalem,"  R.  «.  Long,  5  Co.  120  ;  March,  pi.  127,  or  "  sci- 
ens  *lhat,"  &c.,  R.  r.Lawley,  2  Str.  904,  is  a  good  averment.  [  *55  } 
So,  where  an  indictment  for  perjury  stated  that  "  at  and  upon 
the  hearing  of  the  said  complaint,"  the  defendant  deposed,  &c.,  this  was 
holden  to  be  a  sufficient  averment  that  the  complaint  was  heard.  R.  v. 
Aylett,  1  T.  R.  70. 

3.   Conclusion  of  the  Indictment, 

For  an  offence  at  common  law.] — An  indictment  for  an  ofience-at  cem- 
mon  law  concludes  thus  :  "  Against  the  peace  of  our  lady  the  Queen, 
her  Crown  and  dignity. ^^  Indictments  for  nuisance  usually  conclude, 
'^  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
our  said  lady  the  Queen,"  &c.,  as  well  as  *'  against  the  peace,"  &c.;.  but 
ibis  conclusion,  ad  commune  nocumentum^  does  not  seem,  to  be  essen- 
tial. 
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"  Tfce  words  "  against  the  peace  of  our  lady  the  Queen,V  however, 
seem  to  be  esseotial  in  all  cases,  2  Hale,  188:  R.  v.  Pafirey,  Cro.  Jac. 
527:  R.  V.  Leyton,  Cro.  Car.  684:  R.  v.  Lane,  6  Mod.  128:  R.  «• 
Cook,  R.  &  R.  176,  excepting  in  indictments  for  non-feasance;  R.  ». 
Wyatt,  1  Salk.  381;  1  Vent.  108,  111;  and  even  in  these  they  are  uni- 
formly used:  '^  against  the  peace,"  without  saying  *' of  our  lady  the 
Queen,"  would  be  insufficienjl.  2  Hale,  188.  If  the  offence  were  cona- 
mitted  in  the  reign  of  the  late  King,  the  indictment  should  conclude, 
^^  against  Ae  peace  of  our  lord  the  late  King,"  &c.;  if  ''  of  our  Lord 
the  King,"  or  "  of  our  lord  the  now  King,"  it  would  be  bad;  2  Hale, 
189;  and  formerly  the  defendant  might  have  moved  in  arrest  of  judgment, 
R.  V.  Lookup,  3  Burr.  1901:  R.  v.  Tayfcr,  5  D.  &  R.  422,  or  brought 
a  writ  of  error.  Contra  pacem  nuper  regis  et  regis  ntinc,  might  answer 
in  such  a  case,  R.  v.  Winter,  Yelv.  66,  because  the  words  ^'  et  regie 
ntinc"  might  be  rejected  as  surplusage.  On  the  other  band,  if  an  of- 
fence (as,  for  instance,  a  nuisance)  commence  in  the  reign  of  one  king, 
and  still  continue  in  the  reign  of  his  successor,  the  indictment  should  prop- 
erly conclude  against  the  peace  of  both.  2  Hale,  189.  If  an  indictment 
allege  the  offence  to  have  been  committed  in  the  present  reign,  and  con- 
clude '^  against  the  peace  of  our  said  late  lord  the  King,"  the  word  ^^  late 
may  be  rejected  as  surplusage.     R.  v.  Scott,  R.  &  R.  415. 

By  7  6.  4,  c.  64,  s.  20,  no  judgment  upon  any  indictment  or  informa- 
tion for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry,  or 
by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  want 
of  the  words   ^^  against  the   peace."      A  conclusion  ^^  against  the  peace 

of  the  present  King,"  for  an  offence  in  the  reign  of  the  late  King, 
is  cured  by  this  statute;  for  it  is  the  same  as  if  no  conclusion  bad 
been  stated,  R.  v.  Chalmers,  1  Mood.  C.  C.  352;  5  C.  &  P.  331, 
and  therefore  the  only  mode  in  which  such  an  objection  can  now 
be  taken  is  by  demurrer.  Reg.  v.  W.  Smith,  2  M«  &  Rob. 
109.  But  an  indictment  charging  an  offence  on  a  day  within  the  present 
reign,  and  concluding  against  the  peace  of  the  present  King,  is  not  sup- 
ported by  proof  of  an  offence  on  a  day  in  a  former  reign  ;  and  this  ob- 
jection still  entitles  the  prisoner  to  an  acquittal.  Reg.  v.  Pringle,  Id* 
276. 

The  words  '^  her  crown  and  dignity,"  though  always  used,  are  not  es- 
aential.     2  Hale,  188. 

For  an  offence  by  statute,'] — An  indictment  for  an  offence  created  by 
statute  concludes  thus  :  ^^  •dgainst  the  form  of  the  statute  in  suck  case 
made  and  provided^  and  against  the  peace  of  our  lady  the    Queen^  her 

crown  and  dignity.^* 
[  ♦56  ]  *  Where  a  statute  either  creates  the  offence  altogether,  or  makes 

aa  offence  at  common  law  an  offence  of  a  higher  nature,  (as,  for 
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inttance,  where  it  makes  a  misdemeanor  a  felony),  an  indictment  for  the  pf- 
fence  must  conclude  contra  formam  stattUi.  2  Hale,  192;  2  Hawk.  c. 
25,  s.  116;  R.  v.  Clark,  1  Salk.  370:  R.  v.  Harrison,  2  Rol.  Rep.  38.  If 
the  statute  do  not  make  it  an  offence  of  a  higher  nature,  but  merely  in- 
crease or  otherwise  alter  the  punishment,  &c.,  (as,  for  instance,  perjury 
under  stat.  5£].  c.  9),  the  indictment,  in  order  to  bring  the  offen(||  within 
the  statute,  must  conclude  contra  formam  statuti;  {sed  quc^re^  Reg.  v. 
Williams,  Q.  B.,  E.  T.  1845);  but  if  it  do  not  conclude,  it  may  still  be 
a  good  indictment  for  the  offence  at  common  law.  2  Hale,  191,192.- 
Or  if  the  statute  be  merely  declaratory  of  an  offence  at  common  law, 
(as  high  treason,  for  instance),  without  adding  to  or  altering  the  punish^ 
ment,  &c.,  an  indictment  for  the  offence  may  conclude  contra  formam 
skUiUi,  or  as  at  common  law.     2  Hale,  189. 

But  where  a  statute  merely  takes  away  a  certain  privilege  or  bene- 
fit from  a  person  committing  a  common-law  offence  under  particular 
circumstances,  to  which  benefit  or  privilege  the  defendant  would 
have  been  entitled  at  common  law,  as  for  instance,  where  it  takes 
away  the  benefit  of  clergy  from  a  common-law  felony,  an  indictment 
for  the  offence,  although  it  must  charge  it  to  have  been  committed 
under  the  circumstances  mentioned  in  the  statute,  should  not  con- 
clude contra  formam  statuti.  2  Hale,  190.  Thus,  indictments  for 
murder,  manslaughter,  robbery,  burglary,  house-breaking,  stealing  in  a 
dwelling-bouse,  and  the  like,  need  not  conclude  contra  formam  statuti; 
lb. ;  unless,  in  the  latter  instances,  a  larceny  be  committed  of  a  thing 
which  at  common  law  was  not  the  subject  of  larceny.  R.  v.  Pearson, 
1  Mood  C.  C-  13;  5  C.  &  P.  121:  R.  v-  Chalburn,  1  Mood.  C.  C. 
403:  R.  V.  Lucy  Berry,  1  M.  &  Rob.  463:  Reg.  v.  Polly,  1  C.  &  K. 
77.  In  order  to  warrant  a  sentence  of  transportation  for  life  on  an  indict- 
ment for  larceny  after  a  previous  conviction  for  felony,  the  indictment  need 
not  conclude  contra  formam  stcUuti.     Reg.  v.  Blea,  8  C.  &  P.  735. 

Where  one  statute  is  relative  to  another,  as  where  one  creates  the  of- 
fence and  the  other  the  penahy,  an  indictment  for  the  offence  must  con- 
clude contra  formam  statutorum,  2  Hale,  173;  Broughton  v.  Moore, 
Cro.  Jac.  142.  So,  where  one  statute  declares  the  offence  and  awards 
a  punishment,  and  by  a  subsequent  statute  the  punishment  is  altered,  the 
indictment  should  conclude  contra  formam  statutorum.  Reg.  v.  Adams, 
1  C.  &  Mar.  299.  But  if  one  statute  subject  an  offence  to  a  pecuniary 
penalty,  and  a  subsequent  statute  make  it  a  felony,  an  indictment  for  the 
felony  should  conclude  contra  formam  statuti.  R.  v.  Pim,  R.  &  R.  425. 
Where  the  offence  is  prohibited  by  several  independent  statutes,  the  in- 
dictment may  conclude  contra  formam  statutorum^  or  siatuti.  2  Hawk. 
c.  25,  s.  117.  If  the  statute  creating  the  offence  be  temporary,  and  be 
continued  or  made  perpetual  by  another  statute,  an  indictment^for  the  of- 
fence may  conclude  contra  formam  statuti:  2  Hale,    173;  Dingley  v% 
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Moor,  Cro.  £1.  750:  R.  9.  Morgan,  2  Str.  1066;  bat  where  a  former 
statute  is  discootmued,  and  revired  by  a  sabseqaeot  one.  Lord  Hale  sajs, 
tbat  it  is  safer  in  such  a  case  to  conclude  contra  formam  Jta/utoriim,  al- 
though, according  to  good  authorities,  contra  formam  ttattUi  would  be 
sufficient.  2  Hale,  173.  An  indictment  for  a  common-law  felony,  com- 
mitted ^MToad,  but  made  triable  in  this  country  by  statute,  need  not  con« 
elude  contra  formam  statntu     R.  v.  Sawyer,  R.  b  R.  294. 

Omitting  to  conclude  contra  formam  itatutij  when  it  is  essential 
[  *57  ]  *is  error,  and  may  be  made  jhe  subject  of  demurrer,  motion  in  ar- 
rest of  judgment,  or  writ  of  error;  for  thb  b  not  cured  by  the  stat. 
7  G.  4,  c.  64,  s.  20.  R.  v.  Pearson,  1  Mood.  C  C.  313:  R.  r.  Rad- 
elifie,  2  Mood.  C.  C.  6S.  So,  concluding  contra  formam  HattUi  for 
staftUorumj  or  the  contrary,  may  be  made  the  subject  of  a  demurrer;  but 
no  judgment  upon  any  indictment  or  information  for  any  felony  or  misde- 
meanor, whether  after  verdict  or  outlawry,  or  by  confession,  default,  or 
otherwise,  shall  be  stayed  or  reversed  for  the  insertion  of  the  words 
'*  against  the  form  of  the  statute,"  instead  of  the  words  '^  against  the  form 
of  the  statutes,"  or  vice  versL  7  G.  4,  c.  64,  s  20.  If  an  indictment 
conclude  contra /ormam  «la<ii/i,  when  it  should  conclude  as  at  common 
law,  the  mistake  is  not  material,  and  the  words  conlrajormam  siattUij 
may  be  rejected  as  surplusage.  R.  v,  Matthews,  5  T.  R.  162;  R.  v. 
Bathurst,  Say.  225  :  Ward  ».  Rich,  1  Vent.  103. 

The  conclusion,  contra  formam  stcUuti^  will  not  supply  the  omission  of 
the  words  ^^  against  the  peace,"  &c.  R.  v.  Cook,  R.  &  R.  176,  which, 
in  an  indictment  founded  upon  a  statute,  besides  the  words  contra  formam 
^iatutiy  are  absolutely  necessary.  2  Hale,  183.  If  these  words  be 
omitted,  the  defendant  may  demur,  but  be  cannot,  upon  that  ground,  move 
in  arrest  of  judgment,  or  bring  a  writ  of  error.  7  G.  4,  c.  64,  s.  20; 
Reg.  r.  W.  Smith,  2  M.  &  Rob.  109. 


Sect.  4. 

Joinder  of  two  or  more  Defendants  in  one  Indictment. 

Where  several  persons  join  in  the  commission  of  an  offence,  all,  or 
any  number  of  them,  may  be  jointly  indicted  for  it,  or  each  of  them  may 
be  indicted  separately.  Thus,  if  several  commit  a  robbery,  burglary,  or 
murder,  they  may  be  indicted  for  it  jointly,  2  Hale,  173,  or  separately; 
and  the  same,  where  two  or  more  commit  a  battery,  or  are  guilty  of  ex- 
tortion, or  the  like.  R.  v  Atkinson,  1  Salk.  382.  And  though  they 
have  acted  separately,  yet,  if  the  grievance  is  the  result  of  the  acts  of  all 
jointly,  all  may  be  indicted  jointly  for  the  offence.  R.  v.  Trafford,  1 
B.  &  Ad.  874.  Where  money  has  been  obtained  under  false  pretences, 
and  the  false  pretences  were  conveyed  by  words  spoken  by  one  defendant 
iu  the  presence  of  the  others,  all  of  whom  acted  in  concert  together,  it 
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was  bolden  that  tbej  might  all  be  indicted  jointly.  R.  v.  Young,  3  T.  R. 
98.  So,  where  two  persons  joined  in  singing  a  libellous  song,  it  was 
bolden  that  they  might  be  indicted  jointly;  R.  v.  BenGeld,  2  Burr,  985; 
and  the  same,  where  two  or  more  persons  join  in  any  other  kind  of  publica- 
tion of  a  libel.  But  if  the  publication  of  each  party  be  distinct,  as  if  two 
booksellers,  not  being  partners,  sell  the  libel  at  their  respective  shops,  they 
must  be  indicted  separately.  So,  two  or  more  cannot  he  jointly  indicted  for 
perjury,  R.  v.  Phillips,  2  Str.  921,  or  for  seditious  or  blasphemous  words, 
or  the  like,  because  such  offences  are  in  their  nature  several.  Even  where 
several  commit  a  joint  act,  which  act,  however,  is  not  of  itself  illegal,  but 
becomes  so  merely  by  reason  of  some  circumstances  applicable  to  each 
individual  severally  and  not  jointly,  they  must  be  indicted  separately;  2 
Hawk.  c.  25,  s.  89;  thus,  several  partners  cannot  be  indicted  jointly  for 
exercisting  their  trade  without  having  served  an  apprenticeship.  R.  v, 
Atkinson,  1  Salk.  382  :  R  v.  Weston,  2  Str.  623.  But  principals  in 
the  first  and  second  degree,  and  accessaries  before  and  after  the 
fact,  may  all  be  joined  in  the  same  indictment;  2  Hale,  173;  *or  [  ^58  ] 
the  principals  may  be  indicted  first,  and  the  accessaries  after  the 
conviction  of  the  principals,  or  before,  for  a  substantive  ofience.  (See 
anUj  p.  3).  It  is  said  that  several  may  be  jointly  indicted  for  severally 
erecting  common  inns,  ad  commune  nocumentum^  if  it  be  said,  that  they 
$eparalUtr  erexerunt^  &c.;  and  the  same  as  to  keeping  disorderly  houses, 
&c. :  lb. :  but  it  is  much  better,  and  more  usual  in  practice,  to  indict  the 
proprietors  of  each  house  separately. 

Misjoinder  of  defendants  may  be  made  the  subject  of  a  demurrer,  mo- 
tion in  arrest  of  judgment,  or  writ  of  error;  or  the  court  will  in  genera] 
quash  the  indictment.  But  where  there  are  difierent  counts  against  dififerent 
persons  in  the  same  indictment,  this,  though  aground  for  moving  to  quash 
the  indictment,  is,  it  seems,  no  cause  of  demurrer,  R.  v,  Kingston,  8 
East,  41,  provided  the  counts  be  otherwise  such  in  substance  as  may  be 
joined. 

Upon  an  indictment  against  two  persons,  charging  them  with  a  joint  and 
single  ofl!ence,  as  stealing  in  the  dwelling-bouse,  both  or  either  may  be 
found  guilty,  but  they  cannot  be  found  guilty  of  -separate  parts  of  the 
charge;  and  if  they  be  found  guilty  separately,  judgment  cannot  be  passed 
upon  one,  unless  a  pardon  be  obtained,  or  a  nolh  prosequi  be  entered,  as 
to  the  other.  R.  v.  Hempstead,  R.  &  R.  344.  So,  if  two  be  charged 
jointly  with  receiving  stolen  goods,  a  joint  act  of  receiving  must  be  proved: 
proof  that  one  received  in  the  absence  of  the  other,  and  afterwards  de- 
livered to  him,  will  not  suffice.  R.  v.  Messingbam,  1  Mood.  C.  C.  257. 
Ily  seems  that  several  receivers  may  be  charged  in  ibe  same  indictment  with 
separate  and  distinct  acts  of  receiving:  Reg.  v.  Pulham,  9  C.  &  P.  281, 
(antej  p.  8) :  at  least  it  is  too  late  after  verdict  to  object  that  they  should 
have  been  indicted  separately.    Reg.  r.  HayeS)2  M.  &  Rob.  156. 
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Where  several  persons  are  iodicted  for  burghry  and  larceny,  one  may  be 
found  guilty  of  burglary  and  larceny,  and  the  others  of  the  larceny  only. 
R.  V.  Butterwortb,  R.  Sl  R.  520.     See  R.  v.  Turner,  I  Sid.  171. 


Sect.  5. 
Joinder  of  sevi^al  offences  in  different  counts  in  one  indictment. 

We  have  already  seen,  {ante^  p.  53),  that  if  a  defendant  be  charged 
with  two  or  more  offences  in  the  same  count  of  an  indictment,  the  count 
will  be  bad  for  duplicity,  except  in  one  or  two  excepted  cases.  As  to 
charging  a  defendant  with  different  offences  in  different  counts,  it  admits 
of  a  different  consideration. 

In  an  indictment  for  high  treason,  there  may  be  different  counts,  each 
charging  the  defendant  with  different  species  of  treason  against  the  Queen 
and  her  government,  such  as  compassing  the  Queen's  death,  levying  war, 
adhering  to  the  Queen's  enemies,  within  stat.  25  Ed.  3,  st.  5,  c.  2,  and 
the  conspiracies  to  levy  war,  within  sat.  36  G.  3,  c.  7,  s.  1 ;  but  you 
cannot  join  counts  for  treason  against  the  Queen  and  her  government,  and 
treasons  relating  to  other  matters,  where  the  judgments  are  different;  at 
least  I  have  never  known  or  read  of  an  instance  of  the  kind. 

A  defendant  ought  not  to  be  charged  with  different  felonies  in  different 
counts  of  an  indictment;  as,  for  instance,  a  murder  in  one  count  and  a 
burglary  in  another,  or  a  burglary  in  the  house  of  A.  in  one  count 
and  a  distinct  burglary  in  the  house  of  B.  in  another,  or  a 
[  *59  ]  *larceny  of  the  goods  of  A.  in  one  count  and  a  distinct  larceny 
of  the  goods  of  B.,  at  a  different  time,  in  another.  If  the  objection 
in  such  a  case  be  made  before  the  defendant  has  pleaded,  or  the  jury  are 
charged,  the  judge  in  bis  discretion  may  quash  the  indictment;  or  if  it  be 
not  discovered  until  after  the  jury  are  charged,  the  judge  may  put  the  pros- 
ecutor to  bis  election  on  which  charge  he  will  proceed;  R.  v.  Young,  3 
T.  R.  106;  but  it  is  no  objection  in  arrest  of  judgment.  3  T.  R.  98: 
see  Reg.  ©.  Hinley,  2  M.  &  Rob.  524:  O'Connel  v.  Reg.,  11  Cla.  & 
Fin.  155.  Thus,  upon  an  indictment  for  receiving  stolen  goods,  if  it  ap- 
pear that  the  articles  were  received  at  different  times,  the  prosecutor  must 
elect  as  to  the  receipt  of  which  articles  he  will  prosecute  ;  but  the  mere 
probability  that  the  goods  were  stolen  or  received  at  different  times  is  no 
ground  for  putting  the  prosecutor  to  his  election.  R.  v.  Dunn,  1  Mood. 
C.  C.  146:  Reg.  v.  Hinley,  supr^.  Where  several  articles  are  men- 
tioned in  the  indictment,  the  prosecutor  must  prove  that  they  were  all 
taken  at  the  same  time,  or  if  at  several  times,  so  near  to  each  other  as  to 
form  parts  of  one  continuing  transaction,  otherwise  the  court  will  put  tbe 
prosecutor  to  bis  election.  R.  v.  Smith,  1  Mood.  C.  C.  295:  see  R.  v. 
Ellis,  6  B.  &  C.  145.     So,  upon  an  indictment  for  robber/,  and  for  an 
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assault   with  inteni,  &c.,  in  different  counts,   the  prosecutor  must  elect 
upon   which   be     will   proceed.     R.  v.  Gough,  2  M.  &  Rob.  71  :    R. 
17.    Smith,    3    C.  &  P.  412.     Where,  however,  the  defendant  was  in- 
dicted under  the  stat.  7  W.  4  &  1  Vict.  c.  85,  ss.  2,  4,  in  several  counts 
for  slabbing,  witl)  intent  to  murder,  with   intent  to  maim  and  disable,  and 
with  intent  to  do  some  grievous  bodily  barm,  it  was  holden,  that  the  pro- 
secutor was  not  bound  to  elect  upon  which  count  he  would  proceed,  not- 
withstanding the  judgment  is  by  the   statute  different,  being  on  the  first 
count  capital,  and  on  the  others  transportation.     Reg.  v.  Strange,  8  C. 
&  P.  172.     And  wheie  to  those  counts  was  added  a  count  for  a  common 
assault,  and  the  prisoner  being  found  guilty  of  an  assauli,  the  verdict  wad 
entered  on  the  count  for   stabbing  with  intent  to  do  grievous  bodily  harm, 
under  7  W.  4  &   1  Vict.  c.  85,  s.   11,   the  conviction    was   held   good. 
Reg.  V.  R.  Jones,  2  Mood.   C.  C.   94;  8  C.  &  P.  776.     In  a  case  of 
arson,   the   indictment    contained    five  counts,  eat  h  charging  a  firing  of  a 
bouse  of  a  different  owner  :  but  it  being  opened  that  the  five  houses  were 
in  a  row,  and  the  same  fire  burnt  them  all,  the  judge  would  not  put  the 
prosecutor  to  elect,  it  being  all  one  transaction.     Reg.  v.  IVueman,  8  C 

6  P.  727.  The  application  for  a  pioserutor  to  elect  is  an  application  to 
the  discretion  of  ihe  judge,  founded  on  the  supposition  that  the  case  ex- 
tends to  more  than  one  charge,-  and  may  therefore  be  likely  to  embarrass 
the  prisoner  in  his  defence.  Id.  Reg.  v.  Hinley,  2  M.  ^  Rob.  524. 
It  is  no  objection,  in  point  of  law,  that  an  indicunent  charges  prisoners  in 
one  count  as  principals  in  stealing,  and  in  afhother  as  receivers  ;  but,  upon 
a  case  reserved,  the  judges  were  divided  in  opinion,  whether  the  prosecu- 
tor should  have  been  put  to  his  election,  and  directed  that  both  charges 
should  not,  for  the  future,  be  put  in  the  same  indictment.  R.  v.  Gallo- 
way, 1  Mood,  C.  C.  234:  R.  p.  Ftfuler,  3  C.  &  P.  413:  R.  v.  Mad- 
den, 1  Mood.  C.  C.  277.  A  defendant  may  be  charged  as  accessary 
before  the  fact  in  one  count,  and  as  accessary  after  the  fact  in  another 
count,  to  the  same  felony,  without  putting  the  pfbsecutor  to  his  election, 
and  may  be  convicted  on  both  counts.  R.  v.  Blackston,  8  C.  &  P.  43. 
So  he  may  be  indicted  as  a  principal  in  the  first  degree  in  one  count,  and 
tts  principal  in  the  second  degree  in  another  count.  R.  v.  Gray, 

7  C  &  P.  174.     And  a  receiver  may  *be  indicted  as  an  acces-  [  *60  ] 
sary  in  one  count,  and  for  a  substantive  felony  in  another  count  ; 

and  although,  in  his  discretion,  the  judge  may  put  the  prosecutor  to  his 
election,  he  will  not  do  so  whenever  it  is  clear  that  there  is  only  one  of- 
fence, and  the  joinder  of  counts  cannot  prejudice  the  defendant.  R.  v. 
Austin,  7  C.  &  P.  71»6:  R.  u.  Hartall,  Id.  475:  R.  v.  Wheeler,  Id. 
170:  Reg.  v.  Pulham,  9  C  &  P.  281. 
^  Akhougb  a  prosecutor  is  not  permitted  to  charge  a  defendant  with  dif- 
ferent  felonies  in  different  counts,  yet  he  may  charge  the  same  felony  in 

different  ways  hi  several  counts,  in  order  to  meet  the  facts  of  the  case: 

10 
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as,  for  Instance,  if  there  be  a  doubt  whether  the  goods  stolen,  or  the  house 
in  which  a  burglary  or  larceny  was  committed,  be  the  goods  or  bouse  of 
A.  or  ofB.,  they  may  be  stated  in  one  count  as  the  goods  or  house  of 
A.,  and  in  another  as  the  goods  or  house  of  B.       See  R.  v,  Eggington, 

2  B.  &  P.  508. 

The  statute  7  &  8  G.  4,  c.  28,  s.  6,  which  abolishes  the  benefit  of 
clergy  in  cases  of  felony,  provides  that  nothing  therein  contained  shall 
prevent  the  joinder  in  any  indictment  of  any  counts  which  might  have 
been  joined  before  the  passing  of  that  act. 

Indictments  for  misdemeanors  may  contain  several  counts  for  different 
offences,  provided  the  judgment  upon  each  be  the  same.     R.  v.  Young, 

3  T.  R.  98,  106:  R.  v.  Towie,  2  Marsh,  466:  R.  v.  Johnson,  3  M.  & 
S.  539  :  R.  t'.  Kingston,  8  East,  46  :  and  see  R.  v.  Benfield,  2  Burr. 
984  :  R.  V.  Jones,  2  Camp.  131.  Even  where  several  different  persons 
were  charged  in  different  counts  with  offences  of  the  same  nature,  the 
court  held  that  it  was  no  groimd  for  a  demurrer,  however  it  might  be  for 
an  application  to  the  discretion  of  the  court  to  quash  the  indictment.  R. 
V,  Kingston,  8  East,  41.  Where  two  defendants  were  indicted  for  a 
conspiracy  and  a  libel,  and  at  the  close  of  the  case  for  the  prosecution 
there  was  evidence  against  both  as  to  a  conspiracy,  but  against  one  only 
as  to  the  libel,  the  judge  then  put  the  prosecutor  to  elect  which  charge  he 
would  proceed  upon.  Reg.  v.  Murphy,  8  C.  &  P.  297.  If,  however, 
where  there  are  several  counts  charging  different  offences  in  law,  the  judg- 
ment be  entered  up  generally  ^pon  all,  that  the  defendant,  ^^for  his  said 
offencesy^^  be  adjudged,  &c.,  and  It  appears  that  any  count  was  bad  in  law, 
the  judgment  will  be  reversed  on  error.  O'Connel  v^  Reg.,  11  Cla.  & 
Fin.  155.  To  prevent  this,  it  is  now  usual,  in  cases  of  misdemeanor,  to 
pronounce  and  enter  up  the  same  judgment  separately  on  each  count  of 
the  indictment. 

It  may  be  necessary  to  mention,  that  the  court  will  not  order  counts  to 
be  struck  out  of  an  indictment,  as  they  will  out  of  a  declaration  in  civil 
cases  ;  for  ihe  latter  is  the  suggestion  of  the  parly  merely,  the  former  the 
finding  of  a  grand  jury.     R.  v,  Pewtress,  2  Str.  1026. 

The  commencement  of  a  second  or  subsequent  count  is  in  form  thus  : 
*'  •4nd  the  jurors  aforesaid^  upon  their  oath  aforesaid^  do  further  presenty 
thaty^^  Sfc,.,  so  proceeding  to  state  the  offence. 


Sect.  6. 
Within  what  time  the  Bill  must  be  preferred. 
At  common  law  there  was  no  time  limited  for  commencing  a  suit  by 
the  King ;  and  therefore,   in  all  cases  of  treason,   felony,  aOT 
[  *61  ]  misdemeanor,    *  where  a  time  is  not  now  limited  by  statute. 
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the  indictment   may  be    preferred  at  any    length  of  time   after  the  of- 
fence. 

Indictments  for  such  high  treasons  as  cause  corruption  of  blood,  (with 
the  exception  of  .treason  by  "  designing,  endeavouring,  or  attempting  any 
assassination  of  the  King  by  poison  or  otherwise,"  7>  &  8  W.  3,  c.  3,  s. 
6),  must  be  found  by  the  grand  jury  within  three  years  next  after  the 
offence  committed,  if  the  offence  have  been  committed  within  England, 
Wales,  Berwick-upon-Tweed,  7  &  8  W.  3,  c,  3,  s.  5,  or  Scotland;  see 
Fost.  249;  but  if  committed  on  the  high  seas  or  in  a  foreign  country, 
there  is  no  time  limited  for  the  prosecution. 

Prosecutions  upon  the  stat.  1  G.  4,  c.  1,  to  prevent  the  training  of 
persons  to  the  use  of  arms,  and  to  the  practice  of  military  evolutions  and 
exercise,  must  be  commenced  within  six  months  after  the  offence.  1  6. 
4,  c.  1,  s.  7. 

Prosecutions  by  indictment  upon  the  stat.  9  G.  4,  c.  69,  for  offences 
relating  to  game,  must  be  commenced  within  twelve  calendar  months  after 
the  commission  of  the  offence. 

Prosecutions  by  indictment  or  information  upon  the  Smuggling  Act,  8 
&  9  Vict.  c.  87,  s.  134,  must  be  commenced  within  three  years. 

By  stat.  31  Eliz.  c.  6,  all  indictments  or  informations  upon  any  statute 
penal,  whereby  the  forfeiture  is  limited  to  the  King,  must  be  brought  with- 
in two  years  after  the  offence  committed :  if  the  forfeiture  be  limited  to 
the  King  and  prosecutor,  the  suit  must  be  in  one  year;  and  in  default 
thereof,  the  same  miist  be  sued  for  the  King  within  two  years  after  that 
year  ended:  but  where  a  statute  limits  a  shorter  time,  the  suit  must  be 
brought  within  such  time  limited. 

There  are  some  few  other  cases  in  which  a  time  is  limited  for  com-- 
mencing  a  prosecution,  which  shall  be  mentioned  under  their  respective 
heads,  in  the  course  of  the  work. 

In  R.  V.  Willice,  1  East,  P.  C.  186,  it  was  holden  upon  the  repealed 
statutes  relating  to  coin,  that  the  information  and  proceeding  before  the 
magistrate,  upon  the  defendant's  being  taken,  was  to  be  deemed  the 
**  commencement  of  the  prosecution"  within  the  meaning  of  those  acts. 
So,  where  the  warrant  of  commitment  for  the  offence  was  within  the  time 
limited,  but  the  indictment  not  till  afterwards,  this  was  held  sufficient. 
Reg.  V.  Austin,  1  C.  &  K.  621.  But  proof  by  parol  that  the  prisoner 
was  apprehended  for  treason  respecting  the  coin,  within  three  months  after 
the  offence  was  committed,  was  holden  not  to  be  sufficient,  where  the  in- 
dictment was  after  the  three  months,  and  the  warrant  to  apprehend  or  to 
commit  was  not  produced.  R.  v.  Philips,  R.  &  R.  369.  In  R.  9, 
Killminster,  7  C.  &  P.  228,  an  indictment  for  night  poaching  was  pre- 
ferred against  the  defendant  within  twelve  months  after  the  commission  of 
tlie  offence,  and  was  ignored;  four  years  afterwards  another  bill  was  found 
against  him  for  the  same  offence,  and  upon  an  objection  that  the  proceed- 
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iDg  was  out  of  time,  Coleridge,  J.,  doubled  whether  the  first  indtctmeot 
was  not  a  proceeding  sufficient  to  entitle  the  prosecutor  to  proceed:  be 
reserved  the  point,  but  tbe  defendant  was  acquitted  upon  the  merits.  See 
also  Tilladam  r.  Inhabitants  of  Bristol,  4  N.  &  M.  144.  The  two  first 
cases,  though  decided  upon  statutes  now  repealed,  will  be  useful  in  the 
construction  of  statutes  in  which  similar  provisions  occur. 


[  *62  ]  •Sect.  7. 

Indictment^  Haw  Found. 

Iif  ordinary  cases,  upon  furnishing  the  clerk  of  the  arraigns,  or  clerk  of 
the  indictments  at  the  assizes,  or  the  clerk  of  the  peace  at  sessions,  with 
tbe  particulars  of  the  offence,  he  will  draw  the  indictment;  but  in  cases 
where  more  than  ordinary  care  may  be  requisite  in  framing  the  indictment, 
it  is  better  to  get  it  drawn  by  counsel,  and  then  let  it  be  engrossed  on  plain 
parchment  without  stamp.  Indorse  on  it  the  names  of  the  witnesses  in- 
tended to  be  examined  before  the  grand  jury. 

As  soon  as  the  indictment  is  engrossed,  the  crier  at  the  assizes,  or  the 
clerk  of  the  peace  at  sessions,  will  administer  the  oath  to  the  witnesses, 
which  is  absolutely  necessary;  (see  R.  v.  Dickinson,  R.  &  R.  401); 
and  the  proper  officer  will  then  lay  the  indictment  before  the  grand  jury. 

Two  indictments  founded  on  the  same  case,  one  for  a  felony  under  a 
Statute,  and  another  for  a  misdemeanor  at  common  law,  ought  not  to  be 
preferred  at  the  same  time.  See  R.  v.  Doran,  1  Leach,  538  :  R.  v. 
Smith,  3  C.  &  P.  413.  But  tbe  Court  of  Queen's  Bench  will  not  quash 
them  in  such  a  case.     Reg.  v.  Stockley,  3  Q.  B.  23d;  2  G.  &  D.  723. 

After  the  indictment  has  been  taken  to  the  grand  jury  room,  it  will  come 
under  the  consideration  of  the  grand  jury  in  its  turn.  The  witnesses  are 
then  called  in,  in  the  order  in  which  their  names  are  indorsed  on  the  iA- 
dictment,  and  examined  by  the  grand  jury;  and  if  the  offence  sliould  ap- 
pear to  a  majority  of  the  jury  (consisting  of  twelve  at  least)  to  have  been 
sufficiently  proved,  the  clerk  of  the  grand  jury  will  indorse  on  the  indict- 
ment, ''  ^  true  W//;"  but  if  the  majoriiy  should  be  of  opinion  that  the 
ouence  has  not  been  sufficiently  proved,  the  words,  ^^Mo  true  AiM,"  are 
in  that  case  indorsed  on  the  indictment.  Afterwards,  the  foreman,  acconi- 
panied  by  the  other  grand  jurors,  carries  the  indictments  so  indorsed  into 
coqrt,  and  deliver  them  to  the  clerk  of  the  arraigns,  or  clerk  of  the  peace, 
^bo  thereupon  states  to  the  courts  the  substance  of  each,  and  the  iodorse- 
fnent  upon  it. 

In  strict  legal  parlance,  an  indictment  is  not  so  called,  until  it  has  beeo 
found  "  a  true  biW  by  the  grand  jury;  before  that  it  is  named  a  bill 
merely. 
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The  grand  jury  may  require  the  same  evidence,  written   and  parol,  as 
may  be  necessary  to  support  the  indictment  at  the  trial.     They  are  not, 
however,  usually  very  strict  as  to  the  documentary  evidence;  they   often 
admit  copies  where  the  originals  alone  are  evidence;  and  sometimes  even 
.  evidence  by  parol  of  a  matter  whiah  should  be  proved  by  written  evidence. 
But  as  they  may  insist  on  the  same  strictness  of  proof  as  n^ust  be  observ- 
ed at  the  trial,  it  is  prudent  in  all  cases  to   be   provided,  at  the  time  the 
bill  is    preferred,  with  the   same  evidence    with    which  you  intend  after* 
wards  to  support  the  indictment.     It  must  be  observed,    however,  that  it 
is  no  objection  that  witnesses  are  called  and  examined  at  the  trial,  whos^ 
names  are  not  on  the  back  of  the  indictment;  and  that,  in  strictness,  it  is 
not  necessary  for   the  prosecutor  to  call  every  witness  whose   name  is  on 
the  back  of  the  indictment,  although  it  is  usual  to  do  so,  in  order  that  the 
defendant  may  have  the  bene&t  of  cross-examination;  R.  v,  Simmons,  1 
C.   &  P.  84:    R.  V,    Beezley,   4   C.    &   P.  220:    Reg  v. 
[  »63  ]    *Vincent,  9  C.  &  P.  91 :  Reg.  v.  Bull,  Id.  22:  and  if  the  prose- 
cutor will  not  call  them,  the  judge,   in  his  discretion,  may.    ,R. 
V.   Whitehead,  4  C.  &  P.    322,  n.:  Reg.  v.   Holden,  8  C  &  P.  610. 
It  se,ems  that  an  improper  mode  of  swearing  the  witnesses  before  the  grand 
jury  will  not  vitiate  the  indictment,  since  they  are  at   liberty  to  find  a   bill 
on  their  own  knowledge  merely.     Reg.  v,  Russell,    1  C.  &  Mar.    247. 
See  O'Connell  r.  Reg,  11  Cla.  &.  Fin.   155.     A  witness   who   gives 
false  evidence  before  a  grand  jury  is  indictable  for  perjury  and    the  other 
witnesses  examined  on  the  same  bill  are  good  witnesses  to  prove  it.     Reg* 
V.  Hughes,  IC.  &  K.  519. 

If  witnesses  will  not  come  forward  voluntarily  to  give  evidence  before 
the  grand  jury,  you  may  sue  out  a  subpana  or  subpmna  duces  tecum^ 
either  at  the  crown  office  in  London,  or  with  the  clerk  of  the  arraigns  in 
the  country,  for  the  assizes,  or  at  the  crown  office,  or  with  the  clerk  of 
the  peace,  for  the  sessions,  and  serve  each  of  them  with  a  copy  or  subn^ 
pana  ticket,  as  it  is  termed.  Or,  if  the.  witness  be  in  prison,  h%may  be 
brought  up  by  habecu  corpus  ad  testificandum^  to  be  sued  out  in  the  man- 
ner hereinafter  mentioned,  under  the  title  Evidence. 

Tbe  grand  jurors  of  sessions  of  the  peace  must  be  qualified  according 
to  the  Stat.  6  O.  4,  c.  5Q,  s.  1 ;  but  grand  jurors  at  the  assizes  require  no 
qualification  by  estate;  neither  do  grand  jurors  at  borough  sessions,  since 
tbe  5  &  6  W.  4,  c.  76,  s.  121.  They  need  not  be  freeholders;  R.  &  R. 
177;  and  even  an  Irish  peer,  who  is  a  member  of  the  House  of  Com- 
mons, is  liable  to  serve  upon  tbe  grand  jury  at  the  assizes  as  a  commoner. 
Id.  117.  They  must,  however,  be  of  the  king's  liege  people,  returned 
by  sheriffs  or  bailiffs  of  franchises,  and  of  whom  none  shall  be  outlawed^ 
orfled  to  sanctuary  for  treason  or  felony ,*o:berwi8e  tbe  indictment  shall  be 
void;  11  H.  4,  c.  9;  and  if  any  one  be  outlawed,  tbe  indictment  is  void, 
though  twenty  others  be  upon  the  inquest.     2  Hale,  202;  Com.  Dig.  In- 


78  DTDICTMEKT. 

dictmeot,  (A).  lo  addition  to  tbis  personal  qualification  of  grand  jurors 
at  the  assizes,  the  indictment  was  formerly  declared  to  be  void,  if  any  of 
tbe  grand  jury  were  returned  at  the  nomination  of  any;  but  that  part  of 
the  Stat.  11  H.  4,  c.  9,  is  now  repealed.  6  6.  4,  c.  50,  s.  62.  The  bill 
also  must  be  found  by  a  majority  of  the*jurors,  and  that  majority  must  con- 
sist of  twelve  at  least;  2  Hale,  161 ;  for  which  reason  it  is  that  the  number  of 
persons  on  the  grand  jury  cannot  exceed  twenty-three,  nor  be  less  than  twelve 
2  Burr.  10S8;  R.  v.  Marsh,  6  Ad.  &  £11.  241.  It  is  said  that  the  grand 
jury  cannot  find  billa  vera  as  to  part,  and  ignoramus  as  to  the  other  part, 
of  an  indictment;  for  they  ought  to  find  the  whole  or  nothing.  2  Hawk, 
c.  25,  s.  2;  R.  v.  Ford,  1  Yelv.  99:  R-  v.  Serjeant,  1  Sid.  414.  Thus, 
if  upon  an  indictment  for  libel,  they  find  quoad  tbe  words  billa  vera  sed 
ftfrum  maliciou  ignoramus,  the  finding  is  void.  1  Leon.* 287.  But  this 
has  reference  only  to  the  same  count  in  the  indictment;  for  it  is  clear  that 
they  may  find  billa  vera  as  to  one  count,  and  ignoramus  as  to  another. 
R.  V.  Fieldbouse,  Cowp.  325.  They  cannot,  however,  find  the  biU  con- 
ditionally; as,  for  instance,  ^^  si  messuagium  sit  in  possessione  domini  re- 
gisy  tunc  billa  vera*^^  R.  v.  Cromwell,  Yale,  15.  Upon  an  indictment, 
against  A.  and  B.,  they  cannot  find  billa  vera  as  to  A.,  and,  as  to  B., 
manslaughter  only;  R.  v,  Carew,  1  Rol.  Rep.  407;  for  if  it  were  murder 
in  A.,  it  could  not  be  merely  manslaughter  in  B.  But  they  might  find  billa 
vera  as  to' A. y  and  ignoramus  as  to  B.;  see  R.  ».  Chomley,  Cro. 
[  *77  ]  Car.  464;  or  they  might  find  one  or  both  of  them  *guilty  of  man- 
slaughter, although,  in  such  a  case,  it  is  more  usual  for  the  grand 
jury  to  return  theindictment  to  the  court,  with  a  desire  that  it  may  be 
altered  to  a  bill  for  manslaughter,  and,  when  so  altered,  (which  may  readi- 
ly be  done),  to  finda  true  bill  generally.  Upon  an  indictment  for  mur- 
der, however,  the  jury  cannot  find  billa  vera  se  defendendo;  R.  v.  Powle, 
2  Rol.  Rep.  52;  for  the  offence  charged  is  a  felony,  the  ofiTence  found 
is  not.     See  9  G.  4,  c.  31,  s.  10. 

Indictments  found  at  the  sessions,  and  transmitted  by  the  justices  to 
the  assizes,  must  be  tried  at  the  assizes,  although  they  be  not  removed  by 
certiorari.  R.  v.  Wetberell,  R.  &  R.  381. 

Although  tbe  grand  jury  have  been  formally  discharged,  yet  if  they 
have  not  left  the  precincts  of  the  court,  nor  separated,  they  may  be  re- 
called and  charged  with  other  bills.  Reg.  r.  Hollo  way,  9  C.  &  P. 
43. 

It  may  be  necessary  to  mention,  that  if  a  bill  be  thrown  out,  although, 
as  it  seems,  it  cannot  again  be  preferred  to  the  same  grand  jury,  during 
the  same  assizes  or  sessions,  (see  Reg.  v.  Humphreys,  C.  &  Mar.  601 ; 
sed  quitrey  see  Reg.  v.  Newton,  it  may  be  preferred  and  found  at  the  next 
sessions  or  assizes,  if  no  time  be  limited  for  preferring  it,  if  the  lime 
have  not  elapsed. 
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SiccT.  8. 

Indictmentj  in  tohat  Cases  Quashed. 

In  tohat  ca*e*.]-^ Where  an  indictment  is  so  defective  that  no  judg- 
ment can  be  given  upon  it,  even  should  the  defendant  be  convicted,  the 
court,  upon  apphcation,  will  in  general  quash  it.  Thus,  for  instance,  they 
have  quashed  an  indictment  for  perjury  or  forgery  found  at  sessions,  be- 
cause the  sessions  have  no  jurisdiction  of  perjury  or  forgery;  R.  v»  Sain- 
ton, 2  Sir.  1088;  see  R.  r.  Hewitt,  R.  &  R.  168:  Reg.  v.  Rigby,  8 
C.  &  P.  770;  and  an  indictment  against  six  for  exercising  a  trade,  be- 
cause it  was  a  distinct  offence  in  each,  and  could  not  therefore  be  made 
the  subject  of  a  joint  prosecution;  R.  v.  Tucker,  4  Burr.  2046:  R.  v. 
Weston,  1  Str.  623:  and  see  R.  v.  Phillips,  Id.  921;  and  there  are 
several  instances  where  indictments  have  been  quashed,  because  the  facts 
stated  in  them  did  not  amount  to  an  offence  punishable  by  law;  see  R.  r. 
Burket,  Andr.  230:  R.  v.  Sermon,  1  Burr.  516,  543:  R.  v.    Philpotts, 

1  C.  &  K.  112;  as,  for  instance,  an  indictment  for  contemptuous  words 
spoken  to  a  justice  of  peace,  not  stating  that  they  were  spoken  to  him 
whilst  in  the  execution  of  his  office.     R.  v*  Leafe,  Andr.  226. 

Where  the  application  is  made  upon  the  part  of  the  defendant,  the  court 
have  almost  uniformly  refused  to  quash  an  indictment,  where  It  appeared 
to  be  for  some  enormous  crime,  such  as  treason  or  felony.  Com.  Dig., 
Indictment,  (H) :  and  see  R.  v,  Johnson,  I  Wils.  325,  forgery,  perjury, 
or  subornation.  R.  v.  Bellon,  1  Salk.  372;  1  Sid.  54;  1  Vent.  370: 
R.  V.  Thomas,  3D.  &  R.  621.  They  have  also  refused  to  quash  in- 
dictments for  cheating,  R.  v.  Orbell,  6  Mod.  42,  for  selling  flour  by 
false  weights,  R.  v,  Crookes,  3  Bur.  1141,  for  extortion,  R.  v.  Wads- 
worth,  5  Mod.  13,  for  not  executing  a  magistrate's  warrant,  R.  v.  Bailey, 

2  Str.  1211,  against  overseers  for  not  paying  money  over  to  their 
succesors,  R.  r.  King,  2  Str.  1268,  and  the  like.  The  court  also  will 
not  quash  indictments  for  not  repairing  highways  or  bridges,  or 
for    other  public    nuisances,    R.  r.    Belton,     1     Salk,    372; 

*1  Vent.  370:  R.  v.  Bishop,  Andr.  220,  unless  there  be  a  [  *65  ] 
certificate  that  the  nuisance  is  removed;  R.  v.  Lay  ton,  Cro. 
Car.  584:  R.  v.  Wigg,  2  Salk.  460;  nor  will  they  quash  an  indictment 
for  a  forcible  entry,  R.  v.  Dyer,  6  Mod.  96,  unless,  perhaps,  where  the 
possession  has  been  afterwards  given  up.  Also,  where  the  alleged  defect 
was  that  the  indictment  did  not  conclude  contra  formam  stattUiy  the  court 
refused  to  quash  it.  R.  v.  Brotherton,  1  Str.  702.  See  Com.  Dig.  In- 
dictment, (H);  3  Bac.  Abr.  116. 

But  if  the  application  be  made  on  the  part  of  the  prosecution,  the  court 
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will  quash  the  indictnient  io  all  cases  where  it  appears  to  be  so  defective  * 
that  the  defendant  cannot  be  convicted  on  it,  and  where  the  prosecution 
appears  to  be  bona  Jide^  and  not  instituted  from  malicious  motives,  or  for 
the  purposes  of  oppression.  If  the  prosecution  be  instituted  by  the  at- 
torney-general, an  application  to  quash  the  indictment  is  never  made  upon 
the  part  of  the  prosecutor,  because  he  may  himself  enter  a  nolle  prose- 
qui^ which  will  have-  the  same  effect.  R.  v,  Sjlratton,  1  Doug.  239^ 
240. 

Where  two  indictments  against  the  same  defendant,  one  for  felony,  and 
the  other  for  misdemeanor,  had  been  removed  into  the  Court  of  Queen's 
Bench  by  certiorari^  the  court  refused  to  quash  them  on  an  affidavit  that 
they  both  related  to  the  same  transaction.  Reg.  v.  Stockley,  3  Q.  B. 
238;  2  G.  &  D.  72S. 

//oto.] — The  application  to  quash  an  indictment  is  made  to  the  court 
where  the  bill  is  found;  except  in  cases  of  indictments  at  sessions  or  io 
other  inferior  courts,  in  which  cases  the  application  has  usually  been  mad« 
to  the  Court  of  Queen's  Bench,  the  record  being  previously  removed 
there  by  certiorari.  It  has  now  been  decided,  however,  that  the  court  of 
quarter  sessions  has  itself  authority  to  quash  an  indictment  found  there, 
before  plea  pleaded.     Reg.  v,  Wilson,  Q.  B.,  M.  T.  1344. 

Where  the  objection  fully  appears  upon  the  records,  no  advantage  can 
be  taken  of  it  at  Nisi  Prius.     R.  r.  Souter,  2  Stark.  N.  P.  C.  423. 

The  application,  if  made  upon  the  part  of  the  defendant,  must  be  made 
before  plea  pleaded.  Fost.  231;  R.  v.  Rookwood,  Holt,  684;  4  St'. 
Tr.  677;  and  where  the  indictment  had  already,  upon  the  application  of 
the  defendant,  been  removed  into  the  Court  of  King's  Bench  by  certio- 
fari^  the  court  refused  to  entertain  a  motion  by  the  defendant  to  quash  the 
indictment,  after  a  forfeiture  of  his  recognisance  by  not  having  carried 
the  record  down  for  trial.  Anon.,  1  Salk.  S80.  But  if  the  application  be 
made  upon  the  part  of  the  prosecution,  it  should  seem  that  it  may  be  made 
ai  any  time  before  the  defendant  has  been  actually  tried  upon  the  indict* 
roent.  See  I^.  v.  Webb,  3  Burr.  1468.  But  after  judgment  for  the 
prisoner  on  demurrer,  the  indictment  cannot  be  quashed  at  the  instance  of 
the  prosecutor.  Reg.  v,  W.  Smith,  2  M.  &  Rob.  109.  Where  the 
application  is  made  to  the  Court  of  Queen's  Bench,  there  is  no  objection 
to  its  being  moved  on  the  last  day  of  the  term;  1  Burr.  651;  and  the  rule 
is  absolute  in  the  first  instance,  the  defepdant  not  having  pleaded.  Reg. 
Slowell,  1  Dowl.,  N.  S.,  320. 

Before  an  application  of  this  kind  is  made  on  the  part  of  the  prosecu* 
tion,  a  new  bill  for  the  same  oflence  must  have  been  preferred  against  the 
defendant,  and  found.  R.  t^.  Wynn,  2  East,  226.  And  when  the  court, 
upon  such  an  application,  orders  the  former  indictment  to  be  quashed,  it 
is  usually  upon  terms,  namely,  that  the  prosecutor  shall  pay  to  ihe  de- 
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feodant  such  costs  as  be  may  have  incurred  *hy  reason  of  [  *66  ] 
such  former  indictment;  R.  r.  Webb,  3  Burr.  1469:  see 
Reg.  V.  Dunn,  1  C.  &  K.  730;  that  tbe  second  indictment  shall  stand  in 
the  same  plight  and  condition  to  all  intents  and  purposes  that  the  first 
would  have  dorte  if  it  were  not  quashed;  R.  v.  Glen,  3  B.  &  Aid.  373; 
R.  V.  Webb,  3  Burr.  1468;  1  W.  Bl.  460;  and  (particularly  where 
there  has  been  any  vexatious  delay  upon  the  part  of  the  prosecutor,  3 
Burr.  1468;  1  W.  Bl.  460)  that  the  name  of  the  prosecutor  be  disclosed* 
R.  V.  Glen,  3  B.  &  Aid.  373. 


Sect.  9. 

Indictmtnt^  when  and  where  tried. 

When.] — Indictments  for  felonies  are  tried  at  the  same  assizes  or 
sessions  at  which  they  are  preferred  to  and  found  by  the  grand  jury.     The 
trial,  however,  may  be  postponed  until  tbe  next  assizes  or  sessions  at  the 
instance  of  the  prosecutor  or  the  defendant  shewing  to  the  court  by  affida- 
vit a  sufficient  cause  for  the  delay,  such  as  the  Dna voidable  absence  or  ill- 
ness of  a  necessary  and  material  witness,  the  existence  of  a  prejudice  in 
the  jury,  and  the  like.     See  R.  r.  Chevalier  D'Eon,  2  Burr.    1614:  R, 
p.  Joliffe,  4   T.   R.  285:  R.  v.   Morphew,  2  M.   &  Sel.   602:  R.  v. 
Hunter,  3  C.  &  P.  691:  R.  v.  Streek,  2  C  &  P.  413:  R.  v.   Steven- 
SOD,  2  Leach,  646:  Reg.  v.  Chapman,  8  C.  &  P.  659:  Reg.  v,  Owen, 
&C.  &  P.  83:  Reg.  v.  Bolan,  2  M.   &  Rob.  192:  Reg.  v.  Macarthy, 
C.  &  Mar.  626:  Reg.  v.  Savage,  I  C.  &  K.  75.     And  it  seems  this 
may  .be  done,  on  the  defendHnt''s  application,  after  the  jury  have  been 
charged  with  the  indictment,  and  before  any  evidence  has  been  given  in 
the  case.     Reg.  v.  Fitzgerald,  1  C  &  K.  201.     Where  the  application 
is  made  by  the  defendant,  he  will   be  remanded  and  detained  in  custody 
until  the  next  assizes  or  sessions;  but  where   the  application  is  made  by 
the  prosecutor,  it  is  in  the  discretion  of  the  court  either  to  detain  the  de- 
fendant in  custody,  or' admit  him  to  bail,  or  to  discharge  him  on  his  own 
recognisances.     R.  v.   Beardmore,  7  C.  &  P.  497:  R.  «.  Parish,  Id. 
7S2:    R.  V.   Osborn,  Id.   799:    Rejg.   v.  Bridgman,  C.   &  Mar.  271. 
After  a  bill  has  been  found,  if  the  offence  be  of  a  serious  nature,  tbe 

«urt  will  not  admit  the  prisoner  to  bail.  Reg.  v.  Chapman,  S  C.  &  P. 
Is:  Reg.  V.  Guttridge,  9  C  &  P.  228:  Reg.  v.  Owen,  Id.  83;  Reg. 
V.  Bowen,  Id.  609.  In  R.  r.  Palmer,  6  C  &  P.  652,  the  judges  of 
tbe  Central  Criminal  Court  postponed  until  the  next  session  the  present* 
ment  of  a  bill  for  a  capital  offence  to  the  grand  jury,  upon  the  ground  of , 
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the  illness  of  a  witness  sworn  to  be  material,  and  refused  to  examioe  her 
deposition  to  ascertain  whether  she  deposed  to  material  facts. 

iBdictments  for  misdemeanors,  where  the  defendant  was  not  actually  ib 
custody,  were  not  fornieily  tried  at  the  assizes  or  sessions  in  which  the 
defendant  pleaded  to  or  traversed  the  indictment;  hut  the*practice  was  to 
require  the  defendant  to  enter  into  recognisances  to  appear  at  the  next  as- 
sizes or  Sessions  then  to  try  the  traverse,  giving  notice  to  the  prosecutor 
,  according  to  the  practice  of  the  particular  court  in  which  the  indictment 
might  happen  to  be.  4  Bl.  Com.  35 1 .    Now,  however,  in  all  misdemeanors, 
(except  those  for  non-repair  of  highways),  by  stat.  60  G.  3  &  1   6» 
4,  c.  4,  s.  3,  where  the  defendant  has  been  committed  to  custody  or  held 
to  bail  twenty  days  before  the   assizes  or  sessions  at  which 
[  *67  ]  the  indictment  is  found,  *the  defendant  must  plead  to  the  in- 
dictment and    proceed    to  trial    at  the  same  assizes  or  ses- 
sions, unless  a  writ  of  certiorari  is  delivered  before  the  jury  are  sworn. 
The  certiorari  may  be  obtained  before  the  indictment  is  found.     But  where 
the  defendant  has  neither  been  in  custody  nor  on  bail;  he  cannot  force  the 
prosecutor  on  to  trial  at  the  same  assizes  or  sessions.     Reg.  v.  Trenfield, 
9  C.  &  P.  2S4.     Where  the  defendant  is  not  in  custody  or  on  bail  twenty 
days  before  the  assizes  or  sessions  at  which  the  indictment  is  found,  but  has 
been  committed  to  custody  or  held  to  bail  to  appear  for  such  offence  at 
some  subsequent  assizes  or  sessions,  or  shall  receive  notice  (which  does  not 
mean  a  formal  notice  given  by  the  prosecutor  but  only  knowledge  of  the  fact, 
Reg.  V.  Gregory,  1  C.  &  K.  208)  of  such  indictment  having  been  found, 
twenty  days  before  such   subsequent  assizes  or  sessions,  he  must  then 
plead,  and  take  his  trial  at  such  subsequent  assizes  or  sessions,  unless  the 
proceeding  be  removed  by  certiorari,     60  G.  3   &   1   G.  4,  c.  4,  s.  5. 
The  words  of  sect.  5  are,  "  for  such  offence;'*  and  therefore,  where  the 
defendant  was  indicted  for  a  felony  and  acquitted,  and  was  subsequently 
indicted  foe  a  misdemeanor,  it  was  holden  that  he  was  entitled  to  a  traverse 
though  he  bad  been  committed  for  the  felony  more  than  twenty  days,  and 
the  misdemeanor  arose,  in  fact,  out  of  the  same  transaction  for  which  be 
had  been  committed  for  the  felony.     R.  v,  Robinson,  1  M.  &  Rob.  503: 
R.  V.  James,  3  C.  &  P.  222.     So  also,  where  he  is  indicted  for  a  differ- 
ent misdemeanor  from  that  for  which  be  has  been  committed  or  held  to 
bail  more  than  twenty  days,  he  is  entitled  to  traverse.     Reg.  v    Howell, 
9  C.  &  P.  437:  Reg.  v,  O'Neill,   1  C.   4^  K.  138.     The  court  may, 
'  upon  application,  allow  further  time  to  plead,  60  G.  3  &  1  G.  4,  c.  4,^ 
7,  and  may  also,  as  in  the  case  of  felonies,  postpone  the  trial  upon  speciu 
grounds.     See  R.  v,  Ashburn,  8  C.   &  P.  50.     A  defendant  arrested 
during  the  same  assizes  at  which  the  bill  has  been  found,  cannot  be  dis- 
*  charged  on  bail  without  pleading  and  traversing.     Reg.  v.  Wettenhall,  3 
M.  &;Rob.  291. 
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Where  the  defendant  intends  to  traverse  an  indictment,  he  must  appear 
m  court  with  two  sufficient  sureties;  and,  having  pleaded  to  the  indictment, 
must  enler  into  a  recognisance  to  appear,   enter,  and  try  bis  traverse  at 
the  next  assises  or  sessions,  as  the  case  may  be;  4  Bl.  Com.  351;  and, 
if  he  intends  to  try  his  traverse  at  the  next  assizes  or  sessions,  must  serve 
the  prosecutor  with  notice  to  that  effect,  according  to  the  practice  of  the 
court.     See  Reg.  v.  Minshall,  8  C.  i  P.  576.     The  justices  at  sessions 
may  regulate  the  notice  to  be  thus  given.     It  is  said,  6  Chit.  Born.  101, 
that  two  days  before  or  for  the  sessions,  and  eight  days  beYore  or  for  the 
assizes  is  sufficient;  but  on  the  Oxford  circuit  ten  days'  notice  is  required, 
and  the  practice  varies  at  different  places.     The  notice  so  required  is  but 
a  regulation  of  practice,   and  not  a  condition  precedent;  the  want  of  it  is 
therefore  cured  by  the  prosecutor's  appearance.     R.  v*  Hobby,  1  C.  & 
P.  660;  Ry.  &  M.'N.  P.  241.     The  prosecutor  may,  however,  appear 
by  counsel  to  object  to  the  insufficiency  of  notice,    without   waiving  the 
irregularity  in  the   notice.     R.  v.  Featherstonhaugb,  8  C.  &  P.  109.     J( 
^  the  defendant  shews  by  affidavit  that  he  was  unable  to  find  the  prosecutor, 
so  as  to  serve  him  with   the  notice  of  trial,  and  the  prosecutor  does  not 
appear,  the  defendant  will  be  discharged  by  proclamation  at  the  end  of  the 
assizes  or  sessions.     Reg.   v.  Hibburd,   1  C.  &  K.  461.     Before  he 
enters  his  traverse,  the  defendant,  if  he  is  not  in  custody,  must  get  from 
the  clerk  of  the  peace  at  the  sessions,  or  clerk  of  the  crq>vn  at 
the   assizes,  a  record  of  the  proceedings  and  a  writ  of  ^ventre  [  *68  ] 
/octof,  which  latter  must  be  returned  by  the  sheriff;  and   he    * 
must  then  enter  his  traverse  and  pay  his  fees.     If  he  is  bound  by  recog- 
nisance to  appear  and  try,  he  cannot  surrender  into   custody,   and    so 
avoid  the  payment  of  bis  fees.     R.  v.  Fry,  1  Leach,  111  :  Reg.  r.  Bi-* 
shop,  C.  &  Mar.  302. 

As  to  the  course  of  proceeding  when  cross  traverses  are  entered,  see 
Keg.  •.  Wanklyn,  8  C.  &  P.  230. 

JVhtre.'\ — Indictments  for  felonies  and  misdemeanors  are  tried  within 
the  jurisdiction  in  which  the  offence  is  committed,  or  in  which  by  statute 
the  venue  may  be  laid,  (see  ante;  p.  IS  et  seq.)^  and  before  the  court  in 
which  the  indictment  is  preferred.  This  is  the  general  rule;  but  there 
are  particular  cases  in  which  it  does  not  prevail,  and  which  it  may  be  use- 
ful here  to  mention. 

For  instance,  indictment  found  at  the  sessions  and  transmitted  by  the 
justices  to  the  assizes,  must  be  tried  [at  the  assizes,  although  they 
be  not  moved  by  certiorari;  R.  v.  Wetherell,  R.  &  R.  381;  and  the 
Court  of  Queen's  Bench  has  jurisdiction  to  change  the  place  of  trial  in 
felonies  and  misdemeanors,  whenever  it  is  necessary  for  the  purpose  of 
securing,  as  far  as  possible,  a  fair  and  impartial  trial.  Per  Lord  Denman, 
C.  J.,  5  B.  &  Ad.  354. 
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For  this  purpose  a  certiorari  must  issue  to  remove  the  indictment  into 
the  Court  of  Queen^s  Bench,  upon  which,  at  common  law,  after  the 
general  issue  pleaded,  there  would  be  a  trial  at  bar  by  a  jury  of  the  county 
in  which  the  indictment  was  preferred.  But  a  writ  of  Nisi  Prius  usually 
issues,  by  the  attorney-generaj's  consent,  2  Inst.  424,  to  the  proper 
county  in  which  the  indictment  was  found,  unless  the  venire  be  awarded 
to  a  foreign  county  upon  suggestion  by  order  of  the  court.' 

The  writ  of  certiorari  is  demandable  as  of  right  by  the  crown,  R.  v. 
Eaton,  2  T.  R.  89,  and  issues  as  of  course  where  the  attorney-general  or 
other  officer  of  the  crown  applies  for  it,  either  as  prosecutor  or  as  con- 
ducting the  defence  on  behalf  of  the  crown;  lb.;  R.  v.  Lewis,  4  Burr. 
2458;  and  this,  even  though  the  certiorari  be  expressly  taken  away  by 
statute;  for,  unless  named,  the  crown  is  not  bound  by  statute.  By 
analogy  to  this  rule,  the  certiorari  was  formerly  granted  almost  of  course 
to  private  prosecutors,  who  were  said  to  represent  the  crown,  at  whose 
suit  all  indictments  are  instituted.  But  now,  by  stat.  5  &  6  W.  4,  c.  33, 
no  writ  of  cer/t^ra^t  can  issue  from  the  Court  of  Queen's  Bench  at  the 
instance  of  any  prosecutor  or  other  person  (except  the  attorney-general) 
without  tnotion  first  made  in  court,  or  to  a  judge  at  chambers,  and  leave 
.  obtained,  in  the  same  manner  as  if  the  application  were  made  by  the  de- 
fendant. 

It  is  now,  therefore,  in  the  discretion  of  the  court  to  grant  or  refuse  the 
certiorari  Sit  the  prayer  of  either  party;  2  Hawk.  c.  27,  s.  27;  and  in  the  ex- 
ercise of  this  discretion,  the  writ  is  seldom  granted  at  the  prayer  of  the 
defendant  where  the  offence  is  serious,  as  in  perjury,  forgery,  or  any  se- 
rious misdemeanor,  Id.  s.  28;  R.  v,  Pusey,  2  Sir.7l7,  murder,  R.  o.  Mead, 
3  D.  &  R.  301 :  R.  v.  Thomas,  4  M.  &  Sel.  442,  imnatural  crimes,  R.  v. 
Hdden,  6  B.  &  Ab.  347;  2  Nev.  &  M.  167,  and  the  like.  SeeR.  v,  Pen- 
praze,  4  B.  &  Ad.  575;  1  Nev.  &  M.  312.  So  the  court  will  not  in 
general,  except  by  the  consent  of  the  prosecutor,  remove  an  indictment 
from  a  court  of  competent  jurisdiction  where  any  of  the  judges  preside; 
see  R,»,Wartnaby,  2  Ad.  &  Ell.  435:  R.  v.  Duches,  ofKings- 
[  *69  ]  ton,  Cowp.  283;  and  the  mere  necessity  *for  a  special  jury  is 
not  alone  a  sufficient  ground  for  granting  the  writ.  R.  o.  Green, 
1  Wil.,  Wol.  &  Hod.  35.  The  court  will,  however,  remove  an  indict- 
ment where  it  is  clear  that  difficult  points  of  law  may  arise.  R.  ».  Wart- 
naby,  2  Ad.  &  Ell.  435:  R.  v.  Green,  1  Wil.,  Wol.,  &  Hod.  35. 
And  if  it  be  clearly  made  out  that  there  is  a  fair  and  reasonable  probabi- 
lity of  partiality  and  prejudice  in  the  jurisdiction  within  which  the  indict- 
ment would  otherwise  be  tried,  the  certiorari  will  be  granted.  R.  o. 
Lewis,  2  Str.  704:  R.  v.  Fowle,  2  Ld.  Raym.  1452:  R. ».  Wadding- 
ton,  1  East,  167:  R.  v.  Penpraze,  4  Ad.  &  Ell.  575;  1  Nev.  &  M. 
312:  R.  V.  Hunt,  3  B.  &  Aid.  444:  R.  v.  Holden,  5  B.  &  Ad.  347; 
3  Nev.  &  M.  167:  R.  v.  Lever,  1  Wil.,  Wol.,  &  Hod.  36.     So,    if 
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the  |lVosecutor  or  his  attorney  be  sberifFor  under-sheriff,  R.  v.  Webb,  2 
Str.  1068:  R.  r.  Knalchbull,  1  Salk.  150,  the  writ  will  be  granted.  It 
is  said,  also,  that  if  the  prosecution  originate  in  malice,  Bac.  Abr.  Certio- 
rari, (A),  or  if  there  has  been  vexatious  delay,  R.  ».  Morgan,  2  Str. 
1049:  R.  V.  Ferguson,  Rep.  Temp.  Hard.  370,  or  unnecessary  ex- 
pense, the  court  will  grant  a  tttiiorwri.     Com.  Dig.  Certiorari,  (D). 

By  Stat.  60  G.  3  &  1  G.  4,  c.  4,  s.  4,  the  ctHxorwri  may  be  applied 
for  before  the  indictment  is  found,  for  a  misdemeanor;  and  so  likewise 
in  felony;  for  it  removes  any  record  that  shall  come  within  its  description 
before  its  return.  2  Hawk.  c.  27,  s.  23.  Where  there  are  several  de- 
fendants, all  should  concur,  either  on  their  own  behalf  or  on  behalf  of  the 
applicant.     R.  v.  Hunt,  2  Chit.^ep.  130. 

If  the  defendant  remove  an  indictment  by  ttrixorari^  he  will,  if  con- 
victed, be  liable  to  costs  to  the  prosecutor  or  party  grieved,  5  &  6  W. 
&  M.  c.  11,  s.  3,  on  the  counts,  on  which  he  is  convicted.  Reg.  v. 
HaMon,  11  Ad.  &  Ell.  143;  3  P.  &  D.  44.  See,  as  to  this  subject, 
1  Burn^s  Justice,  by  Chitty,  624. 

It  may  be  useful  to  observe,  that  where  the  quarter  sessions  of  a  county 
occur  while  the  judge  of  assize  is  proceeding  with  the  trial  of  prisoners  in 
that  county/after  the  grand  jury  have  been  discharged,  it  has  been  consi- 
dered proper  that  the  quarter  sessions  should  not  proceed  with  the  trial  of 
prisoners,  but,  after  disposing  of  their  other  business,  should  adjourn  to  a 
future  day.     See  9  C.  &  P.  790.  ' 

By  the  stat.  5  &  6  Yict.  c.  33,  it  is  enacted,  that  after  the  passing  of 
that  act,  (June  30,  1842),  neither  the  justices  of  the  peace  acting  in  and 
for  any  county,  riding,  division,  or  liberty,  nor  the  recorder  of  any  bo- 
rough, shall  at  any  session  of  the  peace,  or  at  any  adjournment  thereof, 
try  any  person  or  persons  for  any  treason,  murder,  or  capital  felony,  or 
for  any  felony  which,  when  committed  by  a  person  not  previously  convict- 
ed of  felony,  is  punishable  by  transportation  beyond  the  seas  for  life,  or 
for  any  of  the  following  offences: — 1.  Misprision  of  treason;  2.  Offences 
against  the  Queen's  title,  prerogative,  person,  or  government,  or  against 
either  House  of  Parliament;  3.  Offences  subject  to  the  penalties  of  pra- 
mtintre;  4.  Blasphemy,  and  offences  against  religion;  5.  Administering 
and  taking  unlawful' oaths;  6.  Perjury  and  subornation  of  perjury;  7 
making  or  suborning  any  other  persob  to  make  a  false  oath,  affira^ation, 
or  declaration,  punishable  as  perjury,  or  as  a  misdemeanor;  8.  Forgery; 
9.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or 
pulse,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorse,  furze,  or  fern;  10.  Bigamy,  and  offences  against  the  laws 
relating  to  marriage;  11.  Abduction  of  women  and  girls;  12.  Endeavour- 
ing to  conceal  the  birth  of  a  child;  13.  Offences  against  any  provision 
of  the   laws    relating  to    bankrupts  and    insolvents;    14.     Composing, 
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[  *70  ]  Sprinting,  or  publishing  blasphemous,  seditious,  or  defainatofy  li- 
bels; 15.  Bribery;  16.  Unlawful  combinations  and  conspiracies, 
except  conspiracies  or  combinations  to  commit  any  offence  which  such 
justices  or  recorder  respectively  have  or  has  jurisdiction  to  try  when  com- 
mitted by  one  person;  17.  Stealing,  or  fraudulently  taking,  or  injur- 
ing or  destroying,  records  or  documents  belonging  to  any  court  of  law  of* 
equity,  or  relating  to  any  proceeding  therein;  IS.  Stealing,  or  fraudulent- 
ly destroying  or  concealing,  wills  or  testamentary  papers,  or  any  docu- 
ment or  written  instrument  being  or  containing  evidence  of  the  title  to  any 
real  estate,  or  any  interest  in  lands,  tenements,  or  hereditaments. 
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Sect.   1. 

'  Information  ex  officio, 

Whai^  and  in  uhal  cases,"] — THE  iDformation  ex  officio  'is  a  formal 
written  suggestion  of  an  ofTence  committed,  filed  by  the  Queen's  attor- 
ney-genera) (or,  in  the  vacancy  of  that  office,  by  the  solicitor-general,  R. 
V.  Wilkes,  4  Burr.  2527;  4  Bro.  P.  C.  360)  in  the  court  of  Queen's 
Bench,  without  the  intervention  of  a  grand  jury. 

It  lies  for  misdemeanors  only,  and  not  for  treasons,  felonies,  Com. 
Dig.,  Information,  (A.  1);  R.  v.  Prynn,  1  Show.  107:  R.  v.  Brechett, 
6  Mod.  459,  or  misprision  of  treason;  2  Hawk.  c.  26,  s.  3;  for  wher- 
ever any  capital  offence  is  charged,  or  an  offence  so  highly  penal  as  mis- 
prision of  treason,  the  law  of  England  requires  that  tne  accusation  should 
be  warranted  by  the  oath  of  twelve  men,  before  the  defendant  be  put  to 
answer  it.  The  usual  objects  of  an  information  ex  officio  are  properly 
such  enormous  misdemeanors  as  peculiarly  tend  to  disturb  or  endanger 
the  Queen's  government,  or  to  molest  or  affront  her  in  the  regular  dis- 
charge of  her  roy^l  functions ;  4  Bl.  Com.  308;  such,  for  instance,  as 
seditious  or  blasphemous  libels  or  words  ;  seditious  riots  not  amounting 
to  high  treason;  libels  upon  the  Queen's  ministers,  the  judges,  or  other 
high  officers,  reflecting  upon  their  conduct  in  the  execution  of  their  offi- 
cial duties;  obstructing  such  officers  in  the  execution  of  their  duties;  ob- 
structing the  Queen's  officers  in  the  collection,  ^c,  of  the  revenue; 
against  officers  themselves  for  bribery,  or  for  other  corrupt  or  oppressive 
conduct ;  and  the  like. 

Form  of  it,] — The  form  of  an  information  ex  officio  is  thus  : — 

*'  Trinity  Term^  8  Viet. 

^^  Middlesex  : — Be  it  remembered  that  Sir  Frederick  Thesigery 
Knight^  attomeygentral  of  our  Sovereing  lady  the  Qtieen,  who  for  owr 
said  lady  the  Queen  prosecutes  in  this  behalf  in  his  proper  person  comes 
into  the  court  of  our  said  lady  the  Quum  before  the  Queen  htrH\f  at 
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IVestminster  in  the  county  of  Middksexj  on  [Wednesday  after  three 
weeks  of  the  Holy  Trinity  in  this  same  term],  and  for  our  said  lady  the 
Queen  gives  the  court  here  to  understand  and  be  informed^  thaty^^  &c.,  so 
pro(  eeding  to  state  the  facts  and  circumstances  constituting  the  offence, 
with  the  same  certainty  and  precision  as  in  an  indictment,  and  in  the  same 
form,  and  according  to  the  same  rules,  excepting  that,  in  introducing  aver- 
ments, instead  of  the  words  ^^  •And  the  jurors  aforesaid,  vjjon  their 
oath  aforesaid,  do  further  present,'"''  are  used  the  \/vords,  **  And 

[  ^72  ]  the  said  attorney-generul  of  our  said  lady  the  Queen,  for  our  *said 

lady  the  Queen,  further  gives  the  court  here  to  understand  and 

be  informed,  that,'*''  &c.     The  conclusion  is  the  same  as  in  an  indictment. 

The  second  and  subsequent  counts  commence  thus:  '^  And  the  said 
'  attorney-general  of  our  said  lady  the  Queen,  for  our  said  lady  the  Queen^ 
further  gives  the  court  here  to  understand  and  be  informed,  that,^^  $o  pro- 
ceeding to  state  the  offence,  and  concluding  as  in  an  indictment..  And 
to  the  concluiiion  of  the  last  count  are  added  these  words:  ^'  And  there* 
fore  the  said  attorney-general  of  our  said  lady  the  Queen,  prayeth  the 
consideration  of  the  court  here  in  the  premises,  and  that  due  process  of 
law  be  awarded  against  him  the  said  J.  S,  in  this  behalf,  to  make  him 
'  answer  to  our  said  lady  the  Queen  touching  and  concerning  the  premises 
aforesaid, ^^ 

This  information  is  61ed  in  the  crown  office,  without  any  leave  ^previ- 
ously obtained  of  the  court  for  that  purpose  ;  and  the  court  therefore  will 
not  entertain  a  tnom)n  by  the  attorney-general  for  a  criminal  information 
at  the  suit  of  the  crown,  as  in  the  ordinary  cases  of  an  information  b)  the 
master  of  the  crown  office  at  the  suit  of  an  individual;  R.  v.  Phillips,  3 
Burr.  1564:  R.  r.  Plymouth,  4  Burr.  2089;  (n.)  672;  nor  will  the 
court,  upon  the  application  of  the  defendant,  restrain  the  attoniey-general 
from  filing  an  ex  officio  information,  upon  the  ground  that  a  criminal  infor- 
mation has  already  been  granted  for  the  same  cause.  R.  v.  Alexander, 
t     MS.,  E.  T.  1830. 

The  court  will  not  quash  an  information  ex  officio  at  the  instan  ce  of  the 
prosecutor,  because  the  attorney-general  may,  if  he  will,  enter  a  noUe 
prosequi;  R.  v,  Stratton,  1  Doug.  239,  240;  and  even  upon  the  motion 
of  the  defendant,  they  will  seldom  quash  it,  but  generally  put  the  defend- 
ant to  demur,  &c.;  see  Com.  Dig.,  Information^  (D.  4):  R.  «.  Grego- 
ry, 1  Salk.  372;  and  after  demurrer  the  information  may  be  amended. 
R.  V.  Holland,  4  T.  R.  457. 

■ 

^  The  information   having   been  filed,   the  defendant,  after  appearance, 

^  upon  application  to  the  court,  is  entitled  to  a  copy  of  it  free  of  expense. 

60  G.  3&  1  G.  4,  c.  4,  s   8.     If  the  attorney-general  delay  bringing  the 
information  to  trial,  the  defendant   cannot  take  it  down  by  proviso;  R   9. 
i  M^Leod,  2  East,  202;  but  if  it  be  not  brought  to  trial  within  twelve  cal- 

endar months  next  after  the  plea  of  not  guilty  has  been  pleaded,  the  de» 
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fendant  may,  after  twenty  days'  notice  to  the  attorney  or  solicitor-general, 
apply  to  the  court  in  which  the  prosecution  is  depending,  and  the  court 
may  authorize  the  defendant  to  bring  on  the  trial,  who  naay  bring  it  on 
accordingly,  unless  a  nolle  prosequi  be  entered.  60  G.  3  &  1  G.  4,  c. 
4,  s.  9.  The  attorney-general  is  entitled,  if  he  please,  to  a  trial  at  bar  ; 
R.  V.  Johnson,  1  Str.  544;  and  on  the  trial  has  the  right  of  reply,  even 
though  the  defendant  call  no  witnesses.  R.  v.  Marsden,  M.  &  M.  439. 
The  same  right  exists  also  in  prosecutions  by  a  government  office,  in 
which  the  counsel  for  the  prosecutor  stales  that  he  appears  as  the  repre- 
sentative of  the  attorney-general.     Reg.  v.  Gardner,  1  C.  &  K.  628. 

If  the  defendant  is  acquitted,  or  a  nolle  prosequi  be  entered,  he  has  all 
his  own  expenses  to  defray,  as  it  is  beneath  the  dignity  of  the  crown*to 
receive  costs  or  to  pay  them.     Hullock,  557. 


♦Sect.  2.  [  *73  ] 

Informations  by  the  Master  of  the  Croton  Office. 

What  J  and  in  what  eases,] — An  information  by  the  Master  of  the 
Crown  Office  is  a  formal  written  suggestion  of  an  offence  committed,  filed 
in  the  Court  of  Queen's  Bench,  at  the  instance  of  an  individual,  with  the 
leave  of  the  court,  by  the  Master  of  the  Crown  Office,  without  the  inter- 
vention  of  a  grand  jury. 

This,  like  the  information  ex  efficio^  (see  ante,  p.  71),  lies  for  misde- 
meanors only,  2  Hale,  151,  and  not  for  treasons,  felonies,  or  misprision  of 
treason.  Although  the  court  have  it  in  their  discretion  to  give  leave  to 
file  a  criminal  information  of  'this  description  for  any  misdemeanor  what- 
ever, yet  they  usually  confine  it  to  gross  and  notorious  misdemeanors,  ri- 
ots, batteries,  libels,  and  other  immoralities  of  an  atrocious  kind,  not  pecu- 
liarly tending  to  disturb  the  government;  (for  those  are  left  to  the  care  of 
the  Attorney-General;  but  see  R.  v.  Harvey,  3  D.  &  R.  464;  2  B.  & 
C.  257);  but  which,  on  account  of  their  magnitude  or  pernicious  exam- 
ple, deserve  the  most  public  animadversion.  Thus,  for  instance,  they 
have  granted  a  criminal  information  for  an  attempt  to  bribe  a  privy  coun- 
cillor to  obtain  a  patent  of  an  office  under  government;  R.  v,  Yaughan, 
4  Burr.  2494;  for  an  attempt  to  bribe  at  an  election  for  members  to  serve 
in  Parliament;  R.  o.  Robinson,  1  W.  Bl.  541:  R.  v.  Isherwood,  2  Ld. 
Ken.  202:  R.  r.  Pitt,  1  W.  Bl.  380;  3  Burr.  1335;  for  bribing  per- 
sons, either  by  money  or  promises,  to  vote  at  elections  of  officers  of  cor- 
porations; R.  V.  Plympton,  2  Ld.  Raym.  1377;  for  bribery  in  the  elec- 
tion of  an  alderman,  who,  by  virtue  of  his  office,  is  a  justice  of  the  peace; 
R.  9,  Stewart,  2  B.  &  Ad.   12;  for  attempting  to  bribe  jurymen,  R.  «• 
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Young,  2  East,  14',  clerks  in  public  offices,  R.  v.  Beale,  1  East,  103, 
aod  the  like.  They  h  ave  granted  a  criminal  information  for  endeavouring 
to  procure  the  appointment  of  certain  persons  to  be  overseers  of  the  poor, 
with  a  view  to  derive  a  private  advantage  to  the  pfirty.  R.  v.  Jolifie,  1 
East,  154,  n.  Where  a  music  master,  in  consideration  of  a  sum  of 
money,  assigned  over  his  female  apprentice  to  a  gentleman,  ^  un- 
der pretence  of  her  receiving  lessons  from  him  in  music,  but  really  for  the 
purposes  of  prostitution,  the  court  upon  application  granted  a  criminal  in- 
formation against  the  gentleman,  the  music  master,  and  the  attorney  who 
drew  the  assignment.  R.  v.  Delaval,  3  Burr.  1434;  1  W.  Bl.  410, 
439.  They  will  grant  a  criminal  information  also  for  libels  reflecting  on 
the  conduct  of  private  individuals,  if  attended  with  circumstances  of  ag- 
gravation; see  R.  V.  Benfield,  2  Burr.  980:  R.  v.  Miles,  1  Dougl.  283: 
R.v.  Haswell,  Id.  387:  R.  v.  Staples,  Andr.  288;  and  for  libels  re- 
flecting on  the  conduct  of  magistrates  in  the  execution  of  their  duties, 
see  R.  V.  Waite,  1  Wils.  22,  of  members  of  parliament  in  the  execu« 
tion  of  their  duties  in  Parliament,  see  R.  v.  Haswell,  1  Doug.  387,  of 
persons  high  in  office  under  government  in  the  execution  of  their  several 
duties  of  a  public  body,  R.  v.  Williams,  5  B.  &  Aid.  595,  and  the  like. 
See  7  Mod.  400;  Lofft,  148;  1  W.  Bl.  294.  Where  an  order  was 
made  by  a  corporation,  and  entered  on  their  books,  stating  that  J.  S., 
(against  whom  a  jury  had  given  a  veruict  with  large  damages  in  an  action 
for  a  malicious  prosecution  (qt  perjury,  which  verdict  had  been  conflrmed 
in  the  Court  of  Common  Pleas)  was  actuated  by  motives  of  pub- 
[  *74  1  lie  justice,  &c.,  in  preferring  the  indictment,  the  *court,  deem- 
ing the  order  to  be  a  libel  reflecting  upon  the  administration  of 
justice,  upon  application  granted  a  criminal  information  against  the  parties 
concerned  in  making  it.  R.  v.  Watson,  2  T.  R.  199.  So,  where  a 
defendant  in  an  information,  immediately  before  the  trial,  distributed  band- 
bills  in  the  assize  town  vindicating  his  own  conduct  and  reflecting  on  that 
of  the  prosecutor,  the  court,  considering  the  handbills  to  have  been  dis- 
tributed by  the  defendant  for  the  purpose  of  influencing  the  jury  in  his 
favour  at  the  trial,  granted  a  criminal  information  against  him.  R.  v.  Jo- 
liffe,  4  T.  R.  285.  So,  the  court  granted  a  criminal  information  against 
a  person  for  publishing  the  proceedings  before  a  coroner,  with  comments, 
previously  to  the  trial,  although  the  statement  was  correct,  and  no  malicious 
motive  shewn;  for  such  publications  have  a  tendency  improperly  to  influ- 
ence the  public  mind,  and  particularly  the  jury  by  whom  the  cause  is  af- 
terwards to  be  tried.  R.  v.  Fleet,  1  B.  &  Aid.  379.  See  R.  v.  Wright 
8  T.  R.  293.  So,  an  information  has  been  granted  for  publishing  an  in- 
vective against  judges  and  juries,  with  a  view  to  bring  into  suspicion  and 
contempt  the  administration  of  justice;  R.  v.  White,  1  Campb.  859;  and 
it  is  an  offence  for  which  an  information  will  be  granted  to  publish  a  blas- 
phemous libel,  R.  V.  Carlisle,  3  B,  &  Ad.  164,  or  an  invective  upon  the 
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established  religion  of  the  country.  R.  v.  Waddington,  1  B.  &  C  26: 
R.  «.  Curl,  2  Str.  789.  But  an  information  has  been  refused  for  calling 
a  magistrate  a  liar,  and  charging  him  with  a  particular  misconduct  in  his 
office,  there  being  no  intent  to  provoke  a  breach  of  the  peace.  Ex  parte 
Chapman,  4  Ad.  &  Ell.  773. 

The  court  will  grant  a  criminal  information  against  a  magis- 
trate for  any  illegal  act  committed  by  him  from  corrupt  or  vindictive  mo- 
fives;  R.  ».  Brooke,  2  T.  R.  190:  R.  v.  Holland,  1  T.  R.  692:  R. 
V.  Harris,  3  Burr.  1716:  R.  v,  Williams,  Id.  1317:  R.  v.  Cozens,  1 
Dougl.  426.  See  Andr.  238,  272;  1  Sir.  21,  413;  1  Chitty,  217;  2 
Ld.  Ken.  517;  Loffl,  62;  l.Wils.  7;  1  D.  &  R.  485;  4  Mann.  &  R. 
SI ;  but  not  where  he  appears  to  have  acted  from  ignorance  or  mistake 
merely;  R.  v.  Jackson,  1  T.  R.  653:  R.  «.  Barker,  1  East,  186:  R. 
».  Bayles,  5  Burr.  1318:R.  r.  Fielding,  2  Id.  719:  R.  v,  Barrow,  3  B. 
&  Aid.  432:  Ex  parte  Fentiman,  2  Ad.  &  Ell.  127;  nor  will  they  grant 
it  against  justices  acting  in  sessions,  except  in  very  flagrant  cases.  R.  v^ 
Seaford,  1  W.  Bl.  432. 

So,  against  ministerial  officers,  for  any  act  of  oppression,  or  for  any  il- 
legal act  committed  by  them  in  the  execution  of  their  duties,  from  cprrupt, 
vindictive,  or  other  improper  motives  the  court  will  gr^t  a  criminal  in- 
formation; but  not  where  they  act  from  ignorance  or  mistake  merely.  R. 
t>.  Friar,  1  Chilly's  Rep.  702.  Thus,  informations  have  been  granted 
against  overseers  for  forcing  a  pauper  to  marry  another  pauper  then  preg- 
nant with  a  bastard;  R.  v.  Tarrant,  4  Burr.  2136;  for  a  conspiracy  by 
parish  officers  to  marry  persons  settled  in  different  parishes,  R.  v  Cromp- 
ton,  Cald.  246:  R.  v,  Herbert,  2  Ld.  Ken.  466,  and  for  procuring  one 
to  marry  an  idiot  chargeable  to  the  parish;  R.  v*  Winter,  1  Wils.  41; 
but  the  court  have  now  resolved  to  refuse  informations  in  cases  like  these, 
and  to  leave  the  applicant  to  seek  his  remedy  by  indictment.  Cald.  247> 
D.  (a);  2  Nolan,  262. 

The  court  have  granted  a  criminal  information  against  a  person  for  re- 
fusing to  take  upon  himself  the  office  of  sheriff,  because  the  vacancy  of 
the  office  occasioned  an  interruption  of  public  justice,  and  the  year  would 
be  nearly  expired  before  an  indictment  could  be  brought  to 
♦trial.  R.  v.  Woodrow,  2  T.  R.  731.  See  R.  v.  Grosve-  [  *75  ] 
nor,  2  Sir.  1193;   1  Wils.  18. 

The  court,  however,  will  not  in  general  grant  a  criminal  information  for 
an  illegal  act  committed  by  a  person  under  a  bona  fide  conviction  that  he 
was  merely  exercising  a  legal  right;  R.  v.  Parkyns,  3  B.  &  Aid.  668; 
or  where  the  application  is  made  against  a  poor  man  residing  at  a  distance, 
to  whom  it  would  be  very  inconvenient,  if  not  impossible,  to  shew  cause 
against  the  rule,  or  to  appear  afterwards  to  receive  judgment  if  convicted. 
See  R.  V.  Crompton,  Cald.  246;  Loffi,  155.  They  have  refused  it  also 
against  the  members  of  a  corporation,  for  a  misapplication  of  the  corpora* 
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tioD  funds,  it  being  rather  a  subject  for  an  application  to  the  Court  of 
Chancery.  R.  v.  Watson,  2  T.  R.  199.  They  have  refused  it  for  the 
misapplication  of  money  collected  on  a  brief,  R.  v.  St,  Botolph,  1  W. 
Bl.  433,  and  for  not  collecting  money  on  a  brief.  R.  v.  Ford,  2  Str. 
1130.  They  have  also  refused  to  grant  it,  where  it  appeared  that  the 
party  applying  had  suppressed  some  of  the  material  facts  of  the  case,  and 
misrepresented  others;  R.  v.  Wroughton,  3  Burr.  1683;  and  also  where 
the  applicant  was  not  himself  free  from  imputation.  Lofft,  314.  So, 
where  an  application  for  a  criminal  information  was  made  for  raisii^  great 
sums  by  subscription,  for  trading  purposes,  as  being  one  of  those  schemes 
denounced  by  stat.  6  G.  1,  c.  18,  s.  18,  the  court  refused  to  grant  it,  as 
the  statute  had  not  been  acted  upon  for  a  great  length  of  time,  and  was 
novi^  sought  to  be  enforced  by  a  private  relator,  who  seemed  not  to  have 
been  deluded  by  the  project,  but  to  have  subscribed  with  a  view  to  an  ap- 
plication to  the  court.  R.  V,  Dodd,  9  East,  516.  See  R.  v.  Webb, 
14  East,  406?  So  the  court  refused  an  information  for  sending  a  chal- 
lenge, when  it  appeared  that  the  party  applying  had  previously  written 
letters  to  the  other,  provoking  him  to  fight;  but  the  court  said,  that,  if 
both  parties  had  applied  for  informations,  they  would  have  granted  them. 
R.  i;.  Hankey,  1  Burr.  316.  So,  an  information  has  been  refused,  where 
the  application  was  made  by  notorious  gamesters  against  other  gamesters, 
for  a  conspiracy  to  cheat  them  at  a  race.  R.  v.  Peach,  1  Burr.  548. 
Even  in  cases  which  would  warrant  an  information,  if  the  court  think  that 
it  will  be  sufficient  punishment  for  the  defendant  to  pay  the  costs  already 
incurred  by  the  prosecutor,  they  will  discharge  the  rule  nisi  upon  those 
terms,  if  acceded  to  by  the  defendant.  R.  v.  Morgan,  1  Doug.  314;  R. 
V.  Cozens,  2  Doug.  426. 

• 

When  and  how  to  be  moved^  ^c] — The  application  is  for  a  rule  to 
shew  cause  why  a  criminal  information  should  not  be  filed  against  the 
party  complained  of,  and  must  be  founded  upon  an  affidavit  disclosing  all 
the  material  facts  of  the  case.  If  the  court  grant  the  rule  msi,  it  is 
afterwards,  upon  shewing  cause,  discharged  or  made  absolute,  as  in  ordi- 
nary cases.  It  may  be  necessary  to  mention  that  the  motion  must  be 
made  by  a  barrister  or  serjeant;  the  court  will  not  entertain  the  applica- 
tion if  made  by  a  private  individual.     1  Chit.  Rep.  602. 

It  is  an  established  rule  that  no  application  for  a  criminal  information 
can  be  made  against  a  magistrate  for  anything  done  in  execution  of  his 
office,  without  previous  notice.  R.  v,  Heming,  5  Ad.  &  Ell.  666.  The  ap- 
plication must  be  made  within  a  reasonable  time,  or  the  delay  must  be  sa- 
tisfactorily accounted  for.  The  only  exception  to  this  is  the  case  of 
bribery  at  parliamentary  elections,  a  criminal  information  for 
[  *76  ]  which  cannot  be  moved  for  until  after  the  two  years  have  *eiapsed 
within  which  an  action  may  be  brought  for  the  penalties.  See  R. 


INFORMATION.     '  93 

V,  RobiDsony  1  W.  Bl.  541.  If  the  application  be  made  against  a  mag- 
istrate for  any  thing  done  by  him  in  the  execution  of  his  office,  if  the 
offence  were  committed  in  vacation,  the  motion  must  be  made  in  the  next 
term,  if  it  be  an  issuable  term,  or  in  the  second  term,  if  the  first  be  not 
an  issuable  term;  see  R.  o.  Harries,  13  East,  270  :  R.  v.  Bishop,  5  B. 
&  Aid.  612;  but  if  the  offence  were  committed  in  term  time,  the  appli- 
cation may  be  made  either  in  that  term,  or,  it  should  seem,  in  the  next, 
particularly  if  there  be  not  a  sufficient  number  of  days  remaining  of  the 
first  term  to  allow  a  reasonable  time  for  the  prosecutor  to  obtain  his  rule 
fim,  and  for  the  defendant  to  shew  cause  against  it.  The  application 
against  a  magistrate,  if  made  in  the  same  term  in  which  the  offence  was 
committed,  is  allowed  to  be  made  at  the  latter  end  of  the  term;  R.  v. 
Smith,  7  T.  R.  SO;  if  made  in  another  term,  or  if  the  offence  were 
committed  in  vacation,  it  must  be  made  so  early  in  the  term  as  to  afford 
sufficient  time  for  him  to  shew  cause  against  it  during  the  same  term.  R. 
V.  Marshall,  13  East,  322;  7  T.  R.  80.  Before  the  court  entertain  an 
application  for  a  criminal  information  against  a  magistrate,  for  convict- 
ing without  having  summoned  the  party,  the  conviction  must  be  re-* 
moved.  R.  v.  Heber,  2  Str.  915.  They  have  refused  an  information 
against  a  clergyman  for  perjury  upon  his  admission  to  his  living,  until 
after  he  was  convicted  of  fbe  simony.  R.  v.  Lewis,  1  Str.  70.  Nor 
will  they  grant  an  information  for  an  attempt  to  suborn  witnesses  in  a  civil 
suit  while  the  action  is  pending,  except  in  very  clear  cases.  R.  o.  Phil« 
lips,  Hardw.  241. 

The  affidavit  upon  which  the  application  is  made  must,  disclose  all  the 
material  facts  of  the  case;  if  a  material  facr  be  suppressed  or  misre- 
presented, the  court,  we  have  seen,  will  discharge  the  rule,  very  probably 
with  costs.  Also,  as  the  court  in  these  cases  are  in  a  manner  substituted 
for  a  grand  jury,  they  will  in  general  expect  that  the  facts  so  disclosed 
shall  amount  to  such  evidence  as  would  satisfy  a  grand  jury,  if  an  indict* 
ment  were  preferred  for  the  offence.  R.  v.  Willelt,  6  T.  R.  294  :  R. 
V.  Williamson,  3  B.  &  Aid.  5S3.  An  information  will  be  granted  upon 
tbe  uncontradicted  affidavit  of  one  who.  was  parliceps  criminii.  R.  v. 
Steward,  2  B.  &  Ad.  12.  If  the  subject  of  the  application  be  a  libel 
upon  an  individual,  charging  him  with  a  particular  offence,  the  court  always 
require  the  prosecutor  to  deny  the  charge  upon  oath,  before  they  will 
grant  the  information;  R.  v.  Miles,  1  Doug.  2S3,  284,  387;  but  if  the 
charge  be  general,  or  be  against  a  public  body  ef  men;  R.  v.  Williams^ 
6  B.  &  Aid.  595;  1  D.  &  R.  197;  or  if  it  relate  to  anything  said,  or 
supposed  to  have  been  said,  by  the  prosecutor  in  Parliament  as  a  member, 
B,  V.  Miles,  1  Doug.  387,  it  is  otherwise.  Where  a  criminal  informa- 
tion was  applied  for  against  a  magistrate,  for  improperly  convicting  a  per- 
son, tlie  court  refused  to  grant  it,  unless  the  party  complaining  would 
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make  an  exculpatory  affidavit  denyiog  the  charge.  R.  r.  Webster,  3  T. 
R.  388.  The  affidavit  opoD  which  the  rule  niri  is  moved  for  must  not  be 
intitled  in  any  cause;  R.  v.  Harrison,  6  T.  R.  60 :  R.  v.  Robinson  Id., 
642;  the  affidavits,  upon  shewing  cause,  are  intituled  The  King  o.  the 
party  complained  of.  R.  v.  Innes,  1  Sir.  704.  See  R.  v.  Cole,  6  T. 
R.  642.  It  may  be  necessary  also  to  mention,  that,  if  it  be  intended  to 
to  file  a  joint  information  against  several  persons,  the  application  should 
be  joint  against  all  in  the  first  instance;  for,   where  distinct   rules  were 

obtained   against  five   persons  severally,  and   one  informatioo 
[  *77  ]  thereupon  filed  against  them  jointly,  *the  court,  upon  application, 

set  aside  the  proceedings.     R.  v.  Hayden,  3  Burr.  1270. 
A  rule  for  a  criminal  information  was  granted,  and  discharged  upon  air 
affidavit  of  the  truth  of  the  charge:  subsequently  it  wa^  discovered  that 
the  affidavit  in  answer  to  the  rule  was  false,  and  the  court  granted  another 
rule,  which  was  made  absolute.     R.  o.  Eve,  5  Ad.  &  Ell.  780. 

Form  of  it.] — The  form  of  an  information  filed  by  the  Master  of  the 

Crown  Office  is  thus: — 

Trinity  Temij  8  Vict. 

^'  Middlesex: — Be  it  remembered,  that  Christopher  Robinsonj  Eeq.^ 
coroner  and  attorney  of  our  lady  the  nov>  Q^ueen^  in  the  court  of  our 
lady  the  Queeny  before  the  Queen  herself  who  prosecutes  for  our  said 
lady  the  QMeen  in  this  behalf  in  his  proper  person^  comes  here  into  the 
court  of  our  said  lady  the  Qticen,  before  the  Queen  herself  ai  Wtit-^ 
minster  on  [Monday,  next  after  eight  days  of  the  Holy  Trinity,  in  this 
same  term],  and  for  our^aid  Lady  the  Queen  gives  the  court  here  to 
understand  and  be  informed  f&a(,"  &c.,  so  proceeding  to  state  the  facts 
and  circumstances  constituting  the  ofifence  with  the  same  certainty  and 
precision  as  in  an  indictment,  and  in  the  same  form,  and  according  to 
the  same  rules,  R.  v.  Wilks,  4  Burr.  2556:  R.  v.  Knight,  1  Salk. 
375,  excepting  that,  in  introducing  averments,  instead  of  the  words, 
"  wind  the  jurors  aforesaid^  upon  their  oath  aforesaid^  do  further  pre- 
ten/,"  are  used  the  words,  '^  ^nd  the  said  coroner  and  attorney  of 
our  said  Lady  the  Queen,  who  prosecutes  as  aforesaid^  further  gives  the 
court  here  to  understand  and  be  informed  that^^  &c.  The  conclusion  is 
the  same  as  in  an  indictment. 

The  second  and  subsequent  counts  commence  thus: — ^^  •Snd  the  said 
coroner  and  attorney  of  6ur  said  lady  the  Queen,  who  prosecutes  as  aforC'- 
said,  further  gives  the  court  here  to  understand  and  be  informed,  that^^ 
&c.,  so  proceeding  to  state  the  oflTence,  and  concluding  as  in  an  indict- 
ment. And  to  the  conclusion  of  the  last  count  are  added  these  words: — 
^^  ^nd  therefore  the  said  coroner  and  attorney  of  our  said  lady  the  Queen 
prayeih  the  consideration  of  the  court  here  in  the  premises^  and  that  due 
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proetiB  of  law  nusy  be  awarded  against  him  the  ioid  J.  S.  in  this  behalf  j 
to  make  him  answer  to  our  said  lady  the  Queen^  touching  and  concerning 
the  premises  aforesaid.  ^^ 

Howfiledj  4^e.] — After  tbe  court  have  made  the  rule  absolute,  tbe  in- 
formation may  be  filed  at  tbe  Crown  Office,  King's  Bench  Walk,  Tem- 
ple, upon  tbe  prosecutor's  entering  into  tbe  usual  recognizances  for  costs. 
Formerly,  tbe  Master  of  tbe  Crown  Office  bad  tbe-  power  of  filing  in- 
formations witbout  any  control;  and,  being  filed  in  tbe  name  of  tbe  king, 
tbey  subjected  tbe  prosecutor  to  no  costs,  bowev^r  groundless  tbey  turned 
out  to  be  at  tbe  trial.     But  some  abuses  of  tbis. power,  previously  to  tbe 
Revolution,  caused  it  sbortly  afterwards  to  be  enacted,  by  stat.  4  &  5  W. 
&  M.  c.  18,  tbat  tbe  Master  of  tbe  Crown  Office  sbould  not  thereafter 
file  any  information  witbout  express  direction  from  the  Court  of  King's 
Bench;  and  that  every  prosecutor,  permitted  to  promote  such  informa- 
tion, should  give  security  by  a  recognisance  of  201.  conditioned  to  pros- 
ecute tbe  same  with  efiect,  and  to  pay  costs  to  the  defendant  in  case  be 
be  acquitted  thereon,  unless  the  judge  wbo  tries  the  information  certify 
tbat  there  was  reasonable  cause  for  filing  it;  and,  at  all  events,  to  pay 
costs,  unless   tbe  information   shall    be   tried    within  a    year 
after  issue  joined.     Tbe  defendant,  however,    upon  his  *ac-  [  *78  ] 
quitlal  is  not  entitled  to  any  costs  beyond  tbe  extent  of  this  re- 
cognisance.    R.  V.  Filewood,  2  T.  R.  145.    .  See  R.  v.  Brooke,  2  T. 
R.  190. 

When  the  information  is  filed,  process  issues  to  compel  the  appear- 
ance of  the  defendant,  if  an  appearance  be  not  already  entered  for 
him.  He  then  either  pleads  to  it,  or  applies  to  quash  it;  and,  on  issue 
joined,  tbe  proceedings  are  brought  on  to  trial.     3  Chitt.  Burn.  368. 

In  what  cases  quashed,'] — Tbe  court  will  very  seldom  quash  an  in- 
formation filed  by  tbe  Master  of  tbe  Crown  Office;  indeed  in  some 
of  the  books  it  is  laid  down  tbat  they  will  not  quash  it  in  any  case.  See 
R.  V.  Nixon,  1  Str.  185;  R.  v.  Fountain,  1  Sid.  152.  They  have, 
however,  interfered  in  tbis  manner,  in  a  very  few  cases,  under  particular 
circumstances.  See  R.  v.  Roper,  2  Str.  1072:  R.  p.  Williams,  1 
Burr.  385.  If  quashed  on  the  motion  of  tbe  prosecutor,  it  must  be 
upon  payment  of  costs,  at  least  to  tbe  extent  of  the  recognisance* 
Where  a  crinjinal  information  had  been  granted,  and  the  Attorney-Ge- 
neral afterwards,  for  tbe  same  cause,  filed  an  information  ex  officio^ 
tbe  court  stayed  the  former  until  further  order«  R.  o.  Alexander, 
MS.  E.  T.  1830. 
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PLEAS,    REPLICATIONS,    &G. 

Sect.  1.  'Order  and  Time  of  Pleadings  79. 

2.  Plea  to  the  Jurisdictiofi^  80. 

3.  Pka  in  Matementj  81. 

4.  Demurrer^  83. 

5.  Special  Pleas  in  Bar^  86. 
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Sect.  I. 

Order  and  Time  of  Pleading. 

THE  Stat.  4  Anne,  c.  16,  ss.  4,  5,  which  in  civil  cases  allows  a  de- 
fendant by  leave  of  the  court  to  plead  several  matters,  contains  a  proviso 
that  nothing  therein  shall  extend  to  any  indictment  or  presentment  of  trea- 
son, felony,  or  murder,  or  any  other  matter,  or  to  any  action  upon  a  penal 
'statute.  Criminal  proceedings,  therefore,  remain  under  the  same  restric- 
tion which  existed  as  to  all  matters  at  common  law,  and  no  more  than  one 
plea  can  be  pleaded  to  any  indictment  or  criminal  information.  In  felo- 
nies, however,  if  the  defendant  plead  in  abatement,  or  specially  in  bar,  be 
may  at  the  same  time,  or  afterwards,  if  the  plea  be  adjudged  against  him, 
plead  over  to  the  felony. 

When  brought  to  the  bar  and  arraigned,  the  prisoner  either  confesses 
the  charge,  stands  mute  of  malice,  or  does  not  answer  directly  to  the 
<;harge,  which  may  be  entered  as  a  plea  of  not  guilty  ;  7  &  8  G.  4,  c. 
28,  s.  2;  or  pleads  to  the  jurisdiction,  or  in  abatement — or  demurs— or 
pleads  specially  in  bar— or  generally,  that  he  is  not  guilty.  In  addition  to 
these  several  modes  of  pleading,  there  were  formerly  what  were  called 
declinatory  pleas — the  plea  of  sanctuaiy,  and  the  plea  of  clei^.  The 
privilege  of  sanctuary  was  abolished  by  stat.  21  J.  1,  c.  28,  and  the  plea 
of  clergy  was,  before  the  recent  statute,  disused,  because  it  jgns  more  ad- 
vantageous for  a  prisoner  to  pray  clergy  after,  than  to  plead  it  before,  bis 
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eooviction.  To  the  prayer  of  clergy,  in  certain  cases,  the  Crown  migbt 
counterplead.  But,  now,  the  benefit  of  clergy,  and  also  the  like  privilege 
of  peerage,  given  by  the  stat.  1  Edw.  6,  c.  12,  s.  13,  are  abolished,  7 
G.  4,  c.  28,  s.  6;  4  &  5  Vict.  c.  S2,  and  the  plea  and  prayer,  andcoun- 
terplea  of  clergy,  are  therefore  no  longer  in  use. 

When  the  defendant  has  any  special  matter  to  plead  in  abatement  or  in 
bar,  or  if  the  indictment  be  demurrable,  he  should  plead  it,  or 
*demur  at  the  time  of  arraignmeat,  before  the  plea  of  not  guilty.  [  *80  ] 
See  R.  V.  Bankes,  2  Smith,  620.  Where  a  defendant  prose- 
cuted in  the  Court  of  Queen^s  Bench  for  any  misdemeanor,  by  informa^ 
tion  or  indictment  there  found  or  removed  into  that  court,  appears  in  court 
in  term  time  in  person  to  answ^er  the  indictment  or  information,  he  cannot 
imparl  to  a  following  term,  but  must  plead  or  demur  thereto  within  four 
days  from  the  time  of  its  appearance  ;  and,  in  default  of  his  pleading  or 
demurring  within  four  days,  judgment  may  be  entered  against  him  for  want 
of  a  plea:  if  he  appear  to  the  indictment  by  attorney,  he  cannot  imparl  to 
the  following  term,  but  may  forthwith  be  ruled  to  plead;  and  a  plea  or  de- 
murrer may  be  enforced,  or  judgment  by  default  entered  thereupon,  tn  the 
same  manner  as  before  the  passing  of  the  act  might  have  been  done,  had 
the  defendant  appeared  by  his  attorney  in  the  preceding  term.  60  6.  3 
&  1  6.  4,  c.  4,  s.  1.  But  the  court  or  a  judge  may,  on  sufficientcause, 
allow  further  time  to  plead  or  demur.     60  G.  3  &  1  G.  4,  c.  4,  s.  2. 

At  common  law,  a  defendant  indicted  for  a  misdemeanor  might,  after 
plea,  traverse  the  indictment  to  the  next  session  or  assizes.  But  now,  in 
all  cases,  (except  for  the  non-repair  of  bridges  or  highways,  60  G.  3  &  1 
G.  4,  c.  4,  s.  10),  if  the  defendant  have  been  in  custody  or  on  bail  twen- 
ty days,  at  the  least,  upon  the  same  chaise,  he  must,  upon  the  finding  of 
the  indictment,  plead  and  try  inslatUer;  60  G.  3  &  1  G.  4,  c.  4,  s.  3  ; 
and  if  the  indictment  be  found  at  a  former  session  or  assizes,  and  the  de- 
fendant be  in  custody  or  on  bail  for  the  same  offence,  or  receive  notice  of 
the  indictment  twenty  days  before  any  subsequent  session  or  assizes,  be 
must,  at  such  subsequent  session  or  assizes,  plead  and  try.  60  G.  3  &  1 
G.  4,  c.  4.'s.  5.  But  the  court  may  allow  the  defendant  farther  time  to 
plead.  60  G.  3  &  1  G.  4,  c.  4,  s.  7.  Where  the  defendant  was  commit- 
ted for  a  rape  more  than  twenty  days  before  the  assizes,  and  afterwards,  at 
the  assizes,  the  grand  jury  threw  out  the  bill  for  the  rape,  but  found  a  bill 
for  an  assault  with  intent  to  commit  it,  Vaughan,  B.,  held  that  the  defend- 
(n  was  entit  ed  to  traverse  tliis  latter  indictment.  R.  v.  James,  3  C  & 
P.  222.     (See  ante,  p.  67.) 

13 
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Sect.  2. 


Pka  to  the  Jurisdiction* 

Where  an  indictment  is  taken  before  a  court  that  hath  no  cognisance 
of  the  offence,  the  defendant  may  plead  to  the  jurisdiction,  without  an- 
swering at  all  to  the  crime  alleged  ;  2  Hale,  286;  as  if  a  man  be  indicted 
for  treason  at  the  quarter  sessions,  or  for  a  rape  at  the  sheriflT's  toum,  or 
the  like;  lb.;  or  if  another  court  have  exclusive  jurisdiction  of  the  offence. 
4  Bl.  Com.  383. 

But,  although  the  defendant  may  plead  to  the  jurisdiction  in  such  a  case^ 
there  are  but  few  instances  in  which  he  is  obliged  to  have  recourse  to  sucb 
a  plea.    If  the  offence  were  committed  out  of  the  jurisdiction  of  the  court, 
,  the  defendant  may  take  advantage  of  this  matter  under  the  general  issue  ; 
R.  V.  Johnson,  6  East,  583  ;  or,  if  the  objection  appear  upon  the  (ace 
of  the  record,  he  may  demur,  or  (it  should  seem)  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.     See  R.  v.  Hewitt,  R.  &  R.  58.     If,  on 
the  other  hand,  the  offence  were  committed  within  the  jurisdic- 
[  *81  ]  tioD  of  the  court,  but  the  *court  has  not  cognisance  of  it,  (which 
can  occur  only  in  the  case  of  indictments  in  inferior  courts,  sucb 
as  the  court  of  quarter  sessions),  the  defendant  may  have  advantage  of  it 
upon  general  demurrer;  R.  v.  Fearnley,  1  T.  R.  316;  or  the  Court  of 
Queen's  Bench,   upon  the  indictment  being  removed  by  certiorari^  will 
quash  it;  R.  v,  Bainton,  2  Str.  1088;  or  the  court  where  the  indictment 
is  preferred  will  in  general  give  the  defendant  advantage  of  the  objection 
at  the  trial,  under  the  general  issue.     As  pleas  to  the  jurisdiction,  there- 
fore, seldom  occur,  it  is  not  necessary  to  treat  of  them  here  at  length. 
.  The  form  of  them  is  thus  : — 

''  Jlnd  the  said  J.  iS.,  in  his  oien  proper  person^  cotneth  into  court  here^ 
and^  having  heard  the  said  indictment  read^  saithy  that  the  court  of  our 
lady  the  Queen  here  ought  not  to  take  cognisance  of  the  [trespass  and  as- 
sault] in  the  said  indictment  above  specified;  because^  protesting  that  he  is 
not  guilty  of  the  same ^  nevertheless  the  said  /.  S.  saith^  that,^^  [&c.,  so 
proceeding  to  state  the  matter  of  the  plea.  See  tlie  precedents,  1  Went. 
10,  J3;  4  Went.  63.  Conclude  thus]:  ^nd  this  he  the  said  J,  S.  is 
ready  to  verify;  ijoherefore  he  prays  judgment  if  the  said  court  of  our 
lady  the  Queen  now  here  will  or  ought  to  take  cognisance  of  the  indict' 
ment  aforesaid;  and  that  by  the  court  here  he  may  be  dismissed  and  du- 
charged^^^  &c.  '  Then  add  profert  of  any  letters  patent  which  may  have 
been  set  forth  in  the  plea.  The  form  is  the  same  in  the  Queen's  Bench, 
excepting  that  the  court  is  described  as  '*  the  court  of  our  said  lady  the 
Queen  before  the  Queen  herself  here^^^  and,  in  the  case  of  informations. 
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the  words,  ^*  having  heard  the  taid  indiciment  ready^*  are  omitted.     The 
plea  must  be  verified  by  affidavit. 

The  form  of  the  replication  to  this  plea  is  thus  : — "  And  hereupon  X 
JV*.  [the  clerk  of  the  peace,  or  clerk  of  assigns],  who  proeeemiee  for  our 
said  lady  the  ^ueen  in  thie  lehtdfj^saySj  that  notwithstanding  anything 
by  the  ioid  J.  S.  above  in  pleading  alleged^  this  court  ought  not  to  be 
precluded  from  taking  cognisance  of  the  indictnunt  aforesaid;  becatut  he 
says^  tAol,"  [&c.,  stating  the  matter  of  the  replication].  And  this  he  the 
said  J.  JV*.  prays  may  be  inquired  of  by  the  countryj^^  &c.  Or,  if  it  con- 
clude with  a  verification,  then  thus: — ^^  And  this  he  the  said  J.  JV*.  is 
ready  to  verify;  wherefore  he  prays  judgment,  and  thai  the  said  J.  S. 
may  answer  to  the  said  indictment.*^  Where  the  plea  is  pleaded  in  the 
Court  of  Queen's  Bench,  the  replication  is  in  the  name  of  the  Master 
of  the  Crown  office,  in  the  case  of  an  indictment  or  of  an  information 
filed  by  him^  or  in  the  name  of  the  Attorney-General,  in  the  case  of  in- 
formations ex  ojfficio.     (See  post.  Sect.  5  of  this  chapter.) 


Sect.  3. 


Plea  in  Abatement. 

If  the  indictment  assign  to  the  defendant  no  Christian  name,  or  a  wrong 
one,  no  surname,  or  a  wrong  one,  or  no  addition,  or  a  wrong  one,  he  can 
only  object  to  this  matter  by  plea  in  abatenjent,  (ante,  p.  30) ;  for,  al- 
though formerly,  if  no  addition  were  given,  the  court  would,  perhaps, 
have  quashed  the  indictment,  R.  9.  Thomas,  3D.  &  R.  621,  an  appli- 
cation for  that  purpose  would  not  now,  since  the  recent  statute,  7  G.  4, 
c.  64,  s.  19,  be  entertained.  Misnomer  was  the  only  case  in  which,  be- 
fore the  recent  statute,  a  plea  of  abatement  was  at  all  usual  in  practice, 
and  the  modern  enactment,  although  it  has  not  abrogated  the 
rule  of  law  which  requires  that  the  defendant  '^should  be  de-  [  *82  ] 
scribed  by  his  Christian  and  surname,  and  has  not  repealed  the 
Statute  of  Additions,  1  H.  5,  c.  5,  has  entirely  superseded  every  ad- 
vantage formerly  derived  from  that  form  of  plea.  The  following  is  the 
form  of  a  plea  of  misnomer:: — 

^^  And  James  Long,  who  is  indicted  by  the  name  of  George  Long,  in 
his  own  proper  person  cometh  into  court  here,  and,  having  heard  the  said 
indictment  read,  saith,  thai  he  was  baptized  by  the  name  of  James ^  to  wit 
at  the  parish  aforesaid,  in  the  county  afaresaid,  and  by  theChristian  name 
of  James  hath  alwayi  since  his  baptism  hitherto  been  called  or  known; 
without  this,  that  he  the  said  James  Long  now  is  or  at  any  time  hitherto 
hath  been  called  or  known  by  the    Christian  name  of  George,  as  by  the 
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indUtmeni  is  supposed;  and  this  he  ike  said  James  Long  is  ready  io, 
vsrify:  wherefore  he  prayeth  judgment  of  the  said  indictment ,  and  that 
the  same  may  be  quashed,^*  &c.  See  R.  v.  Shakespeare,  10  East,  87. 
This  plea  should  be  ingrossed  on  parchmeot  or  paper,  although  it  is  said 
to  have  been  decided  that  it  may  be  pleaded  ore  tenus.  R.  v.  Dean,  2 
Leach,  535.  Aonexed  to  it  must  he  an  affidavit,  R.  o.  Grainger,  3  Burr. 
1617,  intitled  in  the  court  and  catfie,  totbisefiect: — ^^  James Long^  of — , 
the  defendant  in  this  prosecution^  maketh  oath  and  saith  that  the  plea  here- 
unto  annexed  is  true  in  substance  and  matter  of  fact.  ^^  It  may  be  ne« 
cessary  to  mention,  that,  although  usual,  it  is  not  essential  that  the  plea 
should  state  that  the  defendant  was  baptized  by  such  a  name;  saying  that 
it  is  his  name,  and  that  by  that  name  be  was  always  called  and  known,  is 
sufficient.  WaMen  r.  Holman,  6' Mod.  116;  1  Salk.6:  Read  v.  Mat- 
teur,  Hardw.  286;  Com.  Dig.,  Abatement  (F.  17).  The  court  will  not 
upon  motion  quash  a  bad  plea  in  abatement.  R.  v,  Cooke,  2  B.  &  C. 
618,  871.  A  plea  of  misnomer  of  surname  may  be  easily  framed  from 
the  above.  See  a  precedent,  Or.  Cir.  C.  46.  See  also  a  precedent  of 
a  plea  of  no  addition  of  degree  or  mystery^  Cr.  Cir.  C.  393;  false  addi^ 
tion  of  place  of  residence j  1  Went.  36. 

The  replication  to  this  plea  is  in  form  thus: — '^  ^nd  hereupon  J.  JVl 
[the  clerk  of  the  peace,  or  clerk  of  the  arraigns],  who  prosecutes  for  our 
said  lady  the  Queen  in  this  behalf^  sailh^  that  the  said  indictment^  by 
reason  of  anything  by  tite  said  James  Long  in  his  said  plea  above  alleg^^ 
edj  ought  not  to  be  quashed;  because  he  saith^  that  the  said  James  Long^ 
long  before  and.at  the  time  oj  the  preferring  of  the  said  indictment^  isas^ 
and  still  is  known  as  well  by  the  name  of  George  Long  as  by  the  name  of 
John  Long^  to  tot7,  at  the  parish  aforesaid^  in  the  county  aforesaid;  and 
this  he  the  said  J,  .AT.  prays  may  be  inquired  of  by  the  country^^^  &c. 
Instead  of  replying,  the  prosecutor  may,  if  ibe  grand  jury  be  still  sitting, 
alter  the  indictment,  by  substituting  the  name  by  which  the  defendant  has 
pleaded  for  the  name  in  the  indictment,  and  have  it  preferred  again  and 
found,  and  the  defendant  again  arraigned  upon  it;  in  which  case,  be  will 
be  estopped  by  his  plea  in  abatement  from  again  pleading  a  misnomer. 
This  was  formerly  the  practice;  but  a  more  effectual  remedy  is  provided 
by  the  stat.  7  6.  4,  c.  64,  s.  19,  which  provides,  that  no  indictment  or 
information  shall  be  abated  by  reason  of  any  dilatory  plea  of  misnomer,  or 
of  want  of  addition,  or  of  wrong  addition  of  the  party  offering  such  plea, 
if  the  court  shall  be  satisfied,  by  affidavit  or  otherwise,  of  the  truth  of 
such  plea;  but  in  such  case,  the  court  shall  forthwith  cause  the  indict^ 
ment  or  information  to  be  amended  according  to  the  truth,  and  call  upon 
the  party  to  plead  thereto,  and  proceed  as  if  no  such  dilatory  plea  had 
been  pleaded.     (See  ante,  p.  30). 

It  is  apprehended,  however,  that  this  statute  does  not  affect  the  right  of 
a    peer,    when    indicted    as    a    commoner,    to  plead    in    abatement 
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*of  an  iDdictmem  for  felony;  for  bis  title  is  not  only  part  of  his  [  *83  ] 
name,  bul  gives  him  a  diflereot  mode  of  trial,  viz.  by  bis  peers. 

This  issue  is  generally  proved  thus:  the  defendant  gives  in  evidence 
bis  certificate  of  baptism,  with  evidence  of  identity,  or  proves  by  parol 
evidence  that  he  has  always  been  called  James,  and  not  George;  and  the 
prosecutor,  on  the  other  hand,  proves  that  upon  some  occasion  be  has  as- 
sumed the  name  of  George,  or  that  be  has  usually  gone  by  that  name. 
But  it  may  be  questioned,  perhaps,  whether  the  proof  of  this  issue  be  not 
entirely  on  the  prosecutor.  It  is  said,  indeed,  to  have  been  decided, 
that,  if  a  defendant  allege  in  bis  plea  that  he  was  baptized  by  a  certain 
name,  he  will  be  held  to  strict  proof  of  that  fact;  1  Camp.  479;  but 
this  is  a  mistake;  for,  even  supposing  the  proof  of  the  issue  to  be  upon  the 
defendant,  he  cannot  be  called  upon  to  prove  the  inducement  to  his  tra- 
verse, which  is  neither  traversable  nor  traversed  by  the  prosecutor. 

The  judgmemt  for  the  Queen  upon  a  plea  of  abatement,  in  misdemeanors 
is  final;  in  treason  and  felony,  that  the  defendant  do  answer  over.  R. «. 
Gibson,  8  East,  107.  The  judgment  for  the  defendant  was  formerly 
that  the  indictment  may  be  quashed,  but  now  the  indictment  may  be 
amended,  and  the  defendant  called  to  plead  thereto,  as  if  no  such  dilatory 
plea  bad  been  pleaded. 


Sect.  4. 
Demurrer. 


Demurrers  in  criminal  cases  have  hitherto  seldom  occurred  in  prac- 
tice; because,  before  the  recent  statute,  7  G.  4,  c.  64,  ss.  20,  21,  the 
defendant  might  have  had  the  same  advantage  upon  the  plea  of  not  guilty, 
or  by  motion  in  arrest  of  judgment,  that  he  could  have  had  upon  demurrer. 
But  that  statute  has  made  a  most  material  aheraiion  in  the  law  in  this  re- 
spect, by  enacting,  (s.  20),  **  that  no  judgment  upon  any  indictment  or  in- 
formation for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry, 
or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  want 
of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for  the  omis- 
sion of  the  words  *  as  appears  by  the  record,'  or  of  the  words  *  with 
force  and  arms,'  or  of  the  words  *  against  the  peace,'  nor  for  the  insertion 
of  the  words  *  against  the  form  of  the  statute,'  instead  of  the  words 
*  against  the  form  of  the  statutes,'  or  vice  versa;  nor  for  that  any 
person  or  persons  mentioned  in  the  indictment  or  information  is  or  are 
designated  by  a  name  of  office  or  other  descriptive  appellation  instead  of 
his,  her,  or  their  proper  name  or  names;  nor  for  omitting  to  state  the  time 
at  which  the  ofience  was  committed,  in  any  case  where  time  is  not  of  the 
essence  of  the  offence;  nor  for  stating  the  time  imperfectly;  nor  for  stating 
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the  ofience  to  have  been  coroiuitted  on  a  day  subsequent  to  the  finding  of 
tbe  indictment  or  exhibiting  the  information,  or  on  an  impossible  dajr^ 
or  on  a  day  that  never  happened;  nor  for  want  of  a  proper  or  perfect  venue 
where  the  court  shall  appear  by  the  indictment  or  information  to  have  had 
jurisdiction  over  the  oSence;"  and  (s.  21)  ^Hbat  where  the  offence  charge 
ed  has' been  created  by  any  statute,  or  subjected  to  a  greater  degree  of 
punishment,  or  excluded  from  the  benefit  of  clergy   by  any  statute,  the 

indictment  or  information  shall,  after  verdict,  be  held  sufficient  to 
[  *84  ]  warrant  the  punishment  prescribed  by  the  statute,  if  it  ^describe 

the  offence  in  the  words  of  the  statute."  It  is  observable  that 
this  enactment  applies  only  to  felonies  and  misdemeanors,  whether prosecu* 
ted  by  indictment  or  information,  and  that  it  does  not  extend  to  informations 
in  the  Crown  Office,  other  than  for  misdemeanors,  or  to  coroners'  inquisi- 
tions; (but  similar  provisions  are  made,  with  respect  to  coroners'  inquisi- 
tions, by  the  6  &  7  Vict.  c.  73) ;  and  that  these  objections,  in  cases  to  which 
tbe  act  applies,  will  no  longer  be  available  either  in  arrest  of  judgment,  or 
on  a  writ  of  error.  By  pleading  over,  therefore,  all  these  objections  are 
waived;  but  they  are  still  equally  fatal  if  taken  by  demurrer.  Reg.  v.  W. 
Smith,  2  M.  &  Rob.  109:  Reg.  t^.  Law,  Id.  197:  Reg.  v.  Ellis,  C.  & 
Mar.  564.  And  where  a  prisoner,  in  a  cas  e  of  felony,  had,  in  his  counsel's 
absence,  pleaded  to  an  indictment  which  was  objectionable  on  demurrer,  tbe 
judge,  on  the  counsel's  application,  allowed  him  to  demur,  before  the  evi- 
dence was  gone  into.  Reg.  v.  Purchase,  C.  &  Mar.  617.  But  this  will 
not  be  permitted  in  order  to  take  advantage  of  a  mere  verbal  objection. 
Reg.  o.  Odgevs,  2  M.  &  Rob.  479.  If  the  defendant  succeed  upon  de- 
murrer,the  judgment  is  not  stayed  or  reversed,  but,  on  the  contrary,  is  given 
in  his  favour;  and  the  words  '^  whether  after  verdict  or  outlawry,  or  by 
confession,  default,  or  otherwise^^^  do  not  extend  the  meaning  of  the  clause 
beyond  those  cases  in  which  the  application  is  to  stay  or  reverse  the  judg- 
ment. See  also  R.  i;.  Holland,  4  T.  R.  457.  The  following  are  forms 
of  demurrers  and  joinders  : — 

Demurrer  to  an  Indictment  or  Information. 

^'  ^nd  the  said  /.  S.  in  his  own  proper  person  cometh  into  court  here^ 
and,  having  heard  the  said  indictment  [or  information']  ready  saith,  thai  the 
said  indictment^  [or  information'] ,  and  the  matters  therein  contained^  in 
manner  and  form  as  the  same  are  above  stated  and  setforthy  are  not  ni^- 
eieni  in  2ato,  and  that  he  tlu  said  J.  S,  is  not  bound  by  the  law  of  tht 
land  to  answer  the  same;  and  this  he  is  ready  to  verify:  wherefore^  for 
want  of  a  sufficient  indictment  [or  information]  in  this  beha\fy  the  said  J. 
S.  prays  judgment,  and  that  by  the  court  he  may  be  dismissed  and  clu- 
charged  from  the  said  premises  in  the  said  indictment  [or  information] 
specified  *^^ 
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Joinder, 

*'  tSnd  J.  JV*.,  who  proncutei  for  our  said  lady  the  Q^iuen  in  this  behalf 
toifA,  that  the  ioid  indictment^  and  the  maitefs  therein  contained^  in  man^ 
ner  and  form  a$  the  same  are  above  stated  and  setforth^  are  sufficient  in 
law  to  compel  the  said  J.  S.  to  ansu>er  the  same;  and  the  said  J.  .Y.,  teho 
prosecutes  as  aforesaid^  is  ready  to  verify  and  prove  the  same^  as  the  court 
here  shall  direct  and  award:  wherefore^  inasmuch  as  the  said  J,  8,  hath 
not  answered  to  the  said  indictment,  nor  hitherto  in  any  manner  denied  the 
samCy  the  said  J.  J^C.^for  our  said  lady  the  QM^en^  pf(ty9  judgment,  and 
that  the  said  J.  8.  may  be  convicted  of  the  premises  in  the  said  indictment 
specified.  ^^  The  like  form,  mutatis  mutandis,  may  be  adopted  in  the  case 
of  informations,  and  of  indictments  in  the  Court  of  Queen^s  Bench, 

Demurrer  to  a  Plea  in  Bar, 

*^  •And  J.  .AT.,  who  prosecutes  for  our  said'  lady  the  Queen  in  this  be- 
half, as  to  the  said  plea  of  the  said  J,  8.  by  him  above  pleaded,  saith  that 
the  same,  and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  setfoith,  are  not  sufficient  in  law  to 
*bar  or  preclude  our  said  lady  the  Q;aeen  from  prosecuting  the  [  ^85  ] 
said  indictment  against  him  the  said  J.  8. ;  and  that  our  said 
lady  the  Queen  is  not  bound  by  the  law  of  the  land  to  answer  the  same; 
and  this  he  the  said  J,  ^.,  who  prosecutes  as  aforesaid,  is  ready  to  verify: 
wh^efore,  for  want  of  a  sufficient  plea  in  this  behalf,  he  the  said  J,  JV*., 
for  our  said  lady  the  Queen,  prays  judgment,  and  that  the  said  J.  8.  may 
be  convicted  of  the  premises  in  the  said  indictment  specified.^^  The  like 
form,  mutatis  mutandis,  may  be  adopted  in  the  case  of  informations,  and 
of  indictments  in  the  Court  of  Queen's  Bench.  A  demurrer  to  a  plea  in 
abatement  is  in  the  same  form,  except  that  it  concludes  with  praying 
*^  judgment,  and  that  the  said  indictment  may  be  adjudged  good,  and 
that  the  said  J.  8.  may  further  answer  thereto.^^  ^c. 

Joinder. 

*  ^  And  the  said  J.  8.  saith,  that  his  said  plea  by  him  above  pleadedj  and 
the .  matters  therein  contained,  in  manner  and  form  as  the  same  are  abwe 
pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  our  said 
lady  the  Queen  from  prosecuting  the  said  indictment  against  him  the  said 
J,  8. ;  and  the  said  J.  S.  is  ready  to  verify  and  prove  the  same,  as  the 
said  court  here  shall  direct  and  award:  wherefore,  inasmuch  as  the  said 
J.  J^.  for  our  said  lady  the  Queen  hath  not  answered  the  said  plea^  nor 
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hitherto  in  any  manntr  denied  the  same^  the  said  J.  S.  prays  judgmenij 
and  that  by  the  court-  here  he  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified. ^^  The  joinder  is  the  same, 
if  the  demurrer  be  to  a  plea  in  abatement,  except  that  it  concludes  ivith 
praying  ^^  judgment^  and  that    the  said  indictment  may  be  quashed^"*^  ^e. 

A  demurrer  upon  the  part  of  the  Crown,  or  of  the  defendant  (provided 
it  be  not  to  a  plea  in  abatement  or  some  subsequent  pleading  thereupon), 
has  the  effect  of  laying  open  to  the  court  not  only  the  pleading  demurred 
to,  but  the  entire  record,  for  their  judgment  upon  it  as  to  the  matter  of 
law;  Hob.  56,  per  Hobart,  I  Saund.  284,  n.  5;  and  if  two  or  more 
of  the  pleadings  be  bad  in  substance,  the  court  will  give  judgment  against 
the  party  who  committed  the  first  fault.^  Thus,  for  instance,  if  the  in- 
dictment be  bad,  there  shall  be  judgment  for  the  defendant,  although  ibe 
bar  be  also  insufficient;  Pigot's  case,  5  Co.  29  a;  or  even  if  it  appear  upon 
the  face  of  the  record,  that  the  court  have  no  jnrtsdiclion  of  the  offence 
charged  in  the  indictment,  the  defendant  may  take  advantage  of  this  matter 
upon  the  demurrer.     R.  v.  Fearnley,  1  T.  R.  316. 

The  judgment  for  the  defendant  upon  demurrer  is,  that  he  be  dismissed 
and  discharged  from  the  premises.  The  judgment  against  the  defendant 
in  misdemeanors  is  the  same  as  upon  demurrer  in  cfvil  cases,  R.  v.  Tay- 
lor, 5  D.  &  R.  422;  3  B.  &  C.  502,  612,  and  the  Court  has  the  same 
power  of  permitting  the  defendant  afterwards  to  plead  over;  Reg.  v.  Bir- 
mingham and  Gloucester  Railway  Co.,  3  Q.  B.  224;  but  demurrers  in 
felonies  have  hitherto  been  of  such  rare  occurrence,  that  it  is  doubtful 
what  judgment  ought  to  be  pronounced  against  the  defendant.  The 
older  authorities  go  to  shew  that  it  is  final;  2  Hawk.  c.  31,  s.  5;  btft  by 
some  this  is  doubted;  and  it  is  said,  that  in  favorem  tnfoe,  the  defendant 
shall  plead  over  to  the  felony.  Id.  s.  6;  2  Hale,  225,  257;  4  Bl.  Com. 
334;  R.  V.  Taylor,  5  D.  &R.  422;  3B.  &  C.  502,  612:  R  r.  Gibson, 
8  East,  107.  In  Reg.  v.  Purchase,  C.  &  Mar.  617,  Patteson,  J.,  trea- 
ted this  as  a  matter  beyond  doubt;  but  in  a  subsequent  case,  in  which  that 
case  was  cited,  Tindal,  C.  J.,  stated  it  to  be  still  '^  a  very  doubtful 
point,"  whether  this  privilege  extended  to  cases  of  felony 
[  *86  ]  not  capital.  Reg.  t;.  Bovven,  1  C  &  K.  504.  In  *several 
cases  it  has  been  ruled,  indeed,  that  the  defendant  in  felony  may 
demur  and  plead  over  to  the  indictment  at  the  same  time;  Reg.  v.  Phelps, 
C.  &  Man  181:  Reg.  v.  Adams,  Id.  299;  but  this  was  denied  to  be 
law  in  Reg.  c.  Odgers,  2  M.  &  Rob.  479. 

An  information  may  be  amended  after  demurrer;  R.  v.  Holland,  4  T. 
R.  457:  R.  v.  Wilkes,  4  Burr.  2568;  but  an  indictment,  which  is  a 
finding  upon  the  oaths  of  the  grand  jury,  can  only  be  amended  witb  their 
consent  before  they  are  discharged.     2  Hawk.  c.  25.  ss.  97,  98. 
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Sect.  5. 

Special  Pkas  in  Bar. 

As  all  matter  of  excuse  and  justification  may  be  given  in  evidence 
under  the  general  issue,  a  special  plea  in  bar  seldom  occurs  in  practice; 
in  fact,  the  only  instance  (with  the  exception  of  the  pleas  of  auierfois 
acquit  J  &c.,  which  shall  be  treated  of  in  the  several  divisions  of  this  sec- 
tion) in  which  a  special  plea  in  bar  seems  requbite  in  criminal  cases  is, 
where  a  parish  or  county  is  indicted  for  not  repairing  a  road  or  bridge,  &c., 
and  wishes  to  throw  the  onus  of  repairing  upon  some  person  or  persons 
not  bound  of  common  right  to  repair  it;  in  which  case  they  must  plead 
specially  the  liability  of  the  party  to  repair,  and  the  reason  of  his  liability, 
so  as  to  take  the  case  out  of  the  common-law  rule,  that  every  highway 
shall  be  repaired  by  the  parish,  and  every  bridge  by  the  county  in  which 
it  is  situate.  See  precedenti  of  suck  pkas^  post.  Book  2,  Chap.  5,  Sect, 
2.  The  following  are  the  forms  of  special  pleas  in  bar,  replications,  and 
rejoinders: — 

Special  Pleas. 

^^  AndthesaidJ.  S.  in  his  own  proper  person  cometh  into  court  Aere, 
ami,  having  heard  the  said  indictment  [or  informtUion']  read,  saithy  that 
our  said  lady  the  Queen  ought  not  further  to  prosecute  the  said  indictment 
against  him  the  said  J.  S.;  because  he  saithy  fAa^,"  [&c.,  so  proceed- 
ing to  state  the  matter  of  the  plea;  and  concluding  thus] :  ^^Jlnd  this  he 
the  said  J,  S.  is  ready  to  verify;  wherefore  he  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed  and  discharged  from  the  said  prC" 
mises  in  Uie  said  indictment  above  specified.^^ 

Replication. 

^^  And  hereupon!.  JV*.  [the  clerk  of  the  peace,  or  clerk  of  the  arraigns],        ^^ 

uho  prosecutes  for  our  said  lady  the  Queen  in  this  behalf   says,  that,  by 

reason  of  anything  in  the  said  plea  of  the  said  J.  S.  above  pleaded  in  bar 

alleged,  our  said  lady  the  Queen  ought  not  to  be  precluded  from  prosecute 

ing  the  said  indictment  against  the  said  J.  S.;  because  he  says,   that,^^ 

[&c.,  so  proceeding  to  state  the  matter  of  the  replication;  and  concluding 

thus]:  ^*  And  this  he  the  said  J.   Jf.  prays  may  be  inquired  of  by  the 

country."     Or,  if  it  conclude  with  a   verification,  then  thus:  *^And  this 

he  the  said  J.  JV.  is  ready  to  verify;  wherefore  he  prays  judgment,  and 

that  the  said  J.  S.  may  be  convicted  of  the  premises  in  the  said  indictment 

above  specified.^'* 

Where  the  plea  is  to  an  indictment  in  the  Queen's  Bencliy  the  rep- 
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lication  commences  thus:  '' Jlnd  htrtup<m  Pengrim  DeaUry^ 
Esquire,  coroner  and  attorney  of  our  said  lady  the  Queenj  in  the  court  of 
our  said  lady  the  Queen,  before  the  QMcen  herself  who  prosecutes  for  our 

said  lady  the  Q^ueen  in  this  behalf  says,  that,  by  reason  of,''  Ac. ; 
[  *87  ]  *aDd  the  conclusion   thus:  "  Jind  this  the  said  coroner  and 

attorney  of  our  said  lady  the  Qpeen  prayt,"  &c.,  as  aboYe. 
Where  the  plea  is  pleaded  to  an  information,  the  replication  is  thus: 
^nd  the  said  Morney- General  [or  coroner  and  attorney]  of  our  saii 
lady  the  Queen,  v>ho  prosecutes  as  aforesaid,  says,  thai,  by  reason  of  &c. 
**  Md  this  the  said  Momey^  General  [or  coroner  and  attorney]  of  our 
said  lady  the  Queen  prays,''  &c.,  as  above. 

If  the  replication  conclude  to  the  country,  the  simUiter  is  then  added, 
in  making  up  the  record:  "  Md  the  said  J.  S.  doth  the  like.  Thertfors 
let  a  jury  come,"  &c.,  so  proceeding  with  the  award  of  the  venire.  But 
if  the  replication  conclude  with  a  verification,  the  defendant  must  then 
rejoin. 

Rejoinder. 

"  And  the  said  J.  S.,  as  to  the  said  replication  of  the  said  J.  J^.  to 
the  said  plea  by  him  tlw  said  J.  S.,  saith,  that  our  lady  the  Queen,  by 
reason  of  anything  by  the  said  J.  JV.  in  that  repliaUion  alleged,  ought 
not  further  ie  proHCUts  the  said  indictment  against  him  the  said  J.  S.; 
because  he  saith,  that^'  [&c.,  so  proceeding  to  state  the  matter  of  the  re- 
joinder, and  concluding  thus:]  **  And  of  this  he  the  said  S.  puts  himsdf 
upon  the  country."  Or,  if  it  be  necessary  to  conclude  with  a  rerification, 
the  conclusion  may  be  in  the  same  form  as  in  a  plea.     (Ante,  p.  86). 

Having  thus  given  the  forms  of  special  pleas,  &c.  generally,  we  shaH 
now  proceed  to  treat  of  those  which  usually  occur  in  practice  in  this 
order: — 

1.  Auterfois  Acquit,  87. 

2.  Auterfois  Convict,  91. 

3.  Auterfois  Attaint,  92. 

4.  Pardon,  93. 

1.  Auterfois  Acquit, 

When  a  man  is  indicted  for  an  oflbnce,  and  acquitted,  he  cannot  after- 
wards be  indicted  for  the  same  offence,  provided  the  first  indictment  were 
such  that  he  cod^d  have  been  lawfully  convicted  on  it;  and  if  he  be  thus 
indicted  a  second  time,  be  may  plead  auterfois  acquit,  and  it  will  be  a 
good  bar  to  the  indictment.  The  true  test  by  which  the  question,  whether 
such  a  plea  k  a  sufficient  bar  in  any  particular  case,  may  be  tried,  is, 
whether  the  evidence  necessaiy  to  support  the  second  indictment  would 
have  been  sufficient  to  procure  a  legal  conviction  upon  the  ftfst.    R.  v. 
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Clark,  1  B.  &  B.  473.     See  also  R.  v.   Emden,  9  East*  37;  R.  v. 
Sbeen,  2  C.  &  P.  634. 

Thus,  an  acquittal  upon  an  indictment  for  bui^lary  and  larceny  may  be 
pleaded  to  an  indictmeot  for  a  larceny  of  the  same  goods;  because,  upon 
the  former  indictment,  the  defendant  might  baye  been  convicted  of  tbe 
larceny.  But,  if  the  first  indictment  were  for  a  bui^lary,  with  intent  to 
commit  a  larceny,  and  did  not  charge  an  actual  larceny,  an  acquittal  on  it 
would  not  be  a  bar  to  a  subsequent  indictment  for  the  larceny;  3  Hale, 
245;  R.  V.  Vandercomb,  2  Leach,  716;  because  the  defendant  could 
not  have  been  convicted  of  the  larceny  on  the  6fsi  indictment.  An  ac- 
quittal upon  an  indictment  for  murder  nuiy  be  pleaded  in  bar  of  another 
indictment  for  manslanghter;  Fost.  329;  2  Hale,  246;  because 
the  defendant  *migbt  be  convicted  of  the  manslaughter  on  the  [  *88  ] 
first  indictment.  And  now,  it  seems,  an  acquittal  on  an  indict- 
ment for  murder,  committed  in  tbe  perpetration  of  a  burglary,  (on  which 
the  prisoner  might  have  been  convicted  of  manslaughter,  or  even  of  assault, 
7  W.  4  &  1  Vict.  c.  85,  s.  II),  would  be  an  answer  to  the  all^ation  of 
violence  in  a  subsequent  indictment  for  burglary  with  violence,  under  the 
7  W.  4  t  1  Vict.  c.  86,  s.  2.  Reg.  v.  Gould,  9  C.  &  P.  364.  So, 
formerly,  atUerfoia  aequU  of  petit  treason  was  a  good  bar  to  another  in- 
dictment for  murder,  and  e  converaoj  for  the  same  reason.  Post.  325, 
S29;  2  Hawk.  c.  35,  s.  5.  So,  an  acquittal  upon  an  indictment  for 
manslaughter  is,  it  seems,  a  bar  to  an  indictment  for  murder.  Post.  229; 
4  Co.  Rep.  466;  Hdcroft's  case,  2  Hale,  246;  1  Stark.  305.  And 
this  rule  is  equally  applicable,  though  the  first  indictment  be  against  the 
defendant  jointly  with  others,  and  the  secom  against  htm  alone;  for  upon 
the  second  indictment  he  may  be  convicted  of  an  ofience  committed  by 
him  separately  or  jointly  with  others;  and  the  plea  avers  the  identity  of 
the  ofiTence  charged  in  both  the  indictments.  R.  «.  Dann,  1  Mood.  C. 
C.  424.  An  acquittal  by  a  competent  jurisdiction  abroad  is  a  bar  to  an 
indictment  for  the  same  oSence  before  any  other  tribunal,  R.  v.  Hutch- 
inson, 1  Leach,  135;  Bull.  N.  P.  245.  But,  in  this  case,  tbe  defendant 
should  produce  an  exemplification  of  the  record  of  bis  acquittal  under  the 
public  seal  of  that  state  or  kingdom  where  he  has  been  tried  and  acquitted. 
Hutchinson's  case,  3  Keb.  785;  and  see  Beak  v.  Thyrwhit,  3  Mod.  194; 
1  Show.  6;  Bull.  M.  P.  245:  R.  v.  Roche,  1  Leach,  134.  Even  an 
erroneous  acquittal  standing  unreversed  is  a  sufficient  foundation  for  this 
plea.     9  H.  5,  c.  2;  2  List.  318,  319;  2  Hale,  247. 

But  an  acquittal  upon  an  indictment  in  a  wrong  county  cannot  be  plead- 
ed to  a  subsequent  indictment  for  the  offence  in  another  county.  Vaux*8 
case,  4  Co.  45  a,  46  b;  Com.  Dig.,  Indictment,  (L).  So,  an  acquittal 
upon  an  indictment  for  a  felony  is  no  bar  to^  an  indictment  for  a  misde- 
meanor, and  e  eotwtrto.  2  Hawk.  c.  35,  s.  5.  'An  acquittal  on  an  in* 
dietment  for  larceny  is  no  bar  to  an  indictment  for  the  sameofience  charg- 
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ed  as  a  falsF  pretence,  DOtwithstanding  tbe  proviso  in  stat.  7  &  8  6.  4, 
c.  29,  s-  63.  Reg.  t?.  HendersoD,  1  C.  &  Mar.  329.  An  acquittal  as 
accessary  is  no  bar  to  an  indictment  as  principal,  and  e  eonvtrso.  2  Hale, 
244;  Fosl.  361;  2  Hawk.  c.  35,  s.  11;  R.  v.  Barry,  7  C.  «t  P.  836. 
Where,  therefore,  to  an  indictment  charging  the  defendant  as  an  accessa- 
ry before  the  fact  to  child  murder,  he  pleaded  auterfois  acqwt  upon  an 
indictment  charging  him  with  having  been  present,  aiding  and  aibetting  in 
the  said  murder,  the  judges  held  that  the  plea  was  no  bar,  and  had  been 
properly  overruled  at  the  trial.  R.  v.  Birchenough,  1  Mood.  C.  C.  477; 
7  C  &  P.  575.  So,  an  acquittal  (or  judgment  for  the  defendant  on  de- 
murrer, Reg.  9,  Richmond,  1  C.  &  K.  240)  upon  an  insufficient  indict* 
ment,is  no  bat  to  another  indictment  for  the  same  offence.  I  Co.  45  a. 
Where  the  defendant  was  indicted  for  forging  a  will,  which  was  set  out  in 
the  indictment  thus:  ^^  IJohn  fi^/yZe^,"  &c.,  and  was  acquitted  for  vaii- 
ance,  the  will  given  in  evidence  commencing  ^^John  jS<y/e9,"  without  tbe 
^^  /," — ^it  was  holden  that  he  could  not  plead  ibis  acquittal  in  bar  of  an- 
other indictment,  reciting  the  will  correctly,  '*  John  Styles y^^  &c.  R.  v, 
Coogan,  1  Leach,  448.  So,  where  to  an  indictment  for  keeping  a  gam- 
ing-house, tempore  G.  4,  the  defendant  pleaded  that,  at  the  sessions,  4 
6.  4,  he  was  indicted  for  keeping  a  gaming-house  on  the  18th  January, 

57  6.  3,  and  on  divers  other  days  and  times  between  that  day 
[  *89  ]  and  the  taking  of  the  inquisition,  against  the  peace  of  our  lord  *the 

said  King,  with  an  averment  that  the  offence  in  both  indictments 
was  tbe  same, — it  was  holden  no  bar,  'because  the  contra  pacem  tied  tbe 
prosecutor  to  proof  of  au  offence  in  the  reign  of  G.  3,  the  only  king 
named  in  that  indictment.  Rx  t.  Taylor,  3  B.  &  C.  502.  An  insolvent 
debtor,  who  bad  been  indicted  for  omitting  goods  out  of  his  schedule  and 
acquitted,  afterwards  pleaded  auterfoU  acquit  to  another  indictment  for 
omitting  other  goods  out  of  the*  same  schedule:  and  PaUeaon^  J.,  held, 
that  the  plea  was  no  bar  to  the  second  indictment,  but  said  that  such  a 
course  ought  not  to  be  adopted  exempt  under  very  peculiar  circumstances. 
R.  V,  Champneys,  2  M.  &  Rob.  25. 

The  following  is  the  form  of  the  plea  of  auterfois  acquit : — 
^^  And  the  said  J.  S.  in  his  ownproper  person  cometh  into  court  here^  and 
hating  luard  the  said  indictment  read^  saithy  that  our  said  lady  the  Queen 
ought  not  further  to  prosecute  the  said  indictment  against  the  said  J.  S.; 
because  he  saith^  that  heretofore^  to  mt^  [at  the  general  quarter  sessions  of 
the  peace,  holden  at "  so  continuing  the  caption  of  the  former  indict- 
ment— ^^  it  was  presented  that  the  said  J.  iS.,  (then  and  there^  and  thereby 

described  as  J.  S.,  late  of ,  in  the   county   aforesaid^  labourer),  on 

the  third  day  of,^^  &c.,  continuing  the  indictment  to  the  end;  reciting  it, 
however,  in  the  past,  and  not  in  the  present  tense.  Recite  also  the  remainder 
of  the  record  to  the  end  of  the  judgment  in  the  past  tense,  in  like  manner. 
Then  proceed  thus]  :  ^^  As  by  the  record  thereof  more  fully  and  at  Iwrga 
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mfpean;  vkUh  judgment  Ml  remains  in  fuU  Jorce  and  effectj  and  not 
in  the  least  reversed  or  made  void,  And  the  iaid  J,  S.  in  fact  saithy  that 
he  the  eaid  /.  ^S.,  and  the  said  J.  S.  so  indicted  and  acquitted  as  last 
aforesaid^  are  one  and  the  same  person^  and  not  other  and  different  per- 
sons ;  and  that  the  [felooj  and  larceny]  of  which  he  the  said  J.  S.  teas 
so  indicted  and  acquitted  as  aforesaid^  and  the  [felony  and  larceny]  of 
which  he  is  now  indicted,  are  one  and  the  same  [felony  and  larceny] ,  and 
not  other  and  different  [felonies  and  larcenies].  And  this  he  the  said  J. 
S.  is  ready  to  verify;  wherefore  he  prays  judgment y  and  that  by  the  court 
here  he  may  be  dismissed  and  discharged  from  the  said  premises  in  the 
present  indictment  specified.^^  The  plea  ought  properly  to  be  on  parcb- 
ineDt,  signed  by  counsel :  the  court,  however,  will  not  reject  the  plea  be- 
cause it  19  informal,  but  will  assign  counsel  to  prepare  it  in  a  proper  form 
for  the  defendant.     R.  v.  Chamberlain,  6  C.  &  P.  93. 

If  the  indictment  be  for  felony  or  treason,  the  defendant,  besides  this 
plea  of  auterfois  acquit,  should  also  plead  over  to  the  felony,  &c.  R.  v. 
Vandercomb,  2  Leach,  712.  In  such  a  case,  therefore,  continue  the 
plea  thus  :  ''  And  as  to  the  felony  and  larceny  of  which  the  said  J.  S, 
1MW  stands  indicted,  he  the  said  J.  S.  saith,  that  he  is  not  guilty  thereof; 
and  of  this  he  the  said  J.  S.  puts  himself  upon  the  country. ^^  If,  how- 
ever, the  defendant  pleads  auterfois  acquit  without  pleading  over  to  the 
felony,  after  his  special  plea  is  found  against  him,  he  may  still  plead  over 
to  the  felony.  2  Hawk.  c.  23,  s.  128;  R.  v.  Sheen,  2  C  &  P.  634  : 
R.  9  Welch,  MS.  1828;  Car.  Sup.  56. 

Where  the  oSence  is  alleged  in  the  two  indictments  to  have  been  con^ 
mitted  at  different  times  or  places,  they  are  nevertheless  sufficiently 
identified  by  the  above  general  averment,  that  they  are  one  and  the  same 
offence.  But  if  one  of  the  indictments  appear  to  be  for  the  murder  of  a 
person  unknown,  or  for  larceny  of  the  goods  of  a  person  unknown,  and 
the  other  for  the  murder  of  J.  N.,  or  for  larceny  of  the  goods 
of  J.  N.,  the  plea  should  also  aver  that  the  ^person  so  describ-  [  *90  ] 
ed  as  a  person  unknown,  and  J.  N.,  are  one  and  the  same  per- 
son, and  not  different  persons.  So,  if  one  indictment  be  for  the  murder 
of  J.  N.,  or  for  larceny  of  the  goods  of  J.  N.,  and  the  other  indictment 
be  for  the  murder  of  J.  G.,  or  for  larceny  of  the  goods  of  J.  6.,  the 
two  offences  may  be  identified  by  an  averment  that  the  said  J.  G.  was 
known  as  well  by  the  name  of  J.  N.  as  J.  G.  See  2  Hawk.  c.  36,  s. 
3.  It  may  be  necessary  to  observe,  that  the  record  of  the  former  indict- 
ment and  acquitui  must  be  set  out  in  the  plea;  otherwise  it  will  be  bad 
upon  demurrer.     R.  v.  Wildey,  1  M.  &  Selw.  183. 

In  the  case  of  a  plea  of  auterfois  acquit,  a  jury  are  sworn  instanter  to 
trynhe  issue;  R.  v.  Scott,  1  Leach,  404;  and  therefore  there  is  no  re- 
plication actually  pleaded  upon  the  part  of  the  Crown.  But  see  2  C.  & 
P.  635.  But  a  replication  and  rimilt/er must  be  entered  upon  the  record, 
when  afterwards  made  up.     The  form  may  be  thus  :  ^^  And  hereupon  A. 
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B.  [the  clerk  of  the  peace,  or  clerk  of  arraigns],  who  prantuUifor  mur 
9aid  lady  <Ae  Queen  in  this  behalf,  says^  that,  by  rtoion  of  amytking  m 
the  said  plea  of  the  said  J.  S,  above  pleaded  in  bar  aUeged,  our  said 
lady  the  Q,ueen  ought  not  to  be  precluded  from  prosecuting  the  said  indict- 
ment against  the  said  J,  S. ;  because  he  says,  that  there  is  not  any  record 
of  the  said  supposed  acquittal,  in  mantier  and  form  as  the  said  j.  S.  hath 
above  in  his  said  plea  alleged;  and  this  he  the  said  tS,  J3.  prays  may  be 
inquired  of  by  the  country.  And  the  said  J.  S,  doth  the  like.  Thero" 
fore  let  a  jury  come,^^  &e.  Or,  instead  of  tendering  an  issue  as  to  tbe 
record,  the  prosecutor  may,  it  should  seem,  tender  an  issue  as  to  the 
identity  of  the  party.  The  replication  concludes  to  the  country,  and  no 
day  is  girento  bring  in  the  record,  as  in  civil  actions;  because,  in  criminal 
cases,  there  can  be  no  trial  by  the  record,  it  must  be  by  jury  only. 

The  proof  of  the  issue  lies  upon  the  defendant.  To  prove  it,  he  has 
merely  to  prore  the  record,  in  the  manner  pointed  out  hereafter,  under 
the  tkle  Evidence,  Ch.  2,  s.  3;  and  secondly,  to  prove  the  averment  of 
identity  contained  in  his  plea.  See  1  Russ.  837,  n.  (i).  Where  tbe 
second  indictment  is  preferred  at  the  same  assizes,  the  original  indictment 
and  minutes  of  the  verdict  are  receivable  in  evidence,  in  support  of  tbe 
plea  of  auterfois  acquit,  without  a  record  being  drawn  up.  R.  o.  Parry, 
7  C.  &  P.  836.  But  where  the  previous  acquittal « was  at  a  previous 
court  in  tbe  same  jurisdiction,  or  in  a  different  jurisdiction,  it  can  only  be 
proved  by  the  record.     R.  v.  Bowman,  7  C.  &  P.  101,  337. 

Tbe  judgment  against  the  defendant,  in  felonies,  is  respondeat  ouster  ; 
or  rather,  as  the  defendant  generally  pleads  over  to  the  felony  at  the  same 
time  with  the  issue  in  the  plea  of  auterfois  acquit,  the  jury  are  charged 
again  to  inquire  of  the  second  issue,  and  the  trial  proceeds  as  if  no  plea 
in  bar  bad  been  pleaded.  R.  v.  Vandercomb,  2  Leach,  708  :  R.  v. 
Cogan,  1  Leach,  448  :  R.  v.  Sheen,  2  C  &  P.  636.  In  misdemeanors 
the  judgment  is  final.  R.  v.  Goddard,  2  Ld.  Raym.  922;  2  Hale,  256. 
When  tbe  plea  is  allowed,  tbe  judgment  is  that  the  defendant  shall  go 
without  day,  and  he  is  altogether  discharged  from  the  prosecution.  2 
Hale,  391.  See  1  Deacon,  p.  90.  The  verdict  for  the  prisoners  on  the 
issue  in  the  plea  cannot  be  set  aside  and  a  new  trial  had,  although  without 
residence  and  against  the  opinion  of  tbe  judge.     R.  v.  Lea,  2  Mood.  C* 

C.  9. 

*2.  Mterfois  Convict.  [  •91  ] 

Formerly,  a  man  convicted  of  a  clergyable  felony,  and  who  had  prayed 
the  benefit  of  clergy,  might  plead  such  conviction  and  prayer  of  clergy  in 
bar  of  any  subsequent  indictment,  either  for  the  felony  of  which  be^was 
convicted,  or  for  any  other  clergyable  felony  committed  by  him  previous* 
]y  to  his  conviction.  See  stat.  25  Ed.  3,  c.  5;  8£liz.  c.  4;  18  Eliz.  c. 
7;  2  Hawk,  c.  36  :  B.  v.  Jennings,  R,  &  B.  388 ;  1  Stark.  311.     See 
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7  &  8  O.  4,  c.  38,  s.  6.  By  stat.G  G.  4,  c.  25,  s.  4.  the  benefit  of 
the  allowance  of  elergy  was  restricted  to  the  individual  charge  upon  which 
it  was  allowed  ;  and  now,  a  previous  conviction  can  only  be  pleaded  in 
bar  of  any  subsequent  indictment  for  the  felony  of  which  the  defendant 
has  previously  been  convicted.  See  4  Bl.  Com.  336;  2  Hale,  251  ; 
Vaux's  case,  4  Co.  45  a.  The  same  rules  apply  generally  to  this  plea 
as  to  the  plea  of  anterfois  acquit. 

Analogous  to  the  defences  of  auterfois  acquit  and  auterfois  convicty  is 
the  defence  that  the  defendant  has  before  been  convicted  or  discharged 
under  the  stat.  9  G.  4,  c.  31,  s.  27.  That  section  enacts,  that  any  per- 
son committing  any  assault  and  battery  may  be  adjudged,  on  conviction 
thereof  before  two  justices  of  the  peace,  to  pay  a  fine  not  exceeding  51., 
with  costs,  or  may  be  committed  for  a  term  not  exceeding  two  calendar 
months,  unless  the  fine  and  costs  be  sooner  paid ;  but  if  the  justices,  upon 
the  hearing  of  any  siM^case,  shall  deem  the  offence  not  to  be  proved,  or 
shall  find  the  as8aul^9k>attei7  to  have  been  justified,  or  so  trifling  as  not 
to  merit  any  punishment,  they  shall  forthwith  (i.  e.  before  they  separate, 
Reg.  V.  Robinson,  12  Ad.  &  £.  672;  4  P.  &  D.  319)  make  out  a  cer- 
tificate under  their  hands,  stating  the  fact  of 'such  dismissal,  and  shall  de- 
liver the  certificate  to  the  party  against  whom  the  complaint  was  prefer- 
red. By  s.  28,  if  the  party  shall  have  obtained  such  certificate,  or,  hav- 
ing been  convicted,  shall  have  paid  the  whole  amount  adjudged  to  be  paid, 
or  sufiTered  the  imprisonment  awarded  for  the  non-payment,  he  shall  be  re-  v 
leased  from  all  farther  or  other  proceedings,  civil  or  criminal,  for  the  saim 
cause.  But  by  s.  29,  the  justices  are  prohibited  from  adjudicating  on  any 
assault  or  battery  which  they  shall  find  to  have  been  accompanied  by  any 
attempt  to  commit  felony,  or  which  they  shall  think,  from  any  other  cir- 
cumstance, to  be  fit  subject  for  prosecution  by  indictment,  or  in  which 
any  question  arises  as  to  the  title  to  land,  &c.,  or  as  to  any  bankruptcy, 
insolvency,  or  execution.  This  defence  must  be  specially  pleaded.  The 
form  of  the  plea  may  be  as  follows  : — 

*'  And  the  said  J,  S.  in  his  oton  proper  person  cometh  into  court  here,  and, 
having  heard  the  said  indictment  read^  saitht  that  our  said  lady  the  Queen 
ought  Jtot  further  to  prosecute  the  said  indictment  against  him  the  said  J.  S. 
in  respect  of  the  offence  in  the  said  indictment  mentioned,  because  he  saith,  that 

heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord » 

at  the  parish  of ,  in  the  county  of ,  he  the  said  J.  S.  was,  upon 

the  complaint  of  ^c,  [reciting  the  information  before  the  magistrates  in  the 
past  tense],  convicted  before  the  said  A^  jB.»  dsrk^  and  the  said  C.  !>.,  Esq,, 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  for  that 
he  the  said  J.  S.  did,  within  three  calendar  months  then  last  past,  to  wit,  on 
^e.  at  4*c.f  with  force  and  arms,  unlawfully  assault  and  beat  the  said  J.  N.,  in 
the  peace  of  our  said  lady  the  Qveen  then  and  there  being,  contrary  to  the  stat- 
ute   in  that  case  made  and  provided;    and  the    said  justices  did   then 
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and  there  adjudge  the  said  J.  S.  for  this  said  offence  to  forfeit  and  [  ^92  ] 
pay  the  sum  *of  51,  of  lawful  money  of  Great  Britain ;  and^  in  de- 
fault  of  immediaie  payment  of  the  said  sum  of  51,  hy  the  said  /.  S,  as  afore* 
said,  they  the  said  justices  did  adjudge  the  said  J.  S,  to  be  imprisomd  in  the 
house  of  correction  for  the  said  county  for  the  space  of  tvH)  calendar  months^ 
unless  the  said  sum  of  51,  should  be  sooner  paid  ;  and  the  said  justices  did  di' 
rect  that  the  said  sum  of  51,  should  be  paid  to  E,  F,,  one  of  the  overseers  of  the 

poor  of  the  parish  of  — . aforesaid,  in  which  parish  the  said  offence  was 

committed ,  to  be  by  him  applied  acc&rding  to  the  directions  of  the  statute  in 
that  case  made  and  provided,  as  by  the  record  of  the  said  conviction  more  fully 
and  at  large  appears  ;  which  said  judgme  nt  and  conviction  still  remains  in 
full  force  and  effect,  and  not  in  the  least  reversed  or  made  void*  And  the  said 
J,  S,  further  saith,  that  the  assault  and  battery  of  the  said  J,  N,,  of  which  he 
the  said  J,  S.  was  so  convicted  as  aforesaid,  and  the  stabbing,  cutting,  and 
wounding  of  the  said  J.  N,  in  the  said  indictmtnt  mentioned,  are  one  and  the 
same  assault  and  battery,  and  not  other  and  different.  And  he  the  said  J.  S, 
further  saith,  that  he  the  said  J,  S,  hath  duly  paid^e  whole  amount  of  the 
said  sum  of  51,  so  adjudged  by  the  said  justices  to  bM§^  under  the  said  eon' 
viction  as  aforesaid  to  the  said  E.  F.,  ^-c,  being  such  overseer  of  the  said  par ' 

ish  of as  aforesaid.     And  this  he  the  said  J,  S.  is  ready  to  verify  ; 

wherefore  he  prays  judgment  if  our  said  lady  the  Queen  ought  further  to  pro* 
secute  the  said  indictment  agaimt  him  the  said  J,  S.  in  respect  of  the  said  of' 
fence  in  the  said  indictment  mentioned,  and  that  he  the  said  J,  S,  may  be  dis* 
missed  and  discharged  from  the  same.  And  as  to  the  felony  aforesaid  in  the 
said  indictment  mentioned,  the  said  J,  S,  saith  that  he  is  not  guilty  thereof, 
md  therefore  he  puts  himself  upon  the  country, ^^  &c.  If  the  complaint  waj 
dismissed  by  the  justices,  the  plea  roust  be  framed  accordingly. 

The  replication  may  be  as  follows : — "  And  hereupon  A,  B,  [the  clerk  of 
the  peace,  or  clerk  of  arraigns],  wJio  prosecutes  for  our  said  lady  the  Queen  in 
this  behalf,  says,  that,  by  reason  of  any  thing  in  the  said  plea  of  the  said  J,  S. 
above  pleaded  in  bar  alleged,  our  said  lady  the  Queen  ought  not  to  be  predud' 
edfrom  prosecuting  the  said  indictment  against  the  said  J,  S,;  because  he  says^ 
that  there  is  not  any  record  of  the  said  supposed  conviction,  in  manner  and  form 
as  the  said  J,  S,  hath  above  in  his  said  plea  alleged  ;^and  this  he  the  said  A.  B. 
prays  may  be  inquired  of  by  the  country,*^  &c.  [In  the  case  of  a  dismissal  of 
the  complaint  by  the  justices,  the  replication  should  traverse  the  fact  of 
the  granting  of  the  certificate.]  See  Reg.  v.  Robinson,  12  Ad.  &  E. 
672;  4  Per.  &  D.  397:  Reg.  t.  Walker,  2  M.  &  Rob.  446.  It  was 
decided  in  the  latter  case,  that  a  plea  of  a  conviction  or  acquittal  under 
the  0  G.  4,  c.  31,  s.  27,  is  a  bar  to  an  indictment  for  a  felonious  stab- 
bing, &c.,  in  the  same  transaction  ;  for  the  justices  are  to  determine  whe- 
ther the  assault  was  accompanied  by  any  felonious  transaction,  and  their 
decision  on  that  is  -final.  The  production  of  the  certificate  is  of  itself 
sufiScient  evidence  of  the  discbarge  by  the  justices,  without  proof  of  their 
Signature  or  official  character.     8  &  9  Vict.  c.  113,  s.  1. 
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3.  AxUerfois  Attaint. 

Before  the  recent  stat.  7  &  8  G.  4,  c.  28,  s.  4,  if  a  roan  were  attainted 
of  treason  or  felony  whilst  the  attainder  remained  in  force,  be  could  not, 
with  certain  exceptions,  be  indicted  for  another  felony,  whether  such 
other  felony  were  committed  before  or  after  his  attainder  ;  because,  being 
already  ^attain  ted,  and  therefore  dead  in  contemplation  of  law, 
and  his  property  forfeited,  a  prosecution  for  *any  other  offence  [  *93  ] 
was  considered  useless.  But  now  attainder  is  no  bar,  unless  for 
the  same  offence  as  that  charged  in  the  indictmm^  7  &  8  G.  4,  c.  28,  s. 
4,  and,  in  effect,  the  plea  of^auterfois  attaint  is  at  an  end.  4  Bl.  Com. 
337,  n.  • 

The  same  rules  apply  to  this  plea  as  to  the  plea  of  axUerfois  acquit^ 
with  respect  to  the  pleading  and  production  of  the  record,  the  averments 
of  identity,  and  the  proceedings  on  the  plea  at  the  trial. 

4.  Pardon. 

A  pardon  may  be  pleaded  in  bar  to  the  indictment;  or,  after  verdict, 
in  arrest  of  judgment;  or,  after  judgment,  in  bar  of  execution.  But  it 
must  be  observed,  that  it  is  necessary  to  plead  it  at  the  first  opportunity 
the  defendant  may  have  of  so  doing;  if,  for  instance  be  have  obtained  a 
pardon  before  aiTaignment,  and,  instead  of  pleading  it  in  bar,  he  plead  the 
general  issue,  he  shall  be  deemed  to  have  waived  the  benefit  of  it,  anA< 
cannot  afterwards  avail  himself  of  it  in  arrest  of  judgment.    R.  v.  Norris, 

1  Rol.  Rep.  297;  2  Keb.  25.  What  has  now  been  mentioned,  howev- 
er, relates  to  the  Queen's  pardon  only;  for  a  statute  pardon  need  not  be 
pleaded,  Fost.  43;  Siandf.  103  a;  3  Inst.  234;  Plowd.  83,  84,  unless 
there  be  exceptions  in  it;  2  Hale,  252;  3  Inst.  334;  nor  can  tlie  defend* 
ant  lose  the  benefit  of  it  by  his  own  laches  or  negligence. 

Formerly  pardon  could   only  be  pleaded  under  the  great  seal;  Lord 
JVartoick's  casty  13  St.  Tr.  1015:  R.  o.  GuUey,  1  Leach,   98:  Bull «.  . 
Tilt,  1  B.  &P.  199.     See  R.  v.  Benton,  1  W.  Bl.  479  :  R.  v.  Miller, 

2  W.  Bl.  799:  Bullock  v.  Dodds,  2  B.  &  Aid.  258;  in  which  case  the 
letters  patent  are  set  out  mih  profertj  and  the  plea  concludes  thus :^^''jBy 
reason  of  which  said  Utters  patent^  the  said  J.  S.  prays  that  by  the  court 
here  he  may  be  dismissed  and  discharged  from  the  said  premises  in  the  said 
indictment  specified. ^^  But  now,  in  the  case  of  a  free  or  conditional  par* 
don,  under  the  Queen's  sign  manual,  countersigned  by  one  of  the  secreta* 
ries  of  state,  the  discharge  of  the  offender  from  custody  in  the  Cirroer 
case,  or  the  performance  of  the  condition  in  the  latter,  has  the  effect  of  a 
pardon  under  the  great  seal  as  to  the  felony  for  which  the  pardon  is  gniot- 
ed,  but  will  not  prevent  or  mitigate  the  punishment  in  any  subsequent  coo* 
viction  for  any  felony  committed  after  the  granting  any  such  pardon.   7  & 
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..  *v4^^  if  the  priatmer  tm  vmc  at  d»  !v;  in 
^.     >k  which  plea,  vidxKi   fonber  fon&. 
^.  vK  peerage,  opoa  beicc  arraigned  B|wir 
^,^H)v»  or  prracj,  b  deemed    to  bave   poi  Innfldf 
^   ,^ii\     7  A  8  G.  4,  c,  2S,  s-  I-     And,   if  anr  jer- 
,,«ai^oed  upoD,  or  charged  with,  anj  iodictroeot  or  s*- 
sv«  104'  (reason,  felonj,   piracj,   or  auademeanor,  ^skiil 
i.Mic  of  malice,  or  will  not  answer  (firectly  to  the  intfics- 
.  u.KMi,  the  court  may  order  the  proper  officer  to   enter  a 
I  ^uihy"  on  behalf  of  such   person;  and  the  plea  so  entered 
.     uiv  "lume  force  and  effect  as  if  soch  person  had  acnnflv  plead- 
>  itr.     7  ft  8  G.  4,  c.  2S,  s.  2.     A  prisoner,  who  had  been  pi 
\  uicil  and  convicted,  bot  whose   trial  was  deeined  a  nuRitj  on 
..  v>i  ^oriie  informality  in  swearing  the  witnesses,  was  arraigned  agaia 
.   •  111  itu  iuUiclment  for  the  same  offence,  and   refused  to  plead,   alleging 
villi  \w  bad  been  already  tried:  LUtledcU^  J.,  and  Famghanj-  B.,  ordered 
u  \Avik  of  nol  goilty  to  be  entered  for  him  under  this  section.     R.  v.  Bit* 
Uiii,  6  C.  ft  P«  92.     A  person  deaf  and  dumb  was  to  be  tried  for  a  felo- 
uy :  the  judge  ordered  a  jury  to  be  impaneUed,  to   try    whether   he   was 
umte  by  the  visitation  af  God;  the  jury  found  that  he  was  so:    they  were 
then  sworn  to  try  whether  he  was  able  to  plead,  which  they  found  in  the 
affirroatiye,  and  the  defendant  by  a  sign  pleaded  not  guilty:  the  judge  then 
ordered  the  jury  to  be  impannelled  to  try  whether  the  defendant  was  now 
sane  or  not,  and,  on  this  question,  directed  them  to  say  whether  the  de- 
fendant bad  sufficient  intellect  to  understand   the  course  of  the  proceed-^ 
ings  to  make  a  proper  defence,  to  challenge  the  jurors   and  comprehend 
the  details  of  the  evidence,  and  that  if  they   thought   he   had   not,    tbej 
should  find  him  of  non-sane  mind.      R.  r.    Pritchard,  7  C.  &   P.  303. 
When  the  record  is  made  up,  the   general   issue  appears  upon   it  thus  : 
^^  Jind  he  the  totd  /.  S.  forthwith  being  demanded  concerning  the  premt- 
aeatfi  the  eaid  indictment  above  specified  and   charged  upon  Aim,  how  he 
wiU  aeqmi  himeeif  thereof ^  eaithy  that  he  is  not  guiUy  thererf*^     And  the 
rimiliter  is  then  added  thus:    '^  And  J.  JV*.   [the  clerk  of  the   peace,  or 
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clerk' of  arraigns],  10^  prosectUti  far  our  said  lady  the  Queen  in  this  te- 
half  doth  the  like.  Therefore  let  a  jury ^^^  &c.,  so  proceeding  with  the 
award  of  the  venire.  Where  a  prisoner  has  pleaded  guihy  to  a  charge  of 
felony,  and  sentence  has  been  passed  upon  him,  he  cannot  afterwards  re- 
tract bis  plea  and  plead  not  guilty.      Reg.  v.  Sell,  9  C.  &  P.  346. 

In  informations,  and  in  indictments  for  not  repairing  roads  and  bridges,&c. 
where  the  defendant  is  allowed,  ex  gratia  to  appear  by  attorney,  the  gene- 
ral issue  is  regularly  ingrossed,  and  filed  with  the  proper  officer.  It  is  in 
form  thus  :  '^  ^nd  the  said  J.  S.  by  A.  B,  his  attorney^  eometh  into 
eourt  here^  and^  haoing  heard  the  same  indictment  [or  informaiion"]  read^ 
saithj  that  he  is  not  guilty  of  the  said  premises  in  the  said  indictment  [or 
information']  above  spedjied  and  charged  upon  him;  and  of  this  the  said 
J.  S.  puts  himself  upon  the  country. ^^  Afterwards,  in  making  up  the 
record,  the  similiter  is  added  thus  :  ^'  And  J.  JV*.,  who  prosecutes  for 
our  said  lady  the  Queen  in  this  behalf  doth  the  ZiAre,"  if  it  be  pleaded  to 
an  indictment  at  the  assizes  or  sessions;  but  if  to  an  indictment  in  the 
Queen's  Bench,  then  thus:  '^  And  Christopher  Robinson^  EsquirSy  coro^ 
ner  and  attorney  of  our  said  lady  the  Queeny  in  the  eourt  of  our  said 
lady  the  Queen  before  the  Queen  herself  toho  prosecutes  for  our  said  lady 
the  Queen  in  this  behalf  doth  the  like;^^  or  if  to  an  information,  then 
thus:  ^'  And  the  said  Attorney- General  [or  coroner  and  attorney]  of  our 
said  lady  the  Queen^  who  prosecutes  as  aforesaid  for  our  said  lady  the 
Queen,  doth  /AeZi/re." 

The  general  issue  makes  it  incumbent  upon  the  prosecutor  to  prove 
every  fact  and  circumstance  constituting  the  offence,  as  stated  in  the  in- 
dictment or  information.  On  the  other  hand,  the  defendant  may  give  in 
evidence,  under  this  plea,  not  only  every  thing  which  nega- 
tives *the  allegations  in  the  indictment,  but  also  all  matter  of  [  *95  ] 
excuse  and  justification. 

If  the  defendant  gives  any  evidence,  whether  written  or  parol,  the 
counsel  for  the  prosecution  has  the  right  of  reply.  Even  if  the  evidence 
for  the  defendant  be  only  to  his  character,  it  gives,  in  strictness,  a  right  of 
reply,  although  it  is  seldom  exercised  in  such  case.  (See  post,  p.l52). 
]f  two  prisoners  are  indicted  jointly  for  the  same  offence,  and  oiMrcall 
witnesses,  it  seems  that  the  counsel  for  the  prisoner  is  entitled  to  a  ^leral 
reply;  but  if  Ae  offences  are  separate,  and  they  might  have  been  separator 
ly  indicted,  he  can  reply  only  on  the  case  of  the  party  who  has  called 
witnesses.  Reg.  v.  Hayes,  2  M.  &  Rob.  155  :  Reg.  v.  Jordan,  9  C." 
&  P.  1  IS.  Wherever  the  defendant  gives  evidence  to  prove  new  matter 
by  way  of  defence,  which  the  Crown  could  not  foresee,  the  counsel  for 
the  prosecution  is  entitled  to  give  evidence  in  reply,  to  contradict  it.  Sea 
Reg.  n.  Frost,  9  C.  &  P.  159. 
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CHAPTER  I. 

WHAT  ALLEGATIONS  MUST  BE  PROVED. 

WHERE  the  defendant  pleads  the  general  issue,  not  guilty,  the  pro- 
secutor is  obliged  to  prove  at  the  trial  every  fact  and  circumstance  stated 
in  the  indictment  which  is  material  and  necessary  to  constitute  the  offence. 
So,  where  the  replication  or  other  pleading  on  the  part  of  the  prosecution 
coQsists  of  a  general  traverse  of  the  defendant's  pleading,  the  defendant 
must  prove  the  facts  thus  traversed  and  put  in  issue.  The  parts  of  a 
pleading  required  to  be  thus  proved  may  be  considered  under  the  follow* 
ing  heads  :— 

Time,'] — The  day  and  year  on  which  facts  are  stated  in  the  indictment 
or  other  pleading  to  have  occurred  are  not  in  general  material;  and  the 
facts  may  be  proved  to  have  occurred  upon  any  other  day  previous  to  the 
preferring  of  the  indictment.  (See  ante,  p.  40).  R.  v.  Chamock,  Holt, 
301 ;  1  Salk.  288;  9  St.  Tr.  687—605,  542—552;  Fost.  7,  8;  9  East, 
157;  1  Phil.  Ev.  203  :  R.  v.  Levy,  2  Stark.  N.  P.  458.  To  this  rule, 
however,  there  are  these  exceptions  :  namely,  First,  that  in  all  cases 
where  bills  of  exchange,  promissory  notes,  or  other  written  instruments, 
not  under  seal,  are  pleaded,  the  date,  if  stated,  must  correspond  with  the 
date  of  the  instrument  when  produced  in  evidence  at  the  trial.  Coxon  v, 
Lyon,  2  Camp.  307,  n.  See  Freeman  t?.  Jacob,  4  Camp.  209.  Second- 
ly, 4Kleeds  may  be  pleaded  either  according  to  the  date  which  they  bear, 
or  to  the  day  on  which  they  were  delivered,  if  a  deed  ||oduced  in  evi- 
"dence  bear  date  on  a  day  different  from  that  slated  in  the  pleading,  the 
party  pri)ducing  it  must  prove  that  it  was  in  fact  delivered  on  the  day 
alleged  in  the  pleading.  Thirdly,  if  any  time  stated  in  a  pleading  is  lo 
be  proved  by  matter  of  record,  it  must  be  correctly  stated.  See  Grey  •. 
Bennet,  1  T.  R.  656  :  Pope  t;.  Foster,  4  T.  R.  590  :  Woodford  v. 
Ashley,  11  East,  508  ;  Rastall  v.  Stratton,  1  H.  Bl.  49;  2  Saund.  291 
fr.  In  these  several  respects,  any — the  slightest — variance  between  the 
time  so  stated,  and  that  appearing  from  tlie  instrument  or  record  when 
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produced,  will,  in  felonies,  be  fatal;  but,  in  misdemeanors,  the  variance 
may,  in  certain  cases,  be  amended  at  trial.  9  G.  4,  c.  15.  (See  post, 
p.  103).  Fourthly,  when  the  precise  date  of  any  fact  is  necessary  to 
ascertain  and  determine  with  precision  the  offence  charged,  or  the  matter 
alleged  in  excuse  or  justification,  any — the  slightest — variance  between 
the  pleading  and  evidence  in  that  respect  will  be  fatal.  And  lastly, 
where  time  is  of  the  essence  of  tbe  offence,  as  in  burglary  or  the  like,  the 
offence  must  be  proved  to  have  been  committed  in  the  night-time;  al- 
though the  day  on  which  the  offence  is  charged  to  have  been 
^committed  is  immaterial,  and  it  may  be  proved  to  have  been  [  *97  ] 
committed  on  any  other  day  previous  to  the  preferring  of  the 
indictment.  In  murder,  also,  the  death  must  be  proved  to  have  taken  place 
within  a  year  and  a  day  from  the  time  at  which  the  stroke  is  proved  to 
have  been  given.     2  Hawk.  c.  23,  s.  90. 

Plaee.^ — It  is  not  in  general  necessary  to  prove  that  the  facts  stated  in 
the  indictment  or  subsequent  pleading  oaflped  in  the  parish  or  place 
therein  alleged;  it  is  sufficient  to  prove  tnat  they  occurred  within  the 
county,  or  other  extent  of  the   court's  jurisdiction.     2  Havik.  c.  25,  s. 
84,  (ante,  p.  40.)     But   they   must  be  proved  to  have  been   commit- 
ted    within    the   county,   or  other    extent   of  the  court's  juriudiction, 
otherwise  the  defendant  must  be  acquitted.  (See  ante,  p.  38.)  And  where 
a  forged  bill  of  exchange  was  found  upon  J.  S.,  who  resided  in  Wiltshire, 
and  had  resided  there  about  a  year  under  a  false  name,  but  which  bill  bore 
date  more  than  two  years  previously  to  its  being  found  upon  him,  and  at  a 
time  when  he  lived  in  Somersetshire;  on  an  indictment  against  him  for  a 
forgery  of  the  bill  in  Wiltshire,  this  was  bolden  not  to  be  sufficient  evi« 
dence  of  the  offence  having  been  committed  in  that  county,  R.  v.  Crock-^ 
er,  2  New  Rep.  87:  see  R.  &  R.  99,  n.      But   although   the   offence 
must  be  proved  to  have  been  committed  in  the  county  where  the  prisoner 
is  tried,  after  such  proof,  the  acts  of  the  prisoner  in   any    other  county, 
tending  to  establish  the  charge  against  him,  are  properly  admissible  in  evi« 
dence.     1  Ph.  Ev.  206.     If  there  be  no  such  place  as  that  stated  in  tbe 
indictment,  it   is   immaterial.     R.  v.  Woodward,  1  Mood.   C  C,  323. 
Tbe  Stat.  9  H.  5,  st.  1,  c.  1,  s.  3,  (see  7  H.  5.  c.  18,  and  18  JL  6,  c, 
12),  which  declared  the  indictment  to  be  void  in  such  a  case,  is  now  re- 
pealed; and  a  further  ground  for  the   objection  is  removed  by  the  jury  in 
criminal  cases  being  now  relumed  de  corpore  eomttatus.     6  G.  4,  c.  50, 
8.  20.     An  indictment  alleged  a  highway  robbery  to  have  been  committed 
in  the  parish  of  St.  Thomas  Ptnsford^  but  the  witness  called  it  the  parish 
of  Pensford^  upon  which  it  was  objected    that  there  was   no    proof  that 
there  was  in  the   county  any  such  parish  as  that   laid  in    the  indictment: 
lAUledale^  J.,  before  whom  the  indictment  was   tried,  said,  that  tbe  ob- 
jection was  not  valid,  and  that  he  had  once  reserved   a  case  for  the  opin- 
ion of  tbe  jtidges  upon  tbe  very  point,  and  a  great  majority  of  the  judges 
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held  that  it  was  not  incuiDbent  upon  the  prosecutor  to  prove  affirmatively 
the  existence  within  the  county  of  the  parish  laid  in  the  indictment,  and 
expressed  a  doubt  how  they  should  hold,  even  where  it  was  proved  nega- 
tively for  the  prisoner,  that  no  such  parish  existed.     R.  v.  Dowling,  Ry. 

&  M.  N.  p.  433. 

To  the  above  rule,  as  to  the  parish  and  place  being  immaterial,  there 

are,  however,  these  exceptions:  namely,  Firstj  that  if  the  statute  upon 

which  the  indictment  is  framed  give  the  penalty  to  the  poor  of  the  parish 

in  which  the  offence  was  committed,  the  ofience  must  be  proved   to  have 

been  committed  in  the  parish  stated  in  the  indictment.     Secondly^  upon 

an  indictment  against  a  parish  for  not  repairing  a  road,  the  part  of  the 

road  out  of  repair  must  be  proved  to  be  within  the  parish  ;  and  the  same 

in  all  other  cases  in  which  the  place  where  the  fact  occurred  is  a  hecessa- 

ry  ingredient  in  the  ofience.      Thirdly^  if  a  place  mentioned  in  pleading 

be  stated  as  part  of  the  description  of  a  written  instrument,  or  is  to  be 

proved  by  matter  of   reQtf|L  any — the  slightest — variance  between  the 

place  as  stated,  and  that  appearing  from  the  written  instrument  or  record 

when  produced,  will,  in  felonies,  be  fatal:  see  Pitt «.  Green,  1  East,  188: 

Pool  r.  Court,  4   Taunt.   700:  Goodtitle  ».  Walter,  Id.  761: 
[  *98  ]  Morgan   v.    Edwards,  *6   Taunt.     394:    Goodiitle   v.    Lam- 

niman,  2  Camp.  274;  but,  in  misdemeanors,  the  variance  may 
be  amended  at  the  trial.  9  G.  4.  c.  15.  (See  post,  p.  103).  And 
lastly,  where  the  place  is  stated  as  matter  of  local  description,  and  not  as 
venue  merely,  the  slightest  variance  between  the  description  of  it  m 
the  indictment  and  the  evidence  will  be  fatal;  even  though  the  in- 
jury be  partly  local,  and  partly  transitory;  for,  the  whole  being  one 
entire  fact,  the  local  description  becomes  descriptive  of  the  transitory  in- 
jury. R.  0.  Cranage,  1  Salk.  385;  2  Stark.  Ev.  157K  Thus,  for  in- 
stance, on  an  indictment  for  stealing  in  the  dwelling-house,  &c.,  for  bur- 
glary, for  forcible  entry,  or  the  like,  if  there  be  the  slightest  variance  be- 
tween the  indictment  and  evidence  in  the  name  of  the  parish  or  place 
where  the  house  is  situate,  or  in  any  other  description  given  of  it,  the  de- 
fendant must  be  acquitted.  The  rule  is  the  same,  in  this  respect,  in 
criminal  cases  as  in  civil  actions;  and,  where,  in  an  action  for  non-residence, 
the  parish  was  styled  in  the  declaration  St.  Ethelburg,  and  the  real  name 
appeared  in  evidence  to  be  St.  Ethelburga,  it  was  hohlen  a  fatal  variance- 
Wilson  v.  Gilbert,  2  B.  &  P.  281.  So,  in  an  action  for  a  nuisance 
in  erecting  a  weir,  if  it  be  described  in  the  declaration  to  be  at  H.,  and 
be  proved  to  be  at  a  lower  part  of  the  same  water,  called  T.,  the  vari- 
ance is  fatal.  Shaw  v.  Wiigley,  2  East,  500.  With  reference  to  the  de- 
scription of  the  parish,  there  are  several  apparently  conflicting  authori- 
ties, which  can  only  be  reconciled  upon  the  principle  that  it  is  sufficient 
to  describe  the  parish  either  by  its  strict  legal  or  popular  name,  provided 
the  description  be  such  as  cannot  mislead.     Thus  where,  in  ejectmeot. 
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the  premises  were  alleged  to  be  in  Farnbani,  and  proved  to  be  in  Fam- 
baro  Royal,  it  was  holden  not  to  be  a  fatal  variance,  unless  it  were  shewn 
that  there  were  two  Famhams.     Doe  r.  Sailer,  13  East,  9.     Where  the 
premises  were  laid  to  be  in  Westbiiry,  and  it  was  proved  that  there 
were  two  parishes  of  that  name  in   the  county,   Weslbury-upon-Trim 
and   Westbury-upon-Sevem,   the   objection   of   variance    was   overrul- 
ed, because  in  common   parlance  the  addition  was  not  used,  and  tbe  de* 
scription  could  not  mislead.     Doe  v.  Harris,  5  M.   &  Sel.  326.     So, 
where  premises   were  described  as  situate  in  the  parish  of  Lambeth, 
tbe  real  name  of  the  parish  .  being  St.   Mary,  Lambeth,  though  usually 
called  Lambeth,  the  variance  was  holden  to  be  immaterial.     Kirkland  v. 
Pounset,  1  Taunt.  670:  R.  v,  Glossop,  4  B.  &  Aid.  619.     In  Taylor 
V.  Willians,    11  B.  Moore  44S;  3  Bingh.  449,  the  'parish  was  described 
as  the  parish  of  St.  James,  in  the  county  of  Middlesex,  and  it  appeared, 
from  acts  of  Parliament,   that  there  were  two  parishes  of'  St.   James, 
tbe  one   St.   James,  Clerkenwell,  and   the  other,  that  laid  in  the  dec- 
laration, sometimes  called  St.  JameSj   and   sometimes  St.  James  in  the 
liberties  of  Westminster;  upon  which  ground  the  description    was  holden 
sufficient.     And  where,    in    ejectment,  the  premises  were  alleged   to  be 
in  the  parish  of  St.  Luke^  in  the  county  of  Middlesex^  and  there  appear- 
ed to  be  two  parishes  of  St.  Luke^  the  one    St.  Luke^  Chelsea^  and  the 
other,  that  in  whijch  the  premises   were,  sometimes  called  St.  jLuke^  Old 
Street^  but  more  commonly   St.    Luke^   Middlesex;  the  description  was 
holden  sufficient,  as  it  cpuld  not  mislead.     Doei;.  Carter,  2  Y.  ^fjS.  492. 
A  prisoner  was  indicted  at  the  Central  Criminal  Court  for   burglary   in  a 
bouse  stated  in  the   indictment  to  be  situate  at  the   parish  of  Woolwich. 
Tbe  prosecutor  stated  that  the  correct  name  of  the  parish  was  St.  JIfary, 
Woolwich;  but  it  being  called  in  the  Central  Criminal  Court  Act,  4  &  5 
W.  4,  c.  36,  s.  2,  the  parish  of  Woolwich^  the    indictment   was   there- 
fore held  sufficient.     Reg.   v.  St.  John,   9  C.  &  P.  40.     But 
where,  *in   an  action   of  trespass  for  breaking   a   bouse  in  the  [  *99  3 
parish  of  Clerkenwell^  there  appeared  to  be  two    parishes    in 
Clerkenwell^  St.  James  and  St.  John^  and  the  house  was  situate  in  the 
the  former,   Gibbs^  C.  J.,  nonsuited  the  plaintiff.     Taylor  v.   Hooman, 
1  B.  Moore,  161;  1  Hoh,  623.     And  where  tbe  premises   were  laid 
in  tbe  parish  of  St.  George  the   Martyr^  Bloomsbury^  and    were   proved 
to  be  in  that  of  St.    George  Bhomsbury^  there  being  two  parishes  of  St. 
George  in  Bloomsbury^  the  one  called  St.  George   the  Martyr^  and   the 
other  St.    George  Bhomsbury^   the    plaintiff  was   nonsuited.     Harris ». 
Cooke,  2  B  Moore,  587;  8  Taunt.  539. 

Where  a  parish  is  situated  in  two  counties,  it  is  sufficient  to  describe  it 
as  being  in  the  county  in  which  the  offence  is  committed  ;  R.  v.  Perkins, 
4  C.  &  P.  363;  unless  the  offence  be  of  a  local  nature,  in  which  case  it 
must  be  alleged  to  have  been  committed  in  that  part  of  the  parish  which 
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is  within  the  county  in  which  the  defendant  is  tried.      Reg.  t^.  Brookes, 
C.  &  Mar.  543. 

7%«  Offence  charged.] — Every  offence  consists  of  certain  acts  done  or 
omitted)  under  certain  circumstances,  all  of  which  must  be  stated  in  the 
indictment,  (see  ante,  p.  41),  and  be  proved  as  laid;  any  material  vari- 
ance between  the  fact  laid  and  the  fact  proved  will  be  fatal.  Thus,  for 
instance,  where,  in  an  indictment  for  obtaining  money  by  false  pretences, 
the  false  pretences  stated  was,  that  the  defendant  said  that  he  had  paid  a 
sum  of  money  into  the  bank,  and  the  proof  was,  that  he  said  that  a  sum 
of  money  had  been  paid  into  the  bank,  without  saying  by  whom,  the  de- 
fendant was  acquitted  for  the  variance.  Lord  Ellenborough  holding  that 
there  was  a  difference  in  substance  between  the  two  assertions.  R.  v. 
Plestow,  1  Camp.  494.  In  an  indictment  for  larceny,  the  evidence  must 
correspond  strictly  with  the  indictment  as  to  the  species  of  goods  stolen  ; 
as,  for  instance,  an  indictment  for  stealing  a  pair  of  shoes  cannot  be  sup- 
ported by  evidence  of  a  larceny  of  a  pair  of  boots.  Where  an  indict- 
ment (on  the  repealed  stat.  15  G.  2,  c.  34,  and  14  G.  2,  c.  6,  which 
made  it  felony  without  benefit  of  clergy  to  steal  any  cow,  ox,  heifer,  &c.) 
charged  the  defendant  with  stealing  a  cow,  and  in  evidence  it  was  proved 
to  be  a  h^^r,  this  was  holden  to  be  a  fatal  variance  ;  for  the  statute  hav- 
ing mentioned  both  cow  and  heifer,  proved  that  the  words  were  not  con- 
sidered by  the  legislature  as  synonymous.  R.  v.  Cooke,  2  East,  P.  C 
617  ;  4Nach,  123.  See  also  R.  v.  Douglas,  1  Camp.  212.  In  like 
manner  it  was  decided,  that,  as  the  statute  speci6ed  lambs  and  sheep,  an 
indictment  for  stealing  lambs  was  not  proved  by  evidenceof  stealing  sheep; 
R.  V.  Loom,  1  Mood.  C.  C.  160  ;  and,  for  the  same  reason,  it  has  been 
holden,  upon  the  stat.  7  &  8  G.  4,  c.  29,  s.  25,  that  an  indictment  for 
stealing  a  sheep  is  not  slipported  by  proof  of  stealing  an  ewe.  R.  v. 
Puddifoot,  1  Mood.  C.  C.  247  :  R.  v,  Birket,  4  C.  &  P.  216  :  but  see 
Reg.  V.  M'Culley,  2  Mood.  C.  C  34,  (ante^  p.  61),  contra.  Where 
an  indictment  upon  the  repealed  stat.  43  G.  3,  c.  58,  charged  thedefend^ 
ant  with  cutting  J.  S.,  and  the  evidence  proved  a  stabbing,  the  variance 
was  holden  fatal,  for  the  statute  used  the  alternative,  stab  or  cut.  R.  o. 
M'Dermot,  R.  &  R.  356.  Upon  an  indictment  for  perjury,  the  oath 
was  alleged  to  have  been  taken  at  the  assizes  before  justices  assigned  to 
take  the  assizes,  and  it  was  holden  a  fatal  variance  that  the  oath  was  ad- 
ministered when  the  judge  was  silting  under  the  commission  of  oyer  and 

terminer  and  gaol  delivery.  R.  v,  Lincoln,  R.  &  R-  421. 
[  *100  ]   See  R.  v.  Alford,    14  East,  218,  and  R.  v.  *Cooke,  7  C  & 

P.  559.  And  where  an  indictment  for  being  at  large  after  an 
order  for  transportation  stated  that  his  Majesty  had  extended  his  mercy  to 
the  prisoner,  upon  condition  of  transportation  for  life  beyond  the  seas,  and 
the  condition  upon  which  he  received   the  royal  mercy  was  not  general^ 
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but  spectjBc,  that  he  should  be  transported  to  New  South  Wales,  or  some 
of  the  islands  adjacent,  it  was  bolden  a  fatal  variance.  R.  v.  Firzpatrick, 
R.  &  R.  512.  So,  an  indictment  for  killing  by  striking  will  not  be  sup- 
ported by  proof  that  the  defendant  knocked  the  deceased  down,  and  that, 
by  falling  to  the  ground,  he  received  the  injury  which  caused  his  death. 
R.  V.  Kelly,  1  Mood.  C.  C.  113  :  R.  v.  Thompson,  Id.  139.  But  it 
will  be  sufficient  if  the  evidence  agree  in  substance  with  the  allegation  in 
the  indictment.  Thus^  for  instance,  upon  an  indictment  for  murder,  if  it 
appear  that  the  party  was  killed  by  a  wq|pon  different  from  that  describ- 
ed, it  will  support  the  indictment ;  as  if  a  wound  or  bruise,  alleged  to  have 
been  given  with  a  sword,  be  proved  to  have  been  given  with  a  staff;  or  if 
the  death  be  stated  to  have  been  caused  by  one  sort  of  poison,  and  be 
proved  to  have  been  occasioned  by  another;  provided  the  death  be  caus- 
ed by  means  tjusdtm  gtner%9.  {See  post^  iiilt  Murder.)  So,  a  variance 
in  the  number  of  articles,  or  in  their  value,  is  immaterial,  provided  the 
value  proved  be  sufficient  to  constitute  the  offence  in  law.  And  if  there 
be  ten  different  species  of  goods  enumerated,  and  the  prosecutor  prove  a 
larceny  of  any  one  or  more,  it  will  be  sufficient,  althousfa  he  fail  in  his 
proof  of  the  rest ;  except  in  a  case  where  value  is  essential  to  constitute 
the  offence,  and  the  value  is  ascribed  to  all  the  articles  collectively ;  for 
in  that  case  the  offence  must  be  made  out  as  to  every  one  of  the  articles. 
R.  V.  Forsyth,  R.  &  R.  274. 

An  allegation  which  need  no)  be  made  does  not  require  proof ;  and 
therefore,  upon  an  indictment  for  wounding,  with  intent,  &c.,  which  alleg- 
ed the  fact  to  have  been  done  with  a  stick  and  kicking.,  it  was  holdea  that 
the  means  stated  were  mere  surplusage,  R.  v.  Briggs,  1  Mood.  C.  C. 
318  ;  (see  post,  p.  107). 

The  names  of  the  persons  against  whom  the  offence  was  committed, 
and  of  any  party  whose  existence  is  legally  essential  to  the  charge,  must 
be  strictly  proved  as  laid.  (See  ante,  p.  30).  Thus,  in  an  indictment 
for  larceny,  the  property  in  the  goods  must  be  strictly  proved  as  laid;  that 
is,  the  person  whose  goods  they  are  alh?ged  to  be  must  be  proved  to  be 
either  the  actual  owner  or  the  bailee  of  them.  (See  ante,  p.  31.)  Even 
where  an  indictment  for  burglary  charged  the  defendant  with  breaking  and 
entering  the  house  of  J.  D.  with  intent  to  steal  the  goods  of  J.  W.,  and 
it  appeared  in  evidence  that  no  goods  of  any  person  of  the  name  of  J.  W. 
were  in  the  house,  but  that  the  name  of  J.  W.  had  been  inserted  in  the 
indictment  by  mistake,  the  judges  held  that  the  variance  was  fatal,  and  the 
defendant  was  accordingly  acquitted.  R.  v.  Jenks,  2  East,  P.  C.  614. 
So,  if  it  appear  in  evidence,  that  the  alleged  owner  of  the  goods  is  a  /ewe 
covert^  the  defendant  must  be  acquitted  ;  1  Hale,  613  ;  for  they  are  in 
law  the  goods  of  her  husband.  So,  if  a  burglary  be  alleged  to  have  been 
committed  in  the  house  of  J.  G.,and  it  turn  out  in  evidence  to  be  the 
dwelliog-house  of  J.  S.,  the  defendant  must  l>e  acquitted  for  the  variance. 
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R,  V.  White,  1  Leach,  252,      So,  if  a  larceny  be  alleged  to  have  been 
committed  in  the  house  of  J.  G.,  and  it  turn  out  in  evidence  to  be  the 
dwelling-house  of  J.  S.,  the  defendant  must  be  acquitted  of  the  stealing  in 
the  dwelling-house,  and  can  be  found  guilty  of  the  simple  larceny  merely. 
So,  in  all  other  cases,  a  material  variance  between  the  indict* 
[  *101  ]  ment  *and  evidence,  in  the  name  of  the  party  injured,  will  be 
fatal,  and  the  defendant  must  be  acquitted.     But  the  party  in- 
jured  may,  as  we  have  seen,  (ante,  p.  31),  be  described  either  by  bis 
real  name,  or  by  that  by  which^e  is  usually  known.     R.  v.  Norton,  R. 
&  R.  150 :  R.  V.  J.  Williams,  7  C.  &  P.  298.     And  if  the  name  prov- 
ed be  idem  sonans  with  that  in  the  indictment,  and  different  in   spelling 
only,  the  variance  will   be   immaterial.     Thus,  "  Segrave"  for  "  Sea- 
grave,"  Williams  v.  Ogle,  2  Str.  889;  '*  Benedetto*'  for  "Beniditto," 
Abitbol  V.  Beniditto,  2  Taunt.  401  ;  and  "  Whyneard"  for  "  Winyard," 
pronounced  ^^  Winnyard,"  R.  v,  Foster,  R.  &  R.  412,  is  no  variance ; 
but  it  has  been  decided  that  '^  M'Cann"  and  ^'  M'Carn,"  R.  v.  Tannett, 
R.  &  R.  351  ;  "  Shakespeare"  and  "  Shakepear,"  R.  v.  Shakespeare, 
10  East,  83;  <*  Tabart"  and   *'  Tarhart,"  Bingham  v,  Dickie,  5  Taunt. 
814;  and  ''  Sftuiliff"  and  ''  ShirtlifF,"  1  Chit.  216,  are  not  the  same  in 
sound.     If  the  prosecutor  be  described  with  an  addition,  though  unneces- 
sary, it  must  be  proved.     R.  v.  Deeley,  1  Mood.  C.  C.  303.    So,  if  be 
be  described  as  a  person  to  the  jurors  unknown,  and  it  appear  in  evidence 
that  bis  name  is  known,  the  defendant  will  be  acquitted.  See  R.  v.  Walk- 
er, 3  Camp.  264  :  R.  v.  Robinson,  1  Holt,  595.     And  where,  in  an  in- 
dictment for  receiving  stolen  goods,  the  principal  felon  was  described  as  a 
person  to  the  jurors  unknown,  but  it  appeared  in  evidence  that  he  was 
known,  the  receiver  was  acquitted   for  the  variance.     R.  v.  Walker,  3 
Camp.  264.     But  a  bill  found  by  the  same  grand  jury,  imputing  the  prin- 
cipal felony  to  J.  S.,   does  not,  sufficiently  for  this  purpose,  prove  that 
J.  S.  committed  the  felony.     R.  v.  Bush,  R.  &  R.  372. 

Sums  of  money  stated  in  an  indictment  need  not  be  proved  as  laid, 
see  R.  «•  Gilham,  6  T.  R.  265,  unless  they  form  part  of  the  description 
of  a  written  instrument,  or  the  exact  sum  be  of  the  essence  of  the  of- 
fence. 

Records  produced  in  evidence  must  be  strictly  conformable  with  the 
statement  in  the  pleading  they  are  intended  to  prove;  the  slightest  vari- 
ance in  substance  between  the  matter  set  out  and  the  record  produced  in 
evidence,  will,  in  felonies,  be  fatal;  but,  in  misdemeanors,  the  variance 
may  be  amended  at  the  trial.  9  G.^4,  c.  15;  (post,  p.  103).  The  rule 
in  criminal  cases,  in  this  respect,  is  the  same  as  in  civil  actions.  (See 
ante,  pp.  46,  96).  Thus,  in  an  action  for  a  malicious  prosecution,  the 
declaration  haying  stated  that  the  indictment  afterwards,  to  wit,  on  the 
26tb  February,  1791,  came  on  to  be  tried,  and  by  the  record,  when  pro* 
dticed,  the  trial  appeared  to  have  been  on  a  different  day,  the  plaintiff  was 
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nonsuited,  although  the  day  was  laid  under  a  tideKceU     Pope  t;.  Foster, 
4  T.  R.  590  :  cont.,     Purcell  v,  M'  Namara,  9  East,  157  :  ace.  Wood- 
ford v.  Ashley,   11  East,  508;  2  Saund.  291  b.     So,  an  allegation  that 
the  plaintiff  was  acquitted  by  a  jury  in  the  court  of  our  lord  the  King 
before  the  King  himself  at  Westminster,  before  the  Chief  Justice,  and 
dischai^ed  thereupon  by  the  court,  was  holden  not  to  be  proved  by  a 
record  stating  the  trial  to  have  been  at  Nisi  Prius,  and  the  plaintiff  to 
have  been  discharged  by  the  court  in  banc.     Woodford  v.  Ashley,  2 
Camp.  193;  11  East,  508.     So,  where  the  return  of  a  writ  was  laid  to 
be  in  the  25th   year  of  the  King^s  reign,  (under  a  videlicet)  y  and  the  writ 
itself  appeared  to  be  returnable  in  the  24th  year,  the  court  held  the  vari- 
ance to  be  fatal.     Green  o.   Rennett,  1   T.  R.  656.     So,  where  an  in- 
dictment for  perjury,  assigned  on  an  affidavit  made  for  the   purpose  of  set- 
ting aside  a  judgment,  alleged  that  the  judgment  was  entered 
up  "in  or  as  of"  Trinity  Term,   5  Will.  4;  and,  on  an  *ex-  [  ^102  ] 
amined  copy  of  the  record  being  produced,  it  appeared  that  the 
day  on  which  the  judgment  was  signed  was  entered  in  the  margin,  accord- 
ing to  the  new  rules  of  practice  of  Hil.  T.,4  Will.  4,  this  was  held  a  fatal 
variance,  and  the  Judge  refused  to  amend  under  the  statute  9  6.  4,  c. 
15.     R.  V,  Cooke,  7  C.  &  P.  559.     So  where,  on  a  charge  of  perjury, 
alleged  to  have  been  committed  before  commissioners  to  examine  wit- 
nesses in  a  Chancery  suit,  the  indictment  stated  that  the  four  commission- 
ers named  in  the  commission  were  commanded  to  examine  the  witnesses; 
but  the  commission,  when  put  in,  appeared  to  authorise  the  commission- 
ers, "  or  any  two  or  three  of  them"  to  examine  the  witnesses,  tbis  was 
holden  a  fatal  variance,  and  the  judge  refused  to  amend.     Reg.  v.  Hewins, 
9  C.  ft  P.  786.     So,  where  an  indictment  for  perjury,  alleged  to  have 
been  committed  on  the  trial   of  an  action  of  debt  in  the  county  court, 
stated,  in  one  count,  that  the  county  court  was  held  before  A.  B.,  the 
high  sheriff,  and  the  oath  sworn  before  him;  in  a  second,   that  it  was  held 
before  C.  D.,  the  county  clerk,  and  the  oath  sworn  before  him;  and  in  a 
third,  that  it  was  held  before  C.  D.,  so  being  such  county  clerk  as  afore- 
said, and  the  suitors  [naming  them],  and  the  oath  sworn  before  C.  D.,  so 
being  such  county  clerk  as  aforesaid,  and  the  said  E.    F.,  &c.,  suitors  of 
the  said  court  of  the  said  sheriff  as  aforesaid;  it  was  held  bad,  the  county 
court  being  misdescribed  in  each  count :  for  that  court  is  the  court  of  the 
sheriff,  held  before  the  suitors.     Reg.  r.  Fellowes,   1  C.  &  K.   112. 
See  Jones  «.  Jones,  5  M.  &  W.   523.     But  where  an  indictment  for 
perjury  stated  that  a  certain  cause  (in  which  the  perjury  was  alleged  to 
have  been  committed)  was  tried  at  the  assiza||before  E.  W.,  one  of  the 
judges,  &c.«  it  was  holden  to  be  proved  in  sumance  by  the  nisi  pfius  re- 
cord,  which  stated,  in  the  usual  form,  that  the  cause  was  tried  before  the 
two  justices  of  assize,  one  of  whom  was  E.  W.     R.  t.  Alford,  14  East, 
31 8*  n.    So  where  ao  indictment  for  perjury  alleged  the  trial  of  «b  issue 
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before  A.  B.,  sheriff  of  D.,  by  virtue  of  a  writ  of  ttial,  directed  to  tbe 
said  sheriff;  the  writ  was  directed  to  the  sheriff,  and  the  return  was  of  m 
trial  before  him;  but  wa»  proved  that  in  (act  the  trial  t€K>k  [dace  before  a 
deputy,  not  the  under-sheriff;  this  was-  held  no  variance.  Reg.  v.  Duoni^ 
2  Mood.  C.  C.  297;  1  C.  &  K.  730.  An  indictment  stated  that,  at  the 
assize  held,  &c.,  C.  P.,  *' together  with  one  T.  P.,  was"  in  due  form  of 
law  tried  and  convicied  on  an  indictment  depending  against  them  for  uttering 
counterfeit  coin,  and  thereupon  it  was  considered  by  the  court  there  that 
C.  P.  should  be  imprisoned  for  two  years.  The  record  stated  the  con- 
viction of  C.  P.  and  the  acquittal  of  T.  P.  It  was  held  that  there  was 
no  variance,  for  that  the  allegation  in  the  indictment  did  not  import  that 
T.  P.  was  convicted.  Reg.  v.  Page,  9  C  &  P.  756;  2  Mood.  C.  C. 
219.     See  1  T.  R.  237,  n.;  240,  n. 

Where  the  matter  of  a  written  instrument  is  introduced  in  a  pleading 
by  the  words  *'  according  to  the  tenor  follomng^^^  or  "  o/  the  tenor  fol- 
lowing ^^^  or,  "  in  the  words  and  figures  following y^  or,  V  the  words  and 
matters  Jollowing^^^  or,  in  fact,  any  other  words  which  imply  that  a  cor- 
rect recital  is  intended,  (see  ante,  p.  46),  the  instrument  must  be  set  out 
correctly;  R.  v.  Powell,  2  East,  P.  C.  976.  See  Id,  961;  even  though 
the  pleader  need  not  have  set  out  more  than  the  substance  of  the  instru- 
ment in  the  particular  case.  A  mere  literal  variance,  however,  (that  is, 
where  the  omission  or  addition  of  a  letter  does  not  alter  or  change  a  word, 
so  as  to  make  it  another  word,  R.  v.  Drake,  2  Salk.  661,  will 
[  *103  ]  not  be  material;  as,  for  instance,  *"  receivd"  for  *' received," 
R.  V.  Hart,  Leach,  145;  2  East,  P.  C.  977,  undertood,"  for 
*'  understood,"  R.  v.  Beach,  Cowp.  229,  "  Messes."  for ''  Messrs,"  R. 
t^.  OldBeld,  1  Russ.  360,  or  the  like.  On  the  other  hand,  if  the  matter 
of  a  written  instrument  be  introduced  by  words  which  imply  that  the  sub- 
stance only,  and  not  the  very  words  of  the  instrument,  is  set  out,  as,  for 
instance,  by  the  words  "  in  substance  as  follows,"  Wright  ».  Clement,  3 
B.  &  Aid.  503,  or  **  to  the  effect  following,"  R.  v.  Bear,  2  Salk.  417, 
or,  ^^  in  manner  and  form  following,"  R.  v.  May,  1  Doug.  193;  1  Leach, 
227,  or  the  like,  if  the  instrument  produced  in  evidence  be  in  substance 
the  same  with  that  set  out,  it  will  be  sufficient.  See  the  authorities  col- 
lected. Stark.  Crim.     PI.,  tit.  Variance. 

An  important  alteration  has  been  made  in  the  law  upon  the  subject  of 
varianees  by  stat.  9  G.  4,  c.  15,  by  which  judges  at  J^%si  Prius^  and 
courts  of  oyer  and  terminer  and  general  gaol  delivery,  are  empowered  to 
amend  the  record  upon  which  any  trial  may  be  pending,  in  any  indictmeDt 
or  information  for  any  mi|ripmeanor,  where  any  variance  shall  appear  be- 
tween any  matter  in  writii^or  in  print  produced  in  evidence,  and  the  re- 
cital or  setting  forth  thereof  upon  the  record.  In  the  constructioo  of 
this  statute,  it  has  been  holden  to  apply  to  those  cases  only  in  which  a  writ- 
ten instrument  is  professed  to  be  set  out,  Ryder  o/Malbon,  3  C.  fc  P. 
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594,  and  then  only  to  mere  verbal  alterations,  and  not  to  oroi>^ 
alter  the  effect  of  the  part  set  out.  Rutherford  v.  Evans,  4  C.\ 
So,  an  amendment  has  been  refused,  where  no  variance  would  havi^. 
red  had  common  care  been  used  in  setting  forth  the  mstrument.  a 
Oriel,  4  C.  &  P.  22.  Where  the  date  of  a  bill  of  exchange  was  misdes^tnb- 
ed,  the  declaration  has  been  amended,  Bentzing  v.  Scott,  4C.  &  P.  24: 
and  wh  re  a  judgment  was  stated  upon  the  record  to  be  of  one  court,  and 
appeared  when  produced,  to  be  of  another  court,  Lord  TenUrden  allow- 
ed the  record  to  be  amended;  Briant  v,  Eicke,  Moo.  &  M.  357.  Where, 
in  an  indictment  for  perjury,  an  affidavit  was  described  as  beng  sworn  and 
entitled  Jn  a  cause  of  the  eommimoners  of  charitable  donations  and  be- 
quests in  Ireland  against  J.  S.,  but  the  affidavit  was  in  fact  entitled  '^  the 
commissioner,"  (in  the  singular  number),  an  amendment  was  allowed. 
Reg«.  Christian,  C.  &  Mar.  388.  See  also  Reg.  v.  Newton*  1  C.  & 
K.  469.  But  where,  in  an  action  for  a  malicious  prosecution,  the  declara- 
tion stated  that  the  former  suit  was  terminated  by  judgment  of  fwn  pros.j 
and  it  appeared  that  it  had  been  discontinued  upon  payment  of  costs,  it 
was  holden  that  the  record  could  not  be  amended,  because  it  was  not  the 
mis-statement  of  a  written  instrument,  but  the  statement  of  the  judgment 
of  a  court,  of  which  there  was  no  evidence.  Webb  r.  Hill,  3  C.  &  P. 
485.  And  it  has  been  said,  that  amendments  ought  to  be  made  under 
the  statute  very  sparingly  in  criminal  cases.  R.  v.  Cooke,  7  C.  &  P. 
559:  Reg.  v.  Hewins,  9  C.  &  P.  786. 

If  a  written  instrument  be  described  in  pleading  as  purporting  to  be  so 
and  so  the  instrument,  when  produced  in  evidence,  must  appear,  upon  the 
the  face  of  it,  to  be  what  it  is  described  in  the  pleading  as  purporting  to  be, 
otherwise  the  variance  will  be  fatal,  and  may  be  taken  advantage  of  at  the 
trial;  or,  (if.  the  instrument  be  also  set  out  verbatim  \n  the  pleading),  the 
opposite  party  may  demur,  or  bring  a  writ  of  error.  As,  for  instance  where 
the  instrument  was  described  in  an  indictment  as  '^  a  certain  paper  writing 
purporting  to  be  a  bank  note,"  and  the  note  produced,  though  made  to  re- 
semble, varied  materially  in  its  form  from  a  real  bank  note»  the 
defendant  was  acquitted.  *R.  v.  Jones,  1  Doug.  300.  So  [  *104  ] 
where  a  bill  of  exchange  was  described  in  an  indictment  as 
^^  purporting  to  be  directed  to  one  J.  King,  by  the  name  and  description 
of  J.  Ring,"  the  judgment  was  arrested;  for,  if  it  were  really  directed 
to  J.  Ring,  it  could  not  purport  (that  is,  appear  upon  the  face  of  it)  to  be 
directed  to  J.  Kbg.  R.  v.  Reading,  1  East,  180,  n.;  2  Leaoh,  590. 
See  R.  0.  Gilchrist,  2  Leach,  697:   R.  v.  Edsall,  Id.  662. 

Where  words  are  the  gist  of  the  offence,  and  consequently  set  out  in 
the  indictment,  they  must  be  proved  strictly  as  laid;  if  there  beany  material 
variance  between  the  words  proved  and  those  laid, — even  if  laid  as  spo- 
ken in  the  third  person,  and  proved  to  have  been  spoken  in  the  second, 
R.o.  Berry,  4  T.  R.  217,  or  laid  as  spoken  affirqiative^,  and  proved  to 
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have  been  spoken  by  way  of  interrogation,  Barnes  v.  Holloway,  8  T.  R. 
150,  or  the  like--the  defendant  must  be  acquitted.  But  if  some  of  the 
words  be  proved  as  laid,  and  the  words  so  proved  be  sufficient  to  consti- 
tute the  ofience  for  which  the  defendant  is  indicted,  failing  to  prove  the 
remainder  of  the  words  will  not  be  material.  The  rule  is  the  same  as  in 
civil  actions  for  defamation.  See  Campsgfove  v.  Martin,  2  W.  Bl.  790: 
Walters  v.  Mace,  2  B.  ft  Aid.  756:  Hancock  v.  Winter,  7  Taunt.  205. 
Where  words  are  laid  as  an  overt  act  of  treason,  it  is  sufficient  to  prove 
that  the  words  really  used  were  the  same  in  substance  as  those  laid,  for 
the  reason  mentioned  ante,  p.  47. 

It  has  already  been  observed,  that  the  intention  of  the  party  at  the 
time  he  commits  an  ofience  is  often  an  essential  ingredient  in  it;  and,  in 
such  case,  it  b  as  necessary  to  be  proved  as  any  other  fact  or  circumstance 
laid  in  the  indictment.  Where  an  indictment  alleged  that  the  defendant 
cut  the  prosecutor,  with  intent  to  murder,  to  disable,  and  to  do  some  grie- 
vous bodily  harm,  it  was  holden  not  to  be  supported  by  proof  of  an  inten- 
tion to  prevent  a  lawful  apprehension,  R.  v.  Duffin,  R.  &  R.  365:  R.  v. 
Boyce,  1  Mood.  C.  C.  29,  unless  for  the  purpose  of  efiecting  his  escape, 
he  also  harboured  the  intent  stated  in  the  indictment.  R.  v.  Gillow,  1 
Mood.  C.  C.  85.  The  intention,  however,  is  not  capable  of  positive 
proof;  it  can  only  be  implied  from  overt  acts;  and  every  man  is  supposed 
to  intend  the  necessary  consequence  of  his  own  acts.  R.  v.  Farrtngton, 
R.  &  R.  207.  Therefore,  if  it  cannot  be  implied  from  the  facts  and  cir- 
cumstances which,  together  with  it  constitute  the  ofience,  other  acts  of 
the  defendant,  from  which  it  can  be  implied  to  the  satisfaction  of  the  jury, 
must  be  proved  at  the  trial.  See  6  East,  464.  Thus,  on  an  indictment 
for  maliciously  shooting,  if  it  be  questionable  whether  the  shooting  was  by 
accident  or  design,  proof  may  be  given  that  at  some  other  time  the  prison- 
er intentionally  shot  at  the  same  person.  R.  v.  Yoke,  R.  &  R.  531. 
So,  upon  an  indictment  for  procuring  base  coin  with  intent  to  utter  it,  evi- 
dence of  the  defendant  having  a  large  quantity  of  such  coin  is  admissiUe 
to  prove  the  intent.  R.  v.  Fuller,  R.  &  R.  308.  And  on  an  indictment 
for  sending  a  threatening  letter,  prior  and  subsequent  letters  from  the  pris- 
oner to  the  party  threatened  may  be  given  in  evidence,  as  explanatory  of 
the  meaning  and  intent  of  the  particular  letter  upon  which  the  indictment 
is  framed,  R.  e.  Robinson,  2  Leach,  749,  if  the  intent  cannot  be  inferred 
from  the  letter  itself.  R.  «.  Boucher,  4  C.  &  P.'^562.  Where  a  man 
was  chained  with  publishing  a  libel  against  magisnrates,  with  intent  to  de- 
fiime  those  magistrates,  and  also  with  intent  to  bring  the  administration  of 

justice  into  contempt,  Bayley,  J;,  held,  that  proof  of  his  having 
[  *I05  ]  published  it  with  either  of  these  intentions  *  would  support  the 

indictment.  R.  v.  Evans,  3  Stark.  35.  And  where  an  indict- 
ment charged  the  defendant  with  having  assaulted  a  female  child  with  intent 
to  abuse  and  carnally  know  her,  and  the  juiy  negatived  the  mtentkm  car- 
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oaUy  to  know  ber,  but  found  that  the  defendant  intended  \o  abuse  her, 
Holrayd^  J.,  held  thai  the  averment  was  divisible,  and  that  the  defendant 
might  be  convicted  of  an  assault  with  intent  to  abuse  merely;  R.  v,  Daw- 
son, 2  Stark.  N.  P.  62.  There  are  some  cases  in  which  the  intent  is 
inferred  as  a  necessary  conclusion  from  the  act  done;  as,  if  a  man  know- 
ingly utter  a  forged  instrument  as  a  genuine  one,  the  intent  to  defraud  the 
party  to  whom  he  utters  it  is  a  necessary  inference.  Reg.  v.  Hill,  2 
Mood.  C.  0.  30;  8  C.  &  P.  274:  Reg.  v.  Cooke,  Id.  582. 

If  a  man  be  charged  with  an  oflence  as  principal  in  the  first  degree, 
evidence  of  his  being  principal  in  the  second  degree  will  support  the  in- 
dictment, and  e  canvtrso;  as,  for  instance,  if  A.  and  B.  be  indicted  for 
murder,  and  the  indictment  chaise  that  A.  gave  the  mortal  stroke,  and 
that  B.  was  present,  aiding  and  abetting,  evidence  that.B.  gave  the  mor- 
tal stroke,  and  that  A.  was  present,  aiding  and  abetting,  will  support  the 
indictment.  Fost.  351;  R.  v.  Mackally,  9  Co.  67  6;  Plowd.  98:  Reg. 
V.  Crisham,  C.  &  Mar.  187.  Also,  in  conspiracies,  and  even  in  high 
treason,  when  it  consists  of  a  conspiracy,  and  in  ail  other  offences  which 
involve  a  conspiracy,  not  only  the  acts  of  the  defendant  himself,  but  also 
all  the  acts  of  his  accomplices,  done  in  furtherance  of  the  common  object, 
no  master  where  committed,  may  be  given  in  evidence  against  him.  R. 
V,  Hardy,  1  East,  P.  C.  98,  99:  R.  v.  Tooke,  Id.  98.  As  a  founda- 
tion for  such  evidence,  however,  the  existence  of  the  conspiracy  must  be 
first  proved;  2ndly,  evidence  must  be  given  to  connect  the  defendant 
with  the  conspirators;  and  3rdly,  it  must  be  proved  that  the  perscm  whose 
acts  are  about  to  be  given  in  evidence  was  connected  with  the  defendant 
in  the  same  conspiracy.  The  prosecutor  may,  however,  either  prove 
the  conspiracy,  which  renders  the  acts  of  the  conspirators  admissible  in 
evidence,  or  he  may  prove  the  acts  of  the  different  parties,  and  so  prove 
'  the  conspiracy.  R.  v.  Lovat,  9  St.  Tr.  ^670,  &c.  See  also  R.  «• 
Stone,  6  T.  R.  528:  R.  v.  Siandley,  R.  &  R.  305:  R.  t;.  Gogerly,  Id. 
343:  R.  V.  Bingley,  Id.  446,  Reg.  v.  Frost,  9  C.  &  P.  149:  Reg.  v. 
Shellard,  Id.  277. 

In  indictments  upon  statutes,  we  have  seen,  (ante,  p.  52),  that  where 
an  exception  or  proviso  is  mixed  up  with  the  description  of  the  offence, 
in  the  same  clause  of  the  statute,  the  indictment  must  shew,  negatively, 
that  the  party,  or  the  matter  pleaded,  does  not  come  within  the  meaning 
of  such  exception  or  proviso.  The  negative  averments  seem  formerly  to 
have  been  proved  in  all  cases  by  the  pr^cutor;  but  (he  correct  rule  upon 
the  subject  appears  to  be,  that,  in  cas4Pwhere  the  subject  of  such  aver- 
ment relates  to  the  defendant  personally,  or  is  peculiarly  within  his  know- 
ledge, the  negative  is  not  to  be  proved  by  the  prosecutor,  but,  on  the  con- 
trary, the  affirmative  roust  be  proved  by  the  defendant,  as  matter  of  de- 
fence; but,  on  the  other  hand,  if  the  subject  of  the  averment  do  not  re^ 
late  personally  to  the  defendant,  or  be  not  peculiarly  withia  Us  knowledge, 
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but  either  relate  personally  to  the  prosecutor,  or  be  peculiarly  within  his 
knowledge,  or  at  least  be  as  much  within  bis  knowledge  as  within  the 
knowledge  of  the  defendant,  the  prosecutor  must  prove  the  negative. 
Thus,  informations  upon  the  game  laws  must  negative  the  defendant's 
quali6cation  to  kill  game  ;  but  this  negative  need  not  be  proved  upon  the 
part  of   the  prosecution;  on   the   contrary,  the   defendant  must  prove 

the  affirmative  of  it,  as  matter  of  defence.  R.  v.  Tusner, 
[  *106  ]   *5  M.  &  Selw.  205.     So,  informations  for  selling  ale  without 

a  license  must  negative  the  existence  of  a  license;  but  the  in- 
former need  not  prove  the  negative.  R.  v.  Hanson,  Paley,  by  Dowling, 
45,  n.     See  1  Hawk.  c.  89,  s.  17:  Apothecaries'  Co.  v.  Bentley,  1  C. 

6  P.  538;  Ry.  &  M.  N.  P.  159.  On  the  other  hand,  upon  an  indict- 
ment on  the  repealed  stat.  43  G.  3,  c.  107,  s.  1,  which  made  it  felony  to 
course  deer  in  an  inclosed  ground,  without  the  consent  of  the  owner — 
that  the  deer  were  coursed  without  the  consent  of  the  owner,  was  held 
necessary  to  be  proved  on  the  part  of  the  prosecution.  R.  v.  Rogers,  2 
Camp.  654.  But  although  it  was  once  supposed  that  the  negative,  in 
such  cases,  could  only  be  proved  by  the  owner,  it  is  now  fully  established 
that  it  may  be  presumed  from  circumstances,  or  be  proved  by  the  agent  of 
the  owner.  R.  v.  Allen,  R.  v.  Argent,  R.  v.  Chamberlain,  1  Mood.  C. 
C.  156:  R.  V.  Hazy,  2C.  &  P.  458. 

It  is  not  necessary  to  prove  the  offence  charged  in  the  indictment  to 
the  whole  extent  laid,  provided  the  facts  proved  constitute  an  offence 
punishable  by  law,  R.  v.  Hollingberry,  4  B.  &  C  330;  R.  ».  Hunt,  2 
.Campb.  515,  of  the  same  quality  as  that  charged:  for  an  indictment  for  a 
felony  will  not  support  a  conviction  for  a  misdemeanor.  R.  v.  Westbear, 
2  Str.  1133;  1  Leach,  12.  Thus,  where  a  statute  annexes  a  higher  de- 
gree of  punishment  to  a  common-law  felony,  if  committed  under  certain 
circumstances,  if,  upon  an  indictment  under  the  statute,  the  prosecutor 
prove  the  felony  to  have  been  committed,  but  fail  in  proving  it  to  have 
been  committed  under  the  circumstances  speciBed  in  the  statute,  (he  de- 
fendant shall  be  convicted  of  the  common-law  felony  only.  So,  if  a  mis- 
demeanor at  commori  law  be  made  additionally  penal  by  statute,  if  com- 
mitted under  certain  circumstances,  the  defendant  shall  be  convicted  only 
of  the  misdemeanor  at  common  law,  if  the  prosecutor  succeed  in  proving 
the  commission  of  the  offence,  but  fail  in  proving  that  it  was  committed 
under  the  circumstances  specified  in  the  statute.  2  Hale,  191,  192. 
Upon  an  indictment  for  murder,  if  the  prosecutor  fail  in  proving  the  mal- 
ice prepense,  the  defendant  ma^W>e  convicted  of  manslaughter;  R.  v. 
Mackally,  9  Co.  676;  or,  on  a  charge  of  burglary,  and  stealing  goods,  if 
no  burglary  be  proved;  or  of  robbery,  if  the  property  be  not  taken  frooi 
the  person  by  violence  or  putting  in  fear,  the  prisoner  may  be  convicted 
of  the  simple  larceny.     2  Hale,  203.      And  it  is  now   provided   by  the 

7  W.  4  &  1  Vict.  c.  85,  s.  11,  that,  on  the  trial  of  an  indictment  for 
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any  felony  which  includes  an  oMsauU^  the  party  may  be  convicted  of  the 
assault  only,  if  the  evidence  prove  oo  more.     Where  the  defendant  was 
indicted  for  stealing  a  colt,  it  was  hoiden,  that  he  could  not  be  convicted 
under  the  stat.  1  Edw.  6,  c.  12,  s.  10,  which  did  not  mention  colts,  but 
might  be  convicted  of  the  simple  larceny.     R.  v.  Beaney,  R.  &  R.  416. 
Upon  an  indictment  for  perjury,  it  is  sufficient  if  any   one  of  the  assign- 
ments of  perjury  be  proved.       See  R.  v.  Rhodes,  2  Ld.    Raym.  886. 
Upon  an  indictn:ent  for  high  treason,  proof  of  any  one  overt  act  is  suffi- 
cient, provided  the  overt  act  so   proved  be  a   sufficient  overt  act  of  the 
treason  laid  in  the  indictment.      1   Hale, -122;  Fost.   194;  2  Hawk.  c. 
46,  s.  35.     Upon  an  indictment  for  conspiring  to  prevent  workmen  from 
continuing  to  wa**k,  it  is  sufficient  to  prove  a  conspiracy  to  prevent  one 
workman   from  working.     R.    v.    Bykerdyke,    1    M.    &  Rob.    179. 
Where   an    indictment    contains    divisible   averments,   as,  that   the  de- 
fendant   ^^  forged   and   caused   to   be   forged,"    proof  of  either  aver* 
ment   will   be   sufficient.     R.  v,  Middiehurst,  1    Burr.  400. 
Thus,    a   defendant   may   be   convicted    of     printing    *and  [  ^107  ] 
publishing    a  libel,    upon    an  indictment    which   charges  him 
with  composing,   printing,  and  publishing  it.     R.  v.    Hunt,   2  Camp. 
685  :     R.    V,   Williams,  Id.    646.       And  where  two    intentions    are 
ascribed  to  one  act,  as  that  a  libel  was  published  with  intent  to  defame  A. 
B.,  and  also  to  bring  the  administration  of  justice  into  contempt,  R.  «. 
Evans,  3  Stark.  35,  or  that  an  assault  was  committed  upon  a  female, 
with  intent  to  abuse  and  carnally  know  her,  R.  v.  Dawson,  Id.  62,  proof 
of  either  of  these  intentions  will  be  sufficient.     So,  where  an  indictment 
charged  that  the  defendant  was  employed  in  two  branches  of  the  post- 
office,  (7  G.  3,  c.   50,  s.   1),  proof  of  his  employment  in  either  was 
boldeii  sufficient.     R.  v,  EUins,  R.  &  R.  188.     And  where  an  informa- 
tion for  a  libel  charged  that  outrages  had  been  committed  in  and  near   the 
neighbourhood  of  Nottingham,  it  was  held  that  the  averment  was  divisible, 
and  that  it  was  sufficient  to  prove  that  outrages  had  been  committed  in 
either  place.     R.  v.  Sutton,  4  M.   &  Selw.  532.     In  larceny,  if  any 
one  of  the  articles  enumerated  in  the  indictment  be  proved  to  have  been 
stolen  by  the  defendant,  it  will  be  sufficient.     2  Hale,  302  :  see  R.  v, 
EUins,  R.  &  R.  188.     Upon  an  indictment  for  extortion,  alleging  that 
the  defendant  extorted  twenty  shillings,  it  is  sufficient  to  prove  that  he 
extorted  one  shilling.     R.   «.  Burdett,   1  Ld.  Raym.  149.     See  R.  v. 
Carson,  R.  &  R.  303*     And  upon  an  indictment  for  obtainrag  money  by 
fake  pretences,  proof  of  part  of  the  pretence  alleged,  if  the  money  were 
obuined  upon  that  part,  will  be  sufficient.     R.  v.  Hill,  R.  &  R.  1'90. 
Upon  an  indictment  against  two  for  a  joint  and  single  offence,  as  stealing 
ID  the  dwelling-house,  either  maybe  found  guilty;  but  they  cannot  be  found 
guilty  of  separate  parts  of  the  chaige;  and  if  found  guihy  separately,  a 
pardon  must  be  obtained,  or  a  neifa  pro$efui  entered  as  to  the  one  who 
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sttnds  sec<md  upon  the  bdictiDeot,  befof  e  judgment  etn  be  given  agaimt 
the  other.  R*  v.  Hem^tead^  R.  &  R.  344.  But  where  several  are  in- 
dicted for  burglarj  and  hrceny,  one  way  be  foimd  goiky  of  the  bursary 
and  larceny,  and  the  others  of  the  larceny  only.  R.  v.  Butterworth,  R. 
ft  R.  520. 

Allegations  which  are  not  essential  to  constitute  the  offence,  and  which 
may  be  omitted  without  affecting  the  charge,  or  vitiating  the  indictment, 
do  not  require  proof,  and  may  be  rejected  as  surplusage.  R.  t.  Jones, 
2  B.  ic  Ad.  611.  As,  for  instance,  where  a  defendant  was  charged  ia 
the  indictment  with  having  committed  arson  in  the  night-time,  and  it  was 
proved  that  be  committed  it  in  the  day-time,  he  was  convicted,  and  the 
conviction  was  holden  good.  R.  v.  Minton,  2  East,  P.  C.  1021.  So, 
if  a  man  be  indicted  for  robbery  near  the  highway,  R.  t^.  Summers,  2 
East,  P.  C.  785  :  R.  e.  Wardle,  Id.;  R.  &  R.  9,  or  in  a  dwelling-bouse, 
R.  V.  Pye,  Id. :  R.  v.  Johnstone,  Id.  10,  and  the  prosecutor  prove  the 
robbery,  but  fail  in  proving  it  to  have  been  committed  near  the  highway, 
or  in  the  dwelling-house,  the  defendant  shall  nevertheless  be  convicted  ; 
for  robbery  is  the  same  felony  wherever  committed.  So,  if  an  offeflce^ 
not  of  a  local  nature,  be  described  as  having  been  committed  in  a  certain 
parish;  for  the  offence  is  the  same  wheresoever  committed,  and  the  coun- 
ty is  the  only  thing  material  to  give  the  court  jurisdiction.  R.  v.  Wood- 
ward, 1  Mood.  C.  C.  323.  So,  upon  an  indictment  for  having  in  pos- 
session a  die  made  of  iron  and  steel,  (upon  the  repealed  stat.  8  &  9  W.  Sy 
G.  26,  s.  1),  it  was  holden  immaterial  of  what  the  die  was  made,  and  that 
proof  of  a  die  made  of  either  or  both  would  satisfy  the  charge.  R.  e. 
Oxford,  R.  &  R.  382  :  R.  v.  Phillips,  Id.  369.  Upon  the 
[  *10S  ]  same  principle,  in  R.  v.  Hok,  5  T.  R.  446;  2  *Leach,  693, 
it  was  holden,  upon  an  information  for  a  libel,  with  intent  to 
bring  a  proclamation  of  the  king  into  contempt,  that  an  arerment  that 
dif  ers  addresses  had  been  presented  to  his  Majesty  on  the  occasion  of 
such  proclamation,  was  not  connected  with  the  charge,  and  therefore  did 
not  require  proof.  But  this  rule  does  not  extend  to  allegations,  necessary  or 
unnecessary  which  are  descriptive  of  the  tdentili/  of  that  which  is  legally  es- 
sential to  the  charge.  As,  for  instance,  an  indictment  for  stealing  a  black 
horse,  will  not  be  supported  by  proof  that  the  horse  was  of  some  other  col- 
our; for  the  allegation  of  colour  is  descriptive  of  that  which  is  legally  essen- 
tial to  the  offence,  and  cannot  be  rejected.  2  Stark.  Evid.  1531.  So,  if  a 
person  necessarily  named  in  an  indictment  be  described  by  a  false  addition, 
such  addition,  though  unnecessary,  is  material,  and  must  be  proved.  R.  e. 
Beeley,  1  Mood.  C.  C.  303.  So,  upon  an  indictment  (on  the  repealed 
Stat.  57  O.  3,  c.  90)  for  being  found  armed  with  intent  to  destroy  game 
hi  a  certain  wood,  called  the  Old  Walk,  in  the  occupation  of  J.  J.,  it 
was  holden, — ^ii  appearing  that  the  wood  had  always  been  called  the  Long 
Walk,  and  never  the  CNd  Walk,--that,  although  it  was  unneoessary  to 
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state  the  name  of  the  close  when  the  occupation  was  stated,  yet,  bei^g 
stated,  it  was  material,  and  could  not  be  rejected.  R.  v.  Owen,  1  Mood. 
C«  C.  118.  And  where  an  indictment  for  stealing  a  bank  note  described 
ic  as  signed  by  A.  H.,  for  the  Governor  and  Company  of  the  Bank  of 
Ei^bnd,  it  was  holden  by  the  judges  that  there  could  be  no  conviction 
without  evidence  of  the  signature  of  A.  H.    R.  r.  Craven,  R.  &  R.  14. 

Matitr  of  Defence^  4^e.] — Matter  of  defence,  when  given  in  evidence 
under  the  general  issue,  (and  which  is  almost  invariably  the  case,  see 
ante,  p.  93),  is  proved  by  parol  evidence,  or  by  records  or  other  written 
evidence,  according  to  the  rules  laid  down  in  the  next  chapter;  when 
pleaded,  and  put  in  issue  by  the  replication,  it  is  also  proved  in  the  same 
manner;  but  subject  to  the  same  rules  as  to  variance  that  have  just  now 
been  laid  down  with  respect  to  indictnil0bf  And  the  same  as  to  matter 
of  replication,  &c. 

JIfaiUr  not  alleged,  in  whai  cosm.] — The  general  rule  upon  this  sub- 
ject, in  criminal  as  well  as  civil  cases,  is,  that  nothing  shall  be  given  in 
evidence  which  does  not  directly  tend  to  the  proof  or  disproof  of  the 
matter  in  issue.  Thus,  it  is  not  allowable,  upon  the  trial  of  an  indict- 
ment, to  shew  that  the  prisoner  has  a  general  disposition  to  commit  the 
same  kind  of  offence  as  that  for  which  he  stands  indicted.  Upon  an  in- 
dictment for  an  infamous  crime,  an  admission  by  the  defendant  that  he  had 
committed  such  an  offence  at  another  time  with  another  person,  and  had  a 
tendency  to  such  practices,  ought  not  to  be  received.  R.  v.  Cole,  1 
Phil.  Ev.  170.  In  fact,  there  is  no  exception  to  this  rule  in  criminal 
cases,  although  there  are  certainly  some  cases  which  seem  to  be  so.  In 
high  treason,  by  stat.  7  &  8  W.  3,  c.  3,  s.  8,  no  evidence  shall  be  ad- 
mitted or  given  of  any  overt  act  that  is  not  expressly  laid  in  the  indict* 
nient;  yet  this  does  not  prevent  overt  acts,  not  laid,  from  being  given  in 
evidence,  if  they  be  direct  proof  of  any  of  the  overt  acts  which  are  laid; 
R.  9.  Rookwood,  4  St.  Tr.  661,  697;  Holt,  693,  615:  and  see  4  St. 
Tr.  722,  731;  6  St.  Tr.  282,  284;  Fost.  9,  22;  R.  v.  Watson,  2 
Stark.  N.  P.  134;  and  if  any  one  overt  act  be  proved  against  the  de« 
fendant  in  the  proper  county,  acts  of  treason  tending  to  prove 
such  overt  act,  though  done  in  a  foreign  county,  *may  be  gmm  [  *109  ] 
in  evidence.  Fost.  9,  22;  8  St.  Tr.  218;  9  St.  Tr.  580, 
658—562;  4  St.  Tr.  627,  655;  6  St.  Tr.  292;  8  Mod.  91.  Or, 
if  the  treason  consist  of  a  conspiracy,  any  act  of  the  defendant's 
accomplices,  done  in  furtherance  of  the  common  design,  although 
not  laid  as  an  overt  act  in  the  indictment,  may  be  given  in  evidence, 
provided  it  be  direct  proof  of  an  overt  act  laid.  R.  r.  Hardy,  1  East, 
P.  C.  98,  99.  So,  in  ordinary  cases  of  conspiracy,  acts  done  by  some 
of  the  conspirators  in  the  county  in  which  the  ofience  is  laid  being  proved. 
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acts  done  by  others  of  the  coDspiralors  in  other  counties  ttmj  be  given  in 
evidence.  R.  v.  Bowes,  4  East,  171,  n.  And  in  an  indictment  against 
persons  for  a  conspiracy  to  carry  on  the  business  of  common  cheats,  evi* 
dence  was  admitted  of  the  defendants  hairing  made  false  representations 
to  other  tradesmen  besides  those  named  in  the  indictment.  R.  v,  Roberts, 
1  Camp.  400.  In  R.  o.  Hunt  and  others,  3  B.  &  Aid.  566,  upon  an 
indictment  for  conspiring  and  unlawfully  meeting  for  the  purpose  of  excit- 
ing disaffection  and  discontent  among  his  Majesty^s  subjects  at  Manches- 
ter, it  was  holden  that  the  previous  conduct  of  a  portion  of  the  assembly, 
in  training,  &c.,  and  in  assauking  persons  whom  they  called  spies,  was 
competent  evidence  as  to  the  general  character  and  intention  of  the  meet- 
ing, although  the  effect  of  it,  as  to  each  particular  defendant,  was  a  dis- 
tinct matter  for  the  consideration  of  the  jury.  It  was  holden,  also,  that 
it  was  competent  to  shew,  as  agi||st  Hunt,  (who,  though  a  stranger,  ex- 
cept by  political  connexion,  had  been  invited  to  preside  as  chairman  at 
the  meeting),  that  at  a  similar  meeting  in  another  place,  holden  for  an  ob- 
ject professedly  similar,  certain  resolutions  had  been  proposed  by  that 
person;  it  being  in  its  nature  a  declaration  of  his  sentiments  and  views  on 
the  particular  subjedl  of  such  meetings,  and  of  the  topics  there  discussed. 
But  the  court  held,  that  evidence  of  the  misconduct  of  the  military  and 
others,  in  the  subsequent  dispersion  of  the  meeting,  was  properly  refused 
by  the  judge  at  the  trial,  as  irrelevant  and  having  no  bearing  upon  the  in- 
tention and  objects  of  the  meeting,  which  intention  and  objects  obviously 
existed  previously  to  the  alleged  misconduct  of  the  military  attempted  to 
be  given  in  evidence.  With  a  view  to  prove  the  identity  of  the  defend- 
ant, it  may  be  shewn  that  other  goods  not  included  in  the  indictment, 
which  were  stolen  from  the  premises  at  the  same  time,  were  found  in  his 
possession.  So,  it  may  be  shewn,  upon  an  indictment  for  arson,  that 
property  taken  out  of  the  house  at  the  time  of  the  Bring  was  afterwards 
found  secreted  in  the  possession  of  the  prisoner.  R.  v.  Rickman,  2  East, 
p.  C.  1035.  And  where  several  felonies  are  connected  together,  and 
form  one  entire  transaction,  upon  an  indictment  for  one,  the  other  may  be 
proved,  to  shew  the  character  of  the  transaction;  R.  v.  Ellis,  6  B.  &  C. 
145;  R.  V.  Egerton,  R.  &  R.  375;  R.  v,  Rooney,  7  C.  &  P.  517: 
Reg.  V.  Mansfield,  C.  &  Mar.  140;  ahhough,  if  the  felonies  be  distinct^ 
«ucb  evide4b  is  inadmissible.     R.  v,  Birdseye,  4  C.  &  P.  386. 

Where  a  guilty  knowledge  on  the  part  of  the  defendant  is  to  be 
proved,  the  prosecutor  is  allowed  to  give  in  evidence  other  instances 
of  his  having  committed  the  same  offence  for  which  be  is  now 
indicted.  As,  for  instance,  upon  an  indictment  for  disposing  of 
and  putting  away  a  forged  bank  note,  knowing  it  to  be  forged,  the 
prosecutor  may  give  evidence  (see  R.  r.  Milliard,  R.  &  R.  245)  of  other 
forged  notes  having  been  uttered  by  the  prisoner  at  other  times,  before 
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or  after  the   commissioD  of   the    ofience   for    which   he   is  > 

^indicted;  R.  v.  Wylie,  1  N.  R.  93;  2  Leach,  983:  R.  v.  [  *110  ] 
Tattersa),  1  N.  R.  93:  R.  v.  Ball,  R.  &  R.  132;  1  Campb. 
824;  or  that  he  had  other  forged  notes  of  the  same  kind  in  bis  possession: 
R.  9.  Hough,  R.  &  R.  120;  or,  as  it  would  seem,  of  a  different  kind, 
Bayl.  on  Bills^  450,  in  order  to  prove,  or  at  least  to  raise  a  presumption, 
of,  bis  knowledge  that  the  note  in  question  was  forged.  So,  upon  an  in- 
dictment  for  uttering  counterfeit  money,  it  is  competent  to  the  prosecutor 
to  prove  that  other  pieces  of  such  counterfeit  money  were  found  upon  the 
defendant,  or  were  uttered  by  him  at  different  times.  1  N.  R.  95.  For 
the  same  reason,  proof  of  the  defendant's  conduct  in  such  other  utt^r- 
iDgs,  as,  for  example,  that  he  passed  by  different  names,  is  admissible. 
Bayl.  on  Billsj  449.  Upon  an  indictment  for  receiving  stolen  goods, 
evidence  may  be  given  of  the  receipt  of  several  articles  at  different  times, 
for  the  purpose  of  shewing  a  guilty  knowledge.  R.  v.  Dunn,  1  Mood. 
C.  C.  148. 

And  nearly  the  same  rule  applies,  where  It  is  requisite  for  the  prosecu- 
tor  to  prove  malice  on  the  part  of  the  defendant.  As,  for  instance,  upon  an 
indictment  for  murder,  former  attempts  of  the  defendant  to  assassinate  the 
deceased  would  not  only  be  receivable  in  evidence,  but  would  be  very 
strong  presumptive  proof  of  malice  prepense.  See  R.  v.  Yoke,  R.  & 
R.  531,  (ante,  p.  104).  So,  for  the  same  reason,  former  menaces  of 
the  defendant,  or  expressions  of  vindictive  feeling  towards  the  deceased, 
or,  in  fact,  the  existence  of  any  motive  likely  to  instigate  him  to  the  com- 
mission of  the  offence  in  question,  are  also  in  such  a  case  receivable  in 
evidence.  In  a  civil  action  for  defamation,  the  plaintiff  is  always  allowed, 
in  order  to  prove  the  malice  of  the  defendant,  to  give  in  evidence  other 
words  spoken  by  the  defeneant,  besides  those  set  out  in  the  declaration; 
Wame  r.  Chadwell,  2  Stark.  457;  Rustel  v.  Macquister,  1  Camp.  49; 
and  the  same  in  actions  for  libel.  Lee  r.  Huson,  Peake,  N.  P.  74,  166: 
Chubb 9.  Westley,  6  C.  &  P.  436. 

Upon  an  indictment  for  a  rape,  the  defendant  may  give  general  evi- 
dence of  the  woman's  character  for  want  of  chastity,  or  he  may  prove 
that  she  had  before  been  criminally  connected  with  him;  R.  v.  Aspinall, 

2  Stark.  Evid.  700:  R.  v.  Martin,  6  C.  &  P.  562:  but  not  that  she  had 
been  criminally  connected  with  others;  R.  v.  Hodgson,  R.  &  R.  211; 
ted  qwBrty  see  R.  f .  Martin,  supra;  and  the  same  upon  an  indictment  with 
intent  to  commit  a  rape.    R.  v.  Clarke,  1  Stark.  243.  See  R.  v.  Barker, 

3  C.  &  P.  589.  Upon  an  indictment  for  libel,  the  defendant  has  been  al- 
lowed to  give  in  evidence  such  other  parts  of  the  same  publication  as  were 
fairly  connected  with  the  libel  in  question,  and  upon  the  same  topic,  in 
order  to  disprove  the  motive  imputed  to  him  by  the  indictment,  and  to 
shew  the  fair  construction  that  should  be  put  upon  the  passages  therein 
set  out*     R«  V.  Lambert  and  Perry;  2  Camp.  398.     And,  in  Home 
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Tooke's  case,  1  East,  P.  C.  31,  it  being  proved  on  the  part  of  the 
prosecution  that  the  defendant  had  distributed  several  publications  advo- 
cating republican  principles,  which  was  offered  in  evidence  in  order  to  ia* 
duce  a  presumption  that  parliamentary  reform  (which  was  expected  to  be 
set  up  by  the  prisoner  in  his  defence)  was  a  mere  pretext  to  cover  bis 
treasonable  purposes,  the  defendant,  in  order  to  rebut  that  presumptioD, 
was  allowed  to  give  in  evidence  a  book  upon  parliamentary  reform,  written 
by  biro,  and  published  twelve  years  before. 

The  prisoner  also  will  be  allowed  to  call  witnesses  to  speak 

« 

[  *111  ]  ^generally  as  to  his  character,  but  not  to  give  evidence  of  par- 
ticular acts,  unless  such  evidence  tend  directly  to  the  disproof 
of  some  of  the  facts  put  in  issue  by  the  pleadings. 

These  several  cases  now  mentioned,  when  carefully  considered,  will 
be  found  to  be,  not  exceptions  to,  but  rather  illustrations  of,  the  rule 
above  mentioned,  namely,  that  nothing  shall  be  given  in  evidence  which 
does  not  tend  directly  to  the  proof  or  disproof  of  the  matter  in  issue.  la 
most  of  them,  the  evidence  admitted  tended  directly  to  the  proof  of  the 
knowledge  or  intention  of  the  defendant  at  the  time  of  the  commission  of 
the  offence,  and  which  was  a  material  ingredient  in  the  crime  imputed  to 
him.  In  the  case  of  rape  above  mentioned,  the  evidence  tended  to  shew 
the  great  improbability  of  any  resistance  upon  the  part  of  the  woman, 
and  also  that  the  woman  was  not  entitled  to  credit  as  a  witness.  As  to 
evidence  of  the  defendant's  character,  it  can  be  of  avail  only  in  doubtful 
cases:  where  the  probabilities  of  the  defendant's  guilt  on  the  one  side,  and 
the  probabilities  of  his  innocence  on  the  other,  are  nearly  equal,  satisfac- 
tory testimony  as  to  his  general  good  character  for  honesty  or  humanity 
may  have  the  effect  of  raising  a  well-founded  presumption  in  the  minds  of 
the  jurors,  that  a  man  of  such  character  could  not  have  been  the  perpe- 
trator of  the  larceny  or  violence  imputed  to  him;  and  in  this  sense  it  may 
be  deemed  evidence  tending  to  the  disproof  of  the  matter  in  isssue. 

Where  the  offence  is  stated  in  general  terms  in  the  indictment,  as,  for 
instance,  where  the  defendant  is  indicted  as  a  common  barretor  or  com- 
mon scold,  or  for  keeping  a  common  gambling-bouse,  or  bawdy*bouse, 
(see  ante,  p.  42)  the  prosecutor  is  allowed  of  course  to  give  evidence  of 
all  the  particular  facts  which  constitute  the  offence  thus  generally  staled 
in  the  indictment. 
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THE    MAIINER    OF   PROVING   THE    MATTERS    PUT    IN    ISSUE* 

EVIDENCE  may  be  classed  under  three  heads;  admissions  or  con- 
fessions, presumptions,  and  proofs.  These  we  shall  consider  fuUy  in  the 
several  sections  of  this  chapter.  But  before  we  enter  into  a  particular 
consideration  of  the  subject,  it  may  be  necessary  first  to  notice  one  or  two 
rules  relating  to  evidence  generally. 

Firsts  it  is  a  general  rule,  that  the  best  evidence  the  nature  of  the  case 
will  admit  of  must  be  produced,  if  it  be  possible  to  be  had;  but  if  not 
possible,  then  the  next  best  evidence  that  can  be  had  shall  be  allowed* 
For  if  it  appear  that  there  is  any  better  evidence  existing  than  that 
which  is  produced,  the  very  non-production  of  it  creates  a  presumption, 
that,  if  produced,  it  would  have  detected  some  falsehood  which  at  present 
is  concealed,  3  Bl.  Com.  368;  Gilb.  £v.  16;  R.  f .  James,  1  Show* 
397;  Carth.  220;  Holt,  284;  4  Salk.  281:  Williams  v.  £.  I.  Compa- 
ny, 3  East,  192.  Therefore,  before  secondary  evidence  is  offered,  a 
foundation  for  it  must  first  be  laid,  by  proving  that  the  better  evidence 
cannot  be  obtained.  Thus,  for  instance,  the  best  evidence  of  the  con- 
tents of  a  deed  or  other  written  instrument  is  the  written  instrument  itself; 
secondary  evidence,  a  copy,  or  parol  evidence  of  the  contents  of  the  ori- 
ginal. Therefore,  before  a  copy  of  a  written  instrument,  or  parol  evi- 
dence of  it  contents,  can  be  received  as  proof,  the  absence  of  the  oiigi- 
ginal  instrument  must  be  accounted  for,  by  proving  that  it  is  lost  or  de- 
stroyedj  or  that  it  is  in  the  possession  of  the  opposite  party.  The  dec- 
larations of  the  opposite  party,  however,  are  always  receivable  in  evidence 
against  him,  although  they  relate  to  the  contents  of  a  deed,  or  other  writ- 
ten instrument,  and  even  though  its  contents  be  directly  in  issue  in  the 
suit.  Slatterie  9.  Pooley,  6  M.  &  W.  664:  Howard  v.  Smith,  3  Scott's 
N. R.  674. 

Records,  however,  are  apparently  an  exception  to  this  rule,  for  they 
are  proved  by  exemplifications  or  other  copies,  in  all  cases,  unless  they 
be  records  of  the  court  in  which  they  are  to  be  produced,  and  the  matter 
of  record  form  the  gist  of  the  pleading  to  be  proved.  See  1  Camp. 
469;  2  Camp.  399;  1  C  &  P.  578.  This  exception  has  been  adopted 
from  necessity;  to  require  tlie  record  itself  to  be  given  in  evidence  would 
be  productive  of  great  inconvenience,  for  it  probably  might  be  wanted  fi>r 
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that  purpose  Id  several  parts  of  the  kingdom  at  the  same  time;  besides, 
by  removing  it  from  the  place  in  which  it  was  deposited,  there  would  ne- 
cessarily be  great  danger  of  its  being  lost.  Gilb.  Ev.  7,  8.  For  the 
same  reasons,  journals  of  the  House  of  Lords  or  House  of  Commons, — 
a  bill,  answer,  depositions,  and  decree  in  equity,  in  most  cases, — libel, 
answer,  depositions,  &c.,  in  the  ecclesiastical  and  admiralty  courts,  in 
most  cases, — the  roDs  of  a  court  baron,  and  other  inferior  courts — parish 
registers — entries  in  corporation  books,  or  the  books  of  public  com- 
panies, relating  to  things  public  and  general, — may  all    be  proved   by 

copies. 
[  *113  ]     *When  the  copy  of  a  document,   (the  document  itself  not 

being  evidence  at  commou  law),  is  made  evidence  by  an  act  of 
Parliament,  a  copy  must  be  produced;  the  original  is  not  made  admissible 
evidence  by  implication.     Bourdon  o.  Ricket,  2  Camp.  121,  n. 

Where  a  written  instrument  is  in  the  hands  of.  the  opposite  party,  it  is 
necessary  to  serve  him  or  his  attorney  with  a  notice  to  produce  it ;  and  if 
he  do  not  produce  it  at  the  trial,  in  pursuance  of  the  notice,  then,  upon 
proving  the  service  of  the  notice,  you  will  be  allowed  to  give  secondary 
evidence  of  its  contents.  The  rule  in  this  respect  is  the  same  in  criminal 
as  in  civil  cases  ;  Attorney-General  v.  Le  Merchant,  2  T.  R.  201  ;  and 
the  notice  must  be  served  a  reasonable  time  before  the  trial.  If  served 
during  the  assizes,  two  days  before  the  trial,  it  has  been  held  insufficient 
to  let  in  secondary  evidence.  R.  v.  Ellicombe,  1  M.  &  Rob.  260  :  see 
Trist  v.  Johnson,  Id.  259.  But  in  cases  where  the  nature  of  the  plead- 
ing gives  sufficient  notice  to  the  defendant  of  the  subject  of  inquiry,  so 
that  he  may  prepare  himself  to  produce  the  written  instrument,  if  neces- 
sary for  his  defence,  a  notice  to  produce  it  is  not  required  ;  thus,  for  in- 
stance, it  has  been  holden  that,  in  trover  for  a  bond,  the  plaintiff  may 
give  parol  evidence  of  it,  to  support  the  general  description  of  it  in  the 
declaration,  without  having  given  the  defendant  previous  notice  to  produce 
it.  How  V.  Hall,  14  East,  274.  So,  upon  an  indictment  for  stealing  a 
bill  of  exchange,  parol  evidence  of  it  was  admitted,  without  a  notice  to 
produce  it.  R.  v.  Aickles,  1  Leach,  330.  So,  upon  an  indictment  for 
administering  an  unlawful  oath,  where  it  appeared  that  the  defendant  read 
the  oath  from  a  paper,  parol  evidence  of  what  the  defendant,  in  fact,  said, 
was  holden  to  be  sufficient,  without  giving  him  notice  to  produce  the  pa- 
per. R.  V.  Moore,  6  East,  421.  So,  where  a  seditious  meeting  came 
to  certain  resolutions,  and  the  defendant,  who  was  chairman,  gave  a  copy 
of  these  resolutions  to  another  person,  it  was  holden  that  this  copy  might 
be  given  in  evidence,  without  a  notice  to  produce  the  original.  R.  «• 
Hunt,  3  B.  &  Aid.  566.  In  the  same  case  it  was  also  holden,  that  it  was 
not  necessary  to  produce  or  account  for  banners  bearing  certain  inscrip- 
tions, &c.,  exhibited  at  such  meeting,  but  that  parol  evidence  of  such 
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matters^  by  eye-witnesses,  was  perfectly  admissible  to  shew  the  general 
character  and  intention  of  the  assembly. 

Secondly^  h  is  a  general  rule,  that  hearsay  is  no  evidence  ;  and  for  two 
reasons  :  what  the  oiher  person  said  was  not  upon  oath  ;  and  the  party 
who  is  to  be  affected  by  it  had  no  opportunity  of  cross-examining  him. 
Gilb.  £v.  149.  To  this  rule,  however,  there  are  some  excepiions,  aris- 
ing from  necessity  : — 1.  Hearsay  is  admissible  to  prove  the  death  of  a 
person  beyond  sea.  Bull.  N.  P.  294;  Doe  v.  Griffin,  15  East,  293. 
2.  Hearsay  is  good  evidence  to  prove  a  prescription,  Bull.  N.  P.  295, 
or  custom  ;  Nicholas  r.  Parker,  14  East,  327,  n.  Doe  v.  Sisson,  12 
East,  62:  see  R.  v.  Antrobus,  2  Ad.  &  Ell.  788  :  Pirn.  v.  CurelK  6  M. 
&  W.  234  ;  and  for  this  purpose  old  witnesses  are  usually  called  to  prove 
what  they  heard  in  their  youth  from  old  persons  upon  the  subject.  3. 
What  a  witness  has  been  heard  to  say  at.  another  time  may  be  given  in  ev- 
idence, in  order  to  invalidate  or  confirm  the  testimony  he  gives  in  courl. 
2  Hawk.  c.  46,  s.  14  ;  Gilb.  Ev.  150.  4.  When  hearsay  is  introduc- 
ed, not  as  a  medium  of  proof  to  establish  a  distinct  fact,  but  as  being  part 
of  the  transaction  in  question,  it  is  admissible.  R.  v.  Gordon,  21  St. 
Tr.  535.  So,  declarations  made  by  an  agent  acting  at  the  time 
within  the  scope  of  his  authority,  are  receivable  against  the  *prin-  [  *1 14  ] 
cipal.  See  Reg.  v.  Hall,  8  C.  &  P.  358.  Upon  the  same 
principle,  the  declarations  of  a  person  robbed,  or  a  woman  ravi.Mhed,  as 
to  the  fact  made  immediately  afterwards,  are  evidence  to  confirm  them, 
though  the  particulars  of  their  statement  cannot  be  inquired  into.  See 
ft.  9.  Wink,  6  C.  &  P.  397 :  R.  r.  Brazier,  1  East,  P.  C.  4^4  :  Reg. 
V.  Megson,  9  C.  &  P.  420.  5.  Upon  an  indictment  for  murder,  the  dy- 
ing declarations'of  the  deceased  are  receivable  in  evidence,  if  it  appear  to 
the  satisfaction  of  the  judge  (R.  v,  John,  1  East,  P.  C.  358,  360  :  R.  o. 
Hucks,  i  Stark.  523)  that  the  deceased  was  conscious  of  his  being  in  a 
dying  state  at  the  time  he  made  them,  R.  v.  Woodcock,  1  Leach,  502: 
R.  V.  Welbourn,  1  East,  P.  C.  358  :  R.  v.  Christie,  Car.  Sup.  202  : 
R.  V.  Van  Butchell,  3  C.  &  P.  629,  and  was  sensible  of  his  awful  situa- 
tion ;  R.  r.  Pike,  3  C  &  P.  589  :  R.  v.  Crockett,  4  C.  4l  P.  544:  R. 
V.  Hay  ward,  6  C.  &  P.  157:  R.  t.  Spilsbury,  7  C.  &  P.  187:  Reg.  9. 
Pcikins,  2  Mood.  C.  C  135  ;  9  C.  &  P.  395  :  Reg.  9.  Howell,  1  C. 
Sl  K.  689  ;  even  though  be  did  not  actually  express  any  apprehension  of 
danger,  1  East,  P.  C.  385;  R.  9,  Dingier,  2  Leach,  561,  and  bis  death 
did  not  ensue  until  a  considerable  time  after  the  declarations  were  made. 
R.  9.  Mosley,  1  Mood.  C.  C  97.  The  dying  declarations  of  a  boy  ten 
years  old  were  held  admissible.  Reg.  v.  Perkins,  supra.  Where  the 
p.irty  expressed  an  opinion  that  she  should  not  recover,  aid  made  a  decla- 
ration at  that  time  ;  but  afterwards,  on  the  same  day,  asked  a  person  whe- 
ther he  thought  she  would  '*  rise  again,"  it  was  held  that  this  shewed  such 
a  hope  of  recovery  as  rendered  the  previous   declaration  inadmissible. 

18 


138  EVIDENCE. 

R.  17.  Fagent,  7  C.  &  P.  238  ;  see  Reg.  v.  Megson,  9  C.  &  P.  418. 
But  these  declarations  are  only  admissible  where  the  deaib  of  the  deceas- 
ed is  the  subject  of  the  charge,  and  the  cause  of  the  death  the  subject  of 
the  dying  declaration.  R.  v.  Mead,  2  B.  &  C  608 — per  Abbott^  C.  J. 
Therefore,  upon  an  indictment  for  perjury,  a  dying  declaration  is  not  ad- 
missible to  disprove  a  fact  upon  which  the  perjury  is  assigned.  R.  v. 
Mead,  4.  D.  &  R.  120;  2  B.  &  C.  606.  And  upon  an  indictment  for 
administering  savin  to  a  pregnant  woman  not  quick  with  child,  her  dying 
declarations  are  not  admissible,  though  they  relate  to  the  cause  of  her 
death.  R.  v.  Hutchinson,  2  B.  &  C.  608,  n.  And  where  a  man  was 
robbed,  and  died  before  the  trial  of  the  person  charged  with  the  robbery, 
Bolland^  B.,  refused  to  receive  his  dying  declarations  respecting  the  rob- 
bery, holding  that  such  declarations  were  evidence  only  in  cases  where 
the  death  of  the  party  is  the  subject  of  the  inquiry.  R.  r.  Lloyd,  4  C. 
&  P.  233.  But  on  an  indictment  for  the  murder  of  A.  by  poison,  which 
was  also  taken  by  B.,  who  died  in  consequence,  the  dying  declarations  of 
B.  were  held  admissible.  R.  v.  Baker,  2  M.  &  Rob.  53.  The  dying 
declarations  of  an  accomplice  are  holden  admissible  in  evidence,  R.  v. 
Tinkler,  1  East,  P.  C.  354,  356,  provided  he  were  at  the  time  such  a 
person  as  would  be  competent  as  a  witness.  R.  v,  Drummond,  1  East, 
P.  C  353;  1  Leach,  378.  Dying  declarations  in  favour  of  the  party 
charged  with  the  death  are  admissible  in  evidence,  as  they  may  have  an  in- 
fluence on  the  amount  of  punishment.  R.  v,  Scaife,  1  M.  &  Rob.  551. 
Where  two  such  declarations  were  made,  the  second  of  which  alone 
was  reduced  into  writing  in  the  presence  of  a  magistrate,  this  written  de- 
claration not  being  forthcoming  at  the  trial,  the  judges  held  that,  in  the 
absence  of  it,  the  first  declaration  was  admissible  evidence.  R.  v.  Rea- 
son, 1  8tr.  499.     But  where  a  declaration  in  articulo  mortis  was  reduced 

in  to  writing,  and  signed  by  the  party,  the  judge  refused  to  re- 
[  •lis  ]  ceive  either  a  copy  of  the  paper,  *or  parol  evidence  of  the 

declaration.  R.  t;.  Gay,  7  C.  &  P.  230.  It  is  no  objection 
against  such  a  declaration,  that  it  was  made  in  answer  to  questions  put  to 
the  deceased,  and  not  a  continuous  statement  made  by  him.  R.  v.  Fa- 
gent, supra. 

Having  thus  noticed  these  two  general  rules,  we  shall  now  proceed  to 
consider  the  remainder  of  this  part  of  our  subject,  under  the  following 
heads : — 
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Sect.  1.  •Admissions  and  Confessions,  115. 

2.  Presumptions^  122. 

3.  fVritlen  Evidence^  125. 

4.  Parol  Evidence^  142. 


Sect.  1. 


•Sldmissions  and  Confessions, 

In  what  Cases."] — Admissions  and  confessions  are  of  four  kinds  :-— 

1.  Where  the  defendant  in  open  court  confesses  that  he  is  guilty  of  the 
offence  of  which  he  is  charged  in  the  indictment. 

2.  Where  the  defendant,  upon  an  indictnaent  for  a  misdemeanor,  yields 
himself  to  the  Queen's  mercy,  and  desires  to  submit  to  a  small  fine; 
which  submission  the  court  may  accept,  if  they  think  fit,  without  putting 
the  defendant  to  a  direct  confession.     2  Hawk.  c.  31 ,  s.  3. 

3.  Where  the  defendant,  upon  his  examination  before  justices  of  the 
peace,  on  a  charge  of  felony  or  misdemeanor,  under  stat.  7  G.  4,  c.  64, 
ss.  2,  3,  admits  either  bis  guilt  or  any  fact  which  may  tend  to  prove  it  at 
the  trial. 

4.  Where  the  defendant  makes  an  admission  or  confession  of  his  guilt, 
or  of  any  fact  which  may  tend  to  the  proof  of  it,  to  any  other  person;  or 
assents  to  what  is  said  in  his  presence  and  hearing,  relative  to  a  fact  with- 
in his  knowledge. 

All  these  several  species  of  confession,  in  order  to  be  admissible,  must 
be  free  and  voluntary.  And  in  the  case  of  a  confession  before  a  magis- 
trate or  other  person,  if  it  appear  that  the  defendant  was  induced  to  make 
it  by  any  promise  of  favour,  or  by  menaces,  or  undue  terror,  it  shall  not 
be  received  in  evidence  against  him.  2  Hale,  285.  Thus,  if  it  be  said  to 
the  defendant  that  it  will  be  better  or  worse  for  him  if  he  do  or  do  not  con- 
fess^ 2  East,  P.  C.  659;  or  that  what  he  says  will  be  taken  down,  and 
used /or  him  or  against  him.  on  bis  trial;  Reg.  v.  Drew,  8  C.  &  P.  140; 
or  even  if  a  confession  be  procured  by  a  threat  to  take  the  defendant  be- 
fore a  magistrate,  if  he  do  not  give  a  more  satisfactory  account;  R.  v. 
Thompson,  1  Leach,  291;  or  to  send  for  a  constable;  R.  o.  Richards,  5 
C.  &  P.  518:  Reg.  v.  Hearn,  C.  &  Mar.  109;  or  by  saying,  ''tell  roe 
where  the  things  are,  and  I  will  be  favourable  to  you;''  R.  v.  Cass.  Id. 
190,  n.:  or,  ^'you  had  better  tell  all  you  know;"  R.  v.  Kingston,  4  C. 
ti  P.  387;  or,  "you  had  better  tell  where  you  got  the  property;"  R.  «. 
Duon,  4  C.  &  P.  543;  or,  you  bad  better  split,  and  not  suffer  for  all  of 
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them;"  R.  v.  Thomas,  6  C.  &  P.  353;  or,  "  it  would  have  been  better 
if  you  had  told  at  first;"  R.v.  Walkeley,  6C.  &  P.  175;  or, 
[  *116  ]  "  I  should   be  obliged  to  you  if  you  ♦would  tell  us  what  you 
know  about  it;    if  you   will  not,  of  course  we  can  do  no- 
thing;" R.  V.  Partridge,  7  C.  &  P.   551;  or,  "  anything  you  can  say  in 
your  defence  we  shall  be  ready  to  hear;  Reg.  r.  Morton,  2  M.  &  Rob. 
514; — the  confession  will  not  be  admissible.     Where  the  prosecutor  ask- 
ed the  defendant  for  the  money  which   he  had    taken,  and,  before  it  was 
produced,  said,  ''I  only  want  my  money,  and  if  you  give   me  that,  you 
may  go  to  the  devil  if  you  please,"  upon   which  the  defendant  look  part 
of  the  money  from  his  pocket,  and  said  that  was  all  he  had  left,  a  major- 
ity of  the  judges  held  that  the   evidence  was  inadmissible.  R.  v.  Jones, 
R.  &  R.  152:  R.  v.  Barrett,  4  C.  &  P.  670.     And  a  confession,   with 
a  view,  and  under  a  hope,  of  being  thereby  permitted  to  turn  Queen's 
evidence,  or  of  obtaining  a  pardon    or  reward,  has  been  holden  inadmis- 
sible.    R.  V.  Hall.  2  Leach,  559.     See  R.  ©.'Bailey,  2  Stark.  Er.  23: 
Reg.  V.  Boswell,  C.  &  Mar.  584.     To  exclude  a  confession  made  under 
the  influence  of  a  promise  or  threat,  the  promise  and  threat  must  be  of  a 
description  which  may  be  presumed  to  have  such  an  eifect  on  the  mind  of 
the  defendant  as  to  induce  him  to   confess:  and  therefore  an  exhortation, 
admonition,  promise,  or  threat,  proceeding  at  a  prior  time  from  some  one 
who  has  no  concern  in  the  apprehension,   prosecution,  or  examination  of 
the  prisoner,  but  interferes  without  any  authority,  will  not  be  sufficient  to 
render  a  confession  inadmissible.     R.  v.    Rowe,  R.   &  R.   153:  R.  o. 
Hardwick,  IPhil.  Ev.  105:  R.  i;.  Gibbons,  1  C.  &  P.  97:  R.  ».  Tyler, 
Id.  129:  R.  V.  Clewes,  4  C.  &  P.  221.     It  seems  that  there  has  been  a 
difference  of  opinion  among  the  judges  on  this  point, — whether  a  confession 
made  to  a  person  who  has  no  authority,  after  an   inducement  held  out  by 
that    person,  is  receivable  or  not.     In  a  recent  case,  however,  it  was 
stated  that  it  is  the  opinion  of  the  judges  that  evidence  of  any  confession 
is  receivable,  unless  there  has  been  some  inducement  held  out  by  some 
person  in  authority,  and  that  if  a  person  not  in  any  office  or  authority  boM 
out  to  the  accused  party  an  inducement  to  confess  this  will  not  exclude  a 
confession  made  to  that  party.     Reg.  v.  Sarah  Taylor,  8  C.  &  P.  733. 
But  where  such  a  person  held  out  an  inducement  in  the  presence  of  the 
prosecutor^s  wife,  who  expressed  no  dissent,-  the  confession  wits  held  not 
to  be  receivable.     Id.;  R.  i;.   Spencer,   7  C.  &   P.  776:  see  Reg.  tr. 
Hewett,  C.   &  Mar.  534.     Where  the  prisoner  was  taken  by  the  con* 
stable  to  an  inn,  and  the  innkeeper,  in  the  constable's  hearing,  held  out  an 
inducement  to  him  to  confess,  and  the  prisoner,  in  the  constable's  hearing, 
made  a  confession  to  the  innkeeper,  which  the  constable  was  called  to 
prove,  Alderson,  B.,  thonght  the  evidence  inadmissible.     R.  v.  Pountney, 
7  C.  &  P.  302.     And  see  R.  v.   Dunn,  4  C.  &  P.  543:  R.  v.  Slai^ 
ter.  Id.  554,  n.     Where  a  giri,  being  apprehended  for  the  murder  ai  her 
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ebild,  was  left  by  the  constable  in  custody  of  a  woman,  wlio  told  her  she 
bad  better  tell  the  truth,  otherwise  it  would  lie  upon  her   and   the   man 
would  go  free,  upon  which  she  made  a  confession,  Parke,  J.^  and  Taun- 
ton, J.,  held  this  confession  not  receivable,  as  it  was  made  in  consequence 
of  an  inducement  held  out   to  the  prisoner  by  a  person  who  had  her  in 
CQstody.     R.   V.  Enoch)  5   C.  &  P.    535.     And  confessions   obtained 
from   a  serrant  through  hopes  and   threats  held  out  by  the  wife,  or  by 
the  relatbns   and  neighbours,  of  her  master  and  prosecutor,  have  been 
beid  inadmissible  by  all  the  judges:    R.  v.  Simpson,    1  Mood.  C.  C. 
410:   R.   V.    Upchurch,    Id.   465.     The  inducement  must   refer   to  a 
temporal  benefit;  for  hopes  which   are  referrible  to  a  future  state  merely, 
are  not  within  the  principle  which  excludes  confessions  obtained 
by  improper  in6ueoce.     R.  v,  Gilham,  R.  &  M.  6^.     *So,  [  *117  ] 
where  a   prisoner  under  fourteen  years  of  age,  charged  with 
murder,   was  told  by  a  man  who  was  present  when  he  was  apprehended, 
^*  Now  kneel  down,  I  am  going  to  ask  you  a  very  serious  question,  and  I 
bopeyou  will  tell  me  the  truth,  in  the  presence  of  the  Almighty,"  and  the 
prisoner,  in  consequence,  made  a   statement,  this   was   held  strictly  ad- 
missible.     R.  v.    Wild,    1    Mood.  C.  C.  452.     But  where  a  constable, 
after  having  asked  the  prisoner  what  he  had  done  with  the  stolen  property, 
said,  ^^  you  had  better  not  add  a  lie  to  the  crime  of  theft j"   Gastlte^  J., 
refused  to  receive  a  statement  thereupon  made  by  the  prisoner  in  evidence 
R.  ©.  Shepherd,  7  C.  4  P.  579.     The  only  proper  questit>n  is,  whether 
t  be  inducement  held  out  to  the   prisoner  was  calculated  to  make  his  con- 
Cession  an  untrue  one;  if  not,  it  will  be  admissible.    Thus,  where  a  prison- 
esr  asked  of  a  witness  with  whom  he  was  in  conversation,  whether  he  had 
better  confess,  and  tbe  witness  replied  that  be  had  better  not  confess,  but 
be  might  say  what  he  had  to  say  to  biro,  for  it  should  go  no  further,   a 
statement  thereupon  made  by  tbe  prisoner  was  held  admissible.     R.  v. 
Thomas,  7  C.  &P.  345.     So,  where,  a  prisoner  being  taken  before  a 
magistrate  on  a  charge  of  foi^ery,  the  prosecutor  said,  in  the  hearing  of 
tbe  prisoner,  that  be  considered  him  the  tool   of  G.,  and    the  magistrate 
tbeo  told  tbe  prisoner  to  be  sure  to  tell  the  truth,  and  upon  this  the  pris- 
oner made  a  statement,  this  was  held  jeceivable.      R.  r.  Court,  7  0.  & 
P.  496.     So,  also,  where  the  magistrate,  after   the  examination  of  the 
witnesses,  said  to  the  prisoner,    ^'  Be  sure  you  say  nothing  but  the   truth, 
or  it  will  be  taken  against  you,  and  may  be  given  in  evidence   against  you 
at  your  trial.'*  Reg.  ©.  Holmes,  1  C.  &  K.  248.  Where  a  prisoner  is  wil- 
ling to  make  a  statement,  it  is  the  magistrate's  duty  to  receive  it,  but  he 
ought,  before  doing  so,  entirely  to  get  rid  of  any  impression  that  may  have 
been  on  the  prisoner's  mind,  that  the  statement  may  be  used  for  his  own 
benefit;  and  he  ought  also  to  be  told,  that  what  he  thinks  fit  to  say  will  be 
taken  down,  and   may  be  used   against   him  on  bis  trial.      See  Reg.  v. 
ArooM,  8  C.  &  P.  621.     A  statement  made  by  a  prisoner  when   he  is 
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drunk  is  admissible,  even  thongb,  as  it  seems,  the  liquor  was  given  to  bim 
in  tbe  hope  ibat  it  would  make  some  admissions.  R.  r.  Spilsbury,  7  C. 
&P.   187. 

It  is  no  objection  to  the  admissibility  of  a  confession,  that  it  was  made 
under  a  mistaken  supposition   that  some  of  the  defendant's  accomplices 
were  in  custody,  even  though  it  were  created  by  arti6ce,  with  a  view  to 
obtain  the  confession.     R.  v.   Bailey,  1   Phil.  £v.   104.     And  a  letter 
given  by  the  defendant  to  the  gaoler  to  put  into  the  post  is  evidence 
against  him.     R.  v.   Derrington,  2  C.   &  P.  418.     If  the  promise  or 
menace,  &c.  take  place  previously  to  the  prisoner's  being  brought  before 
the  magistrate,  the  court  will,  in  general,  refuse  to  admit  tbe  confession  to 
be  given  in  evidence,  unless  it  appear  that  the  prisoner  was  undeceived  by 
the  magistrate,  and  cautioned  by  him  not  to  expect  the  favour,  or  not  to 
regard  the  menaces  held  out  to  him.     2  East,  P.  C.  658;  and  see  R.  e* 
Lingate,  1  Phil.  £v.  165:  Reg.  v.  Arnold,  ttt/ira.     But  where  a  defend- 
ant,  having  been  told  by  a  constable  that  he  might  do  himself  some  good 
by  confessing,  afterwards  asked  the  magistrate  if  it  would  bene&t  him  to 
confess,  and  the  magistrate  saying  he  could  not  say  it  would,  the  defend- 
ant then  declined  to  confess,  but  afterwards,  when  going  to  prison  made  a 
confession  to  the  constable,  the  judges  held  the  confession  to  be  admissi- 
ble, because  the  answer  of  the  magistrate  was  sufficient  to  remove  any 
expectation  which  the  constable  might  have  caused.     R.  «.  Rosier,  1 
Phil.  Ev.   105.     See  R,  v.   Green,  5  C.   &  P.   312:  R.  v. 
[  *118  ]    Clewes,  M  C.   &  P.  221:  R  v,  Richards,  5  C  &  P.  318: 
R.  V.  Howes,  6  C.  &  P.  404:  Reg.   v.  Dingley,  1  C  &  K. 
637.     If  a  confession  be  obtained  by  undue  means,  any  statement  made 
under  tbe  influence  of  that   impression  cannot  be  received.     2  East,  P 
C.  658;  II.  V.  White,  1  Phil.   Ev.  104:  R.  v.  Nute,  MS.  Burn's  Just., 
Confession.     The   only   questions   in   these    cases   really  are:  was  aoy 
promise  of  favour,  or  any  menace  or  undue  terror  made  use  of  to  induce 
the  prisoner  to  confess?  and  if  so,  was  the  prisoner  induced  by  such 
promise  or  menace,  &c.,  to  make  the  confession  attempted  to  be  given  io 
evidence?     If  the  judge  be  of  opinion  in  the  affirmative  upon  both  these 
questions,  he  will  reject  the  evidence.     If,  on  the  contrary,  it  appear  to 
him,  from  the  circumstances,  that,  although  such  promises   or  menaces 
were  held  out,  they  did  not  operate  upon  the  mind  of  the  prisoner,  but 
that  his  confession  was  voluntary  notwithstanding,  and  he  was  not  biassed 
by  such  impression  ir>  making  it,  the  judge  will  admit  the  evidence. 

Examinations  upon  oath  are  not  admissible;  1  Hale,  585;  and  where 
an  examination  in  writing  purported  to  have  been  taken  upon  oath,  Le 
Blanc^  J. ,  refused  to  admit  parol  evidence  to  shew  that,  at  tbe  time  of 
his  examination,  the  defendant  w^s  not  sworn.  R.  v.  Smith,  1  Stark* 
242:  see  also  R.  v.  Rivers,  7  C.  &  P.  177:  Reg.  v.  Pikesly,  9  C.  & 
P.  124.     In  a  recent  case,  where  the   prisoner  was  sworn  by   mistake, 
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but,  as  soon  as  tbe  mistake  was  discovered,  the  deposition  was  destroyed, 
bis  subsequent  statement  Was  received  in  evidence.  R.  v.  Webb,  4  C.  & 
P.  564.  And  where  a  statement  made  by  tbe  prisoner  upon  oath,  at  a 
time  when  be  was  not  under  suspicion,  was  tendered  in  evidence, 
Vaughan^  B.,  received  it.  R.  r.  Tubby,  5  C.  &  P.  530.  In  a  more 
recent  case,  however,  where  the  prisoner  and  others  were  examined  upon 
oath,  no  speci6c  charge  being  at  the  time  made  against  any  person;  but, 
in  tbe  result,  the  prisoner  was  committed  for  the  ofTence,  6t<rney,  B., 
refused  to  receive  in  evidence  uhat  the  prisoner  had  stated  upon  that  oc- 
casion. R.  r.  Lewis,  6  C.  &  P.  161.  How  far  statements  made  by  a 
prisoner  upon  oath,  on  a  coroner's  inquest  relating  to  the  same  transac- 
tion, pre  admissible,  appears  to  be  involved  in  some  doubt.  In  one  case, 
MdtTson^  B.,  refused  to  receive,  in  evidence  on  an  indictment  for  murder, 
a  statement  made  by  the  prisoner  before  the  coroner,  which  was  taken  down 
in  writing;  and  purported  to  be  taken  on  oath,  and  would  not  allow  evidence 
to  be  given  to  shew  that  in  fact  it  was  not  taken  on  oath.  Reg.  v, 
Wheeley,  8  C.  &  P.  251.  In  a  subsequent  case,  on  an  indictment  for 
rape,  statements  voluntarily  made  upon  oath,  at  tbe  inquest  held  on  the 
party  alleged  to  have  been  ravished,  were  received  in  evidence;  Reg.  v. 
Owen,  9  C.  &  P.  S3;  but  afterwards,  on  the  trial  of  the  same  prisoners 
for  tbe  murder  of  the  same  -{person,  the  same  depositions  were  rejected. 
Heg.  V.  Owen,  9  C.  &  P.  238.  On  the  other  hand,  in  R.  v.  Howarth, 
Greenw.  Coll.  Stat.  137,  Parke^  B.,  received  in  evidence,  on  an  indict- 
ment for  murder,  a  deposition  made  by  the  prisoner  on  oath  as  a  witness 
before  the  coroner;  and  in  Reg.  it.  Sandys,  C.  Mar.  347,  Erskij^e,  J., 
received  similar  evidence,  and  reserved  the  point,  but  the  prisoner  was  ac- 
quitted: and  this  would  seem  to  be  the  better  opinion.  It  is  no  objection 
to  tbe  admissibility  of  a  confession  that  it  was  elicited  by  questions,  if  no 
undue  influence  be  used;  R.  v.  Ellis,  Ry.  &  M.  N.  P.  432:  R.  v. 
Thornton,  1  Mood.  C  C.  27;  and  declarations  of  a  defendant,  though 
made  as  a  witness  before  a  committee  of  the  House  of  Com- 
mons, and  under  *compulsory  process,  were  holden  by  Jib-  [  *119  ] 
boiij  C.  J.,  in  R.  v.  Marceron,  2  Stark.  366,  to  be  admissi- 
ble against  tbe  defendant  upon  an  indictment  for  corruptly  granting  licen- 
ses to  public-houses.  See  R.  v.  Gilbam,  1  Mood.  C.  C  203.  So,  the 
examination  of  a  person  taken  on  oath  before  commissioners  of  bank- 
ruptcy, behaving  been  cautioned,  and  allowed  to  elect  what  qtiestions  he 
would  ai>6wer,  was  held  admissible  against  him  on  a  charge  of  forgery. 
Reg.  r.  Wheater,  2  Mood.  C.  C.  45.  So,  the  answer  of  the  defendant 
tn  a  suit  in  equity,  instituted  against  him  by  the  prosecutor,  is  admissible 
on  an  indictment  against  him.  Reg.  v.  Goldsbede,  1  C  &  K  657.  But 
on  an  indictment  against  a  bankrupt  for  concealing  his  effects,  where  it 
was  proposed  to  prove  the  petitioning  creditor's  debt  by  putting  in  tbe 
bankrupt's  balance  sheet,  delivered  upon  oath,  .AMer^on,  B.,   and   Pat* 
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teson^  J.,  held  it  was  not  receivable  for  that    purpose.     Reg.  «   BriUon, 

1  M.  &  Rob.  297. 
Although  a  confession,  for  the  above  or  any  otbec  reasons,  may  not  be 

receivable  in  evidence,  yet  any  discovery  that  takes  place  in  consequence 

of  such   coufes.sion,  or  any  act  done  by  the  defendant,  if  it  be  confirmed 

by  the  finding  of  the  property,  R.  t^.  Jenkins,  R.  &  R.  41>3,  will  be  ad« 

mitted  ;  as,  for  instance,  if  a  man,    by  promise  of  fftVour,  be  induced  to 

confess  that  he  knowingly  received  certain  stolen  goods,  and  that  they  are 

in  such  a  room  in   his  house,  and  tha  goods  be  fo,und  there  accordinglyi 

although  the  confession  itself  cannot  in  that  case  be  given  in  evidence,  yet 

it  may  be  proved,  that  in  consequence  of  something  the  witness   beard 

from   the  defendant,  he  found  the  goods  in  question  iii  the   defendant's 

house.      R.  V.  Lockhart,  2  East,  P.  C.  658  ;    I  Leacb,  386  :   and  see 

R.  v.  Warwickshall,    1  Leach,  263  :  R.  v.  Mosey,  Id.  265,  n.:  R.  v. 

Butcher,  lb.:    Reg.  v.  Gould,  9  C.  &  P.   364.      And  it  would  seem, 

from  a  late  decision,  that  declarations  of  the  defendant  accompanying  such 

acts,  may  be  received  in  evidence,  even  though  the  confession  itself  may 

be  admissible.     R.  v.  Grifiin,  R.  &  R.  J  51. 

How  proved] — When  a  defendant  pleads  guilty,  if  be  persist  in  his 
plea,  it  is  immediately  recorded  by  the  proper  officer ;  and  the  same, 
where  a  defendant  yields  himself  to  the  Queen's  mercy,  and  desires  to 
submit  to  a  small  fine.  In  other  cases  the  admission  or  confession  must 
be  proved  at  the  trial.  And  in  a  criminal  case,  the  judge  will  not  allow 
the  case  to  be  tried  upon  admissions  made  by  the  attornies  on  both  sides 
nor  unless  they  be  made  at  the  trial  by  the  defendant  or  his  counsel.  Reg 
V.  Thornhill,  8  C.  &  P.  575. 

A  confession  before  a  magistrate,  if  taken  down  in  writing  at  tbe  time, 
should  be  produced,  and  proved  lo  have  been  duly  taken.  And  it  was 
formerly  supposed  that  it  must  be  proved  by  the  magistrate  who  took  and 
signed  it,  or  by  his  clerk  who  wrote  it ;  see  1  Hale,  585  ;  2  Hawk,  c 
46,  s.  43  ;  )  Leach,  240.  348  :  R.  v.  Bell,  5  C.  &  P.  162  ;  but  it  is 
now  clearly  settled,  that  it  may  be  given  in  evidence  on  the  prisoner's 
band -writing  being  proved  by  any  person  who  was  present  at  his  exaoii* 
nation  ;  R.  v.  Chappei,  1  M.  &  Rob.  395  :  R.  t;.  Hopes,  Id.  396,  ft.; 
7  C.  &  P.  136  :  R.  ».  Foster,  7  C.  &  P.  148  :  R.  v.  Rees,  Id.  568  : 
R.  V.  Reading,  Id.  619;  although  it  is  very  desirable  that,  in  serious 
cases,  it  should  be  proved  by  the  magistrate  or  his  clerk,.^  if  possi- 
ble. Reg.  V.  Pikesley,  9  C.  &  P.  124.  If  it  be  clearly  shewn  that 
the  examination  of  the  defendant  was  not  reduced  to  writing,  or,  perhaps, 
if  the  writing  be  lost  or  destroyed,  then  parol  evidence  of  it  may  be  ad* 
mitted.  R.  v.  Fearshire,  1  Leacb,  202.  See  R.  e.  Lamb, 2 
[  *120  ]  Leech,  582.  Until  the  contrary  *be  shewn,  it  shall  be  in* 
tended  that  the  magistrate  did  his  duty,  and  took  down  tbe  ex- 
amination of  tbe  defendant  in  writing.     R.  v,  Jacob,  1  Leacb,  309.     Add 
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where  the  magistrate  returned  with  the  depositions  that  the  prisoner  saidi 
*'  I  decline  to  say  anything,"  paiT)!  evidence  of  a  confession  alleged  to 
have  been  made  by  the  .prisoner  in  the  presence  of  the  magistrate,  and 
while  under  examination,  was  rejected*  R.  v.  Walter,  7  C.  &  P.  267. 
But,  ftpon  clear  and  satisfactory  evidence,  it  will  be  competent  to  prove 
something  said  by  the  defendant,  beyond  what  is  taken  down  by  a  magis- 
trate.  Rowland  r.  AsAby,  Ry.  Sl  M.  N.  P.  231  :  R  v.  Harris,  1  Mood. 
C.  C.  338  :  Reg.  v.  Wilkinson,  8  C  A  P.  662.  So,  if  the  examina* 
tion  taken  in  writing  be  inadmissible  by  reason  of  irregularity,  parol  evi* 
dence  of  what  he  said  at  the  time  of  the  examination  may  be  received.-— 
per  Tindaly  C.  J.,  in  R.  v.  Reed,  M.  &  Moo.  403.  Where  the  magis- 
trate's clerk,  in  taking  down  the  statement  of  several  prisoners  charged 
with  the  same  offence,  had  left  a  blank  where  either  of  the  prisoners  had 
mentioned  the  name  of  another  of  them,  the  judge  would  not  allow  those 
blanks  to  be  supplied  by  parol  evidence.  Reg.  v.  Morse,  8  C.  &  P. 
605.  By  Stat.  7  G-  4,  c.  64,  ss.  2,  3,  the  magistrate  is  expressly  di- 
rected to  subscribe  the  examination,  which,  although  usual,  was  not  befcve 
requisite.  The  signature  of  the  defendant  is  not,  however,  required,  and 
i  8  only  for  precaution  and  facility  of  proof.  When  the  prisoner  affixes  his 
mark  only,  it  must  be  proved  that  the  examination  ^  was  correclly  read 
over  to  him.  R.  o.  Chappel,  I  M.  &  Rob.  395.  Where  the  examina- 
tion Was  taken  in  writing,  but  the  prisoner  refused  to  sign  it,  without  say- 
ing whether  it  was  correct  or  not,  Mr.  Baron  Wood  refused  to  admit  it  in 
evidence.  R.  v.  Telicote,  2  Stark.  483.  But  in  Lamb's  case,  2  Leach, 
582,  where  it  appeared  that  the  written  examination,  at  the  time  it  was 
taken,  was  read  over  to  the  prisoner,  and  that  he  admitted  it  to  be  true, 
but  refused  to  sign  it,  the  judges  held  that  it  was  admissible  in  evidence, 
in  the  same  manner  as  if  he  had  signed  it ;  that  a  prisoner's  confession,  if 
not  reduced  to  writing,  may  be  given  in  evidence  against  him,  and  a  for* 
Hori^  if  in  writing,  although  not  signed  by  him  ;  for  its  being  reduced  to 
writing  renders  it  less  doubtful,  and  entitles  it  to  greater  credit.  See  also 
R.  V.  Thomas,  2  Leach,  637.  So,  if  the  prisoner  admit,  when  examin- 
ed before  the  magistrate,  that  the  deposition  of  a  witness  examined  against 
him  is  true,  that  deposition  may  be  read  at  the  trial  as  part  of  the  prison- 
er's statement,  although  the  witness  himself  have  been  examined  at  the 
trial.  R.  V.  John,  7  C.  &  P.  324.  But  the  statement  of  one  of  several 
prisoners,  brought  before  a  magistrate  for  the  same  offence,  cannot  be 
read  in  evidence  against  the  others  ;  because  they  are  only  called  upon  to 
answer  the  depositions  of  the  witnesses,  taken  on  oath,  not  the  statements 
of  their  fellow-prisoners.  Reg.  v.  Swinnerton,  C.  &  Mar.  593.  Where 
the  defendant  was  examined  before  the  Lords  of  the  Council,  and  a  wit- 
ness took  notes  of  his  examination,  which  was  not  signed  by  or  read  over 
to  the  defendant,  it  was  holden,  that  the  witness  might  refresh  his  memory 

from  the  notes,  but  that  the  minutes  were  not  admissible  as  a  judicial  ex- 
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amiDaiion.      R.  v.  Layer,  16  St.  Tr.  215.      The  effect  of  the  statute, 
so  far  as  regards  the  evidence  of  a  confession,  seems  to  be,  that  a  writleD 
examination,  taken  as  the  statute  directs,  is  evidence  ptr  w,  and  the  only 
admissible  evidence  of  the  defendant's  having  made  a  declaration  of  the 
things  therein  contained  ;  whereas,  at  common  law,  (unless  the  defendant 
signed  the  paper,  or,  on  its   being  read,   allowed   it  to   be 
[  *12l  ]  *true),  the  confession  must  have  been  proved  by  some  person 
who  heard  it,  and  the  writing  could  only  have  been  made  use 
of  by  the  person  who  wrote  it,  for  the  purpose  of  refreshing  his  memory. 
See  2  Russ.  650.      It  may  be  observed  that,  if  the  examination  of  the 
prisoner  be  not  put  in  evidence  in  the  first  instance,  it  cannot  be  afterwards 
read  as  evidence  in  reply,  to  contradict  a  defence  set  up  at  the  trial  which 
is  inconsistent  with  it.     R.  v.  Powell,  C.  &  Mar.  500. 

Admissions   or  confessions  to  other  persons  than  magistrates,    if  in 
writing,  are  proved  as  any  other  written  instilment;  if  by  parol,  they  are 
proved  by  parol  evidence  of  some  person  who  heard  them.     What  the 
prisoner  has  been  overheard  to  say  to  another,  or  to  himself,  is  equally 
admissible;  though  it  is  a  species  of  evidence  to  be  acted  on  with  much 
caution,  as  bemg  liable  to  be  unintentionally  misrepresented  by  the  wit- 
ness.    See  R.  v.  Simons,  6  C.  &  P.  540.     In  all  cases  of  high  treason, 
a  confession  in  open  court  precludes  the  necessity  of  proving  the  treason 
by  witnesses.  7  &  6  W.  3,  c.  3,  s.  2;  1   Ed.   6,  c.    12,  s.   22;  5  &  6 
Ed.  6,  c.   11,  s.   12;  Fost.  241.     So  also,  the  confession  of  an  overt 
act  upon  an  examination   before   a  magistrate  or  other  person   having 
authority  for  that  purpose,  if  proved  at  the  trial  by  two  witnesses,  is  suffi- 
cient to  convict  the  defendant;  R.  v.  Francia,  1  East,  P.  C.    133,  n.; 
Fost.  243;  but  evidence  of  a  confession  .to  a  person  not  having  such 
authority,  although  proved  by  two  or  more  witnesses,  can  only  be  receiv- 
ed in  corroboration  of  the  other  evidence  in  the  dase;  and  the  treason 
must  still  be  proved  by  two  witnesses,  notwithstanding.  R.  tr.  Willis,  8 
St.  Tr.  250,  255;  and  see  Fost.  243.     This,  however,  must  be  con- 
sidered as  having. reference  only  to  confessions  given  in  evidence  as  proof 
of  the  offence  charged  in  the  indictment;  but  a  confession  before  a  magis- 
trate or  other  person  may  be  given  in  evidence  to  prove  a  collateral  fact, 
as,  for  instance,  that  the  defendant   is  a   natural-born  subject.     R.  o. 
Vaughan,  5  St.  Tr.   25;  R.  v.   Smith,  Fo§t.  242,  or  the  like,  ancji   may 
be  proved  by  one  witness,  as  in  ordinary  cases. 

Effect  of.'] — When  the  defendant  in  open  court,  confesses  that  he  is 
guihy  of  the  offence  with  which  he  is  charged  in  the  indictment,  a  trial  is 
unnecessary,  and  the  court  may  immediately  proceed  to  award  judgment. 
The  courts,  however,  are  usually  very  backward  in  receiving  and  record- 
ing such  a  confession,  and  will  generally  advise  the  defendant  to  retract  it, 
and  plead  to  the  indictment.  2  Hale,  225.     So,  in  misdemeanors,  if  the 
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court  receive  the  submission  of  the  defendant,  without  putting  him  to  a 
direct  confession,  the  fine  may  be  fmposed  without  further  proceeding,  2 
Hawk.  c.  31,  s.  2.  A  free  and  voluntary  confession  of  guilt  made  by  a 
defendant,  whether  under  examination  before  magistrates  or  otherwise,  if 
duly  made  and  satisfactorily  proved,  is  sufficient  at  once  to  warrant  a  con- 
viction, without  any  corroborative  evidence  aliunde.  R.  v.  White,  R.  & 
R.  508:  R.  v.  Tippell,  Id.  509:  R.  v.  Eldridge,  Id.  440:  R.t^.  Faulk- 
ner, Id.  481:  R.  V.  Stone,  Dy.  204:  R.  v.  Francis,  6  St.  Tr.  58:  R. 
V*  Lambe,  2  Leach,  554:  R.  v.  Wheelings,  1  Leach,  311,  n.  But 
this  must  be  understood  of  a  direct  and  positive  confession;  for  admis- 
sions by  implication  are  not  entitled  lo  the  same  weight. 

In  all  cases,  the  whole  of  the  confession  should  be  given  in  evidence; 
for  it  is  a  general  rule,  that  the  whole  of  the  account  which  a  party  gives 
of  a  transaction  must  be  taken  together;  -and  his  admission  of  a  fact 
disadvantageous  to  himself  shall  not  be  received,  without  receiv- 
ing at  the  same  time  his  contemporaneous  assertion  of  a  ^fact  [  *122  ] 
favourable  to   him,   not   merely  as  evidence   that   he    made 
such    assertion,   but    admissible    evidence    of   the  matter  thus   alleged 
by   him   in   his   discharge.  4    Taunt.   245:  and   see  the   Queen^s  case, 
2  B.  &  B.  294.     It  has  been  said,  that  If  there  be  no  other  evidence  in 
the  case,  or  none  which  is  incompatible  with  the  confession,  it  must  be 
taken  as  true;  R.  v.  Jones,  2  C  &  P.  620;  but  the  better  opinion  seems 
t(»  be  that,  as  in  the  case  of  all  other  evidence,  the  whole  should  be  left. 
to  the  jury,  to  say  whether  the  facts  asserted  by  the  prisoner  in  his  favour 
be  true.     Smith  v.  Blandy,  Ry.  &  M.  N.   P.  258:  R.  v.  Higgins,  3  C. 
&  P.  603;  R.  r.  Clewes,  4  C.  &  P.  221. 

It  is  also  necessary  to  observe,  that  a  man's  confession  is  only  evi- 
dence against  himself,  and  not  against  his  accomplices;  1  Hale,  585;  2 
Hawk.  c.  46,  s.  3:  R.  v.  Tong,  Kel.  17,  18:  R.  v.  Boroski,  3  St.  Tr. 
47^  although  he  charge  his  accomplice  in  his  hearing,  and  the  accom- 
plice do  not  deny  it.     R.  v.  Appleby,  3  Stark.  33.     So,  the  confession 
of  a  principal  is  not  evidence  against  an  accessary  to  prove  the  guilt  of 
the  principal,  which  must  be  proved  aliunde,  R.  v.  Turner,  1  Mood.  C. 
C.  347.    In  Tinkler's  case,  however,  the  dying  declarations  of  an  accom- 
plice were  holden  by  the  judges  to  be  good  evidence  against  the  principal; 
and  the  majority  of  the  judges  were  of  opinion  that  this  evidence  would  of 
itself  be  sufficient  to  convict,  although   the  testimony  of  the  accomplice, 
if  living,  would  not,  unless  corroborated  by  other  evidence.     1  East,  P. 
C.  354.     (See  ante,   p.   114).     Also,  in  cases  of  conspiracy,  and  of 
high  treason   in   compassing  the   Queen's   death,    &c.,   any   thing  said 
or  written  by  one  of  the  accomplices,  not  as  a  confession    simply,  but 
for  the  purpose  of  furthering  the  common  design,  is  admissible  evidence 
against  the  others.     R.  v.  Watson,  2  Stark.  140,  141 :  and  see  ante,  p. 
109,  and  Harrison's  Dig.  tit.  Confession. 
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It  may  bere  be  observed,  that  it  has  been  laid  dowa  that  co«/i«twwu 
ought  not  to  be  opened  by  the  prosecuting  counsel,  in  stating  the  case; 
but  that  oiher  declarations  of  or  conversations  with  the  prisoner, 
which  are  inlended  to  be  given  in  evidence,  ought  to  be  opened,  in  order 
to  give  the  prisoner  the  benefit  of  any  discrepancy  between  the  opening 
and  the  evidence.  R.  v.  Orrell,  1  M.  &  Rob.  467:  R.  v.  Davis,  7  G. 
&  P.  786:  R.  t^.  Kartell,  Id.  793.  * 


Sect.  2. 

PrtaumpAona. 

Presumptive,  or  (as  it  is  usually  termed)  circumstantial  evidence, 
is  receivable  in  criminal  as  well  as  in  civil  cases:  and  indeed  the  neces- 
sity of  admitting  such  evidence  is  more  obvious  in  the  former  than  in  the 
latter;  for,  in  criminal  cases,  the  possibility  of  proving  the  matter  charg- 
ed in  the  pleading  by  direct  and  positive  testimony  is  much  more  rare 
than  in  civil  cases, 

A  presumption  is,  where  some  facts  being  proved,  another  follows  as 
a  natural  or  very  probable  conclusion  from  them,  so  as  readily  to  gain 
assent  from  the  mere  probability  of  its  having  occurred,  without  further 
proof.  The  fact  thus  assented  to  is  said  to  be  presumed,  that  is, 
taken  for  granted  until  the  contrary  be  proved  by  the  opposite  party; 
9tabilur  prcBSumptioni  donee  probetur  in  contrarium,  Co.  Lit.  273. 
And  it  is  adopted  the  more  readily,  in  proportion  to  the 
[  *123  ]  *difficulty  of  proving  the  fact  by  possitive  evidence,  and  to 
the  obvious  facility  of  disproving  it  or  of  proving  facts  incon- 
sistent with  it,  if  it  really  never  occurred. 

These  presumptions  are  of  three  kinds:  violent  presumptions,   where 
the  facts  and  circumstances  proved  necessarily  attend  the  fact  presumed; 
Gilb.  Ev.  157;  probable  presumptions,  where  the  facts  and  circumstan- 
ces proved  usiuilly  attend  the  fact  presumed;  3  Bl.  Com.  372;  and  lighi 
or  rash  presumptions,   which,  however,  have  no  weight  or  validity  at  all. 
lb.;   Gilb.   £v.   157;  Co.  Lit.  6.  6.     If,   upon  an  indictment^  for  mur- 
der, it  were  proved  that  the  deceased  was  murdered  in  a  house,  and  that 
the  defendant  was  immediately  afterwards  seen  running  out  of  it  with  a 
bloody  sword  in  his  hand;,  these  facts  raise  a  violent  presumption  that  the 
defendant  was  the  murderer;  for  the  blood,  the  weapon,  and  the  bastj 
flight,  are  all  circumstances  necessarily  attending  the  fact  presumed,  nanoe- 
]y,  the  murder.  Co.  Lit.  6,  6.;  Staundf.  179  a;  Gilb.  Ev.  157.     So  up- 
on  an  indictment  for  stealing  in  a  dwelling-house,  if  the  defendant  were  ap- 
prehended a   few  yards  from  the  outer  doori  with  the  stolen  goods  m 
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bis  possession,  it  would  be  a  violent  presutnpiioa  of  his  having  stolen  them; 
but  if  ibey  were  found  in  bis  lodgings  sonoe  tinrte  after  the  larceny,  and  he 
refused  to  account  for  bis  possession  of  them,  this,  together  with  proof  that 
they  were  actually  stolen,  would  amount,  not  to  a  violent,  but  to  a  probable 
presumption  merely;  but,  if  the  property  were  not  found  recently  after  the 
loss,  as,  for  instance,  not  until  sixteen  months  after,  it  would  be  but  a  light  or 

rasb  presumption  and  entitled  to  no  weight.     R.  v, ,  2  C.  &  P.  459. 

And  if  the  prisoner  give  a  reasonable  account  of  the  manner  in  which  he 
became  possessed   of  the  goods  this  will  so  far    rebut  the  presumption 
as  to  throw  it  upon  the  prosecutor  to  negative  that  account.     R.  r.  Crow- 
faurst,  1  C.  &  P.  370.  Such  presumption  will,  of  course  also  vary  accord* 
ing  to  the  nature  of  the  property  stolen,  and  whether  it  be  or  be  not  like- 
ly to  pass  readily  from  hand  to  hand.     See  R.  v.  Partridge,  7  C.  ft  P. 
551.     So  upon  an  indictment  for  arson,    proof  that  property,  which  was 
in  the  house  at  the  time  it  was  burnt  was  afterwards  found  in  the  posses- 
sion of  the  defendant,  raises  a  probable  presumption  that  the  defendant 
was  present  and  concerned  in  the  arson.  See  R.  v.  Rickman,  3  East,  P. 
C.   1035.     Where,  upon  an  indictment  for  perjury,  in  falsely  taking  the 
freeholder's  oaih  iu  the  name  of  J.  W.  at  a  parliamentary  election,  it  was 
proved  that  the  freeholder's  oath  was  administered  to  a  person  who  polled 
on  the  second  day  of  the  election  by  the  name  of  J.  W. ;  that  there  was 
no  such  person  in  fact  as  J.  W. ;  that  the  defendant  voted  on  the  second 
day,  though  he  was  not  a  freeholder;  that  he  did  not  vote  in  his  own  name 
or  in  any  other  than  the  name  of  J.  W. ;  that  there  was  but  one  false  vote 
{{iven  on  the  second  day's  poll;   and  that  the  defendant  some  time  after« 
v^rards  boasted  that  he  had  done  the  trick  and  was  not  paid  enough  for  the 
J4>b  and  was  afraid  he  should  be  pulled  up  for  his  bad  vote;  the  court  held 
tbat  this  was  sufficient  evidence  for  the  jury  to  presume  that  the  defendant 
voted  in  the  name  of  J.  W.,  and  consequently  to  find  him  guilty  of  the 
charge  in  the  indictment.     R.  v.  Price,  6  East,  323.     Upon  an  indict^ 
nient  for  disposing  of  and  putting  away  a  forged  bank-note,  knowing  it  to 
be  forged,  .proof  that  the  defendant  has  passed  other  forged  notes  raises  a 
probable  presumption  that  he  knew  the  note,  for  the  passing  of  which  h^ 
is  now  indicted,  to  be  foj^d;  and  if,  in  addition  to  this,  it  be 
proved  that  the  defendant,  when  he  passed  these  notes,  *gave  a  [  *124  ] 
false  name  or  address,  it  amounts  to  a  violent  presumption  of 
bis  guilty  knowledge.     And  the  same  upon  indictments  for  uttering  coun« 
terfeit  money.     (See  ante,  p.  103). 

In  addition  to  the  presumptions  which  a  jury  may  make  from  circum- 
stantial evidence,  there  are  also  presumptions  in  law.  Thus,  in  murder, 
the  law  presumes  malice  from  the  act  of  killing,  until  the  contrary  be  prov- 
ed by  the  defendant.  Fost.  255;  I  East,  P.  C.  340.  And  the  law  also 
infers  that  every  man  must  contemplate  the  necessary  consequence  of  his 
own  act.  R.  v.  Pixon,  3  M.  &  Sel.  15.     Thus,  the  uttering  of  a  forged 


150  PRESUMPTIONS. 

stock  receipt  to  a  person  who  employed  the  prisoner  to  purchase  stock  to 
that  amount,  and  advanced  the  money,  was  holden  sufficient  evidence  of 
an  attempt  to  defraud,  notwithstanding  the  belief  of  the  party  to  whom  it 
was  uttered,  that  the  prisoner  had  no  such  intention.     R.  v.  Shepherd,  R. 
&R.  169.     So,  where  a  man  was  indicted  under  the  repealed  statute  43 
6.  3,  c.  58,  for  setting  fire  to  a  mill,  with  intent  to  injure  the  occupiers,  it 
was  holden  that  the  intent  might  be  inferred  from  the  act.     R.  v,  Farring- 
ton,  R.  &  R.  207.     And  upon  an  indictment  for  foi^ery,  an  intention  to 
defraud  the  person  who  would  have  to  pay  the  instrument  if  it  were  gen- 
uine, may  be  inferred,  even  though  the  instrument  be  so  framed  as  not  to 
impose  upon  him,  and  the  intention  to  defraud  be  general,  and  not  confined 
or  in  any  way  pointed  to  the  person  by  whom,  if  genuine,  the  instrument 
would  be  paid.     R.  v.  Mazagora,  R.  &R.  291:  Reg.  v.  Hill,  2  Mood. 
C.  C  30;  8  C.  &  P.  274.     Where  a  man  has  in  possession  a  large  quan- 
tity of  counterfeit  coin  unaccounted  for,  it  may  be  inferred  that  he  procur- 
ed it  with  intent  to  utter  it,  if  there  be  no  evidence  that  he  was  the  maker. 
R.  V.  Fuller,  R.  &.   R.  308.     So,  in  every  case,  intention  can  be  but 
matter  of  presumption  arising  either  from  the  facts  stated  in   the  iudict- 
roent,  or  from  extrinsic  facts  stated  in  evidence.     See  ante,  p.  104. 

It  may  also  be  necessary  to  observe,  that  the  law  presumes  every  man 
to  be  innocent,  until  the  contrary  be  proved.     R.  v.  Twyning,  2  B.  & 
Aid.  386;  Sissons  v.  Dixon,  5  B.  &  C.  758.     It  is  also  a  maxim  of  law 
that  '^  omnia  prtBsumuntur  rite  et  solemniter  esse  acta  donee  probetur  in 
contrarium;^^  upon  which  ground  it  will  be  presumed,  even  in  a  case  of 
murder,  that  a  man  who  has  acted  in  a  public  capacity  or  situation  was 
duly  appointed.     R.  v.  Verelst,  3  Camp.  432;  R.  v.  Gordon,  1  Leacb, 
315;  Reg.  v.  Murphy,  8  C.  &  P.  297;  Reg.  r.  Newton,  1  C.  &  K.  469. 
Although  presumptive  evidence  must,  from  necessity,  be  admitted,  yet  in 
felony  and  treason  it  should  be  admitted  cautiously.     And  Sir  Matthew 
Hale,  in  particular,  lays  down   two  rules  most  prudent  and  necessary 
to  be  observed,  in  this  respect:  first,  Never  to  convict  a  man  for  stealing 
the  goods  of  a  person  unknown  merely  because  he  will  give  no  account 
bow  he  came  by  them  unless  an  actual  felony  be  proved  of  such  goods; 
and  secondly,  Never  to  convict  any  person  of  murder  or   raanslaughta*, 
till  at  least  the  body  be  found — on  account  of  two  instances  he  mentions, 
where  persons  were  executed  for  the  murder  of  others  who  were  then 
alive,  although  missing.     2  Hale,  290. 
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♦Sect.  3.  [  *i25  ] 


Written  Evidence. 


1.  Records y  126.  ^     . 

2.  Matters  quasi  of  Record,  128. 

3.  Written  Instruments  of  a  Private  Mature,  137. 


1.  Records. 

Public  Statutes.'\ — Public  Statutes,  ihe  rules  of  the  common'law, 
and  the  general  customs  of  the  realm,  are  never  required  to  be  set  forth 
in  the  pleadings,  or  proved  at  the  trial:  because  the  court  are  bound,  ex 
officio,  to  take  notice  of  them.  And  therefore,  when  the  printed  copy  of 
of  a  public  statute  is  produced  at  a  trial,  as  is  frequently  the  case,  it  is 
not  to  be  deemed  to  be  produced  as  evidence,  but  rather  in  aid  of  the 
memory  of  the  court  and  jury.  See  Gilb.  Ev.  10.  By  stat.  41  G.  3, 
c.  99,  s.  9,  the  statutes  of  Ireland  prior  to  the  union,  printed  and  publish- 
ed by  the  Queen's  printer,  shall  be  received  as  conclusive  evidence  in 
any  court  in  Great  Britain. 

Where  the  printed  copy  of  a  public  statute  was  produced  in  proof  of 
certain  facts  recited  in  the  preamble,  the  court  held  that  it  was  admissible 
evidence  for  that  purpose.     R.  v,  Sutton,  4  M.  &  Selw.  632. 

Private  Statutes,'\ — Private  statutes  and  particular  custonrts  must  be  set 
forth  in  pleading,  and  proved^  if  put  in  issue.     A  private  statute  is  proved 
by  an  examined  copy  of  the  parliament  roll,   Gilb.   Ev.,  12:  and  see  R. 
V.  Shaw,  12  East,  479,  unless  it  hfi  otherwise  directed  by  the  statute  it- 
self.    And  by  the  8  &  9  Vict.   c.  113,  s.  3,  all  copies  of  private  and 
local  and  personal  acts  of  parliament,  not  public  acts,  if  purporting  to  be 
printed  by  the  Queen's' printers,  shall  be  admitted  as  evidence  thereof  by 
all  Courts,  judges,  justices,  and  others,  without  any  proof  being  giveo 
that  such  copies  were  so  printed.     A  private  statute  containing  a  clause 
that  it  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  be  judicial- 
ly noticed  without  being  specially  pleaded,  must   be  proved  in  the  regular 
manner,  in  order  to  make  it  evidence  against  strangers  of  the  Jacts  stated 
ID  it;  Brett  v.  Beales,  1  M.  &  M .  421 ;  but  the  printed  copy  is  admissi' 
bk  in  evidence,  in  the  same  manner  as  in  the  case  of  a  public  act  proper- 
ly so  called,     lb.:  Woodward  v.  Cotton,  1  C.  M.  &  R.  44:  Beaamont 
9.  Mountain,  10  Bing.  404:  4  M.  &  Scott  177. 

Records  of  the  Queen's  Courts.] — A  record  is  proved,  either  by  pro- 
ducmg  the  record  itself,  or  by  an  exemplification  of  it  under  the  great 
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seal,  which  is  itself  a  record,  and  needs  no  further  proof;  Gilb.  Ev.  14: 
Leyfield's  case,  10  Co.  93;  or  by  an  exemplification  of  it  under  the  seal 
of  the  court  (whether  of  a  court  of  common  law,  or  of  one  created  by 
act  of  Parliament),  Oliver.  Gwia*  2  Sid.  146;  Gilb.  Ev.  19,  17;  10 
Co.  93:  and  see  Hardr.  120,  and  which  also  needs  no  further  proof, 
Gilb.  Ev.  19;  or  by  an  examined  copy,  10  Co.  92,  b:  2  Ro.  Abr.  678; 
L  45:  Hardr.   119,  according  to  circumstances. 

Where  matter  of  record  is  but  mere  inducement,  and  not  the  gist  of  the 
pleadings,  it  may  be  proved  by  an  examined  copy.  Gilb.  Ev.  26.  This 
copy  may  be  bad  from  the  officer  in  whose  custody  the 
[  *126  ]  *record  is;  and  tha  person  who  is  to  prove  it  at  the  trial  must 
examine  the  copy  whilst  the  officer  reads  the  record.  It  is 
not  necessary  that  the  officer  should  also  read  the  copy  whilst  the  witness 
examines  the  record.  Reid  v.  Marginson,  1  Camp.  469:  Giles  v.  Hill, 
Id.  471,  n.:  Rolf  ».  Dart,  2  Taunt.  52. 

Bui  where  matter  of  record  forms  the  gist  of  the  pleading,  it  must  be 
proved  by  the  production  of  the  record  itself,  or  by  an  exemplification  of 
it.  If  it  be  a  record  of  the  same  court  in  which  it  is  pleaded,  the  record 
itself  must  be  produced;  (see  R.  v.  Shaw,  R.  &  R.  526);  it  it  be  are- 
cord  of  another  court,  an  exemplification  (that  is,  a  copy  under  seal)  of  it 
is  sufficient. 

Where  the  record  of  an  inferior  court  forms  the  gist  of  the  pleading  in 
the  court  of  Queen^s  Bench,  and  it  is  to  be  proved  accordingly  by  an  ex- 
emplification, sue  out  a  certiorariy  either  with  the  cursitor,  or  with  the 
proper  officer  of  the  Queen^s  Bench,  directed  to  the  chief  justice,  judge, 
or  officer  of  the  inferior  court  in  whose  custody  the  record  is  supposed 
CO  be,  requiring  him  to  certify  the  record  to  the  court  of  Queen^s  Beocb; 
and  thereupon  an  exemplification  of  the  record,  under  the  seal  of  tbe  io- 
ferior  court,  will  be  transmitted  to  the  court  of  Queen^s  Bench,  to  be 
the^e  used  as  evidence.  See  the  form,  6  Went.  24.  But  where  a  re- 
cord of  the  court  of  Queen's  Bench  is  to  be  proved  in  an  inferior  court, 
you  must  sue  out  a  certiorari  with  the  cursitor,  directed  to  the  chief-justice 
of  the  Queen's  Bench,  requiring  him  to  certify  the  record  to  the  court  of 
Chancery;  and  the  record  being  thereupon  accordingly  certified,  an  ex- 
emplification of  it  under  the  great  seal  is  thence  sent  by  mittimui  to  tbe 
inferior  court,  to  be  there  used  as  evidence.     See  Gilb.  Ev.  14,  15. 

So,  where  the  record  of  a  court  of  quarter  sessions  is  pleaded  io  a 
court  of  oyer  or  terminer,  or  the  converse^  or  where  tbe  record  of  one 
court  of  oyer  and  terminer  is  pleaded  in  another,  the  exemplificatioo,  in 
strictness,  should  in  like  manner  be  obtained  upon  certiorari;  but  I  be- 
lieve the  general  practice  is,  to  apply  simply  to  the  clerk  of  tbe  peace  or 
clerk  of  assize,  who  will  make  it  out  for  you  accordingly,  without  writ,  or 
will  attend  with  the  record  itself  at  the  trial. 

A  record  is  very  seldom  the  gist  of  pleading  in  criminal  cases  except* 
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ing  on  a  plea  of  auterfois  acquit^  4^c.,  or  upon  an  tndictmenC  for  a  felony 
after  a  previous  conviction;  and  in  tbe  former,  it  is  almost  always  a  record 
of  the  same  court  that  is  pleaded.  Tbe  record  upon  an  indictment  for  a 
subsequent  felony  is  proved  by  the  production  of  the  record  itself,  if  it  be 
a  record  in  tbe  same  court,  or  by  an  exerop1i6oation,  if  it  be  the  record 
of  another  court,  as  above  mentioned.  Or,  it  may  be  proved  in  the  man- 
ner provided  by  statute,  thus:  By  statute  7  &  8  G.  4,  c.  28,  s.  11,  upon 
an  indictment  for  a  subsequent  felony,  after  a  previous  conviction  for  fe-* 
lony,  a  certificate  containing  the  substance  and  effect  only  (omitting  tbe 
formal  part)  of  the  indictment  and  conviction  for  ihe  previous  felony,  pur^ 
porting  to  be  signed  by  the  clerk  of  the  conrty  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  the  offender  was  first  conn 
victed,  or  by  the  deputy  of  such  clerk  or  officer,  is^  upon  proof  of  identity^ 
sufficient  evidence  of  the  first  conviction,  without  proof  of  the  signaturef 
or  official  character  of  the  person  appearing  to  have  signed  the  same.  7 
t  8  G.  4,  c.  28,  s.  11.     (See  post,  B.  II.  Part  V.) 

In  all  other  cases  except  those  provided  for  by  statute,  where  a  copy  of  a 
record  is  given  in  evidence,  it  must  be  a  copy  of  the  whole  record;  because 
tbe  omission  of  part  might  have  the  effect  of  altering  the 
*sense  and  import  of  the  residue.  Gilb.  £v.  23;  3  Inst.  [  *127  ] 
173.  Records  are  not  complete  until  delivered  into  court  on 
parchment;  therefore,  a  minute  book,  from  which  an  entry  of  the  pro** 
ceedings  at  sessions  is  made,  and  from  which  book  the  roll  containing  the 
record  of  such  proceedings  is  subsequently  made  up,  is  not  a  record.  R/ 
V.  Bellamy,  R,  &  M.  N.  P.  171 :  R.  v.  Thring,  5  C.  &  P.  507.  Thus, . 
to  prove  a  verdict,  you  must  give  in  evidence  a  copy  of  the  whole  record^ 
including  the  judgment;  Bull.  N.  P.  234:  Gilb.  £v.  37;  for  otherwise 
it  would  not  appear  but  that  judgment  had  been  arrested  or  a  new  trial 
granted;  Bull.  N.  P.  234;  Pitton  v.  Walter,  1  Str.  162;  unless  in  the 
case  of  an  issue  out  of  Chancery,  where  no  judgment  is  entered  up^  Bullr 
N.  P.  334.  But  if  it  be  required  to  prove  merely  that  a  certain  trial 
was  bad,  tbe  nisi  prius  record,  with  tbe  postea  indorsed  upon  it,  is  suffi- 
cient evidence  for  this  purpose;  Fisher  v.  Kiichingman,  Barnes,  449; 
and  tee  Foster  v,  Compton,  2  Stark,  364;  or  if  the  postea  be  not  drawn 
op,  it  may  be  proved  by  tbe  production  of  the  nisi  prius  record,  if  the 
minute  of  the  verdict  be  indorsed  on  the  jury  panel  by  tbe  officer  of  the 
court.  R.  V.  Brown,  Moo.  &  M.  316;  8  B.  &  C.  341.  If  it  be  ne- 
cessary to  prove  what  a  witness  said  upon  a  (ormer  trial,  it  may  be  read 
from  the  judge's  notes,  or  proved  upon  oath  from  the  notes  or  recollec- 
tions of  any  person  who  was  present  at  the  time;  Doncaster  v.  Day,  3 
Taunt.  262;  12  Mod.  318;  Gilb.  £v«  68,  69;  but  in  order  to  let  in  sucb 
evidence,  it  must  be  first  proved  that  the  former  trial  tcok  place;  and  this 
can  be  done  only  by  giving  in  evidence  an  examined  copy  of  tbe  record^ 

20 
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Gilb.  Ev.  68,  or  the  nisi  prina  record  with  the  postea  indorsed  on  it,  as 
above  mentioned.     Pitton  v.  Walter,  1  Str.  162. 

In  order  to  pro^  a  writ,  if  it  be  the  gist  of  the  pleading,  you  most  get 
it  returned,  and  then  procure  and  give  in  eridence  an  examined  copy  of 
it.  But  if  it  be  matter  of  inducement  merely,  it  is  not  necessary  that  it 
should  be  returned  or  proved  by  an  examined  copy;  Gilb.  Ev.  39;  but  the 
writ  itself,  if  in  your  possession,  may  be  given  in  evidence;  or  if  in  the 
possession  of  the  other  parly,  then,  upon  proving  the  service  of  a  notice 
upon  him  to  produce  it,  and  that  it  has  been  returned  and  filed,  but  tliat  it 
was  in  the  other  party's  possession  after  the  day  on  which  it  was  returna- 
ble, you  will  be  allowed  to  give  a  copy  of  it  in  evidence.  Edmonstone  v. 
Plaisted,  4  Esp.  160.  See  Knight  v.  Dawler,  Hardr.  223:  Wright  v. 
Pindar,  Alleyn,  18.  Until  the  non-production  is  sufficiently  accounted 
for,  parol  evidence  of  its  contents  is  not  admissible.  Lester  v,  Jenkinsi 
8  B.  &  C.  339. 

A  judgment  of  the  House  of  Lords  is  proved  by  an  examined  copy  of 
it  from  the  minute  book;  Jones  v.  Randall,  Cowp.  17;  which  maybe 
had,  upon  application,  at  the  office  of  the  Clerk  in  Parliament. 

An  allegation  that  judgment  was  '^  entered  up"  in  an  action,  is  proved 
by  the  production  of  the  book  from  the  judgment-office,  in  which  the  tn- 
cipitur  is  entered.     Reg.  v.  Gordon,^C.  &  Mar.  410. 

Convictions  before  justices  of  peace  are  proved  by  examined  copies, 
which  the  clerk  of  the  peace  of  the  upper  county  will  make  out  for  you 
upon  an  application  for  that  purpose.  R.  v,  Gilkes,  8  B.  &  C  439. 
'  And  by  stat.  7  &  8  G.  4,  c.  29,  s.  74,  and  7  &  8  G.  4,  c.  30,  s.  40, 
and  several  other  statutes  {see  the  different  titles^  post,  Book  //.),  copies 
of  convictions  for  offences  within  those  acts  respectively,  certified  by  the 
proper  officer  of  the  court,  or  proved  to  be  true  copies  shall  be  sufficient 
evidence  to  prove  a  conviction  of  a  former  offence. 

To  prove  the  passing  of  a  fine,  the  chirograph  is  conclusive 
[  *128  ]  evidence  *without  further  proof.  Plowd.  110  6;  Gilb.  Ev* 
24;  Bull.  N.  P.  229;  but  if  it  be  necessary  to  prove  the  proc- 
lamations, that  must  be  done  by  an  examined  copy.  Giib.  Ev.  25:  Doe 
V.  Bluck,  6  Taunt.  485.  A  common  recovery  is  proved  in  the  same 
manner  as  an  ordinary  judgment.  See  stat.  27  £1.  c.  9;  14  G.  2,  c.  20, 
8.  4. 

To  prove  a  deed  which  has  been  enrolled,  the  endorsement  of  the  en- 
rolment is  evidence  sufficient,  without  further  proof  of  the  deed;  Giih. 
Ev.  24,  96:  Smartle  v.  Williams,  1  Salk.  280;  and  see  Kinnersley  v. 
Orpe,  1  Doug.  56;  8  B.  &  C.  755;  but  if  tlie  deed  be  lost,  it  can  be 
proved  only  by  an  examined  copy  of  the  enrolment.  Gilb.  Ev.  25;  3 
Camp.  20.  All  this,  however,  roust  be  understood  of  deeds  only  which 
need  enrolment;  for  if  any  other  deed  be  enrolled,  (as,  for  instance,  a  bar- 
gain and  sale  for  years,  or  the  like),  and  be  afterwards  oiTered  in  evidence. 
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it  mast  be  proved  in  the  ordinary  way,  by  the  subscribing  witness.  Giib. 
£v.  99:  Page's  Case,  5  Co.  54;  Goodson  v.  Jones,  Styles,  545:  Smartle 
9.  Williams,  1  Salk.  280. 

Letters  Pa/efU.] — Letters  patent  may  be  given  in  evidence,  without 
further  proof;  or  they  may  be  proved  by  exemplifications  under  the  great 
seal.     See  1  Saund.  189,  n. 

Mailers  quasi  of  Record. 

Proceedings  in  Parliament.'] — Entries  in  the  journals  of  the  House  of 
Lords  and  House  of  Commons  may  be  proved  by  examined  copies  from 
their  minute  books.  Jones  r-  Randall,  Covvp.  17;  2  Doug.  594;  or  by 
copies  purporting  to  be  printed  by  the  printers  to  the  Crown,  or  lo  either 
House  of  Parliament.  8  &  9  Vict.  c.  113,  s.  3.  The  journals  of  the 
House  of  Lords  have  been  liolden  evidence  to  prove  not  only  an  address 
of  the  Lords  to  the  Kii^,  but  the  King's  answer  also.  R.  v.  Holt,  5 
T*  R.  445.  But  the  resolutions  of  either  House,  with  a  view  to  ulteri- 
or proceedings,  are  no  evidence  of  the  facts  therein  stated;  as,  for  in- 
stance, when  the  House  of  Commons  resolved  that  a  plot  against  the  gov- 
ernment existed,  the  resolution  was  holden  to  be  no  evidence  of  the  exis- 
tence of  such  a  plot.     4  St.  Tr.  39. 

Proceedings  in  Courts  of  Equity. ] — The  bill  and  answer  may  be 
proved  by  examined  copies.  Gilb.  Ev.  56;  Henneli  v.  Lyon,  1  B.  &  Aid. 
182.  Hodgkinson  9.  Willis,  3  Camp.  401 ;  which  may  be  obtained  from 
the  Six  Clerk's  Office,  upon  an  application  for  that  purpose.  In  order  to 
prove  the  answer,  you  are  obliged  to  give  in  evidence  an  examined  copy 
of  the  bill  as  well  as  of  the  answer;  Gilb.  Ev.  55;  but  where  it  was  proved 
by  the  proper  officer  that  he  had  searched  diligently  in  the  office  for  the  bill 
and  could  not  find  it,  the  court  allowed  the  answer  to  be  read  without  it. 
lb.  See  Ewer  v.  Ambrose,  4  B.  &  C.  25.  8 B.  &  C.  765.  There  is  one 
exception,  however,  to  this,  namely,  tiiat  upon  an  indictment  for  perjury 
alleged  to  have  been  committed  in  an  answer,  the  answer  itself  must  be 
produced,  and  it  must  be  proved  either  that  the  party  was  sworn  to  it,  or 
that  the  name  subscribed  to  it  is  his  handwriting,  and  that  the  name  sub- 
scribed to  the  jurat  is  the  name  and  handwritiug  of  a  master  or  other  per- 
son having  authority  for  that  purpose.  R.  v.  Morris,  2  Bur.  1189;  R. 
r.  Benson,  2  Camp.  608.  See  R.  v.  Spencer,  Ry.  &  M.  N.  P.  97. 
And  the  same  as  to  depositions  in  equity.  See,  as  to  the  ad- 
,*roissibility  of  decrees  in  equity,  Layborn  v.  Crisp,  4  M.  &  [  *129  J 
W.  320:  8  C.  &  P.  397:  Pim  c.  Currell,  6  M.  &  W.  234. 

A  decree  in  equity,  if  it  remain  in  paper,  may  be  proved  by  an  ex- 
amined copy,  together  with  an  examined  copy  of  the  bill  and  answer; 
but  if  it  have  been  enrolled,  it  must  be  proved  by  an  exemplification  un- 
der the  great  seal,  which  requires  only  to  be  produced  in  evidence,  with- 
out further  proof. 
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Proceedings  in  Courts  of  Law^  not  being  Records.'\ — Rules  of  court 
are  proved  by  office  copies;  Selby  «.  Harris,  I  Ld.  Raym.  745:  Duncan 
«.  Scott,  1  Camp.  102,  471,  n.;  it  is  not  necessary  to  have  them  ex- 
amined. A  rule  of  court  is  evidence  that  the  court  have,  ordered  as  is 
therein  stated;  but  it  is  not  evidence  of  any  matters  in  it  which  are  the 
mere  suggestions  of  the  party  who  obtained  it.  Woodroffe  e.  Williams, 
6  Taunt.  19. 

A  judge's  order  may  be  proved  by  the  production  of  the  order  itself, 
or  by  an  office  copy  of  the  rule  by  which  it  has  been  made  a  rule  of  court. 
Still  V.  Halford,  4  Camp.  17.  And  by  8  &  9  Vict.  c.  113,  s.  2,  all 
courts,  judges,  justices,  masters  in  chancery,  masters  of  courts,  commis- 
sioners, judicially  acting,  and  other  judicial  officers,  are  thenceforth  to 
take  judicial  notice  of  the  signature  of  any  of  the  equity  or  common-law 
judges  of  the  superior  courts  at  Westminster,  attached  or  appended  to 
any  decree,  order,,  certificate,  or  other  judicial  or  official  document. 

Affidavits,  being  admissions  upon  oath,  are  evidence  as  such  against 
the  parties  who  made  them.  Gilb.  Ev.  51,  56:  Harmer  v.  Davis,  7 
Taunt.  677.  When  filed  with  the  clerk  of  the  rules  in  the  Queen^s 
Bench,  or  with  the  secondaries  in  the  common  Pleas,  they  may,  it  should 
seem,  be  proved  by  office  copies;  but  if  filed  with  any  other  officer,  such 
as  a  filacer,  the  signer  of  the  writs  &c.,  they  must  be  proved  by  examin- 
ed copies,  or  -  produced.  All  other  affidavits  not  filed  can  be  proved 
only  by  production  of  the  affidavits  themselves,  and  by  parol  evidence  of 
their  having  been  sworn;  Gilb.  Ev.  56;  or,  if  not  proved  to  be  sworn, 
yet  perhaps  they  may  be  received  as  admissions  of  the  deponents,  upon 
proof  of  their  hand-writing.  See  Gilb.  Ev.  56.  Upon  an  indictment 
for  perjury  in  an  affidavit,  however,  the  affidavit  must  in  all  cases  be  pro- 
duced, whether  filed  or  not,  and  it  must  be  proved  in  the  same  manner  as 
jan  answer  to  a  bill  in  equity  under  the  same  circumstances.  R.  v.  James, 
1  Show,  397:  Crook  t?.  Dowling,  3  Dougl.  75:  Reeso.  Bowen,  M'Clel. 
Si  Y.  383.  Where  an  affidavit  purported  to  have  been  sworn  before  a 
public  commissioner,  but  his  commission  was  not  proved,  Patteson,  J. 
held  the  affidavit  to  be  admissible,  and  that  proof  of  the  commissioner's 
acting  was  sufficient.     R.  v.  Howard,  1  M.  &  Rob.  187. 

A  cognovit  filed  in  court  may  be  proved  by  an  examined  copy,  to- 
gether with  proof  of  the  defendant's  signature  to  the  original.  Scott  «• 
Lewis,  7  C,  &  P.  349. 

Proceedings  in  the  Ecclesiastical  Courts,] — The  libel,  answer,  depo- 
sitions, and  sentence  in  the  ecclesiastical  courts,  in  matters  within  tbeir 
Jurisdiction,  are  proveable  in  the  same  manner  as  the  bill,  answer,  deposi- 
tions, and  decree  in  equity.  See  ante,  p.  128:  Gilb.  Ev.  66,  67:  Com. 
Dig.  Ev.  (C.  3).  Their  sentence  in  matrimonial  causes  is  in  all  cases 
evidence,  and  in  all  conclusive  evidence,  of  the  fficts  they  establish^  eip- 
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cept  ID  suits  of  jactitation.    Duchess  of  Kingston's  case,  11  St.  Tr.  26^; 
and  see   Clewes  v.  Batburst,  2  Str.  960,  961;  Hardw.  11,  18. 

*Tbe   practice  of  the  ecclesiastical   courts   may,  it  seems,  [  *130  ] 
be  proved  in  the  courts  of  common   law  by   parol   evidence. 
Beaurrain  v.  Scott,  3  Camp.  388. 

A  copy  of  the  probate  of  a  will,  under  tbe  seal  of  the  ecclesiastical 
court,  is  sufficient  evidence  to  prove  a  will  of  personal  property,  or  that 
J.  S.  is  the  executor,  or  the  like  ;  and  the  seal  of  the  court  sufficiently 
authenticates  it,  without  further  proof.  Gilb.  Ev.  71;  1  Roll.  Abr.  678: 
R.  V,  Nethersal,  4  T.  R.  258:  Hoe  v.  Nelchorpe,  3  Salk.  164:  Bull. 
R.  P.  46:  and  see  Gordon  0.  I)|Won,  1  B.  &  B.  219.  Tbe  production 
of  the  original  will,  with  the  act  of  tbe  ecclesiastical  court,  ordering  pro* 
bate,  is  sufficient  evidence  of  the  executor's  title,  without  accountiug  for 
tbe  nonproduction  of  the  probate.  Cox  v.  AUingham,  1  Jacob,  514. 
And  where  by  tbe  practice  of  an  ecclesiastical  court,  no  book  was  kept, 
but  grants  of  probate  were  recorded  by  a  minute  indorsed  on,  or  entered 
at  the  foot  of,  tbe  original  will,  and  written  by  the  officer  of  the  court,  it 
was  held  that  the  production  of  the  will,  with  such  minute  on  it,  was  suffi- 
cient. Doe  d.  Edwards  v.  Gunning,  2  Nev.  &  Per.  260  :  Doe  d.  Bas- 
set V,  Mew,  Id.  266.  The  copy  of  the  probate  is  conclusive  evidence 
in  tbe  above  cases,  that  is,  the  other  party  shall  not  be  permitted  to  allege 
that  the  will  proved  is  not  the  last,  will  and  testament  of  the  deceased. 
Gilb.  Ev.  73:  Chichester  t^.  Phillips,  T.  Raym.  404—406:  Noel  v. 
Wells,  Sid.  359  ;  except  upon  an  indictment  for  forging  a  will,  in  which 
the  probate  unrepealed  is  not  conclusive  evidence  of  the  validity  of  the 
will,  so  as  to  bar  tbe  prosecution.  R.  t;.  Buttery,  R.  &  R.  342  ;  but 
the  prosecutor  may  give  in  evidence  that  the  probate  is  forged,  or  that  it 
was  obtained  by  surprise.  Gilb.  Ev.  73,  47:  T.  Raym.  and  2  Sid.,  ii6t 
iupra.  To  prove  a  probate  revoked,  an  entry  of  the  revocation  in  tbe 
assignation  book,  in  which  all  cases  are  officially  entered,  is  good  evidence. 
R.  V.  Ramsbottoro,  1  Leach,  25,  n. 

Administration  is  proved  by  the  production  of  the  letters  of  administra- 
tion, or  by  a  certificate  from  the  ecclesiastical  court,  that  administration 
was  granted  ;  Bull.  R.  P.  246;  or  you  may  get  a  clerk  from  the  Eccle- 
siastical Court  to  attend  at  the  trial  with  the  book  of  acts,  containing  the 
direction  for  letters  of  administration  to  be  granted,  and  the  surrogate's 
fiat  for  the  same,  ib.:  £lden  v.  Keddle,  8  East,  187:  and  see  Davis  «. 
Williams,  13  East,  232. 

ProeeedingB  in  the  Court  of  Admiralty,'] — The  libel,  answer,  deposi- 
tions, and  sentence  in  tbe  Admiralty  Court  are  proved  in  the  same  manner 
as  tbe  bill,  answer,  deposition,  and  decree  of  a  Court  of  equity.  See 
Com.  Dig.  Evidence,  (C.  1).  The  sentence  is  conclusive  evidence  of 
tbe  facts  it  establishes,  not  only  against  those  concerned  in  interest  and 
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persons  claiming  under  them,  but  also  against  strangers.  Tiius,  a  sen- 
tence condemning  goods  as  captured  from  the  enemy,  is  conclusive  evi- 
dence that  they  were  so  captured.     Sterling  v.  Vaughan,  2  Camp.  228. 

Proceedings  in  Inferior  Courts.] — Judgments  in  a  court  baroO,  coimty 
court,  or  other  inferior  court,  may  be  proved  by  producing  the  books  in 
which  they  are  entered  ;  or,  it  should  seem,  by  examined  copies.  See 
Gilb.  Ev.  74  ;  Com.  Dig.  Ev.  (C.  1). 

The  court  rolls  of  a  manor  may  be  proved  by  examined  copies  ;  Gilb. 
Ev.  75  ;  R.  V.  Hains,  Comb.  337  ;  12  Mod.  24  ;  or,  it  seems,  by  a 
copy  under  the  steward  ^s  hand  ;  Coin^28  ;  1  Keb.  576,  720 ;  or  you 
may  get  the  steward  or  his  deputy  to  produce  them  at  the  trial.     See 

Gilb.  Ev.  75. 
[  *131  ]  ^Proceedings  on  coramisions  of  bankrupt  were  formerly 
proved  either  by  producing  the  proceedings  themselves  duly 
enrolled,  6  G.  4,c.  16,  s.  91,  or  (if  the  original  instrument  in  writing  were 
filed  in  the  office,  or  were  officially  in  the  possession  of  the  Lord  chancel- 
lor's secretary)  by  copies  duly  signed  and  attested,  6  G.  4,  c.  16,  s.  97. 
But  now  the  record  of  all  commissions  of  bankrupt,  and  of  all  proceedbgs 
under  the  same,  heretofore  entered  of  record  under  the  stat.  6G.  4,  c.  16 
ar^  removed  into  the  Court  of  Bankruptcy,  established  by  1  &  2  W.  4, 
c.  56,  and  are  kept  as  records  of  that  court;  and  all  proceedings  in  bank- 
ruptcy and  copies  thereof,  purporting  to  be  sealed  with  the  seal  of  tbat 
court,  are  to  be  received  as  evidence.  2  &  3  W.  4,  c.  114,  s.  9.  And 
by  the  stat.  5  &  6  Vict.  c.  122,  s.  25,  in  the  event  of  the  death  of  any 
witness  deposing  to  the  petitioning  creditor's  debt,  trading,  or  act  of  bank- 
ruptcy, under  any  fiat  in  bankruptcy,  his  deposition,  purporting  to  be  seal- 
ed with  the  seal  of  the  Court  of  Bankruptcy,  or  a  copy  thereof  purporting 
to  be  so  sealed,  shall  in  all  cases  be  receivable  in  evidence  of  the  rafttters 
therein  contained. 

A  judgment  or  other  proceeding  of  the  court  for  the  relief  of  insolvent 
debtors,  may  be  proved  by  the  production  of  an  office  copy  of  it,  under  tbe 
seal  of  the  court.  By  1  &  2  Vict.  c.  110,  s.  46,  a  copy  of  any  order  under 
that  act  vesting  the  estate  and  eflfects  of  any  prisoner  in  tbe  provisional 
assignee,  or  of  the  appointment  of  the  assignee  or  assignees  of  such  estate 
and  effects,  made  upon  parchment,  purporting  to  have  tbe  certificate  of 
tbe  provisional  assignee,  or  his  deputy  appointed  for  that  purpose,  indorsed 
upon  it,  and  sealed  with  the  seal  of  the  court,  shall  in  all  courts  and  places 
and  without  further  proof,  be  recognised  and  received  as  sufficient  evi- 
dence of  such  order  and  appointment  having  been  made,  and  of  tbe  title 
of  the  provisional  and  other  assignee  or  assignees  under  the  same.  And 
by  tbe  same  statute,  s.  1 05,  a  copy  of  the  petition,  vesting  order,  scbed- 
tile  order  of  adjudication,  and  other  orders  and  proceedings,  purporting  to 
be  signed  by  the  officer,  having  the  custody  of  them  or  bis  deputy,  ceiti- 
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fying  the  same  to  be  a  true  copy  and  sealed  with  the  seal  of  the  court,  is 
admissible  in  the  same  manner,  without  further  proof  of  the  same.  See 
Neale  v.  Isaacs,  4  B.  &  C.  335;  6  !>}&,  R.  484:  Carpenter  v.  Waite, 
3  Moore,  231 ;  3  B.  &  B.  625. 

The  informations  and  depositions  of  witnesses  upon  oath,  before  mag- 
istrates and  coroners,  in  felonies  and  n>isdemeanors,  (and  which  the  mag- 
istrates and  coroners  are  directed  to  put  into  writing  and  subscribe,  and 
deliver  to  the  officer  of  the  court  where  the  trial  is  to  be,  7  6.  4,  c.  64, 
ss.  2f  3,  4,  5),  upon  being  produced  at  the  trial,  and  proved  to  have 
been  duly  taken,  may  be  given  in  evidence  against  the  prisoner,  if  the 
person  who  made  the  depositions,  &c.,  be  dedd,  1  Hale,  305  ;  Bull.  N. 
P.  245,  or  insane,  (though  the  insanity  be  of  a  temporary  nature,  Reg.  «. 
Marshall,  C.  &  Mar.  147),  R.t;.  Eriswell,  3  T.  R.  720 ;  or  it  appears 
satisfactorily  to  the  court  that  be  is  kept  out  of  the  way  by  means  of  the 
procurement  of  the  defendant  ;  R.  v.  Harrison,  4  St.  Tr.  '492  ;  R.  v. 
Morley,  Kel.  55  ;  or,  as  it  has  been  said,  if  he  be  sick,  bedridden,  or 
unable  to  travel.  1  Phil.  Ev.  351  ;  1  Hale,  305  ;  2  Hale.  52  :  Reg. 
V.  Wilshaw,  C  &  Mar.  144  :  but  see  2  Stark.  Ev.  487.  But  they 
cannot  be  thus  read,  if  it  merely  appear  that  the  witness  is  absent,  and 
that  the  prosecutor  has  in  vain  used  his  endeavours  to  find  him  ;  Kel.  55  ; 
or  that  he  is  too  ill  to  attend  the  assizes.  R.  v.  Savage,  3  C.  &  P.  143. 
Nor  can  depositions  be  read  upon  an  indictment  for  high  trea- 
son. 5  &  6  Ed.  6  ;  Fost.  337.  ^Depositions  before  magis-  [  *132  ] 
trates,  to  be  thus  given  in  evidence,  must  be  taken  conforma- 
bly with  the  statute,  R.  v.  .Smith,  2  Stark.  211,  n.  (a),  and  in  the  pres- 
ence of  the  prisoner,  so  that  he  may  have  an  opportunity  of  cross-examin- 
ing the  witness.  R.  v.  Paine,  1  Salk.  281:  R.  v.  Woodcock,  1  Leach, 
500  :  Pyke  v.  Crouch,  1  Ld.  Raym.  730  :  R.  v.  Dingier,  2  Leach,  561; 
1  Str.  162  ;  Bull.  N.  P.  243  ;  1  Holt,  599  ;  and  nothing  should  be  re- 
turned as  a  deposition,  unless  the  prisoner  had  an  opportunity  of  knowing 
what  was  said,  and  of  cross-examining  the  party  making  it.  Reg.  v,  Ar- 
nold, 8  C.  &  P.  621.  But  where  the  depositions  were  not  wholly  taken 
in  the  presence  of  the  prisoner,  but  the  witness  afterwards,  in  his  pres- 
ence, was  re-sworn,  and  the  depositions  repeated,  and  signed,  the  judges 
held  that  they  were,  under  these  circumstances,  admissible  evidence  ;  for 
the  prisoner  bad  then  an  opportunity  of  cross-examining  the  witness.  R. 
tf.  Smith,  R.  &  R.  339;  2  Stark»  208;  1  Holt,  614.  In  this  respect 
there  is  a  difference  between  depositions  taken  before  a  magistrate  and 
before  a  coroner;  for  the  latter  are  said  to  be  evidence,  even  though  the 
party  accused  be  not  present.  Bull.  N.  P.  242:  1  Ph.  Ev.  254,  per 
BulUr^  J.:  R.  v.  Eriswell,  3  T.  R.  713.  The  reason  given  for  this 
exception,  is,  that  the  coroner  is  an  elective  officer,  appointed  on  behalf 
of  the  public  to  make  inquiry  of  matters  within  his  jurisdiction,  who  there- 
fore 18  presumed  to  take  the  depositions  fairly  and  impartially.     Bull.  N. 
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P.  342.  There  is,  however,  no  reported  case  in  which  this  point  has 
been  directly  determined  ;  but,  although  the  propriety  of  this  distinction 
has  been  questioned,  (see  2  Stark.  Ev.  492),  the  practice  has  neverthe- 
less been  to  admit  such  depositions  without  inquiry  whether  the  party  ac- 
cused was  or  was  not  present ;  and  in  one  case,  R.  v.  Pur^foy,  Maid- 
stone Sum.  Ass.  1794,  Peake,  £v.  64,  Hotham  B.  received  depositions 
taken  before  a  coroner,  although  it  appeared,  and  was  objected,  that  the 
defendant  was  not  present.  See  Jervis  on  Cor.  217,  218.  They  must 
however,  in  order  to  be  admissible,  appear  to  have  been  taken  before  the 
coroner  quU  coroner;  1  Ch.  Cas.  306  ;  and  must  be  signed  by  him.  R. 
9.  England,  2  Leach,  770.  The  depositions  must  appear  to  have  been 
upon  oath  also  ;  1  Hale,  586  :  Bull.  N.  P.  242;  but  it  is  not  necessary 
that  they  should  be  signed  by  the  witness.  R.  v.  Fleming,  2  Leach,  996. 
Where  several  depositions  were  taken  on  one  sheet  of  paper,  and  at  the 
foot  of  the  whole  was  written  '*  sworn  before  me,"  with  the  signatuie  of 
the  magistrate,  the  depositions  previous  to  the  last  were  held  to  be  receiv- 
able, in  evidence.  R.,  v.  Osborne,  8  C  &  P.  113.  But  depositions 
taken  in  cross-examination^  at  a  subsequent  time  to  those  in  chief,  and  not 
signed  by  a  magistrate,  were  held  to  be  so  irregular  as  to  prevent  the 
whole  depositions  from  being  read  against  the  prisoner ;  although  both 
were  sworn  by  the  magistrate  to  have  been  accurately  taken.  Reg.  r. 
France,  2  M.  &  Rob.  207.  If  duly  taken,  the  depositions  are  admissi- 
ble in  evidence  after  the  death  of  the  deponent,  not  only  upon  the  trial  of 
the  prisoner  for  the  offence  with  which  he  was  charged  at  the  time  they 
were  taken,  but  also  upon  an  indictment  for  any  other  offence.  R.  v. 
Smith,  R.  &.  R.  339.  They  may  also  be  given  in  evidence  by  the  de- 
fendant, in  cases  where  the  witnesses  appear,  in  order  to  shew  some  ma- 
terial variance  between  their  evidence  at  the  trial  and  before  the  magis- 
trate ;  and  may  be  read  by  the  prosecutor,  as  it  would  seem,  and  certain- 
ly by  the  judge,  to  impeach  the  credit  of  a  witness,  who  gives  evidence 
contradicting  statements  contained  in  the  deposition  made  by  such  wit- 
ness in  a  former  proceeding  in  the  same  case.  R.  v.  Oldroyd, 
[  *133  ]  R.  &  R.  88.  (See  post,  p.  154).  They  may  *be  proved 
by  any  competent  witness  present  at  the  examination,  and  it  is 
not  essential  that  the  magistrate  or  his  clerk  should  be  called  to  prove 
them.  Reg.  v.  Wilsbaw,  C.  &  Mar.  (see  ante,  p.  119:  post,  p.  154). 
The  recent  act  ^'  for  enabling  persons  indicted  for  felony  to  make  their 
defence  by  counsel  or  attorney,"  (6  t  7  W.  4,  c.  1 14),  provides,  by  s. 
3,  that  all  persons  who  shall  be  held  to  bail  or  tommitted  to  prison  (wbicb 
means  finally  committed  for  trial,  and  does  not  apply  to  persons  commit- 
ted for  further  examination  only,  Reg.  v.  Lord  Mayor  of  London,  1  Dav. 
&  M.  484)  for  any  offence  against  the  law,  shall  be  entitled  to  require 
and  have  on  demand,  (from  the  person  who  shall  have  the  lawful  custody 
thereof,  and  who  is  thereby  required  to  deliver  tbe  same) ,  copies  of  ibe 
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exaraiDations  of  the  witnesses  respectively  upon  whose  depositions  they 
have  been  so  held  to  bail  or  committed  on  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  ll4-  for  each  folio  of  90  words  :  provided, 
that  if  such  demand  shall  not  be  made  before  the  day  appointed  for  the 
commencement  of  the  assizes  or  sessions  at  which  the  trial  is  to  take 
place,  such  person  shall  not  be  entitled  to  have  any  copy  of  such  exarai- 
nation  of  witnesses,  unless  the  judge  or  other  person  to  preside  at  such 
trial  shall  be  of  opinion  that  such  copy  may  be  made  and  delivered  with-' 
out  delav  or  inconvenience  to  such  trial  ;  but  it  shall  nevertheless  be  com* 
petent  for  such  judge,  &c.,  if  he  shall  think  fit,  to  postpone  such  trial  on 
account  of  such  copy  of  the  examination  of  witnesses  not  having  been  pre* 
viously  had  by  the  party  charged.  And  by  s.  4,  all  persons  under  trial 
are  entitled,  hi  the  time  of  their  trial,  to  inspect,  without  fee  or  reward, 
all  depositions,  (or  copies  thereof)  which  have  been  taken  against  them, 
and  returned  into  the  court  before  which  such  trial  shall  be  had.  This 
act  does  not  make  it  compulsory  on  the  magistrate,  any  more  than  it  was 
before,  to  return  all  the  depositions  which  have  been  taken  against  a  pris- 
oner :  as  well  those  of  witnesses  who  have  not  been  bound  -over  to  give 
evidence  as  of  those  who  have  ;  but  the  judges  have  intimated  on  several 
occasions  that  it  is  proper  that  they  should  do  so,  and  also  that  they  should 
return  a  full  statement  of  all  that  the  witnesses  said,  not  merely  of  so  much 
thereof  as  they  deem  material ;  so  much  time  having  been.occupied,  since 
the  passing  of  this  act,  in  endeavouring  to  establish  contradictions  between 
the  testimony  of  the  witnesses  and  their  depositions,  in  the  omission  of 
minute  circumstances  in  their  statements  before  the  magistrates.  See  R« 
fP.  Simons,  6  C,  &  P.  540  :  R.  v.  Fuller,  -7  C  &  P.  269  :  ft.  v.  Gra- 
dy, Id.  650  :  R.  v,  Coveney,  Id.  667.  R.  f.  Thomas,  Id.  817.  A 
prisoner  is  not  entitled,  under  this  statute,  to  a  copy  of  his  own  statement 
r  eturned  by  the  magistrate,  but  only  to  a  copy  of  the  depositions  of  the 
witnesses  against  him.  Reg.  v,  Aylett,  6  C.  &  P.  669.  And  the  read- 
ing, on  the  part  of  the  prosecntion,  of  the  prisoner's  statement,  returned 
with  the  depositions,  does  not  give  the  prisoner  the  right  to  consider  the 
depositions  as  in  evidence  on  the  part  of  the  prosecution,  though  it  appear 
that  they  were  all  taken  before  such  statement  was  made  ;  but  if  the  pris- 
oner wishes  to  have  the  whole  or  any  -particular  part  of  the  depositions 
read,  he  must  read  it  as  his  evidence.     R.  r.  Pearson,  7  C.  &  P.  671. 

It  may  be  observed,  that  the  judges  have  power,  by  their  general  autfao* 
rity  as  a  court  of  justice,  to  order  a  copy  of  depositions  taken  before  a 
coroner  to  be  given  to  a  prisoner  indicted  for  the  murder  of  the  party  con- 
cerning whose  death  the  enquiry  took  place  before  the  coroner, 
although  in  a  case  where  the  coroner  could  not  have  been  *com-  [  *134  ] 
pelled  to  return  them  under  the  7  G.  4,  c.  64,  s.  4.  R.  v* 
Greenacre,  8  C.  &  P.  32.     See  Reg.  v.  Walford,  8  C.  &  P.  767. 
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As  to  the  right  of  cross-examination  on  the  depositions,  see  post,  p. 
162. 

If  the  witness  have  been  exatnined  abroad,  under  the  stats.  13  6.  3. 
G.  63  or  1  W.  4,  c.  22  and  have  there  proved  original  documents,  those 
documents  themselves  must  be  transmitted  and  given  in  evidence  ia 
this  country;  copies  are  not  admissible.  Reg.  v.  Douglas,  1  C.  &  K. 
670. 

Proceedings  in  Foreign  Courts.'] — The  judgment,  &c.  of  foreign 
courts  are  proved  by  exempliGcations  under  the  seal  of  the  court.  And 
it  must  be  proved  that  the  seal  affixed  to  the  exemplification  is  the  seal 
of  the  court;  it  is  not  sufficient  to  prove  merely  the  judge's  handwriting 
subscribed  to  it.  Henry  v,  Adey,  3  East,  22 1.  If,  indeed,  it  be  sat* 
isfactorily  proved  that  the  court  has  no  seal,  then  an  exemplification, 
signed  by  the  chief  judge  of  the  court,  would  perhaps  be  received,  upon 
proof  of  the  judge's  handwriting.  Alves  v.  Bunbury,  4  Camp.  28. 
But  it  is  not  sufficient,  for  the  purpose  of  letting  in  such  evidence,  to 
prove  that  the  seal  of  the  court  is  so  much  worn  as  no  longer  to  make 
any  impression;  Cavan  v.  Stuart,  1  Stark.  525;  nor  will  a  copy  signed 
by  the  clerk  of  the  court  be  sufficient,  even  although  it  be  proved  that 
the  court  has  no  seal,  Appleton  v.  Braybrook,  2  Stark.  6;  6  M.  ft 
Selw.  34.  See  Flindt  v.  Atkins,  3  Camp.  215,  n.  It  may  be  neces- 
sary to  state,  that  the  rule  here  laid  down  for  the  proof  of  foreign 
judgments,  &c.,  relates  equally  to  the  judgments  of  courts  in  the  British 
coloqies  as  to  those  of  courts  in  countries  unconnected  with  this  king- 
dom. But  records  of  the  courts  in  Ireland  may  be  proved  by  examined 
copies,  ftc,  in  the  same  manner  as  the  records  in  this  couotr}'.  But 
see  Harris  9.  Saunders,  4  B.  &Cr.  411.  It  is  necessary,  however,  that 
the  court  should  be  satisfied  that  it  was  with  a  record  the  copy  was  ex- 
amined; and  therefore,  where  the  witness  produced  to  prove  the  copy 
stated  that  be  examined  it  with  a  parchment  roll  shewn  to  him  in  a  room 
over  the  fpur  courts  at  Dublin,  without  seeing  from  whence  it  was  taken, 
or  knowing  the  person  who  produced  it  to  be  an  officer  of  the  court, 
Lord  ElUnborough  refused  to  receive  it  in  evidence.  Adamthwaite  v. 
Synge,4  Camp.  372;  1  Stark.  183. 

As  to  the  proof  of  the  laws  of  a  foreign  country  :  if  not  written,  they 
may  be  proved  by  the  parol  evidence  of  witnesses  of  competent  skill :  if 
written,  a  copy  properly  authenticated  must  be  produced.  Clegg  v.  Levy, 
3  Camp.  166:  Millar©.  Heinrick,  4  Camp.  155,  per  Gibbs,  C.  J.:  La- 
con  r.  Higgins,  3  Stark.  178.  The  witness  to  prove  a  foreign  law  most 
be  a  person  peritus  virtute  officiij  or  vtrttUe  professionis.  A  Roman  Ca- 
tholic bishop,  who  held  in  this  country  the  office  of  a  coadjutor  to  a  vicar 
apostolic,  and  as  such  authorised  to  decide  on  cases  affected  by  the  law 
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of  Rome,  was  tberefore  held,  io  virtue  of  bis  office,  to  be  a  witness  ad- 
missible to  prove  tlie  law  of  Rome  as  to  luarriage,  Sussex  Peerage  Case, 
11  Cla.  &  Fia.  85;  1  C  &  K.  213.  Such  a  witness  may  refer  to  for- 
eign law-books,  to  refresh  his  memory,  or  to  correct  or  confirm  bis  opin- 
ion, but  the  law  itself  must  be  taken  from  his  evidence.  Id. 

The  acts  of  state  of  a  foreign  government  must  be  proved  by 
copies  examined  with  the  public  archives  abroad  ;  a  copy  printed  and  pub- 
lished abroad  by  the  authorized  printer  of  the  foreign  government  will  not, 
it  seems,  be  sufficient.  Richardson  v.  Anderson,  1  Camp.  G5,  n. 

*Survey$y  Inquisitions^  4^c.] — Inquisitions  taken  by  virtue  of  [  *136  ] 
the  Queen's  writ,  or  of  a  commission  under  the  seal  of  the  Ex- 
chequer, &c.  are  proved  by  the  production  of  the  writ  or  commission 
and  inquisition,  or  by  an  examined  copy  thereof  if  they  have  been  re- 
turned and  filed;  and  indeed  it  may  be  questionable  whether  they  can 
be  evidence  at  all,  until  returned  and  filed.  1  Phil.  £v.  392;  Cornish 
V.  Searell,  8  B.  &  C.'474. 

Public  surveys,  many  of  which  are  to  be  found  in  the  Exchequer,  are 
proved  by  the  production  of  tliem  by  the  proper  officer,  without  further 
proof.     1  Phil.  Ev.  403- 

Domesday-book,  when  evidence,  (see  1  Stark.  Evid.),  must  be  pro- 
duced; at  the  trial,  if  intended  to  prove  the  gist  of  the  pleading;  Hob. 
188;  but  if  intended  to  prove  some  collateral  matter  merely,  an  examin- 
ed copy  of  that  part  of  the  book  relating  to  it  will  be  sufficient. 

Registers^  4^c.] — Christenings,  marriages,  and  burials,  may  be  proved 
by  the  parish  register  in  which  they  are  entered,  by  giving  in  evidence 
either  the  register  itself,  or  an  examined  copy  of  it.  Oilb.  Ev.  72;  2 
Bac.  Abr.  Ev.  (F).  See  Walker  v.  Countess  Beauchamp,  6  C.  &  P. 
552.  Besides  the  register,  some  proof  must  be  given  of  the  identity  of 
the  parties  married,  &c.  Birt  v.  Barlow,  1  Dougl.  170.  By  the  6  &  7 
Will.  4,  c.  86,  8.  38,  certified  copies  of  entries  sealed  or  stamped  with 
the  seal  of  the  register  Office  established  by  that  act,  are  to  be  received 
as  evidence  of  the  birth,  death,  or  marriage  to  which  they  relate,  without 
fbrlber  or  other  proof  of  the  entry.  And  by  the  stat.  3  &  4  Vict.  c.  92, 
8.  6,  all  registers  and  records  deposited  in  the  General  Register  Office  by 
virtue  of  that  act,  [non-parochial  registers]  except  the  registers  and  records 
of  baptisms  and  marriages  at  the  Fleet  and  King^s  Bench  prisons,  at 
May  Fair,  at  the  Mint  in  Southwark,  lie.,  which  were  deposited  in  the 
Registry  of  the  Bishop  of  London  in  the  year  1821,  (see  s.  20),  shall 
be  deemed  to  be  is  legal  custody,  and  be  receivable  in  evidence  in  all 
courts  of  justice;  and  provision  is  made  for  the  prodoctioti  of  them  by  the 
regtstrar^neral.  And  s.  17  expressly  provides,  thai  in  att  crinNnel  cases 
the  original  register  or  recovd  shaH  be  produced. 

The  FliMt  books  are  not  evidence  of  a  marriage;  Read  e.  Fssser, 
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Peake,  332;  or  for  any  purpose.  Doe  d.  Dairies  v.  Gatacre,  8  C.  & 
P.  673.  See  3  &  4  Vict.  c.  92,  s.  6,  supra.  The  marriage  of  Jews  is 
by  a  written  contract,  which  is  afterwards  solenanly  ratified  in  the  syna- 
gogue. In  order  to  prove  such  a  marriage,  it  is  not  sufficient,  it  seemsi 
to  prove  the  religious  ceremony  by  the  parol  testimony  of  some  person 
who  was  present,  but  the  contract  n)ust  also  be  proved.  Horn  v.  Noel,  1 
Camp.  61. 

The  register  of  the  navy,  with  the  letters  Dd.  opposite  to  a  name 
therein  registered,  (it  being  proved  to  be  the  practice  of  the  navy  office 
to  write  these  letters  opposite  to  the  names  of  such  persons  as  died),  was 
bolden  admissible  evidence  of  the  death  of  a  man,  opposite  to  whose 
name  these  letters  were  written.  Bull.  N.  P.  249;  R.  v.  Rhodes,  1 
Jjeach,  24. 

The  prison  books  of  the  Fleet  and  Queen^s  Bench  prisons  are  ad- 
niissible  evidence  to  prove  the  tinie  at  which  a  prisoner  was  committed  Of 
discharged;  R.  v.  Aikes,  1  Leach,  591;  but  they  are  not  admissible  to 
prove  the  cause  of  commitment.     Salle  v,  Thomas,  3  B.  &  P.  188, 

The  poll  books  of  an  election  are  also  admissible  evidence, 
[  *13Q  ]  and  *may  be  proved  by  an  examined  copy.  Mead  v.  Robin- 
5ion,  Willes,  424;  Brocas  v.  Mayor  of  London,  1  Str.  307. 
An  entry  in  a  family  Bible,  an  examined  copy  of  an  inscription  on  a  tomb- 
stone, a  pedigree  hung  up  in  a  farpily  mansion,  and  the  like,  are  admissi- 
ble evidence  in  questions  of  pedigree,  Goodright  v.  Moss^  Cowp.  591; 
9nd  see  4  Camp,  401;  T.  Raym.  84. 

On  the  trial  of  an  indictment  for  the  non-^repair  of  a  highway,  entries  in 
an  ancient  parish  book,  produced  by  the  churchwarden  from  the  parish 
chest,  were  held  receivable  in  evidence  jlo  shew  who  w^e  the  surveyors 
of  the  highways  at  that  time.  Reg,  v.  Inhabitants  of  Pembridge,  C.  & 
Mar,  157* 

Certificatis,  ^c] — The  certificates  of  bishops  with  respect  to  marriage^ 
general  bastardy,  excommunication  orders,  and  other  the  like  matters,  are 
received  in  evidence;  Co.  Lit.  74:  R.  o.  Mawbey,  6  T.  R.  637;  so  are 
the  certificates  of  the  judges  in  Wales  respecting  the  practice  of  their 
courts,  6  T.  R.  638;  and  so  are  the  certificates  of  justices  of  peace  as 
to  a  highway  being  in  repair.  6  T.  R.  619. 

But  the  certificate  of  a  British  consul  abroad  is  not  admissible  as  evi- 
dence in  the  cpurts  of  this  country.     Waldron  v.  Coombe,  3   Taunt. 
162;  Ex  parte  Church,  1   D.  &  R.   324.     Yet  instruments  of  this  de- 
scription are  daily  sent  here  from  abroad,  under  the  mistaken  idea  that  our 
courts  receive  them  in  evidence. 

The  mere  production  of  a  diploma  of  doctor  of  physic,  under  the  seal 
of  one  of  the  universities,  is  not  of  itself  evidence  to  shew  that  the  party 
tbereiQ  nam^  is  entitled  to  that  degree,    Moises  v.  Thornton,  8  T^  R« 
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SOS.  See  Collins  v.  Carnegie,  3  Nev.  &  M.  703;  I  Adol.  &  Ell.  695. 
And  although,  by  stat.  G  6.  4,  c.  133,  s.  7,  the  common  seal  of  the 
Society  of  Apothecaries  of  the  city  of  London  shall  be  received  as  suffi- 
cient proof  of  the  authenticity  of  the  certiOcate  to  which  the  seal  is  affix- 
ed, it  must  be  proved  to  be  the  genuine  seal  of  the  society.  Chadwick  v. 
Bunning,  Ry.  &  M.  N.  P.  306. 

tSncietU  Terriers^  ^^c] — Ancient  terriers,  surveys,  and  maps  of  manors, 
^c,  when  evidence,  must  be  produced  at  the  trial,  and  such  circumstan- 
ces connected  with  them  stated  in  evidence  as  may  induce  the  court  and 
jury  to  give  credit  to  them.     See  1  Phil.  Ev.  419. 

Corporation  Booksy  «^c.] — Entries  in  corporation  books,  and  in  the 
books  of  public  companies,  relating  to  things  public  and  general,  and 
entries  in  other  public  books,  may  be  proved  by  exajnined  copies.  R.  v. 
Mothersell,  Sir.  93,  307;  Mercers  of  Shrewsbury  v.  Hart,  1  C.  &  P. 
1 14.  Entries  in  the  books  of  the  Custom-house,  of  the  Bank,  and  of 
the  East  India  Company,  of  the  South  Sea  Company,  or  th^  like,  may 
be  proved  in  the  same  manner.  See  Gerry  v,  Hopkins,  2  Ld.  Raym. 
851:  Warriner  17.  Giles,  2  Str.  954.  1005:  Edwards  v.  Vesey,  Hardw. 
128:  2  Doug.  593,  n.  8:  Breton  o.  Cope,  Peake,  30;  Hodgson  v.  Ful- 
larton,  4  Taunt.  787:  Mortimer  v.  M'Allan,  6  M.  &  W.  58.  But  in- 
struments of  a  private  nature,  such  as  a  letter  found  in  the  corporation 
chest,  R.  r.  Gwyn,  1  Sy.  401,  or  the  like,  must  be  proved  in  the  ordi- 
nary way  as  any  other  instrument. 

Inspection  of  corporation  books  and  other  public  writings  is  granted  in 
civil  actions,  but  not  in  criminal  cases,  where  it  would  have  the 
effect  of  making  a  defendant  furnish  evidence  to  criminate  *him-  [  ^137  ] 
self.     R.  f>.   Heydon,  1   W.  Bl.  351:  R.  t;    Purnell,  Id.   37; 
1  Wils.  239;  1  Ld,  Raym.  705;  2  Id.  927;  2  Str.  1210. 

The  production  in  evidence  of  many  of  the  documents  above  mention- 
ed has  been  much  facilitated  by  the  recent  stat.  8  &  9  Vict.  c.  113:  the 
firstsection  of  which  enacts,  that  wherever  by  any  act  now  in  force  or  here- 
after to  be  in  force  any  certificate,  official  or  public  document,  or  document 
proceeding  of  any  corporation  or  joint  slock  or  other  company,  or  any 
certified  copy  of  any  document,  bye-law,  entry  in  any  register  or  other 
book,  or  of  any  other  proceeding,  shall  be  receivable  in  evidence  of  any 
particular  in  any  court  of  justice,  or  before  any  legal  tribunal,  or  either 
House  of  Parliament  or  any  Committee  of  either  House,  or  in  any  judi- 
cial proceedings,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a 
stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  impressed 
with  a  stamp  and  signed,  as  directed  by  the  respective  acts  made  orio  be 
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hereafter  made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or 
stamp  is  necessary,  or  of  the  signature  or  of  the  official  character  of  the 
person  appearing  to  have  signed  the  same  and  without  any  further  proof 
thereof,  in  every  case  in  which  the  original  record  could  have  been  re* 
ceived  in  evidence. 

Public  AcU  of  State.'] — The  Gazette,  printed  and  publised  by  the 
Queen^s  printer,  is  evidence  of  all  acts  of  state.  R.  «.  Holt,  5  T.  R. 
436.  Therefore,  a  Gazette  which  stated  that  addresses  bad  been  pre- 
sented to  the  King  from  several  bodies  of  bis  subjects,  expressive  of 
their  loyalty,  was  holden  to  be  evidence  of  that  fact.  lb.  See  R.  v. 
Gardner,  2  Camp.  513.  It  is  not  evidence  of  a  private  matter  contained 
therein,  unless  it  be  shewn  that  the  party  to  be  affected  has  read  the 
article.  Harratt  v.  Wise,  9  B.  &  C.  712.  The  mere  production  of 
the  Gazette  would  seem  to  be  sufficient,  without  proof  that  it  was  bought  at 
the^Gazette  office,  or  from  whence  it  came.    R.  «.  Forsyth,  R.  &  R.  277. 

The  Queen's  proclamations  in  the  Gazette  are  evidence,  see  Van 
Omeron  v.  Dowich,  2  Camp.  44,  and  are  proveable  by  copies  thereof 
purporting  to  be  printed  by  the  primers  to  the  crown  or  to  either  House 
of  Parliament.  8  &  9  Vict  c.  113,  s.  3.  Where  a  proclamation  recit- 
ed that  it  had  been  represented  that  certain  outrages  had  been  committed 
in  different  parts  of  certain  counties,  and  offered  a  reward  for  the  dis- 
covery and  apprehension  of  the  offenders,  it  was  holden  to  be  admissible 
evidence  to  prove  an  introductory  averment  in  an  information  for  a  libel, 
that  divers  acts  of  outrage  had  been  committed  in  those  places.  R.  v, 
Sutton,  4  M.  &  Sel.  532. 

So,  the  articles  of  war,  printed  by  the  Queen's  printer,  are  evidence. 
Brougb  9.  Perkins,  5  T.  R.  442,  446.  So,  the  almanack  annexed  to 
the  common  prayer  book,  (R.  v.  Holt,  6  Mod.  81),  is  evidence  that  such 
a  day  of  the  year  was  Sunday,  or  the  like.  Page  r.  Fawcet,  Cro.  El. 
227;  1  Leon.  242;  1  Sid.  300;  6  Mod.  41. 

As  to  the  acts  of  state  of  a  foreign  government,  see  ante,  p.  134. 

3.    WritUn  Instruments  of  a  Private  Mature. 

When  a  deed  is  to  be  given  in  evidence,  the  general  rule  is,  that  the 
deed  itself  must  be  produced  at  the  trial.  LeyGeld's  case,  10  Co.  92  b, 
93.  To  this,  however,  there  are  some  exceptions,  arising  from 
[  *i38  ]  *necessity;  as,  where  the  deed  is  in  the  hands  of  the  opposite 
party.  Read  v.  Brookman,  3  T.  R.  153:  Wymark's  case,  5 
Co.  73  a,  or  has  been  lost  by  time  or  accident,  orgby  any  other  casoalty,  as 
by  fire,  &c..  Read  «.  Brookman,  3  T.  R.  151,  153,  n.,  (see  Kensingfoo 
V.  Inglis,  8  East,  273:  Brewster  v.  Sewell,  3  B.  &  Aid.  296:  Freeman 
t.  ArkeH,  2  B.  A;  C.  494, 09  to  proof  of  tlu  IosBj  ^O)  ^^  contents  of 
it  mu^  be  proved  by  a  copy,  or  other  secondary  evidence.     Leyfield's 
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case,  10  Co.  92  h:  Medlicot  v.  Joyner,  1  Mod.  4.  Upon  indictments 
for  forgerj)  however,  it  is  the  generally  understood  rule,  that  the  prisoner 
caooot  be  convicted  unless  the  forged  instrument  be  produced.  But  in 
R.  V  Hunter,  3  C.  &  P.  593,  4  C.  &  P.  12S,  where  it  appeared  that 
the  deed  alleged  to  be  forged  was  in  the  custody  of  the  defendant,  who, 
after  notice,  refused  to  produce  it,  secondary  evidence  of  the  deed  was 
received. 

Secondly,  as  to  the  proof  of  the  execution  of  the  deed:  if  there  have 
been  no  subscribing  witness  to  it,  then  proof  of  the  handwriting  of  the 
parties  will  be  sufficient,  the  law  in  such  a  case  presuming  a  delivery. 
But  if  the  deed  were  attested,  the  execution  m|fst  be  proved  by  at  least 
one  of  the  subscribing  witnesses.     Gilb.  Ev.  99:  Barnes  v.  Trompowsky, 
7  T.  R.  266:  Breton  v.  Cope,   Peake,  31 :  Manners  v.  Postan,  4  Esp. 
240;  and  see  England  v.  Roper,  1   Stark.   304:  unless  perhaps,  where 
the  fact  of  execution  is  one  of  the  admissions  in  the  cause;  Milward  v. 
Temple,   1    Camp.    375:  for  even  the  acknowledgment  of  the  party. 
Abbot  V,  Plumbe,  I  Dougl.  216 j  or  his  admission  in  an  answer  to   a  bill 
of  discovery,  is  in  this  case  deemed  merely  secondary  evidence.     Call  v. 
Dunning,  5  Esp.  16;  4  East,  53:  Johnson  v.  Mason,  5  Esp.  16:  and 
see  5  T.  R.  366.     It  does  not  appear  necessary  that  the  subscribing 
witness  should  swear  that  the  deed  was  actuaUy  executed  in  his  presence; 
if  be  were  afterwards  desired  to  attest  it  by  the  party  who  executed  it, 
Grellier  v.  Neale,  Peake,  N.  P.  C.  146:  PowelU.  Blackett,  1  Esp.  97, 
or  in  the  presence  of  the  party.   Park  v\  Mears,  3  Esp.  171,  2  B.  &  P. 
'  217,  and  he  att^ed   it  accordingly,  this  will   be  sufficient,  provided  the 
attestation  and  execution  be  done  so  nearly  at  the  same  time,  as  fairly  to 
be  deemed  parts  of  the  same  transaction.     MS.  £.  1814.     On  the  other 
band,  a  person  who  even  sees  an  instrument  executed,  but  who  is  not 
desired  by  the  parties  to  attest   it,  cannot,  by  afterwards  putting  bis  name 
to  it,  prov^it  as  an  attesting  witness.     M'Craw  o.  Gentry,  3  Camp.  232. 
To  this  rule,  of  provbg  tbe  execution  by   the  evidence  of  an  attesting 
witness,  however,  there  are  many  exceptions.     Firttj  where  the  execu- 
tion forms  one  of  the  admissions  in  the  cause.     Supra.     iS«conft/y,  where 
the  deed  (and  the  same  as  to  a  will,  although  it  be  less  than  thirty  years 
since  the  testator's  death,  Doe  d.  Oldnall  v.  WoUey,  8  B.  &  C.  22)  is 
thirty  years  old  or  upwards,  tbe  court  will  presume  that  it  has  been  duly 
executed,  and  will  not  require  it  to  be  proved,  BuH.  N.  P.  255;  Chelsea 
Water  Works  v.  Cowper,  1  Esp.  275,  278,  provided  possession  have 
followed  the  deed,  or  some  satisfactory  account  be  given  of  it,  and  pro- 
vided there  be  no  erasure  or  interlineation  in  it,  and  that  it  do  not  import 
fraud;  otherwise  it  must  be  proved  as  in  ordinary  cases,  either  by  tbe 
attesting  witness,  or  by  evidence  of  his  and  the  party's  handwriting.     2 
Bac.  Ab.,  £v.  (F);  Bull.  N.  P.  255:  and  see  3  Taunt.  91.     It  may 
be  necessary  here  to  remark,  that  when  you  give  an  ancient  obligation  for 
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the  payment  of  money  in  evidence,  you  should  be  prepared  to  prove  the 
payment  of  interest  within  the  last   twenty  years,  or  other  circumstances 

sufficient  to  rebut  the  presumplion  which  the  law  will  other- 
[^139]   *wise  raise  of  such  obligation   having  been   satis6ed.     See  1 

Burr.  444;  2  Str.  826;  W.  Bl.  532;  1  T.  R.  272.  Third- 
Zy,  where  a  deed  enrolled  (and  to  which  enrollment  was  necessary)  is 
given  in  evidence,  it  is  not  necessary  to  prove  the  execution  of  it  by  the 
subscribing  witness;  but  it  may  be  proved  by  the  enrollment  indorsed  oo 
it,  or,  if  ihe  deed  be  lost,  by  an  examined  copy  of  the  enrollment,  as  al- 
ready mentioned,  ante,  p.  128.  Fourthly^  where  one  deed  is  recited  io 
another,  proof  of  the  second  deed  is  deemed  proof  of  the  one  recited, 
as  against  the  parties  to  the  second  deed  and  those  claiming  under  them, 
2  Bac.  Abr.  Ev.  (F).  Fifthly^  if  the  name  of  a  fictitious  person  be  put 
as  the  only  subscribing  witness,  evidence  of  the  handwriting  of  the  party 
alone  will  be  sufficient.  Fasset  v.  Brown,  Peake,  N.  P.  C.  23.  So  if 
the  subscribing  witness  be  since  dead.  Nelson  v.  Whittall,  1  B.  &  A.  19: 
and  see  6  East,  85,  or  have  became  insane,  12  Vin.  Abr.  224:  Currie 
V,  Child,  3  Camp.  283,  or  be  abroad,  out  of  reach  of  the  process  of  the 
court.  Holmes  v.  Poniin,  Peake,  N.  P.  C  99:  Cooper  «.  Marsden,  1 
Esp.  2:  Willis  v.  Delancey,  7  T.  R.  265;  12  Vin.  Abr.  224:  and  see 
Hodnet  v.  Foreman,  1  Stark.  90;  whether  there  domiciled  or  not; 
Prince  v.  Blackburn,  2  East,  250;  or  if  he  have  set  out  for  the  purpose 
of  leaving  the  kingdom;  Ward  v.  Wells,  1  Taunt.  461;  or  if  from  cir- 
cumstances it  may  fairly  be  presumed  that  he  has  left  the  kingdom;  War- 
dell  V.  Farmer,  2  Camb.  282:  Wyatt  v.  Bateman,  7  Ct&  P.  586;  or  if 
it  appear  that  he  is  serving  in  the  navy,  Parker  v.  Hoskins,  2  Tauot. 
223,  or  the  like;  or  if,  after  a  bona  fide  serious  and  diligent  inquiry,  be 
cannot  be  found;  Cochlan  v.  Williamson,  1  Doug.  93:  Cunliffe  v.  Sef- 
ton,  2  East,  183;  Barnes  v.  Trompowirky,  7  T.  R.  266:  Crowsby  r. 
Percy,  1  Camp.  303;  1  Taunt.  364:  Wardle  v.  Farmer,  2  Gamp.  282: 
Wilman  v.  Worrall,  8  C.  &  P.  280:  Earl  of  Falmouth  v.  Roberts^  9 
M.  &  W.  469;  or  if  he  be  interested  in  the  event,  of  the  suit,  Buckley 
V.  Smith,  2  Esp.  697:  Swire  v.  Bell,  5  T.  R.  371 :  Godfrey  ».  Morris, 
1  Str.  34,  (unless  by  the  act  of  the  party  who  calls  him,  Hovill  v.  Ste- 
phenson, 5  Bing.  493),  or  have  become  subsequently  incompetent  as  a 
witness  from  infamy;  Jones  ».  Mason,  2  .Str,  833;  Peake,  Ev.  102: 
then,  upon  proof  of  any  one  of  these  circumstances,  you  will  be  permit- 
ted to  give  secondary  evidence  of  the  execution  of  the  deed;  that  is,  you 
may  prove  the  deed  by  proving  the  handwriting  of  the  witness  and  the 
party.  See  Nelson  v.  Whittaker,  1  B.  &  Aid.  19;  Moo.  &  M.  2S6. 
And  the  rule  on  this  subject  is  not  affected  by  the  power  to  examine 
witnesses  abroad  on  interrogatories,  under  the  stat.  1  W.  4,  c.  22,  s.  4. 
Glubb  V.  Edwards,  2  M.  &  Rob.  300.     But  the  declarations  of  tbe  if  it- 
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ness  himself  as  to  the  place  of  bis   residence,   or  hearsay  statemenls  of 
others  oo  the  subject,  canoot  be  admitled  to  prove  that  he  !s  abroad.  Doe 
d.  Beard  v.  Powell,  7  C.  &  P.  617.     And  although  the  subscribing  wit- 
ness have  become  blind,  the  instrument  cannot   be  read  without   calling 
biro.     Crank  o.  Frith,  2  M.  &   Rob.   262;  9  C.    &   P.    197:    but   see 
Wood  tf.  Drury,    1   Ld.   Raym.   734:  Pedler  r.  Paige,  I  M,  &  Rob. 
258,  canira.     In  a  late  case,  Lord  Tenterden   held,   that   proof  of   the 
baodwriting  of  the  subscribing   witness,  who  was   dead,   was  sufficient^ 
without  any  further  proof  of  the  identity  of  the   parties   than  the  identity 
of  the  name  and  description.     Page  v.  Maun,  Moo.  ti  M.  79.     But  see 
Whitelocke  •.  Musgrove,  1  C.  &  M.  511:  Jones  r.  Jones,  9  M.  &  W. 
75.     If  there  be  two  witnesses  to  the  deed,  and  any  of  the  circumstances 
just  now  mentioned  apply  only  to  one  of  them,  the  deed  roust  of  course 
be  proved  by  the  other.      Also,   by  stat.  26  6.  3,  c.  56,  s. 
38,  deeds  executed  in  the  East  '^Indies,  when  the  subscribing  [  *140  ] 
witnesses  are  resident  there,  may  be  given  in  evidence  in  Great 
Britain,  upon  proof  of  the  handwriting  of  the  parties  and  of  the  witness- 
es.    Sixthly,  if  the  deed  appear  to  be  attested  by  one  or  more  persons, 
but  in  point  of  fact  these  persons  never  saw  the  deed  executed  or  deliv« 
ered,  the  attestation  may  be  deemed  a  nullity,  and  the  deed  be  proved  by 
proving  the  handwriting  of  the  party.     Phipps  v.  Parker,  2  Camp.  635, 
636:  Lee  v.  Ballard,  a£sp.  173,   n.:  Grellier  v.  Neale,  Peake,  N.  P. 
O.  146:  but  see  Fitzgerald  r.  Elsee,  1  Camp.   412.     Lastly^  where  the 
subscribing  witness  at  the  trial  is  unable,  or  refuses,  to  disclose  the  truth, 
the  deed  may  be  proved  by  other  witnesses.      Goodtitle  v.   Clayton,  4 
Burr.  2224:  Talbot  v.  Hodson,  7  Taunt.  251. 

Upon  an  indictment  for  forging  a  deed  or  other  written  instrument, 
all  that  it  is  incumbent  upon  the  prosecutor  to  prove  is,  that  the  name 
subscribed  to  the  deed  is  not  the  handwriting  of  the  party  whose  signature 

it  purports'to  be,  which  may  now  be  proved  by  the  party  whose  name  is 
forced.     9  G.  4,  c.  32,  s.  2. 

To  prove  a  will  of  lands,  it  is  only  necessary  to  call  one  of  the  wit* 
nesses  who  attested  it ;  Peake,  Ev.  103  :  Doe  v.  Smith,  1  Esp.  391; 
Skin.  413;  2  Str.  1253:  1  W.  BI.  8;  if  the  opposite  party  wish,  he 
may  call  the  others.  Bull.  N.  P.  264.  The  witness  called,  however, 
should  be  prepared  to  give  parol  evidence  of  every  circumstance  attending 
the  attestation,  necessary  to  shew  that  the  will  was  duly  executed  and  at- 
tested according  to  the  directions  of  the  statute. 

All  other  writings  not  under  seal  are  proved  in  the  same  manner  as 
deeds;  that  is,  by  the  subscribing  witness,  if  there  be  one;  Witherstone 
9.  Edgington,  2  Camp.  94;  1  Stark.  53;  2  Stark.  180;  or  if  not,  thea 
by  proof  of  the  party's  handwriting.  It  is  said,  also,  that  a  writing  of 
this  kind,  if  ancient,  shall  be  received  in  evidence  without  proof,  in  the 
same  maner  as  an  ancient  deed.      Tr.  p$r  pai>,  370  :  but  see  Fortesc. 
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43.  If  lost  or  destroyed,  copies,  or  other  secondary  evidence  of  llielr 
contents,  will  (exceptmg  in  the  case  of  forgery,  see  ante,  p.  139)  be  re- 
ceived; but  evidence  mi»l  be  given,  at  the  same  lime,  of  the  geDuioeoes^ 
of  the  origina)  instrument.     See  Bunb.  889;    I    Alk.    446;  C.  fc  Mar. 

157. 

The  handwriting  of  a  witness  or  parly  may  be  proved   either  by  some 
person  who  has  a  knowledge  of  it,  from  having  seen  him  write,  see  Gar- 
rels  V.  Alexander,  4  Esp.  37;  1  Esp.  14;  2  Stark.   1©4:  h  Holt,  420; 
even  once  only,  Wilman  v.  Worrall,  8  C.  &  P.  380;  Warren  v.  Ander- 
son, 8  Scott,  384;  or  his  surname  only,  Lewis  v.    Sapio,  M.  &  M.  39: 
PowelU.  Ford,  2  Stark.  39,  contra;  or  from  having  been  in  the  habit  of 
corresponding  with  him;  Gould  ».  Jones,  1  W.  Bl.   384;  Harringtoni^. 
Fry,  Ry.  &  M.  N.  P.  90;  or  acting  upon  his  correspondence  with  oth- 
ers; R.  V.  Slaney,  5  C.  &  P.  213;  or  the  handwriting  of  a  party  may  be 
proTed    by  his  own  acknowledgment  or  admission.     Waldridge  v.  Ken- 
nison,  1  Esp.  143.     But  it  cannot  be  proved  by  comparing  it  with  other 
writings,  ah  hough  tjonfessedly  of  his  handwritii>g,    Garrcys  v.  Alexander, 
4  Esp.  37,  117:  Macferson  v.  Thoyte,  Peake,  N.  P.  C.    20:  Stranger 
if,  Searle,  1  Esp.  14:  see  Grifiiths  v.  Ivory,  3  Per.  &  D.  179:  Hughes 
V.  Rogers,  8  M.  &  W.  123:  Younger.  Honner,  2  M.   &  Rob.  536;  1 
C.  &  K.  61.     But  on  a  question  as  to  the  genuineness  of  handwriting,  a 
jury  may  compare  the  document  with    authentic  wrilings  of  the  party  to 
whom  it  rs  ascribed,  if  such  writings   are   in   evidence   for  other    purpo- 
ses of  the  cause.     Soliia  v.  Yarrow,  1  M.  ft  Rob.    133:  R. 
[  *I41  ]  V,  Morgan,  *Id.  134,  n.:  Griffith  v.  Williams,  1  C.  &  J.  47: 
Waddington  v.  Cousins,  7   C.   &  P.  595:  .Doe  d.   Perry  v, 
Newton,  1  Nev.  &  P.  1;  5  Ad.  &  EH.  614,     Also,  perhaps,  where  the 
writing  is  so  ancient  that  no  witness  can  be  found  who  can  prove  it.  Gilb. 
Ev,  25,  26:  see  Peake,  N.  P.  C.  20,  n.      A  person,  however,  who  is 
skilled  in  the  detection  of  forgerie&  may  prove  that  the  writing  is  in  a  feign- 
ed hand,  though  he  never  saw  the  party  write.    R.  v.  Calor>4  Esp.  117; 
1  Esp.  14:  Goodtitle  v.  Brabam,  4  T.  R.  496;  sed  qumrt;  see   Carey 
©..Pitt,  Peake,  Ad.  Ca.  130.     See  2  Esp.  714  ;  5  B.  t  Aid.  330:  R. 
V.  Backler,  5  C.  &  P   118. 

In  a  recent  case,  a  defendant  in  ejectment  produced  a  will,  and  on  one 
day  of  the  trial  (which  lasted  several  days)  called  an  attesting  witness, 
who  swore  that  the  attestation  was  his  ;  and  on  hi^  cross-examination,  two 
signatures  to  depositions  respecting  the  same  will  in  an  ecclesiastical  court, 
and  several  other  signatures  (none  of  them  being  in  evidence  for  any  other 
purpose  of  the  cause)  were  shewn  to  him,  and  he  stated  that  he  believed 
them  to  be  his.  On  the  following  day  the  plaintiff  tendered  as  a  witness 
to  prove  the  attestation  not  to  be  genuine,  an  inspector  of  the  Bank  of 
England,  who  had  no  knowledge  of  the  handwriting  of  the  sapposed  at- 
testing witness,  except  from  having  previously  to  the  trial,  and  again 
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tween  the  two  days,  examined  the  signatures  admitted  by  the  attesting  wit- 
ness ;  which  admission  he  had  beard  made  in  court.  The  Court  of  Queen's 
Bench  were  equally  divided  in  opinion  on  tbe  question,  whether  his  evi- 
dence was  receivable.  Doe  d«  Mudd  v.  Suckermore,  5  Ad.  &  £11.  703; 
2  Nev.  &  Per.  16. 

Where  a  genuine  instrument  is  to  be  given  in  evidence,  care  must  be 
taken  that  it  be  duly  stamped,  if  a  stamp  be  necessary  to  its  validity.  R. 
V.  Hall,  3  Stark.  67.  But  upon  an  indictment  for  forging  a  bill  of  ex- 
change, the  judges  held,  that  it  was  not  necessary  that  it  should  be  stamp- 
ed, in  order  to  its  being  received  in  evidence ;  although  in  stat.  23  G.  3, 
c.  41),  imposing  a  stamp  duty  upon  bills  of  exchange,  it  is  said^  that  no 
such  instrument  shall  be  received  as  evidence,  unless  it  be  first  duly  stamp- 
ed. R.  V.  Hawkeswood,  2  T.  R.  606;  I  Leach,  257  :  R.  «.  Lee,  Id. 
268,  n.  :  R.  f>.  Morion,  2  East,  P.  C.  955  :  R.  v.  Teague,  Id.  979  ;  2 
Russ.  341 .  So,  upon  an  indictment  br  stealing  a  letter,  a  cheque  inclos- 
ed tbouph  unstamped,  was  used  for  the  collateral  purpose  of  connecting 
tbe  defendant  with  the  theft.  R.  p  Pooley,  2  Leach,  900.  But  upon  an 
iDdieCoient  for  arson,  with  intent  to  defraud  an  insurance  company^  the  po- 
licy cannot  be  received  in  evidenceiinless  it  is  duly  stamped.  R.  v.  Gil- 
son,  R.  &  R.  138;  2  Leach,  1007;  1  Taunt.  25.  -  The  rule  upon  this 
subject  seems  to  be,  that,  where  tbe  indictment  is  founded  on  a  written 
instrument,  and  the  instrument  itself  is  the  crime,  it  is  receivable  in  evidence 
witbcnt  a  stamp  ;  but  where  the  indictment  is  for  an  offence  distinct  fpom 
the  instrument,  end  the  instrument  is  only  introduced  collaterally,  it  can- 
not be  received  unless  it  be  properly  stamped.  R.  v.  Smyth,  5  C.  &  P. 
902.     See  Coppock  «.  Bower,  4  M.  &  W«  361. 
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♦Sect.  4.  [  *142  ] 

Parol  Evidence. 

1.  In  what  Ca^ea  receivable  J  142. 

2.  Incompetency  of  fFt/nesscj,  143, 

3.  Credit  of  fVitnesseSy  149. 

4.  How  many  Witnesses  requisite^  1 55« 

5.  Process  against  WUntsses^  156. 

6.  Witnesses^  Expenses^  159. 

7.  Examination  of  Witnesses j  16i. 

1.   In  what  Cases  receivable. 

Parol  evidence  is  inferior  to  written  evidence:  and  as  the  general  rule 
is,  that  tbe  best  possible  evidence  shall  be  given,  il  follows,  of  course. 
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that  parol  evidence  can  never  be  received  where  ihere  is  written  evidence 
of  the  same  fact.  And  so  strict  is  the  role  in  this  respect,  that  where  to 
agreement  in  writing  on  unstamped  paper  was  designedly  destroyed  by  one 
of  the  parties  to  it,  it  was  holden  that  it  was  not  open  to  the  other  party 
to  give  any  evidence  whatever  of  the  matter  of  agreement;  parol  evidence 
could  not  he  received  of  it,  because  it  had  been  reduced  to  writing  ;  nor' 
could  parol  evidence  be  received  of  the  contents  of  the  written  instrument 
as  secondary  evidence,  because,  if  the  instrument  itself  were  produced,  it 
could  not  be  received  in  evidence  for  want  of  a  stamp.  Rippiner  v. 
Wright,  2  B.  &  Aid.  478:  R.  v.  Castle  Morton,  3  B.  ft  Aid.  588:  and 
see  Doe  v,  Cartwright,  Id.  326;  and  2  B.  ft  B.  99.  But  where  a  parol 
contract  is  made  subsequently  to  a  written  contract,  the  latter  being  sub- 
stituted for  the  former,  parol  evidence  may,  of  course,  be  given  of  the 
Jatter  contract.  White  v.  Parkin,  12  East,  578.  As  to  the  cases  io 
I  which  parol  evidence  may  be  received  as  secondary  evidence  of  a  written 
instrument,  where  the  written  instrument  is  proved  to  have  been  burnt, 
destroyed,  or  lost,  or  in  possession  of  the  opposite  party,  $ee  anie,  p.  139. 
There  are  no  degrees  of  parol  evidence  ;  and  therefore,  a  party  who  has 
laid  the  foundation  for  such  evidence,  may  prove  the  contents  of  a  deed 
by  parol,  although  it  appear  that  there  is  an  attested  copy  in  existence. 
Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102:  Brown  v.  Woodman,  6  C.  ft 
P.  206:  Hall  v.  Bali,  3  Scott.  N.  R.  577.  But  it  has  been  held,  that 
where  there  is  a  copy  of  the  original  document,  it  cannot  be  proved  by  a 
copy  of  that  copy.  Liebmani?.  Pooiey,  2  Stark.  R.  167  :  Everin^m 
V.  Roundell,  2  Moo.  ft  Rob.  138. 

Secondly.  It  is  a  general  rule,  that  parol  evidence  shall  not  be  received 
of  anything  which  is  not  immediately  within  the  knowledge  of  the  witness; 
he  must  speak  of  facts  which  happened  in  his  presence,  or  within  bis  bear- 
ing. To  this,  however,  ihere  is  one  exception,  namely,  that  in  a  matter 
of  science,  a  person  intimately  acquainted  with  it  may  be  called  upon  to 
give  his  opinion  as  to  the  probable  result  or  consequence  from  certain  facts 
already  pro.ved.  As,  for  instance,  if  it  were  required  to  determine  whe- 
ther a  roan  died  of  any  particular  disease,  symptoms  being  proved,  a  phy- 
sician may  be  called  upon  to  give  in  evidence  his  opinion  as  to  the  disease 
of  which  the  party  died,  as  founded  upon  the  symptoms  so  proved,  al- 
though he  have  never  seen  the  deceased.  So,  upon  an  indict* 
[  *143  ]  ment  *for  murder,  the  deceased's  wour.ds,  ftc.  being  des- 
cribed, a  surgeon  may  be  called  upon  to  give  in  evidence  Ins 
opinion  whether  the  deceased  died  in  consequence  of  his  wounds,  or  from 
natural  causes.  Upon  a  question  of  insAnity,  a  witness  of  medical  skil| 
may  be  asked  whether  such  and  such  appearances,  proved  by  other  wit- 
nesses, are,  in  his  judgment,  symptoms  of  insanity;  but  it  is  very  doubt- 
ful whether  he  can  be  asked,  if,  from  the  testimony  jgiven,  the  act  with 
which  the  prisoner  is  charged  is,  in  his  opinion^  ao  act  of  insanity,  whicb 
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is  the  very  point  to  be  decided  hj  the  jury.  R.  v.  Wright,  R.  &  R. 
456.  On  an  indictoieot  for  littering  a  forged  will,  which,  it  was  suggest- 
ed, bad  been  written  over  pem^il  marks  that  had  been  rubbed  out,  it  was 
held  that  the  evidence  of  an  engraver,  who  bad  examined  the  paper  with 
a  mirror  and  traced  the  pencil  marks,  was  admissible  on  the  part  of  the 
prosecution.     Reg.  v.  Thomas  Williams,  8  C.  &  P.  434. 

TTiirdly,  We  have  seen,  (ante,  p.  113),  that  hearsay  is  no  evidence, 
excepting  in  certain  excepted  cases  before  mentioned.  But,  in  other 
cases,  all  facts  which  cannot  be  proved  by  records,  or  other  written  evi- 
dence, may  be  proved  by  parol  evidence. 

2.  Inctmpeltncy  of  fVilneuts. 

Persons  deemed  incompetent  as  witnesses,  and  who,  (before  the  recent 
•tatute,  6  &  7  Vict.  c.  85,  post,  p.  144),  were  therefore  not  to  be  allow- 
ed to  give  evidence  upon  a  criminal  prosecution,  may  be  classed  as  fol- 
lows:— those  who  do  not  appear  to  have  sufficient  discretion;  those  who 
do  not  appear  to  have  9  right  sense  of  the  sanctity  and  moral  obligation 
of  an  oath;  those  whose  crimes  had  rendered  them  infamous;  those  who 
were  interested  in  the  event  of  the  suit;  those  who  stand  in  the  relation 
of  husband  or  wife  to  the  defendant;  and,  lastly,  the  counsel  and  8oli« 
Citors  of  the  defendant  and  prosecutor,  in  some  instances. 

F^om  Want  of  Duertiion.^ — An  idiot  shall  not  be  allowed  to  give 
evidence;  Co.  Lit.  6.  6.;  Gilb.  Ev.  144;  nor  a  kinatic,  Co.  Lit.  6.  6.; 
Gilb.  Ev.  144,  unless  during  a  lucid  interval;  Com.  Dig.  Testm.  (A  1); 
nor  a  person  who  is  deaf,  dumb,  and  blind.  But  a  person  who  is  deaf 
and  dumb  merely,  is  not  incompetent;  and  he  may  be  examined  through 
the  medium  of  a  sworp  interpreter,  who  understands  his  signs.  R.  e. 
Ruston,  1  Leach,  408:  R.  v.  Pollock,  MS.  1815:  1  Phil.  Ev.  18,  20. 
80,  an  infant  of  any  age  may  be  a  witness,  provided  such  infant  appear 
sufficiently  to  understand  the  nature  and  moral  obligation  of  an  oath;  for 
Its  competency  depends  not  upon  its  age  but  its  understanding.  R.  e. 
Powell,  1  Leach,  110:  R.  9.  Brazier,  Id.  199:  R.  v.  Williams,  7  C.ft 
P.  320.  See  2  Hale,  278,  284;  Com.  Dig.  Testm.  (A  1)  ;  R.  v. 
Travers,  2  Str.  700;  Gilb.  Ev.  144. 

From  Want  of  Religion.'] — It  is  not  necessary  that  a  witness  should 
be  a  Christian,  or  even  believe  in  the  Old  Testament,  (as  laid  down  in 
some  of  the  older  authorities;  see  Co.  Lit.  6.  6.;  Oilb.  Ev.  142,  143), 
in  order  to  render  bira  competent;  it  is  sufficient  if  be  believe  in  a  Ood, 
in  a  future  state  of  rewards  and  punishments,  and  in  the  moral  obligation 
of  the  oath  he  is  about  to  take.  Omicband  v.  Barkef ,  WiUes, 
£38;  1  Atk.  19,  21;  1  Wib.  84:  Bull.  N.  P.  292;  *R.  v.  [  *144  ] 
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Taylor,  Peake,  11.  Thus,  Christians  of  all  fiects  and  deDomina* 
tioos,  see  R.  9.  Maldrone,  Leach,  412;  Peake,  11,  23,  155;  Jews, 
Gilb.  Ev.  143;  2  Str.  821;  Turks,  Moors,  and  other  Mussulmen,  see 
2  Str.  1104;  Gentoos,  Willes,  538;  1  Atk.  19,  21;  1  Wils.  84; 
Chinese,  C.  &  Mar.  248,  and  the  like,  may  be  witnesses.  But  a  man 
wholly  without  religion,  and  having  no  belief  in  the  moral  obligation  of  an 
oath,  shall  not  be  received  to  give  evidence  in  any  case  whatever.  1 
Atk.  44. 

The  circumstance  that  a  principal  witness,  although  an  adult,  and  of 
sufficient  intellect,  has- no  idea  of  e  future  state  of  rewards  and  punish- 
ments,  is  not  a  sufficient  ground  for  discharging  the  jury,  though  this  ap- 
pears as  soon  as  the  jury  is  charged,  and  before  any  evidence  is  given* 
R.  V.  Wade,  1  Mood.  C.  C.  86. 

From  Infamy.] — Before  the  passing  of  the  statute  6  &  7  Vict.  c.  85, 
persons  convicted  of  treason,  felony,  piracy,  prmmunirty  perjury,  forgery, 
2  Hawk.  c.  46,  s.  19;  Gilb.  Ev.  139;  2  Roll.  Abr.  616;  Co.  Lit.  6; 
or  any  other  species  of  the  crimen  faUi^  such  as  conspiracy,  barratry, 
and  the  like;  R.  v.  Priddle,  1  Leach,  412:  R.  v.  Ford,  2  Salk.  690: 
see  Bushell  v.  Barrott,  Ry.  &  M.  N.  P.  434,  were  not  allowed  to  give 
evidence.  Formerly  it  was  the  general  opinion,  that  standing  in  the 
pillory  for  any  offence,  or  undergoing  any  other  species  of  infamous  cor* 
poral  punishment,  incapacitated  a  man  from  being  a  witness:  2  Hawk.  c. 
46,  s.  19;  Co.  Lit.  6.  &.;  R.  v.  Carter,  5  Mod.  74;  2  Salk.  461,  689: 
but  it  was  afterwards  setted  that  it  was  the  infamy  of  the  crime,  and  net 
the  nature  or  mode  of  the  punishment,  that  destroyed  the  competency; 
Pendock  v.  Mackinder,  2  Wils.  18;  Gilb.  Ev.  140;  and  therefore, 
though  a  man  had  stood  in  the  pillory  for  a  libel,  or  for  seditious  words, 
or  the  like,  be  was  not  thereby  disabled  from  being  a  witness.  Gilb.  Ev. 
140,  141;  3  Lev.  426.  So,  outlawry  in  a  civil  suit  did  not  render  a 
man  incompetent  as  a  witness.  Co.  Lit.  6.  6.;  2  Hawk.  c.  46,  s.  21; 
nor  a  conviction  for  keeping  a  gaming-house;  R.  v.  Grant,  Ry.  8l  M.  N. 
P.  270.  Nor  had  the  mere  commission  of  any  offence  that  effect,  unless 
the  party  had  been  actually  convicted  of  it.  Kel.  17,  18;  1  Sid.  51; 
Cowp.  3.     See  11  East,  309. 

A  pardon,  also,  of  any  of  these  offences,  had  the  effect  of  restoriog 
competency,  in  as  full  a  manner  as  if  the  witness  had  never  been  con- 
victed; 2  Hawk.  c.  46,  s.  22;  Gilb.  Ev.  141,  142;  except  in  two  cases 
only,  viz.  perjury  on  the  stat.  5  El.  c.  9,  and  conspiracy  at  the  suit  of 
the  Queen;  R.  v.  Guisse,  1  Ld.  Raym.  257;  R.  v.  Ford,  2  Salk.  690; 
2  Hawk.  c.  46,  s.  22:  and  so  had  the  endurance  of  the  punishmeot, 
upon  a  conviction  for  any  felony  not  capital,  or  for  any  misdemeanor,  ex- 
cept perjury  and  subornation  of  perjury.  6  G.  4,  c.  25,  s.  2;  9  O.  4, 
c.  32,  ss.  3,  4. 
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But  now,  by  the  stat.  6  &  7  Vict.  c.  85,  s.  1,  no  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  incapacity  from  crime  or  interest 
from  giving  evidence,  either  in  person,  or  by  deposition,  according  to  the 
practice  of  the  Court,  on  the  trial  of  any  issue  joined,  or  of  any  nratter 
or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner, 
magistrate,  officer,  or  person  having,  by  law  or  by  consent  of  parties  autho- 
rity to  hear,  receive,  and  examine  evidence;  but  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn  affirmation, 
in  those  cases  wherein  affirmation  is  by  law  receivable,  not- 
withstanding that  such  ^person  may  or  shall  have  an  interest  in  [  *145  } 
the  matter  in  question,  or  in  the  event  of  the  trial  of  any 
issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action,  or  proceeding 
in  which  he  is  offered  as  a  witness,  and  notwithstanding  that  such  person 
offered  as  a  witness  may  have  been  previously  convicted  of  any  crime  or 
offence* 

From  InUre$t,'\ — It  was  also  a  general  rule  of  evidence,  before  the 
Stat.  5  &  7  Vict.  c.  Soy  not  to  admit  the  testimony  of  a  witness  who  wa^ 
necessarily  to  be  a  gainer  or  loser  by  the  event  of  the  cause,  whether 
such  advantage  were  direct  and  im^mediate,  or  consequential  only.  '  Co. 
Litt.  6;  Gilb.  £v.  19.  See  1  Sid.  237;  2  Atk.  615;  Hardw.  256;  4 
Burr.  2251;  3  T.  R.  27;  7  T.  R.;  9  B.  &  C.  549. 

There  were  several  exceptions,  however,  to  this  rule,  in  criminal  cases. 
Firit,  A  person  entitled  to  a  reward  upon  the  conviction  of  the  defen- 
dant was  not  thereby  rendered  incompetent  to  give  evidence  against  him. 
R.  V,  Muscot,  10  Mod.  193,  whether  the  reward  were  given  by  statute,, 
by  proclamation,  or  by  a  private  person.     1  Ph.  £v.  119,  127. 

Secondly.  Where  the  penalty  for  an  offence  was  given  by  statute  to  the 
poor  of  a  parish  or  place,  an  inhabitant  of  that  parish  or  place  was  a  com- 
petent witness  to  prove  the  offence,  if  the  penalty  did  not  exceed  202.  > 
notwithstanding  that  the  parish  or  place  might  be  bene6ted  by  the  convic- 
tion. 27  6.  3,  c.  29.  So,  upon  an  indictment  for  not  repairing  a  bridge 
or  highway  thereunto  belonging,  an  inhabitant  of  the  county  or  parish  re- 
spectively might  be  a  witness,  although  the  county  or  parish  might  be  ben- 
e6ted  by  his  testimony.  1  Anne,  st.  l,c.  18,  s.  13;  see  15  East,  474; 
1  B.  &  Aid.  66.  But  this  statute  applied  only  to  indictments  or  informa- 
tions against  parties  liable  to  repair  bridges  and  the  highways  thereto  he-^ 
longing,  and  not  to  indictments  for  the  non-repair  of  highways  generally. 
Upon  an  indictment  for  the  non-repair  of  a  highway  inhabitants  rated  ox 
liable  to  be  rated  have  been  held  incompetent  witnesses;  and  the  stat. 
54  G.  3,  c.  170,  s.  9,  did  not  render  them  competent.  Oxenden  «^ 
Palmer,  2  B.k  Ad.  236:  R.  v.  Bishop  Auckland,  1  M.  &Rob.  286^- 
1  Ad.  k  £11.  744.  But  see  now  the  5  &  6  W.  4,  c.  50,  s.  100^  (post, 
B.  II,  C,  Y.  S.  II).    Aixd  by  the  stat.  3*4  Yicl.  c  26^  s.  1,  it  ww 
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enacted,  that  no  person  called  as  a  vvitness  on  any  trial,  io  aay  court  what- 
ever, should  be  disabled  or  prevented  from  giving  evidence  by  reason  on- 
ly of  his  being,  as  the  inhabitant  of  any  parish  or  township,  rated  or  assess- 
ed, or  liable  to  be  rated  or  assessed,  to  the  relief  of  the  poor  or  for  or  to- 
wards the  maintenance  of  church,  chapel,  or  highways,  or  for  any  other 
person  whatsoever. 

Thirdly,  The  prosecutor  was  in  all  cases  a  competent  witness  to  prove 
the  offence,  Peake,  Ev.  153 — 155:  see  Gilb.  £v.  123,  even  although  be 
entitle  himself  to  the  restoration  of  his  stolen  goods  by  the  conviction.  R. 
V,  Muscot,  10  Mod.  193,  or  entitle  himself  to  costs  by  the  conviction, 
where  the  indictment  has  been  removed  by  certiorari.  lb.  Upon  an  in- 
dictment for  perjury,  the  party  injured  by  the  perjury  was  a  competent 
witness  to  prove  it;  for  he  could  not  afterwards  avail  himself  of  the  con- 
viction in  any  civil  suit,  either  at  law  or  in  equity.  R.  v.  Boston,  4 
East,  572;  and  see  Id.  572,  n.;  1  Taunt.  520:  R.  v.  Dalby,  Peake, 
N.  P.  C.  12:  R.  V  Eden,  1  Esp.  97:  R.  t;.  Hulme,  7  C  &  P.  8.  See 
Reg.  V.  Keat,  2  Mood.  C.  C  24:  Reg.  r.  Yates,  C.  &  Mar.  1S2- 
Forgery,  indeed,  was  the  only  criminal  case  in  which  the  party  injured 
was  not  a  competent  witness  to  prove  ihe  offence,  the  person 
[  *146  ]  whose  name  was  forged  being  deemed  ^incompetent  as  a  wit- 
ness to  prove  the  forgery.  Gilb.  Ev.  124;  R.  v.  Rhodes,  2 
Str.  728:  R.  ».  Caffy,  2  East,  P.  C.  995:  R.  v.  Tayter,  1  Leach,  214: 
R.  V,  Boston,  4  East,  582,  per  Lord  Ellenborough^  C.  J.  This  rule  seems 
to  have  been  originally  adopted  upon  the  erroneous  supposition  that  the  wit- 
ness would  be  discharging  himself  of  his  liability  by  the  conviction,  and 
that  the  record  of  conviction  might  be  given  in  evidence  for  him  in  an  ac- 
tion upon  the  forged  instrument;  and  we  accordingly  find  that,  in  ca^es 
where  this  reason  does  not  apply,  the  person  whose  name  was  foiled  faa$ 
been  admitted  as  a  competent  witness.  See  R.  v.  Newland,  1  Leach, 
311:  R.  V.  Sponsonby,  Id.  332:  R.  v.  Wait,  1  Bing.  121;  R.  &  R,  607: 
R.  V.  Peacock,  R.  &  R.  278:  R.  v,  Mott,  Id.  435.  But^by  stat.  9  G. 
4,  c.  32,  s.  2,  it  was  enacted,  that  no  person  should  be  deemed  an  incom- 
petent witness  in  support  of  a  prosecution  for  forgery  or  uttering  forged 
instruments  by  reason  of  any  interest  which  he  might  have,  or  be  supposed 
to  have,  in  the^ instrument  forged. 

Fourthly.  An  accomplice  was  always  a  competent  witness  although 
bis  expectation  of  pardon  depended  upon  the  defendant's  conviction. 
Gilb.  Ev.  136;  1  Hale,  303;  2  Hawk.  c.  46,  s.  94.  See  Say.  289; 
Mead  v.  Robinson,  Willes,  423.  So,  an  accessary  is  a  competent  witness 
against  his  principal  and  the  principal  against  the  accessary;  as,  for  in- 
stance, upon  an  indictment  for  receiving  stolen  goods,  the  person  who 
stole  the  goods  is  a  competent  witness.  R.  v>  Patram,  2  East,^782:  R. 
V.  Haslom,  1  Leach,  467.  But  the  fact  of  the  witness's  being  an  accom- 
plice, accessary,  or  principal,  detracts  very  materially  from  his  credit; 
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Gilb.  Ev.  136;  and  it  is  always  considered  necessary«(altbough  in  strict  law 
it  is  not  essential,  see  R.  v.  Hastings,'  7  C.  ft  P.  152),  in  order  to  induce 
tlie  jury  to  credit  bis  testimony,  to  give  other  evidence  confirmatory  of,  at 
least,  some  of  the  leading  circumstances  of  bis  story  from  which  the  jury 
may  be  able  to  presume  that  be  has  told  the  truth  as  to  the  rest.  See 
Cowp.  336.  If,  upon  an  indictment  against  several,  the  accomplice  be 
confirmed  in  the  testimony  be  gives  against  some  of  the  prisoners,  but  not 
as  to  the  others,  still  this  has  been  holden  sufficient  confirmation  to  war- 
rant the  conviction  of  all.  R.  9.  Dawber,  3  Stark.  43,  &  n.  knA  see 
R.  V.  Jones,  2  Camp.  131.  And  it  has  been  said,  that  if  an  accomplice 
confirmed  as  to  the  particulars  of  the  story,  be  does  not  require  coofirmi* 
lion  as  to  the  person  charged;  R.  v.  Birkett,  'R.  &  R.  252;  but  this  doc- 
trine has  been  rejected  in  late  cases;  inasmuch  as  the  confirroauon  as  to  the 
circumstances  proves  only  that  the  accomplice  was  participant  in  the  fd* 
ony,  not  that  the  particular  party  charged  was  his  confederate.  R.  v. 
Webb,  6  C.  &  P.  595:  R.  v.  Wilkes,  7  C  &  P.  172:  R.  v.  Farler, 
8  C.  &  P.  107:  Reg.  v.  Dyke,  Id.  261:  Reg.  v.  Berkett,  Id.  732. 
And  where  upon  an  indictment  against  principal  and  accessaries,  the  case 
against  ibe  principal  was  proved  by  an  accomplice,  who  was  confirmed 
as  to  tbe  accessaries,  but  not  as  to  the  principal,  the  jury  were  directed  to 
acquit  the  prisoners.  R.  v.  Wells,  Moo.  &  M.  236:  R.  v.  Moores,  7 
C.  &  P*  270.  Nor  ought  a  prisoner  to  be  convicted  upon  tbe  evidence 
of  any  number  of  accomplices,  unconfirmed  by  other  testimony.  R.  v. 
Noakes>  5  C.  &  P.  236.  The  testimony  of  the  wife  of  an  accomplice  is 
not  such  evidence  as  a  jury  ought  to  rely  upon  as  confirmation  of  his 
statement.  R.  «.  Neal,  7  C.  &  P.  168.  A  prisoner  who  employed 
another  person  to  harbour  a  principal  felon  was  convicted  on  tbe  uncorro* 
borated  testimony  of  tbe  person  who  actually  harboured  him.  R.  9.  Jar- 
vis,  2  M.  &  Rob.  40. 

"^And  now,  as  we  have  seen,  tbe  stat.  6&7  Vict.  c.  85,  s.l,  [  *147  ] 
renders  all  persons  competent  as  witnesses,  notwithstanding  they 
may  have  an  interest  in  tbe  matter  in  question,  or  in  the  event  of  tbe  trial 
of  any  issue,  matter,  question,  or  inquiry,  or  of  tbe  suit,  action,  or  pro* 
ceeding,  whether  civil  or  criminal,  in  which  they  may  be  ofiered  as  wit* 
nesses;  subject,  however,  to  certain  exceptions,  which  will  be  presently 
stated. 

Frtmi  being  Parties  to  the  SuU.'l'^ln  civil  actions,  neither  party  shall 
be  allowed  to  give  evidence  for,  or  be  obliged  to  give  evidence  against, 
himself.  In  criminal  cases,  tbe  rule  is  the  same  ;  but  it  is  not  applicable 
to  the  prosecutor,  for  the  indictment,  fcc,  is  at  the  suit  not  of  tbe  prose- 
cutor,  but  of  the  Queen  ;  and  the  prosecutor  is  accordingly  deemed  a 
competent  witness  in  all  crises.     (See  ante,  p.  145).     The  defeddanti  to 
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far  from  being  obliged  to  give  evidence  against  himself,  is  not  bound  even 
to  answer  the  questions  put  to  bim  upon  bis  exaroinatioo  before  a  magis- 
trate. And  tbe  defendant's  wife  cannot  be  compelled,  nor  indeed  will  she 
be  permitted,  to  give  evidence  against  her  husband,  excepting  in  some  in- 
stances, where  she  is  also  tbe  prosecutrix.  (  Fide  infrh.)  And  by  tbe 6 
&  7  Vict.  c.  85,  s.  J,  it  is  expressly  provided,  that  that  act  shall  not  ren- 
der competent  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  the  husband  or  wife  of  such  person.  It  some- 
times happens,  however,^  that  the  prosecutor,  in  order  to  exclude  tbe  evi- 
dence of  a  material  witness  for  tbe  defendant,  prefers  his  indictment  against 
both  jointly  ;  if,  therefore,  in  such  a  case,  no  evidence  whatever  be  given 
to  affect  the  person  thus  unjustly  made  a  defendant,  tbe  judge  in  his  dis- 
cretion, Davis  V.  Living,  Holt,  N.  P.  275,  may  direct  tbe  jury  to  acquit 
him  in  the  first  instance,  so  as  to  give  an  opportunity  to  the  other  defend- 
ant to  avail  himself  of  his  testimony.  Gilb.  £v.  131,  133  ;  Bull.  N.  P. 
285;  1  Fost.  313,  n.:  Reg.  v.  Owen,  9  C.  &  P.  83.  See  tbe  3  &4 
Vict.  c.  26,  s.  2. 

^om  Relation  to  the  Parties.'] — It  is  a  general  rule  of  evidence  tbat 
husband  and  wife  cannot  be  witnesses  either  for  or  againM  each  other ; 
Co.  Litt.  6.  6-;  Gilb.  Ev.  133,  134;  Davis r.  Dinwoody,  4  T.  R.  678; 
2  T.  R.  263;  Hardw.  264;  Bac.  Abr.,  Evidence,  (A.  1):  see  1  Str. 
504;  nor  against  any  other  person  indicted  jointly  with  tbe  husband  or 
wife  ;  R.  v.  Smith,  1  Mood.  C.  C.  289;  and  it  is  doubtful  if  this  rule  do 
DOt  extend  to  the  case  of  a  woman  cohabiting  with  a  man  and  passing  as 
his  wife.  See  Campbells.  Twemlow,  1  Price,  81.  Where  several 
were  indicted  for  a  conspiracy.  Lord  ElUnborough  refused  to  allow  the 
wi(ie  of  one  of  them  to  give  evidence  in  favour  of  some  of  the  others;  f<Mr, 
if  all  the  others  were  acquitted,  the  husband  must  consequently  have  been 
acquitted  also.  R.  v.  Locker,  5  Esp.  107:  and  see  R.  v.  Frederick,  2 
Str.  1094.  So,  in  conspiracy,  the  wife  of  one  of  the  defendants  should 
not  be  allowed  to  give  evidence  against  any  of  tbe  others,  as  to  any  act 
done  by  him  in  furtherance  of  the  common  design,  particularly  after  evi- 
dence given  connecting  the  husband  with  that  defendant  in  the  general 
conspiracy.  R.  v.  Sergeant,  R.  &  M.  N.  P.  352.  So,  a  married  wo- 
man cannot  be'  called  to  prove  a  conversation  between  the  prisoner  and 
her  husband,  which  goes  to  shew  tbat  her  husband  and  tbe  prisoner  com- 
mitted tbe  felony  for  which  tbe  prisoner  is  tried.  R.  v.  Gleed, 
[  *148  ]  Harrison's  Dig.  849.  But  tbe  wife  of  a  person  already  ♦con- 
victed for  the  same  offence  is  a  competent  witness  against  the 
prisoner.  .Reg.  v.  M.  Williams,  8  C.  &  P.  284.  See  the  6  &  7-  Vict, 
c.  85,  s.  1,  supra. 

To  the  rule  above  laid  down,  however,  there  are  several  exceptions 
namely,  Firetj  in  cases  of  high  treason^  husband  and  wife  may  be  wil- 
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nesses  against  each  other.  R.  v,  Griggs,  T.  Rajm.  1 ;  but  see  1  Br.  fc 
Gold.  47;  Co.  Lift.  66;  1  Hale,  301,  cont.:  and  see  1  Hale,  48,  dub. 
Secondly^  when  the  husband  is  indicted  for  a  personal  injury  to  the  wife, 
the  latter  is  a  competent  witness  to  support  the  prosecution;  Bull.  N.  P. 
386;  1  Hale,  301;  and  the  same,  when  the  wife  is  indicted  for  a  persona' 
injury  to  the  husband.  Where  a  husband  was  indicted  for  being  present, 
aiding  and  assisting  another  in  committing  a  rape  upon  his  own  wife,  the 
wife  was  holden  to  be  a  competent  witness  to  prove  the  offence;  R.  9. 
Audley,  1  St.  Tr.  393;  and  the  same  where  a  husband  was  indicted  for 
the  battery  of  his  wife.  R.  v.  Azye,  1  Str.  635.  So,  upon  an  indict- 
ment against  a  man  for  the  murder  of  his  wife,  the  dying  declarations  of 
the  wife  were  allowed  to  be  given  in  evidence  against  him.  R.  v.  Wood- 
cock, 2  Leach,  563:  R.  r.  John,  1  East,  P.  C.  357.  Thirdly^  upon 
an  indictment  for  bigamy,  the  second  wife  is  a  competent  witness  against 
the  defendant,  tlie  6rst  marriage  being  previously  proved;  for  the  second 
marriage  is  void.  1  HaTe,  393.  So,  upon  an  indictment  for  forcible  ^ 
abduction  and  marriage,  the  woman  is  a  competent  witness  against  the  de- 
fendant; for  a  contract  obtained  by  force  has  no  obligation  in  law.  Bull. 
N.  P.  286;  1  Hale,  302;  R.  v.  Wakefield,  publ.  by  Murray,  257. 
These  last,  however,  are  not  really  exceptions  to  the  rule  above  mention- 
ed ;  for  here  the  woman  is  not,  in  law,  the  wife  of  the  defendant. 

A  father  or  mother  may  be  a  witness  for  or  against  the  child  ;  R.  v. 
Mayor  of  Oakhampton,  I  Wils.  332  ;  2  T.  R.  263  ;  6  T.  R.  330; 
Hardw.  277;  1  Salk.  289  ;  2  Str.  925,  940  ;  Cowp.  591;  a  child,  for 
or  against  the  father  or  mother;  Gilb.  Ev.  135;  a^ervant,  for  or  against 
the  master  or  mistress  ;  Id. ;  a  master  or  mistress,  for  or  against  the  ser- 
vant. 

Counsel,  solicitors,  and  attornies,  are  privileged  from  giving  (indeed 
they  will  not  be  permitted  to  give)  evidence  of  any  matters  confided  to 
them  by  their  clients  in  their  professional  capacity,  Gilb.  Ev.  136;  Wil- 
son V.  Rastall,  4  T.  R.  753;  and  see  2  Camp.  9;  6  Mad.  47;  2  Stark. 
274;  2  B.  6l  P.  4;  2  B.  &  C.  743;  Ry.  &  M.  N.  P.  34,  either  in  the  , 
cause  respecting  which  the  communication  was  made,  or  in  any  other;  4 
T.  R.  753;  and  whether  the  client  be  a  party  to  the  cause  or  not  ;  2 
Camp.  578;  or  whether  the  business  on  which  the  attorney  was  retained 
bad  reference  to  legal  proceedings,  either  existing  or  in  contemplation,  or 
not ;  Greenough  v.  Gaskeli,  1  Myl.  &  K.  98  :  see  1  M.  &  Rob.  326; 
4  B.  &  Ad.  871  ;  I  Mee.  &  W.  533  ;  2  Mee.  &  W.  98.  So,  an  at- 
torney is  not  bound,  on  a  subpana  duces  tecum,  to  produce  any  deeds  or 
papers  belonging  to  bis  client  in  his  custody,  if  it  appear  that  the  produc- 
tion will  operate  to  the  prejudice  of  bis  client.  Copelandv.  Watts,  1  Stark. 
N.  P.  95.  If,  however,  being  attorney  for  the  defendant,  he  hold  papers  in 
another  capacity,  he  must  produce  them;  as,  for  instance,  an  attorney  and 
steward  of  a  lord  of  a  borough  is  bound  to  produce  public  documents  relating 
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to  the  borough,  but  be  is  not  bound  to  produce  documents  relating  to  the 
lord^s  interest  in  the  borough.  R.o.  Woodley,  1  M.&  Rob.  390. 
*Wbat  is  here  said  as  to  attornies  is  equally  applicable  to  their  [  *i49  ] 
agents,  Parkins  o.  Hawkshaw,  2  Stark.  339,  and  their  clerks, 
Taylor  v.Foster,  2  C.  &  P.  195:  see  Webb  v.  Smith,  Id.  337,  and  to 
persons  employed  by  them  as  interpreters  between  them  and  their  clients. 
Dubonne  ».  Lavette,  Peake,  78.  This  privilege,  however,  is  to  be  con- 
sidered as  excluding  the  disclosure  merely  of  such  facts  as  liave  been 
communicated  confidentially  by  the  client  to  the  attorney,  &c.,  in  his  pro- 
fessional capacity,  and  therefore  does  not  extend  to  facts  known  to  the 
attorney  previously  to  his  retainer;  Gilb.  Ev.  136;  Cutts  v.  Pickering,  1 
Vent.  197;  Skin.  404;  nor  to  the  contents  of  a  notice  served  upon  him 
by  the  attorney  on^tlie  other  side,  requiring  him  to  produce  at  the  trial  a 
certain  paper  belonging  to  his  client  in  his  hands,  Spenceley  o.  Schulen- 
burgb,  7  East,  357,  or  the  like.  '  And  where  an  attorney  was  present  at 
the  time  his  diem  swore  to  an  answer  in  Chancery,  it  was  holden  that  be 
could  be  compelled  to  give  evidence  of  that  fact,  on  an  indictment  against 
bis  client  for  perjury.  Bull.  N.  P.  284;  but  see  2  Str.  1122,  tonU  So, 
he  may  be  called  to  prove  his  client's  handwriting,  though  the  knowledge 
was  obtained  from  witnessinj;  his  execution  of  a  bail  bond  in  the  action; 
Hurd  e.  Moring,  1  C.  &  P.  372;  and  he  may  be  called  to  prove  bis 
client's  identity.  Studly  v,  Saunders,  2  D.  &  R.  347:  Parkins  v. 
Hawkshaw,  2  Stark.  N.  P.  239,  co^iX.  And  if  he  be  a  subscribing  wit- 
ness to  a  deed,  he  may  be  examined  to  the  execution.  Doe  v.  Andrews, 
Cowp.  846:  Robson%  Kemp,  4  Esp.  235;  5  Esp.  52.  This  privilege  also 
is  strictly  confined  to  counsel,  solicitors,  attornies,  and  their  agents,  &c. 
See  Foote  v.  Hayne,  Ry.  &  M.  N.  P.  165.  It  does  not  extend  to  the 
steward  or  other  agent  of  the  party,  2  Atk.  524;  Wilson  r.  Rastall,  4 
T.  R.  753;  or  to  a  conveyancer,  2  Atk.  525,  or  to  a  physician  or  other 
medical  person,  11  St.  Tr.  243;  4  T.  R.  753,  however  confidential 
the  communications  to  such  persons  may  be. 

Where  also  the  disclosure  of  a  particular  fact,  not  bearing  directly  upon 
the  matter  in  question,  may  be  of  detriment  to  the  public  service,  the 
court  will  not  compel  a  witness  to  disclose  it.  As,  for  instance,  in 
Bardy's  case,  24  How.  St.  Tr.  753,  a  witness  who  was  employed  to  ob- 
tain information  of  the  proceedings  at  a  meeting  of  one  of  the  corres- 
ponding societies  was  not  allowed  to  disclose  the  name  of  bis  employer. 
See  Home  V.  Bentinck,  2  B.  *&  B.  162:  R.  o.  Watson,  2  Stark.  136. 

3.  CftiiX  ofWilntBsts. 

The  credibility  of  a  witness  is  compounded  of  his  knowledge  of  the 
facts  ho  testifies — his  disinterestedness — bis  integrity — ^his  veracity — 
•nd  hia  being  bound  to  speak  the  truth,  by  such  an  oath  as  he  deem 
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obligatory.     Proportioned  to  these,  is  the  degree  of  credit  bis  testimony 
deserves  from  tbe  court  and  jury. 

From  their  Knot^ledge,'] — Although  a  witness  be  perfectly  disinterest- 
ed, although  be  be  a  roan  o£  integrity  and  veracity,  and  have  a  just 
sense  of  tbe  moral  obligation  of  the  oath  he  has  taken,  still  the  degree  of 
credit  to  be  given  to  his  testimony  depends  upon  his  real  knowl- 
edge of  the  facts  he  testifies.  A  roan  may  be  deceived  in  a  fact,  from« 
deriving  his  knowledge  of  it  through  a  false  medium;  from  his  attention 
being  occupied  more  by  tbe  circumstances  accompanying  it  than  by 
tbe  fact  itself,  at  the  time  of  its  occurrence;  or  from  artliou- 
*sand  other  circumstances,  which,  if  candidly  stated,  might  be  [  *150  ] 
satisfactorily  answered  and  accounted  for  by  the  other  party, 
so  as  to  convince  tbe  witness  himself  that  he  laboured  under  a  mistake. 
Where  there  is  a  doubt,  therefore,  whether  tbe  evidence  given  by  a  wit- 
ness be  not  founded  in  some  misconception,  it  is  the  duty  of  the  counsel  who 
cross-examines  him,  to  question  him  as  to  the  sources  of  his  knowledge; 
his  reasons  for  believing  the  fact  to  be  as  he  has  stated;  his  reasons  for 
recollecting  it;  the  circumstances  attending  its  occurrence;  whether  it 
was  light  or  dark,  and  whether  he  was  near  or  distant,  at  the  time  it  oc- 
curred, and  the  like;  so  that  the  jury  may  be  able  to  judge  of  the  degree 
of  confidence  they  should  place  in  the  witness's  testimony.  If  a  witness 
refuse  to  answer  such  questions,  or  do  not  answer  them  satisfactorily,  it 
should  have  the  eflTect  of  detracting  considerably  from  his  credit  in  the 
estimation  of  the  jury. 

From  their  JDirintereatedness.l — A  witness,  to  be  perfectly  credible, 
inust  not  be,  in  the  slightest  degree,  biassed  or  partial  to  one  party  or  the 
other.  Therefore,  if  it  appear  that  the  witness  is  prejudiced  against  tbe 
party  against  whom  he  appears,  or  has  before  expressed  sentiments  indi* 
cative  of  such  prejudice,  or  if  it  appear  that  a  prosecution  is  pending 
against  bim  for  tbe  same  or  a  similar  offence,  and  be  come  to  disprove 
some  of  the  facts  charged  in  the  indictment  against  tbe  defendant — all 
these  are  circumstances  which  detract  proportionably  from  bis  credit.  In 
cases  where  tbe  defendant  is  not  obliged  to  appear  personally  at  the  trial, 
as  in  the  case  of  informations  and  of  indictments  in  tbe  Court  of  Ring's 
Bench,  tbe  witness's  being  liable  as  one  of  the  defendant's  bail,  not  mere- 
fy  goes  to  his  credit,  but  seems  to  be  an  objection  even  to  his  competen- 
cy; at  least  such  is  tbe  case  in  civil  actions.  Where  the  prosecutor  is  to 
derive  an  advantage  from  a  conviction  of  the  defendant,  this,  we  have 
seen,  (ante,  p.  145),  is  no  objection  to  bis  competency;  it  goes  to  bis 
credit  merely.  A  father  is  a  competent  witness  for  bis  son,  and  a  son 
for  his  father;  but  tbe  interest  arising  from   the  relationship  detracts  pro* 
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portionabiy    from  the  credit  of  the  witness.     See  2  Hale,  276;  Gilb. 
Ev.  149,  155. 

Tbe  defendant  nnay  be  cross-examined  as  to  his  being  interested;  see 
Doxon  V.  Haigh,  1  Esp.  409;  and  indeed,  it  may  be  doubted  whether 
you  would  be  allowed  to  prove  bis  interest  in  any  other  way,  until  you 
had  first  cross-examined  him  upon  the  subject.  If  be  acknowledged 
that  he  was  once  interested,  he  will  be  allowed  afterwards  to  prove  that 
.  bis  interest  has  determined,  without  producing  the  instrument  by  which 
his  interest  was  so  determined.  Butchers'  Co.  v.  Jones,  1  Esp.  160: 
Botham  V.  Swingler,  Id.  164.  See  2  Stark.  N.  P.  433;  2  Camp.  14. 
M.  &  M.  321,  n.;  1  C.  &  P.  234;  2  Per.  &  D.  538.-  But  if  his  in- 
terest have  been  proved  by  other  witnesses,  the  instrument  which  has  de- 
termined it  must  be  produced. 

From  their  Integrity.] — Even  before  the  stat.  6  &  7  Vict.  c.  85,  it 
was  only  a  conviction  for  treason,  felony,  &c.,  as  we  have  seen,  (ante, 
p.  144),  that  rendered  a  witness  incompetent;  the  commission  alone  of 
any  of  the  offences  there  mentioned,  without  conviction,  (SeeR.  ».  Teal, 
11  East,  309),  and  the  commission  of  all  other  oSences  which  import  fal- 
sity or  fraud,  whether  followed  up  by  conviction  or  not,  affected 
only  the  credit  of  the  witness.  Since  that  statute,  the  con- 
[  *151  ]  miction  *of  the  witness  for  any  crime  whatever  can  only  have  the 
like  effect.  And  whether  be  has  been  convicted  or  not,  you 
may  call  witnesses  to  speak  as  to  his  general  character,  although  not  as  to 
any.  particular  offence  of  which  he  may  be  guilty.  2  Hawk.  c.  46,  s.  2; 
4  St.  Tr.  693;  R.  v.  Watson,  2  Stark.  149.  As  to  Qross-examining 
the  witness  himself  upon  the  subject  of  any  offence  imputed  to  him,  there 
seems  to  be  a  difference  of  opinion  among  the  judges  upon  the  point: 
some  hold  that  you  cannot  ask  a  question  of  a  witness,  the  answer  to 
which  in  the  affirmative  would  subject  him  to  punishment;  others  that  you 
may  ask  the  question,  but  that  the  witness  is  not  bound  to  answer  it;  and 
others,  I  believe,  include  in  the  rule,  not  only  questions,  the  answers  to 
which  might  subject  the  witness  to  punishment,  but  also  all  those  where 
the  witness  by  his  answer,  might  be  obliged  to  allege  his  own  infamy  or 
turpitude,  although  they  might  not  subject  him  to  any  punishment.  See 
the  cases  collected,  2  Russ.  626  et  seq.  In  R.  v.  Holding,  Old  Bailey, 
June  1821,  Bayley,  J.,  held  that  a  witness  may  be  asked  a  question,  tbe 
answer  to  which  may  subject  him  to  punishment,  but  he  is  not  compellable 
to  answer  it:  and  in  R.  v.  Slaney,  5  C.  &  P.  213,  Lord  Tenterden  said, 
that  a  witness  would  not  be  compellable  to  answer  a  question  which  would 
tend  to  criniinate  him.  All  other  questions,  for  the  purpose  of  impeach- 
ing a  witness's  character,  may  not  only  be  put,  but  must  be  answered. 
See  Cundell  v.  Pratt,  1  Moo.  &  M.  108.  And  a  witness  cannot  refuse 
to  produce  a  document  kept  by  him  under  tbe  authority  of  an  dct  of  Par- 
liament, on  the  ground  that  it  may  criminate  himself.     Bradshaw  v,  Mur- 
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pbV)  7  C.  &  P.  612.     If  the  witness  be  examined  as  to  the  offence  im- 
puted to  trim,  and  deny  it,  such  denial  is  conclusive,  and  you  cannot  after- 
wards call  witnesses  or  offer  other  evidence  to  contradict  him.     R.  v. 
Watson,  2  Stark.  149  et  8eq.:  Harris  v.  Tippett,  2  Camp.  627.     Or  if 
general  evidence  be  given  of  the  bad  character  of  a  witness,  the  oppo- 
site party  may  cross-examine  the  witnesses  as  to  the  grounds  of  their 
opinion,  if  he   think  it  prudent  to  do  so;  or  he  nlay  call  Witnesses  who 
can  speak  to  the  general  good  conduct  of  the  witness,  or  contradict  any 
particular  facts  the  other  witnesses  may  have  disclosed  in  their  cross-ex- 
amination.    Where  a  witness  refuses  to  answer  a  question,  his  not  an- 
swering ought  not,  legally,  to  have  any  effect  with  the  jury.     R.  v.  Wat- 
son,-2  Stark.  157:  Rose  v.  Blakemore,  Ry.  &  M.  N.  P.  382:  Lloyd  v. 
Passingham,  16  Ves.  84. 

In  The  Quetn^s  case^  it  was  holden,  that  where  a  witness  for  a  prose- 
cution has  been  examined  in  chief,  the  defendant  cannot  afterwards  give 
evidence  of  any  declaration  by  such  witness,  or  of  acts  done  by  him,  to 
procure  persons  corruptly  to  give  evidence  in  support  of  the  prosecution, 
unless  he  have  previously  cross-examined  such  witness  as  to  such  declara- 
tions or  acts.  2  B.  &  B.  311. 

From  their  Veracity,] — The  character  of  a  witness  for  habitual  veraci- 
ty is  an  essential  ingredient  in   his  credibility;  a  man  who  is  capable  of 
uttering  a  deliberate  falsehood  is  in  most  cases  capable  of  doing  so  under 
the  solemn  sanction  of  an  oath.     If  therefore,  it  appear  that  he  has  for- 
merly said  or  written  the  contrary  of  that  which  he  has  now  sworn,  (un- 
less the  reason  of  his  having  done  so  be  very  satisfactorily  accounted  for), 
his  evidence  should  not  have  much  weight  with  a  jury;  and  if  be 
have  formerly  sworn  the  contrary,  *that  fact,  (although  no  oh-  [  *152  ] 
jection    to   bis  competency,  R.    v.    Teal,  11    East,   309),  is 
almost  conclusive  against  his  credibility.     In  strictness,  you  cannot  ask  a 
witness  if  at  a  former  trial  he  swore  differently  from  what  he  is  now  swear- 
ing; but  you  should  give    in  evidence  an  examined    copy  of   the  record 
of  the  former  trial,  or  at  least   the  nisi  prius   record  (if  the   cause   have 
been  tried   at  A?«    Prius)  ^    Fisher  v.   Kitchingman,     Barnes,    449: 
Foster  r.   Compion,   2    Stark.   364,  and  then  prove  what  the  witness 
swore  at  that  trial,  either  by  having  it  read  from  the  judge's   notes,   or 
proved  upon  oath  from  the  notes  or  recollection  of  any  person   who   was 
present  at  the  time.     Mayor  of  Doncaster  v.  Day,  3  Taunt.  262  ;  Gilb. 
Ev.  68,  69.     Or,  if  the  former  declaration  of  the  witness  were  not  made 
by  him  as  witness  in  a  cause,  yet  if  it  were  in  writing,   it  is  irregular  to 
question  him  as  to  the  contents  of  it  ;  you  should  produce  it,  ask  him  if  it 
be  his  handwriting,  and  then  give  it  in  evidence.     In  The  Queen^scase,  it 
was  holden,  that  in  cross-examining  a  witness  you  cannot  state  to  him  the 
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contents  of  a  letter,  atid  then  esk  him  if  he  ever  wrote  such  a  letter  ;  but 
you  should  shew  him  the  letter^  ask  him  if  it  be  of  his  handwMting,  and  if 
be  admit  it,  then  give  the  letter  in  evidence.  Or  you  may  shew  him  part 
of  the  letter,  and  ask  him  if  he  wrote  that  part  :  but  if  he  do  not  admit 
that  he  wrote  it,  you  cat)not  then  proceed  to  cross-examine  him  as  to  the 
contents  of  the  letter  ;  The  Queen ^s  case,  2  B.  &  B.  286;  nor,  even  if 
he  admit  it  to  be  his  handwriting,  can  you  question  him  whether  state- 
ments, such  as  you  suggested  to  him,  are  contained  in  the  letter  ;  but  the 
entire  letter  must  be  given  in  evidence.     Id.  288. 

After  the  passing  of  the  act  of  6  &  7  W.  4,  c.  114,  whereby  all  per- 
sons tried  foe  felonies  are  admitted  to  make  full  answer  and  deteu^e  to  the 
case  for  the  prosecution  by  counsel  or  attorney,  the  judges  held  a  confer- 
ence as  to  the  course  of  practice  which  it  would  be  most  advisable  to 
adopt  in  consequence,  and  came  to  the  following  conclusions  :  see  7  C. 
&  P.  676:  I.  That  where  a  witness  for  the  Crown  has  made  a  deposition  i 

before  a  magistrate,  he  cannot,  on  his  cross-examination  by  the  prisoner's 
counsel,  be  asked  whether  he  did  or  did  not,  in  his  deposition,  make  such  I 

or  such  a  statement,  until  the  deposition  itself  has  been  read,  in  order  to  ! 

manifest  whether  such  statement  is  or  is  not  contained  therein  ;  and  that  :' 

such  deposition  must  be  read  as  part  of  the  evidence  of  the  cross-examin- 
ing counsel.  II.  That,  after  such  deposition  has  been  read,  the  prison- 
er's counsel  may  proceed  in  his  cross-examination  of  the  witness  as  to  any 
supposed  contradiction  or  variance  between  the  testimony  of  the  whness 
in  court  and  his  fonner  deposition  ;  after  which  the  counsel  for  the  prose- 
cution may  re-examine  the  witness,  and,  after  the  prisoner's  counsel  has 
addressed  the  jury,  will  be  entitled  to  the  reply.  And  in  case  the  counsel 
for  the  prisoner  comments  upon  any  supposed  variance  or  contradiction, 
without  having  read  the  deposition,  the  court  may  direct  it  to  be  read,  and 
the  counsel  for  the  prosecution  will  be  entitled  to  reply  upon  it.  III.  That 
(he  witness  cannot,  in  cross-examination,  be  compelled  to  answer  whether 
he  did  or  did  not  make  such  or  such  a  statement  before  the  magistrate, 
until  after  his  deposition  has  been  read,  and  it  appears  that  it  contains  no 
mention  of  such  statement.  In  that  event,  the  counsel  for  the  prisooer 
may  proceed  with  his  cross-examination  ;  and,  if  the  witness 
[  *  1 53  ]  admits  such  statement  to  have  been  made,  he  may  comment  ^iip- 
on  such  omission,  or  upon  the  effect  of  it  upon  the  other  part 
of  his  testimony  ;  or,  if  the  witness  denies  that  he  made  such  stateroenf, 
the  counsel  for  the  prisoner  may  then,  if  such  statement  be  material  to  the 
matter  in  issue,  call  witnesses  to  prove  that  he  made  such  statement.  But 
in  either  event,  the  reading  of  the  deposition  is  the  prisoner's  evidence, 
and  the  counsel  for  the  prosecution  will  be  entitled  to  reply. 

These  resolution  are  binding  on  the  prisoner's  counsel;  but  it  seems 
that  the  judge  who  tries  a  case  may,  notwithstanding,  if  he  think  fit,  him- 
self look  at  the  depositions,  and  question  a  witness  as  to  any  discrepancy 


'■■  w 


^AROL  EVIDENCE.  185' 

which  appears  between  his  deposition  and  his  evidence;  whether — if  he 
does  so,  and  thereby  introduces^  new  facts  in  evidence — that  will  give  the 
counsel  for  the  prosecution  the  right  of  reply,  is  not  settled.  See  R.  f7. 
Edwards,  8  C  &;  P.  26^.  The  witness  cannot  be  asked  whether  he  did 
or  did  not  state  a  particular  fact  before  the  magistrate,  without  first  allow* 
ibg  him  to  read,  or  have  read  to  him,  his  deposition.  Reg.  v.  Taylor,  8 
C.  &  P.  726.  Where  an  accomplice  who  could  not  read  gave  evidence 
falNng  very  short  of  what  he  had  stated  before  the  magistrate,  the  judge 
allowed  his  deposition,  signed  with  his  mark,  to  be  shewn  to  him,  but 
would  not  allow  it  to  be  read  to  him,  in  order  that  the  prosecuting  counsel 
might  examine  upon  it.  Reg.  i;.  Beardmdre,  8  C  &  P.  260.  If  the 
prisoner  denies  his  signature  or  mark  to  the  deposition,  it  may  be  proved 
by  the  evidence  of  any  competent  person  who  heard  it  taken;  and  it  is 
not  necessary  to  prove  it  by  the  magistrate  or  his  clerk,  Reg.  v.  Hallett, 
9  C.  &  P.  748:  Reg.  o.  Hearn,  1  C.  &  Mar.  109,  any  more  than  in  the 
ease  of  a  confession.     (See  ante,  p.  1:19).  • 

But  if  the  former  declaration  of  the  witness  were  not  in  writing,  but 
flaerely  by  parot,  and  not  made  by  him  as  witness  in  a  cause,  in  that  case, 
you  may  cross-examine  him  on  the  subject  of  it;  and  if  he  deny  it,  you 
may  call  another  witness  to  prove  it.  So,  if  a  witness  admit  that  when 
before  the  magistrate  he  was  cross-examined  for  the  prisoner,  and  it  ap~ 
pears  that  such  cross-examination  is  not  returned  with  the  depositions,  he- 
may  be  questioned  by  the  prisoner's  counsel  as  to  the  answers  he  gave, 
R.  V,  Edwards,  8  C.  ft  P.  25.  So,  if  it  appear  that  a  statement  of  the 
witness  before  the  magistrate,  although  written  down  by  him,  was  not  read 
over  to  the  witness,  nor  signed  by  him  or  by  the  magistrate,  the  witness 
may  be  cross-examined  as  to  such  statement  without  producing  the  writ- 
ing. Reg.  v.  Griffiths,  9  C.  &  P.  746.  So,  a  witness  may  be  cross- 
examined  as  to  his  statement  before  the  grand  jury  in  the  same  case. 
Reg.  o.  Gibson,  C.  &  Mar.  672.  If,  however,  a  witness,  when  examin- 
ed in  chief  as  to  the  occurrence  of  a  fact,  answer  that  he  does  not  re- 
member it,  the  counsel  on  the  opposite  side  cannot  give  evidence  of  a 
former  declaration  by  the  witness  of  the  fact  having  occurred,  unless  he 
have  in  cross-examination,  questioned  the  witness  as  to  such  declaration;- 
for  tlie  fact  may  have  occurred,  and  the  witness  have  formerly  declared 
his  knowledge  of  it,  and  yet  he  may  not  recollect  it  at  the  time  of  his 
examination.  The  (luttn^B  caeey  2  B.  &  B.  299.  It  may  be  necessary 
also  to  state,  as  a  general  rule,  that  a  witness  cannot  be  cross-examined 
as  to  any  distinct  collateral  fact,  not  relevant  to  the  matter  in  issue,  for 
the  purpose  of  disproving  the  truth  of  the  expected  answer  by  other 
witnesses,  in  order  to  discredit  the  whole  of  his  testimony.  Spenceley 
•.  Willot,  7  East,  108. 

•A  consideration  of  the  probability  of  the  fact  also  may  aid  [  *154  ] 
us  in  forming  a  judgment  of  the  credit  that  should  be  given  to 

24 


186  PAROL  EVIDKNCE. 

a  witness  for  veracity.  If  be  tell  us  of  a  fact  having  occurred  whkb  b 
contrary  to  common  experience  and  observation,  it  will  require  tbat  bb 
integrity,  veracity,  and  means  of  knowledge  sbould  be  indisputable,  to 
induce  us  to  believe  it;  but  if,  on  the  contrary,  the  fact  stated  by  him  be 
very  likely  to  have  happened,  we  may  be  induced  to  believe  it,  without 
very  scrupulously  inquiring  into  bis  character  for  integrity,  veracity,  &c« 
The  strength  of  the  evidence  should  always  be  great  in  proportion  to  the 
improbability  of  the  fact  to  be  established  by  it. 

It  may  be  necessary  to  observe,  that  if  a  witness  called  to  prove  a  fact 
prove  the  contrary,  his  credit  cannot  be  impeached  by  general  evideoce; 
Ewer  V.  Ambrose,  2  B.  &  C.  750;  Bull.  N.  P.  297;  but  the  party  is  at 
liberty  to  make  out  hit  case  by  other  and  contradictory  evidence,  for  the 
other  witnesses  are  not  called  directly  to  impeach  the  credit  of  the  first, 
lb.:  Reg.  v.  Ball,  8  C.  &  P.  745.  It  seems,  also,  that  it  is  not  com- 
petent for  a  party  to  shew  that  his  own  witness  has  at  any  time  given  a 
different  account  of  the  same  transaction.  3  B.  &  C.  746;  Reg.  v. 
Farr,  8  C.  &  P.  768:  Reg.  v.  Ball,  sttpra.  In  one  case,  however, 
where  the  judge  called  a  witness  upon  the  back  of  the  indictment,  who 
gave  evidence  in  form  against  the  defendant,  and  the  judge  ordered  the 
deposition  of  the  witness  before  the  coroner  to  be  read,  to  shew  its  in- 
consistency with  the  testimony  then  given,  the  twelve  judges  thought  biro 
right  in  so  doing,  and  Lord  Ellenborough  and  Mans6eld,  C.  J.,  thought 
that  the  prosecutor  had  the  same  right.  R.  v,  Oldroyd,  R.  &  R.  88. 
(See  ante,  p.  153). 

From  their  being  sworn  to  speak  the  Truth.'] — No  credit  whatever 
shall  be  given  to  the  testimony  of  a  witness,  examined  viv&  voce  \u  a 
court  of  common  law  in  this  country,  unless  he  have  previously  been 
sworn  to  speak  the  truth.  Even  a  peer,  who,  in  a  court  of  equity,  is 
allowed  to  give  in  his  answer  without  oath,  merely  pledging  his  honour 
for  the  truth  of  it,  must  be  sworn  if  examined  as  a  witness.  W.  Jones, 
153—155;  Cro.  Car.  64;  2  Mod.  99;  2  Salk.  513;  1  P.  Wms.  146. 

The  form  of  the  oath  varies  according  to  the  religion  or  country  of  the 
witness.  See  Cowp.  382.  Christians  are  sworn  on  the  New  Testa- 
ment; Jews,  on  the  Old  Testament;  Mahometans,  on  the  Koran;  and 
persons  of  other  religions,  according  to  the  form  prescribed  for  tbat  pur- 
pose by  the  religion  they  profess.  Bull.  N.  P.  292.  Christians  are 
sworn  with  their  hats  off;  Jews,  with  their  hats  on.  Even  among 
the  different  sects  of  Christians,  there  may  be  a  variance  in  the 
manner  of  taking  the  oath;  a  Scotch  Covenanter,  for  instance,  in- 
stead of  kissing  the  book,  as  is  done  by  other  sects  of  Christians, 
holds   up   his  hand,    whilst  the   book  ^lies   open   before  him*.     R.   v. 


*  Scotch  Covenanter's  Oath  :  *'  According  to  the  religion  you  profeti,  mnd  om  ffou  «*w* 
Mir  an  oath  binding  upon  your  confCt«nc<,  and  at  you  $liall  annom  to  CM  at  thm  ^T«at 
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Miidrone,  1  Leacb,  412;  Cowp.  3S2:  and  see  Peake, 
*28,  155.  Each  witness,  in  short,  swears  in  the  particular  [  *155  ] 
foim  prescribed  by  his  religion  :  the  only  general  rule  that  can 
be  laid  down  upon  the  subject  is,  that  the  oath  be  such  as  the  witness 
deems  obligatory  upon  bis  conscience.  And  it  is  expressly  declared  by 
the  Stat.  1  &  2  Vict.  c.  105,  that,  in  all  cases  in  which  an  oath  may  law- 
fully be  administered,  the  party  is  bound  by  the  oath  administered,  pro- 
vided it  have  been  administered  in  such  form  and  with  such  ceremonies  as 
be  may  declare  to  be  binding  ;  and  that,  in  case  of  wilful  false  swearing, 
he  may  be  convicted  of  perjury,  in  the  same  manner  as  if  the  oath  had 
been  administered  in  the  form  and  with  the  ceremonies  most  commonly 
adopted.  A  witness  may  be  asked,  after  he  is  sworn,  whether  he  con- 
siders the  oath  be  has  taken  obligatory  upon  his  conscience  ;  but,  if  he 
answer  in  the  affirmative,  his  answer  is  conclusive,  and  he  cannot  further 
be  asked,  whether  there  be  any  other  mode  of  swearing  more  binding  upon 
his  conscience  than  that  which  has  been  used.     The  Queen's  case,  2  B. 

6  B.  284.  The  more  correct  and  proper  way  is  to  ask  the  witness,  be- 
fore he  is  sworn,  whether  he  considers  the  oath  he  is  about  to  take  obli- 
gatory upon  bis  conscience.  2  B.  &  B.  284.  A  witness,  however, 
may  be  asked  whether  he  believes  in  the  being  of  a  Deity,  and  in  a  future 
state  of  rewards  and  punishments  ;  but  he  cannot  be  questioned  as  to 
tbe  particular  tenets  of  his  religion.  See  Peake,  11;  R.  v.  White,  1 
Leach,  430. 

Formerly,  in  civil  cases,  a  Quaker  was  allowed  to  make  an  affirmation, 

7  &  8  W.  3,  c.  34;  22  G.  2,  c.  46,  ss.  36,  37,  and  a  Moravian,  a  de- 
claraiion,  22  G.  3,  c.  30,  instead  of  an  oath :  but  it  was  expressly  pro- 
vided by  those  statutes,  that  a  Quaker  or  Moravian  should  not  thereby  be 
enabled  to  give  evidence  in  criminal  cases,  or  to  serve  on  juries,  unless 
he  were  actuaHy  sworn.  But  now,  by  the  late  stats.  9  G.  4,  c.  32,  s.  1; 
3  &  4  W.  4,  c.  49,  a  Quaker  or  Moravian,  required  to  give  evidence  in 
a  criminal  case,  may,  instead  of  taking  an  oath  in  the  usual  form,  be  per- 
mitted to  make  a  solemn  affirmation  or  declaration,  in  these  words  :  ^^  I, 
A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and  affirm,"  &c.,  which 
has  the  same  force  and  effect  in  all  courts  of  justice  and  other  places 
where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had 
taken  an  oath  in  tbe  usual  form.  And  if  any  person  making  such  affir- 
mation or  declaration  shall  be  convicted  of  having  wilfully,  falsely,  and 
corruptly  affirmed  or  declared  any  matter  or  thing,  which,  if  the  same  had 
been  sworn  in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt 
peijury,  every  such  offender  shall  be  subject  to  the  same  pains,  penalties, 

Jay  of  jutigm9nt,  you  shall  tpeak  the  truth,  ih€  whole  truth,  and  nothing  but  the  truth,*' 
The  diiterent  tect*,  however,  have  different  modefi  of  swearing  ;  and  it  may  be  necessary, 
therefore,  first  to  aseertain  from  the  witness  what  form  of  oath,  or  mode  of  swearing,  he  ron- 
mden  binding  oo  bis  cooscience.  See  the  mode  of  swearing  a  Chinese  witness  slated,  Meg. 
▼.  JSntrechman,  1  C.  &  Mar.  24S. 
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:and  forfeitures.,  to  which  persons  convicted  of  wilfid  and  corrupt  peijarjr 
^are  subject.  The  same  rule  is  now,  by  stat.  5  &  4  W.  4,  c.  82,  appli- 
cable to  the  denomination  of  Christians  called  Separatists  ;  and  by  stat.  1 
.&  2  Vict.  c.  77,  to  any  person  who  shall  have  been  a  Quaker  or  a  Mo- 
ravian ;  it  haying  been  hdd  that  a  person  formerly  a  Quaker,  who  bad 
seceded  from  that  sect  on  some  points  of  doctrine,  retaining  their  opinions 
on  the  unlawfulness  of  swearing,  but  refused  to  affirm  under  the  forms 
•given  in  the  3  &  4  W.  4,  c.  49,  and  3  Jjc  4  W.  4,  c.  82,  was  not  admis- 
sible as  a  witness  in  a  criminal  case.,  on  making  the  affirmation  according 
to  the  9  G.  4,  c.  32.  Reg.  v.  Doran,  2  Mood.  C.  C.  37.  See  also  6 
.&  6  W.  4,  c.  62,  as  to  declarations  in  lieu  of  oaths  before  magistrates, 
&;c.,  in  certain  cases  ;  and  8  &  9  Vict.  c.  48,  as  to  declarations  in  lieu 

« 

of  oaths  by  bankrupts  before  commission^rsjn  bankruptcj. 
[  *156  ]  ,     "^A  witness    producing   docuoEients  under  a  siApmna  dueei 

tecum  need  not  be  sworn,  if  t4ie  party  who  calls  him  does  not 
vwish  to  examine  him.  Davis  v.  Dale,  M.  &  M.  614  :  Perry©.  Gibsou, 
jl  Ad.  &  E.  48  :  Summers  v.  Moseley,  2  Cro.  &  M.  477. 

4.    The  Jf umber  of  Witnesses  requisite^ 

At  common  law,  one  witness  was  sufficient  in  all  cases,  (with  the  ex- 
x^eption  of  perjury),  both  before  the  grand  jury  and  at  the  trial.  2  Hawfc. 
fi.  46,  s.  2  ;  Post.  233. 

In  high  treason,  two  witnesses  are  required,  both  before  the  grand  jury 
jand  at  the  trial  ;  both  of  the  witnesses  to  the  same  overt  act,  or  one  of 
^hem  to  one  overt  act,  and  another  of  them  to  another  overt  act  of  tbe 
^ame  species  of  treason  ;  unless  the  defendant  shall  willingly,  without  vio- 
lence, confess  the  same.  7  &  S  W.  3,  c.  3,  s.  2  ;  1  £d.  6,  c.  IS*  s. 
22 ;  5  &  6  Ed.  6,  c.  11,  s.  12.  And  if  the  jury  do  not  give  credit  to 
jboth  of  the  witnesses,  the  defendant  shall  be  acquitted.  Per  Scroggs^  C. 
J.,  in  R.  V.  Palmer,  3  St.  Tr.  56.  But  one  witness  is  sufficient  to 
prove  a  collateral  fi§ct ;  Fost.  242  ;  as,  for  instance,  to  prove  that  tbe  de* 
fendant  is  a  natural-born  subject,  R.  v.  Vaugban,  5  St.  Tr.  29,  or  the 
like. 

In  high  treason,  where  the  overt  act  alleged  is  the  assassination  of  tbe 
King,  or  any  direct  attempt  against  his  life  or  person,  ,oi)e  witness  is  suffi- 
x;ient.     39  &  40  G.  3,  c.  93. 

In  misprision  of  treason,  there  must  be  two  witnesses,  unless  tbe  der 
fendant,  willingly  and  without  violence,  confess  the  offence.  1  Ed.  6,  c. 
J  2,  s.  22. 

Upon  an  indictment  for  peijury,  there  must  be  two  witnesses  ;  one 
.alone  is  not  sufficient,  because  there  is  in  that  case  only  one  oatb  against 
^another.  R.  v,  Muscot,  1.0  Mod.  194.  But  if  the  assignment  of  perjur 
ry  be  directly  proved  by  one  witn^ess,  and  stroi^  cifcujnstantial  eyidenot 
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t>e  given  ty  aootber,  or  be  established  by  wriuen  documents,  this  would, 

perhaps,  be  sufficient,  although  it  does  not  appear  as  yet  to  have  been  so 

decided.     R.  v.  Lee,  MS.,  2  Russ.  545.     Also,  if  the  perjury  consist 

«n  the  defendant's  having  sworri*  contrary  to  what  he  had  before  sworn 

upon  the  same  subject,  this  is  not  within  the  rule  above  mentioned  ;  for 

the  effect  of  the  defendant's  oath  in  the  one  case  is  neutralized  by  his  oath 

in  the  other  ;  and  proof  by  one  witness  will,  therefore,  make  the  evidence 

against  the  defendant  preponderate.     R.  v.  Knill,  5  B.  &  Aid.  929,  n. 

But  the  contradiction  of  the  one  oath  of  the  defendant  by  the  other  is  not 

enough.     R.  ©.  Harris,  5  B.  &  Aid.  926  :  Reg.  r.  Wheatland,  8  C.  & 

P.  238.     Where  the  perjury  was  assigned  on  an  affidavit  of  the  defend- 

-  ant  that  he  had  paid  all  the  debts  uuder  his  bankruptcy,  it  was  held  that 

the  nonpayment  of  each  debt  must  be  proved  by  two  witnesses.     Reg.  v. 

Parker,  C.  &  Mar.  639. 

In  all  other  cases  one  witness  is  sufficient. 

5.  Process  against  Witnesses. 

lo  cases  of  feilony,  the  witnesses  are  usually  bound  over  by  recogni- 
sance to  appear  at  the  trial  and  give  evidence  ;  and  if  they  do  not  appear 
accordingly,  the  recognisance  may  be  estreated,  and  the  penalty  levied. 
In  cases  of  misdemeanor,  also,  the  witnesses  are  often  bound  over  in  the 
same  manner.  See  7  G.  4,  c.  64,  ss.  2,  3,  4.  A  magistrate 
Jias  no  power  to  issue  a  warrant  for  the  apprehension  ♦of  a  [  *157  ] 
person  to  attend  to  find  bail  for  his  appearance  as  a  witness  in 
a  civil  or  criminal  case.  Evans  ©.  Rees,  4  P.  &  D.  32  ;  12  Ad.  & 
Ell.  65. 

But  in  all  cases  where  the  witnesses  are  not  so  bound  over,  and  you 
are  not  certain  that  they  will  attend  voluntarily,  you  may  compel  their  ap- 
pearance at  the  trial,  by  Mifrf  ana,  &c.  In  ordinary  cases,  the  common 
€uhp€tna  is  sufficient.  It  may  be  sued  out  either  at  the  Crown  Office  in 
London,  R.  v.  Ring,  8  T.  R.  585,  or  with  the  clerk  of  the  peace,  or 
clerk  of  assize  of  the  court  in  which  the  defendant  is  to  be  tried.  It  is 
sometimes  more  advisable  to  sue  it  out  at  the  Crown  Office,  on  account 
of  the  readiness  with  which  you  may  proceed  afterwards  against  the  Wit< 
ness  by  attachment,  in  case  of  his  non-attendance.  See  the  form  of  the 
snbpana^  5  Burn.  J.,  by  Chitty,  '^  Sessions.^^  The  names  of  four  wit- 
nesses may  be  inserted  iti  one  writ.  Cowp.  .846.  As  soon  as  you  have 
ofolSined  the  writ,  make  out  a  copy  of  it  for  each  witness,  and  serve  it 
upon  him  personally,  at  the  same  time  shewing  him  the  writ.  The  service 
«hould  be  personal;  for  otherwise,  if  he  disobey  the  subpcena^  he  cannot 
fee  proceeded  against  as  for  a  contempt.  Smalt  v.  Whitmill,  2  Sir. 
i4>54.     And  it  should  be  served  a  reasonable  time  before  the  trial;  Ham- 
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mood  V.  Stewart,  1  Str.  510;  but  if  the  witness  be  in  court  at  the  Umeof 
the  trial,  a  service  of  the  subpana  ticket  upon  him  there  would  perhaps 
b  e  deemed  sufficient,  if  he  were  subpoenaed  upon  the  part  of  the  defend- 
ant, s6e  Cowp.  845;  1  W.  Bl.  36,  and  would  certainly  be  sufficient,  if 
he  were  subpoenaed  on  the  part  of  the  prosecution.  Indeed,  in  a  criminal 
case,  a  person  who  is  j)resent  in  court,  when  called  as  a  witness,  is  boand 
to  give  bis  evidence  although  he  has  not  been  subposnaed.  R.  «.  Sadler, 
4  C.  &  P.  218. 

What  we  have  now  mentioned  relates  to  the  service  of  a  svhpwM 
where  the  witness  is  in  England.     But  by  stat.  45  G.  3.  c.  92,  the  service 
of  a  writ  of  subpmna  in  any  one  part  of  the  United  Kingdom,  shall  be  as 
effectual  to  compel  the  appearance  of  a  witness  in  any  other  part  of  the 
same,  as  if  the  9ubp<tna  were  served  in  that  part  of  the  kingdom  in  which 
the  defendant  is  required   to  appear;  and  in  case  of  non-attendance,  the 
^ourt  from  which  the  subpana  issued  may. transmit  a  certificate  thereof  in 
the  manner  pointed  out  in  the  statute;  and  the  court  to  which  it  is  so  trans- 
mitted may  punish  the  party  for  his  default,  in  like  manner.  Is  if  he  had 
refused  to  appear  to  a  subpana  issuing  out  of  that  court;  provided  it  ap- 
pear that  a  reasonable  and  sufficient  sum  of  money,  to  defray  the  witness's 
expenses  of  coming,  attending  to  give  evidence,  and  returning,  were  ten- 
dered to  him  at  the  time  he  was  served  with  the  subpwna.     Where  the 
witnesses  reside  in   India,  see  stats.    13  G.  3^  c.  63,  ss.   40,  44;  1  W. 
4,  c.  22;  and  if  the  witnesses  upon  a  prosecution  for  any  offence  commit- 
ted by  a  person  in  the  public  service  resides  abroad,  see  stat.  42  G.  3,  c. 
85.     Where  the  subpcRna^  however,  is  served  in  England,  a  tender  of 
expenses  does  not  seem  to  be  necessary,  R.  v.  Cook,  1  C.  &  P.  321;  2 
Hawk.  c.  46,  s.  173,  those  expenses  being  otherwise  provided  for;  (see 
post,  p.  159);  yet,  if  the  witness  be  so  poor  as  not  to  be  able  to  go  to 
the  assizes  or  sessions  at  his  own  expense,  the  fact  of  the  expenses  not 
having  been  tendered  would  probably  be  deemed  by  the  court  a  sufficient 
excuse  for  his  non-attendance. 

If  any  person  (not  being  the  defendant)  have  in  his  possession  a  written 

instrument  which  may  be  requisite  as  evidence  in    the   cause, 
[  *158  ]   *then,  instead  ot  the  common  $ubpana,  you  must   serve  him 

with  a  8ubp<zna  duces  tecum^  commanding  him  to  bring  it  with 
him,  and  produce  ii  at  the  trial.  See  the  form,  Tidd,  Forms,  290,  s.  7;  1 
Sellon,  452.  Il  is  sued  out  and  served  in  the  same  manner  as  the  com- 
mon subpana.  Upon  being  served  with  this  siApana,  the  witness  must  at 
tend  at  the  trial  with  the  instrument  required,  and  produce  it  in  evidence, 
unless  he  have  some  lawful  and  reasonable  excuse  for  withholding  it;  of  the 
validity  ofwhich  excuse  the  court,  and  not  the  witness,  is  to  judge.  Ameyv- 
Long,  9  East,  473;  and  see  5  Esp.  90.  It  is  no  excuse  that  the  1^ 
custody  of  the  instrument  belongs  to  another,  if  it  be  in  the  actual  posses* 
sionof  the  witness;  lb.:  Amey «.  Long,  1  Camp.  14, 180,  n.;  6  Esp.  116: 
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Cor$ed  V,  Bubob)  1  Holt,  239;  but  if  it  tend  to  criminate  himself,  see  1 
Esp.  605,  or  his  client,  (if  the  witness  be  an  attorney),  4  Burr.  1637; 
(see  ante,  p.  148),  or  if  it  be  bis  title-deed,  Pickering  o.  Noyes,  2Dowl. 
&  Ryl.  386;  1  B.  &  C.  263:  R.  v.  Hunter,  3  C.  &  P.  691,  the  court 
will  not  compel  him  to  produce  it.  If  the  witness,  instead  of  bringing 
the  papers,  &c.  required,. deliver  them  to  the  opposite  party,  by  whom 
they  are  withheld,  the  court  will  allow  secondary  evidence  of  the  con- 
tents of  them  to  be  given,  without  a  notice  to  produce  the  originals. 
Leeds  v.  Cook,  4  Esp.  256.  A  witness  so  producing  documents  need 
not  be  sworn.     (See  ante,  p.  155.) 

If  the  witness  be  in  custody  at  the  time  of  the  trial,  the  only  way  of 
bringing  him  into  court  to  give  evidence  is  by  habeas  corpus  ad  testifiean" 
dum.  This  writ  is  obtained  upon  motion  in  court,  or  application  to  a 
judge  at  chambers,  founded  upon  an  affidavit,  stating  that  he  is  a  material 
witness,  and  willing  to  attend.  See  R.  v.  Layer,  8  Mod.  86:  see  the 
form,  Tidd,  Forms,  290,  s.  8;  1  Sellon,  452.  The  court  will  thereupon 
make  a  rule,  or  the  judge  will  grant  his  Jiai  for  the  writ.  Ingross  the 
urity  set  thefbrm^  Tidd,  Forms,  290  s.  10,  and  get  ajudge^s  name  in' 
darud  on  it.  Coup.  672.  It  must  be  directed  to  the  officer  in  uohose^ 
custody  the  mtness  is.  As  soon  as  you  get  the  torit  signed,  ^c,  leave  it 
vith  the  officer  to  whom  it  is  directed;  pay  or  tender  to  him  his  reasonabk 
charges  for  bringing  up  the  mtness,  and  he  vfill  bring  him  into  court  on 
the  day  of  trialy  according  to  the  exigency  of  the  writ,  A  prisoner  in 
execution  may  now  be  brought  up  in  this  manner  to  give  evidence,  Geery 
V.  Hopkins,  2  Ldi'Raym.  151:  R.  v.  Burbage,  3  Burr.  1440,  although 
it  was  formerly  holden  otherwise.  Barnes,  222;  Comb.  17,  48.  So,  a 
sailor  on  board  a  king's  ship  may  be  brought  up  by  this  writ,  if  he  have 
been  previously  subpoenaed,  and  be  willing  to  attend.  R.  v.  Roedam, 
Cowp.  672.  But  the  court  will  not  grant  the  writ  to  bring  up  a  prisoner 
of  war;  the  proper  way  of  proceeding  in  that  case  is  by  application  to 
the  Secretary  of  State.  Furley  v,  Newham,  Doug.  420.  So,  where  the 
application  appeared  to  be  a  mere  contrivance  to  remove  a  prisoner  in 
execution,  the  court  refused  to  grant  it.  R.  v.  Burbage,  3  Burr.  1440. 
By  Stat.  44  6.  3,  c.  102,  the  judges  of  the  Court  of  King's  Bench  or 
Common  Pleas,  or  the  barons  of  the  Exchequer,  or  justices  of  oyer  and 
terminer  or  gaol  delivery,  (being  such  judge  or  baron),  may  award  writs 
of  habeas  qorpus  for  bringing  a  prisoner  detained  in  any  gaol  or  prison  be- 
fore any  of  the  said  courts,  or  before  any  sitting  of  Nisi  Prius,  or  before 
any  other  court  of  record,  to  be  there  examined  as  a  witness  before  the 
^rand,  petit,  or  other  jury,  in  all  cases  civil  or  criminal. 

^Privilege  of  Witnesses  from  Arrest.'] — A  person  subpoe-  [  *159  ] 
naed  as  a  witness,  or  bound  over  by  recognisance,  either  to  pro- 
secute or  give  evidence,enjoys  a  privilege  from  arrest  whilst  attending  the 
courtf  not  only  on  the  day  mentioned  in  the  subpana  ^c,j  but  also  on  every 
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day  of  the  satne  sittings,  assizes,  or  sessions,  until  the  cause  is  tried;  fie  it 
also  privileged  in  like  manner  during  a  reasonable  time  before  and  after  the 
trial,  whilst  coming  to  or  returning  from  the  place  where  the  sittings,  assizes, 
or  sessions  are  held.  See  1  H.  Bl.  636;  2  Bl.  1113;  8  T.  R.  536.  And 
this  privilege  has  also  been  holden  to  extend  to  witnesses  attending  volun- 
tarily, and  not  subpoenaed.  See  Meekins  v.  Smith,  1  H.  Bl.  636.  If 
a  witness,  under  these  circumstances,  be  arrested,  the  court  out  of  which 
the  aubpaena  issued,  or  the  jndge  of  the  court  in  which  the  cause  has  been 
or  is  to  be  tried,  will,  upon  application,  order  him  to  be  discharged.  See 
3  Stark.  Rep.  132. 

Penalty  for  ^on-attendance:] — Where  a  subpanay  sued  out  at  the 
Crown  Office,  has  been  served  upon  the  witness,  and  he  wilfully  neglects- 
to  attend  at  the  sessions  or  assizes,  &c. ,  in  obedience  to  it,  the  Court  of 
Queen's  Bench,  upon  application,   will  grant  an  attachment  against  hiro, 
R.  «.  Ring,  8  T.  R.   586,  provided  the  witness  were  served  personailf 
with  the  8ubp<enay   Smalt  t?.  Whitmill,  2  Str.   1054:  Wake6eld's  case, 
Hardr.  313,  and  were  served  a  reasonable  time  before  the  trial;  Hammond 
V.  Stewart,   1  Str.  510:  and  see  1  Marshall,  410;  and  this,  whether  the 
cause  were  in  fact  called  on  or  not,   if  it  satisfactorily  appear   that  the 
witness  would  not  have  been  forthcoming  when  called  on  to  give  evidence. 
Barrow  «?.  Humphreys,  3  B.  &  Aid.  498:  Mullett  v.  Hunt,  1  C.  &  M. 
752:  Dixon  v,  Lee,  1  C,  M.,  &  R.  645:  R.  v.  Stretch,  3  Ad.  &  Ell. 
503:  Lamont  «.  Crook,  6  M.   &  W.    615.      It  is  doubtful  whether  the 
justices  at  sessions,  &c.,  have  authority  to  issue  an  attachment;  the  only 
mode  of  proceeding  against  the  witness  in  such  a  case  seems  to  be  by  in- 
dictment.    As  to  the  mode  of  proceeding  where  the  subpana  has  been 
served  in  Ireland  or  Scotland,  see   ante,  p.  157,   and  stat.  45  G.  3",  c. 
92. 

6.  Witnesses^  Expenses^  ^c. 

At  common  law,  a  witness  in  criminal  cases  was  not  entitled  to  bis  ei- 
4)enses;  2  Hawk,  c.  46,  s.  173;  at  least  if  he  attended  on  the  part  of  the 
prosecution.  This,-  in  cases  of  felony,  was  provided  for  by  stats.  21 
6.  2,  c.  3,  18  G.  3,  c.  19,  and  58  G.  3,  c.  70,  which  did  not  extend  to 
cases  of  misdemeanor,  and  are  now  repealed. 

In  feloniesy  by  stat.  7  G.  4,  c.  64,  s.  22,  the  court  before  which  zof 
person  is  prosecuted  or  tried  for  any  felony,  at  the  request  of  the  pro- 
secutor, or  of  any  other  person  who  shall  appear  on  recognisance  or  sub- 
poenaed to  prosecute  or  give  evidence,  may  order  the  treasurer  of  the 
county,  7  G.  4,  c.  64,  s.  24,  or,  if  the  offence  be  committed  mtbiD 
counties,  &c.,  which  do  not  contribute  to  the  county  rates,  the  magis- 
trate, overseer,  or  other  officer  having  the  collection  and  disbursecneDl  of 
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the  rate  witbio  the  county,  &c.,  7  G.  4,  c.  64,  s.  25,  to  pay  to  the  pro* 
secutor  the  costs  and  expenses  incurred  by  him  in  preferring  the  indict- 
ment,  and  to  the  prosecutor  and  his  witnesses  a  reasonable  al- 
lowance for  their  expenses,  and  for  *their  trouble  and  loss  of  [  *i60  ] 
time  in  attending  before  the  examining  magistrate,  the  grand 
jury,  and  otherwise,  carrying  on  the  prosecution;  and  though  no  bill  be 
preferred,  tlie  court  may  order  to  be  paid  to  those  who  have  bon&  fide 
attended  the  court,  in  obedience  to  their  recognisance  or  stibpana^  a  rea« 
sooable  allowance  for  their  expenses  and  trouble,  and  loss  of  time  in  at* 
tending  before  the  examining  magistrates,  and  obeying  the  recognisance 
or  9ubpmna,  The  a^ybunt  to  be  paid  to  the  prosjecutor  and  his  witnesses 
for  trouble  and  loss  of  time,  and  expenses  in  aUendiog  before  the  exam- 
ining magistrates,  must  be  ascertained  by  the  certi&cate  of  the  magistrate 
granted  before  the  trial.  7  G.  4,  c.  64,  s.  22.  The  other  expenses 
are  allowed  by  the  proper  officer  of  the  court;  but  the  fees  attendant  on 
the  examination,  and  the  allowance  to  the  prosecutor  and  his  witnesses  for 
attending  before  the  magistrate,  can  only  be  allowed  upon  the  production 
of  this  certificate.  And  the  court  has  no  power  to  allow  the  expenses  of 
witnesses  attending  before  the  coroner,  upon  an  inquiry  previous  to  the 
iiidicunent.  R.  e.  Rees,  5  C.  &  P.  302:  R.  r.  Taylor,  Id.  301.  A 
party  who  is  bound  over  to  prosecute  at  a  superior  court  by  a  court  of 
quarter  sessions  is  entitled  to  his  expenses  under  the  statute.  R.  e. 
Paine,  7  C.  &  P.  135.  And  where  a  bill  has  been  preferred  for  felony, 
the  court  may  allow  the  costs  of  the  prosecutor  on  his  application,  (in- 
cluding those  of  the  witnesses),  though  neither  hp  nor  they  be  under  re- 
cognisances, or,  as  it  seems,  subpoenaed.  Reg.  e.  Butterwick,  2  M  Jjp 
Rob.  196.  It  may  be  necessary  to  mention,  that  the  expenses  ^re  not 
allowed  till  after  the  trial  has  actually  taken  place;  and  that,  therefore, 
when  the  trial  of  a  prosecution  is  put  off,  the  court  will  make  no  order 
with  reference  to  the  expenses.  R.  v.  Hunter,  3  C.  &  P.  391.  Upon 
ao  indictment  for  felony,  removed  by  etrtiorari  into  the  Queen's  Bench 
at  the  instance  of  the  prosecutor  or  prisoner,  and  tried  at  Nisi  Prius,  no 
costs  can  be  allowed  either  by  the  presiding  judge  or  the  Court  of  Queen's 
Bench.     R.  r.  Treasurer  of  Exeter,  5  Man.  Sl  U.  167. 

By  the  same  statute  in  certain  mwJfmeanor<, ^namely,  '^Assaults  with 
intent  to  commit  felony" — ^'Attempts  to  commit  felony" — "Riots"— 
^^Misdemeanors  for  receiving  any  stolen  property,  knowing  the  same  \Q 
have  been  stolen" — "Assaults  upon  peace  officers,  in  the  e^^ecutiop  pf 
tlieir  duty,  or  upon  persons  acting  in  their  aid" — "  Neglect  ai^d  breach 
of  duty  as  a  peace  officer" — Assaults  committed  in  pursuance  of  any 
conspiracy  to  raise  the  rate  of  wages" — "Knowingly  and  designedly  ob* 
tainiog  any  property  by  false  pretences" — "Wilful  and  indecent  expos- 
ures of  tlje  person"— "Wilful  and  corrupt  perjury"— **S^^)9|HWti9p  0|f 
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perjury,"  the  court  has  the  same  power  to  allow  the  expenses  of  the  pro- 
secutor and  bis  witnesses,  and  to  order  a  reasonable  compensattOD  for 
their  trouble  and  loss  of  time,  whether  a  bill  be  or  be  not  preferred;  but 
this  power  of  the  court  does  not  extend  to  the  payment  of  expenses 
or  compensation  for  trouble  and  loss  of  time  in  attending  before  the 
examining  magistrate.  7  G.  4,  c.  64,  s.  23.  And  by  7  W.  4,t 
1  Vict.  c.  44,  the  same  power  is  granted  to  the  court,  on  prosecu- 
tions for  endeavouring  to  conceal  the  birth  of  a  child,  as  is  given 
by  the  7  6.  4,  c.  64,  in  cases  oi  felony:  in  such  case,  therefore, 
compensation   may   be   made   for  the   expenses,   trouble,   and   loss  of 

time   in   attending    before   the   magisfnte.       Where  an  in- 
[  *161  ]  dictment   for  a   misdemeanor   is   removed   by   tertiorari  ^hj 

the  prosecutor  into  the  Court  of  Queen's  Bench,  and  tried  at 
Nisi  Prius,  the  prosecutor  and  witnesses  are  not  entitled  to  costs 
under  this  statute.  R.  v.  Johnson,  1  Mood.  C.  C.  173.  See  R. 
V.  Richards,  SB.  &C.  240;  2M.  &R.  405.  It  is  doubtful  also, 
whether,  where  a  prosecutor  is  not  bound  over  to  prosecute  at  the  assizes, 
the  court  of  assize  has  power  to  grant  his  expenses  under  the  7  G.  4,  c. 
64,  s.  23  ;  but  in  such  a  case,  if  the  witnesses  be  subpoenaed,  the  court 
of  assize  may  grant  thtir  expenses  under  that  section.  R.  9.  Jeyes,  3 
Ad.  &  E.  416.  So,  if  the  prosecutor  have  included  bis  name  in  a  mA- 
pxna^  though  he  is  not  bound  over  to  prosecute,  the  court  may  order  him 
his  costs  as  prosecutor  as  well  as  witness.  R.  «.  Sheering,  7  C.  &  P- 
440.  The  Court  of  Queen's  Bench  will  not  grant  a  mandamus  to  com- 
pel the  treasurer  of  a  district  to  pay  such  expenses,  in  obedience  to  the 
order  of  the  court  of  assize  :  the  proper  remedy  is  to  indict  the  treasurer 
if  he  refuse  to  pay.  R.  v.  Jeyes,  supra  ;  1  Chitt.  Rep.  650.  The  e«- 
Hre  order  of  the  court  must  be  served  upon  the  treasurer  ;  and  where  the 
order  made  was  to  pay  an  aggregate  sum,  the  details  being  annexed,  and 
the  attorney  tore  off  the  half  sheet  which  contained  the  details,  and  pre- 
sented only  the  other,  it  was  held  that  the  treasurer  was  justified  in  refus- 
ing to  pay.  Reg.  v.  Jones,  2  Mood.  C.  C.  171  ;  9  C  &  P.  401.  See 
7  G.  4,  c.  64,  s.  26. 

In  felonies  and  the  misdemeanors  before  mentioned,  committed  upoo 
the  high  seas,  the  judge  of  the  Court  of  Admiralty  may  order  the  assistant 
to  the  counsel  for  the  Admiralty  to  pay  such  costs,  expenses,  aad  com- 
pensation to  the  prosecutors  and  witnesses,  in  the  same  manner  as  other 
courts  may  order  the  treasurer  of  the  county  to  pay  the  same  ;  7  G.  4,  c 
64,  s.  27  ;  and  the  like  power  is,  by  the  7  &  8  Vict.  c.  2,  given  to  the 
other  courts  which  are  empowered  thereby  to  try  offences  cooimitted  on 
the  high  seas.     (AntSy  p,  21). 

As  to  the  prosecutor's  and  witnesses'  expenses,  where  the  ofieoce  wis 
committed  in  the  county  of  a  city  or  town  corporate,  and  the  ofieiMler  tri- 
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ed  m  the  next  adjoining  county,  see  33  6.  3,  c.  52 ;  51  G.  3,  c.  100  ; . 
6  &  6  W.  4,  c.  76  ;  (an/e,  p.  20) . 

(n  additioQ  to  these  allowances,  any  court  of  oyer  and  terminer  and  gaol 
delivery  nsay,  if  any  person  shall  appear  to  have  been  active  in  or  towards 
the  apprehension  of  any  person  charged  with  any  of  the  following  offences, 
order  the  sheriff  of  the  county  in  which  the  offence  was  committed,  7  G. 
4,  c.  64,  s.  29,  to  pay  tp  such  person  such  a  sum  of  money  as  shall  seem 
reasonable  and  sufficient  to  compensate  for  his  expenses,  exertions,  and 
loss  of  time,  viz.,  in  cases  of  ^'  Murder" — **  Feloniously  and  malicious- 
ly shooting  at,  or  attempting  to  discharge  any  kind  of  loaded  6re-arms  at 
any   other    person" — *'  Stabbing" — ''  Cutting" — '*  Poisoning" — **  Ad- 
ministering anything  to  procure  the  miscarriage  of  any  woman" — ^^  Rape" 
— i-**  Burglary" — '*  Felonious  housebreaking" — "  Robbery   on   the   per- 
son"— "  Arson" — '*  Horse  stealing" — **  Bullock  stealing,"  (which  in- 
cludes all  cases  of  cattle  stealing  of  that   particular  description,  e.  g,  ox, 
cow,  heifer,  &c.     R.  v.  Gilbrass,  7  C.  &  P.  444) — ^^  Sheep  stealing" 
— ^'  Being  accessary  before  the  fact  to  any  of  the  offences  aforesaid" — 
— ^^  Receiving  stolen  property,  knowing  it  to  have  been  stolen  :"  and,  in 
the  last-mentioned  case,  the  justices  at  sessions  have  the  same  power.    7 
G.  4,  c.  64,  s.  28.     Such  rewards  are  not  confined   to  cases  where  the 
person  apprehending  has  had  an  actual  loss  of  time,  or  been  at  an  expense. 
R.  V.  Barnes*  7  C.  &  P.  166.      If  the  facts  on  which  the 
^application  is  grounded  have  not  appeared  in  evidence,  the  [  *162  ] 
judge  will  require  them  to  be  laid  before  him  on  affidavit.     R. 
tr.  Jones,  Id.  167.     If  any  man  be  killed  in  endeavouring  to  apprehend 
any.  person  charged  with  any  of  the  offences  before  mentioned,  the  court 
may  order  the  under-sheriff  of  the  county  to  pay  a  sum  of  money  to  his 
widow,  if  he  were  married,  or  to  his  children,  in  case  his  wife  be  dead^ 
or  to  his  father  or  mother,  in  case  he  shall  have  left  neither  wife  nor  child* 
7  G.  4,  c.  64,  s.  30. 

7.  Examination  of  Witneise$. 

It  may  be  necessary  to  premise,  that,  when  the  cause  is  called  on,  or 
at  any  other  period  during  the  trial,  the  court,  at  the  request  of  the  de- 
fendant, R.  r.  Vaughan,  Holt,  689;  5  St.  Tr.  20:  and  see  4  St.  Tr. 
191,  or  indeed  at  the  request  of  either  party,  will  order  such  of  the  wit- 
nesses of  the  opposite  party  as  have  not  yet  been  examined,  or  who  are 
not  under  examination,  to  leave  the  court  until  they  shall  be  called  for  in 
their  order,  so  that  each  witness  may  be  examined  out  of  the  hearing  of 
other  witnesses  on  the  same  side,  who  are  to  be  examined  after  him. 
Souihey  v.  Narsh,  6  C.  &  P.  632.  The  attorney  /or  either  party  is  not 
within  this  rule.  Pomeroy  r.  Baddeley,  Ry.  &  M.  N.  P.  430.  It  has 
been  said,  that  if,  after  such  an  order,  a  witness  be  present  during  the 
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^?(aminalion  of  the  othei*  wFtnesses,  he  cannot  be  examined;  Attorney- 
General  V.  Bulpit,  9  Price,  4;  but  the  conduct  of  the  witness  seems  to 
be  no  ground  for  depriving  the  Crown,  or  the  defendant  of  a  witness>and 
the  practice  is  to  allow  liira  to  be  examined,  subject  to  observation  as  to 
his  conduct  in  disobeying  the  order;  R.  v.  Colley,  Moo.  &  M.  329;  but 
this  is  a  matter  for  the  discretion  of  the  judge.  Parker  t.  M*Wi)liara,  6 
Bing,  683:  Beamon  t.  Ellice,  4  C.  &  P.  585: -Cook  v.  Nethercote,  « 
C.  &  P.  741:  Thomas  v.  David,  7  C.  &  P.  35. 

It  should  also  be  observed,  that,  although  in  strictness  it  is  not  nec- 
essary for  the  prosecutor  to  call  every  witness  whose  name  is  on  the  back 
of  the  indictment,  it  is  usual  so  to  do,  that  the .  defendant  may  cross-ex- 
amine them;  R.  v.  Siromonds,  1  C.  &  P.  84:  R.  ».  Beezley,  4  C  ft 
P.  220:  Reg.  v.  Bull,  9  C.  &  P.  22;  and,  if  the  counsel  will  ^ol,  the 
judge  id  his  discretion  may.  R.  r.  "jS^hitehead,  Id.  322,  n.:  Reg.  t. 
Holden,  8  C.  &  P.  606.  See  Reg.  v.  Stroner,  1  C.  &.  K.  650.  It 
seems  that,  if  the  counsel  for  the  prosecution,  at  the  instance  of  the  pris- 
oner's counsel,  calls  a  witness,  but  does  not  ask  him  a  question,  the  for- 
mer is  entitled  to  examine  the  witness  after  he  has  been  examined  by 
the  prisoner's  counsel.     R.  v.  Harris,  7  C  ft  P.  581. 

It  should  also  be  mentioned,  that,  during  the  progress  of  the  trial,  the 
judge  may  question  the  witnesses;  and  that,  even  though  the  counsel  for 
the  prosecution  has  closed  his  case,  and  the  counsel  for  the  defendant  bas 
taken  an  objection  to  the  evidence,  the  judge  may  make  any  further  in- 
quiries of  the  witnesses  he  thinks  fit,  in  order  to  answer  the  objectioD. 
R,  r.  Remnant,  R,  ft  R.  136.  Where,  after  the  examination  of  wit- 
nesses to  facts  >on  behalf  of  the  prisoner,  the  judge  (there  being  no  coun- 
sel for  the  prosecution)  called  back  and  examined  a  witness  for  the  prose- 
dution,  it  was  held  that  the  prisoner's  counsel  had  a  right  to  cross-examine 
again  if  he  thought  it  material.  R.  v.  Watson,  6.C.  ft  P.  653. 
[  •1^3  ]  •It  may  be  observed  here,  that,  where  there  are  two  pro- 
secutions against  the  same  party  for  felony,  the  judge  will  not, 
even  by  consent,  take  the  evidence  on  the  first  trial  as  given  on  the  second; 
but  the  witnesses  may  be  re-sworn  in  the  second  case,  and  their  evidence 
read  over  to  them  from  the  judge's  notes.  R.  v,  Foster,  7  C  ft  P- 
495.     See  Reg.  v.  Thorahill,  8  C.  ft  P.  575,  (ante,  p.  119). 

lExamination.l — After  the  witness  has  been  sworn,  the  couDsel  for  the 
party  who  calls  bim  proceeds  to  examine  him.  In  doing  this,  two  things 
are  principally  to  be  attended  to:  Ist^  that  the  questions  be  pertinent  to 
t^e  matter  immediately  in  issue;  and,  2n(fly,  that  they  be  not  leading 
questions. 

-PJrrf.  The  questions  must  by  pertinent  to  the  matter  immediately  in 
issue.  No  question  should  be  asked  of  a  witness  upon  a  direct  examina- 
tion, the  probable  answer  to  which  cannot  have  a  tendency  to  prove  the 
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offence  or  defence,  or  other  matter  put  in  issue  bj  the  pleadings.  In  the 
case  of  circumstantial  evidence,  the  courts  of  necessity  allow  of  a  greater 
latitude  in  this  respect;  but  still,  in  this  case,  the  questions  must  be  such 
as  are  likely  to  elicit  evidence  of  facts  from  which  the  jury  may  reasona- 
bly presume  the  guilt  or  innocence  of  the  prisoner.  Upon  an  indictment 
for  a  conspiracy,  general  evidence  of  the  conspiracy  charged  may  be  re- 
ceived in  the  first  instance,  although  it  cannot  affect  the  defendant,  unless 
afterwards  brought  home  *to  him  or  to  an  agent  employed  by  him.  The 
Queen's  case,  2  B.  &  B.  302.  (See  ante,  p.  lOt).  And  the  same 
rule  applies  where  a  defendant  seeks,  by  such  general  evidence,  in  the 
first  instance,  to  affect  the  prosecutor,  with  a  conspiracy  to  suborn  wit- 
nesses for  the  destruction  of  the  defence,  (provided  the  proposed  evidence 
be  previously  opened  to  the  court),  as  in  the  case  of  a  prosecution  for  a 
conspiracy.  lb.  So,  if  A.  commit  a  burglary,  and  B.  stay  outside 
the  bouse  for  the  purpose  of  preventing  interruption;  upon  the  trial  of 
B.,  th^  prosecutor  first  proves  the  offence  committed  by  A.,  and  then 
brings  the  guilt  home  to  B.  by  proving  his  share  in  it;  In  these  cases, 
however,  the  matter  to  be  proved  naturally  branches  hself  into  two  pro- 
positions: that  a  certain  conspiracy  existed,  and  that  the  defendant  waA 
engaged  in  it;  that  A.  comtnitted  the  burglary,  and  that  B.  aided  and 
assisted  him  in  the  commission  of  it. 

Secondly.  It  is  a  general  rule,  that,  in  a  direct  examination  of  a  wit- 
ness, be  shall  not  be  asked  leading  questions,  or,  in  other  words,  quet« 
tions  framed  in  such  a  manner  as  to  suggest  to  the  witness  the  answers 
required  of  him.  To  this  rule,  however,  there  are  a  few  exceptions. 
T'o  identify  a  person  whom  the  witness  has  already  described,  the  person 
may  be  pointed  out  to  him,  and  he  may  be  asked,  in  direct  terms,  if  that 
be  the  person  he  meant.  R.  v.  Watson,  2  Stark.  116:  R.  v.  De 
Berenger,  1  Stark.  £v.  125.  Where  a  witness  swears  to  a  certain  fact, 
and  another  witness  is  called  for  the  purpose  of  contradicting  him,  the 
latter  may  be  asked,  ip  direct  terras,  whether  that  fact  ever  took  place. 
Courteen  v.  Touse,  1  Camp.  43.  So,  if  the  witness  appear  evidently 
to  be  hostile  to  the  party  who  has  called  him,  the  counsel  may  put  lead^ 
ing  questions  to  him,  having  first  obtained  permission  of  the  court  to  do 
so.  Peake,  Ev.  198;  1  Ph.  Ev.  283;  Clarke  v.  Saffrey,  R,  &  M. 
N.  P.  126:  and  see  Basten  v.  Carew,  Id.  127:  Reg.  v.  Chap- 
man, 8  C.  &  P.  559:  Reg.  v.  Ball,  •S  C.  &  P.  746.  [  *164  ] 
And,  lastly,  questions  which  are  merely  introductory  to  others 
that  are  material  are  in  general  allowed  to  be  asked  in  direct  terms,  witb« 
out  objection. 

If  an  irrelevant  or  leading  question  be  put,  the  counsel  on  tbe  other  side 
should  immediately  interpose  and  object  to  it.  So,  if  a  witness  be  asked 
whether  a  certain  representation  was  madC)  the  opposite  coutisel  may  in- 
terpose, and  ask  him  whether  the  representauon  m  question  Ware  by  parol 
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or  in  writing;  for,  if  the  latter,  the  writing  must  be  produced.  The 
Queen's  case,  2  B.  &  B.  292. 

We  have  seen  (ante.  p.  142)  that  a  witness  can  be  allowed  only  to 
^  speak  of  facts  within  his  own  knowledge  and  recollection,  except  io 
matters  of  science,  in  which  case  bis  opinion  is  admissible  evidence. 
See  R.  V,  Wright,  R.  &  R.  456,  (ante,  p.  143).  He  cannot,  there- 
fore, be  admitted  to  read  his  evidence;  5  St.  Tr.  445;  but  he  will  be 
allowed  to  refresh  his  memory  from  any  book  or  paper,  if  be  can  after- 
wards swear  to  the  fact  from  his  recollection.  Doe  v,  Perkins,  3  T.  R. 
749:  and' see  Borough  v.  Martin,  2  Camp.  112.  If  lie  know  the  fact, 
however,  only  from  seeing  it  in  the  book  or  paper,  the  original  book  or 
paper  must  be  given  in  evidence  and  proved  by  other  means.  3  T.  R. 
749.  In  like  manner,  depositions  made  by  an  old  witness  have  been 
allowed  to  be  read  to  him,  for  the  purpose  of  refreshing  his  memory  as 
to  dates,  &c.  Vaughan  v,  Martin,  1  Esp.  44Q.  A  witness  cannot  re* 
fresh  his  memory  with  a  copy  of  an  instrument  which  might  itself  be  used 
for  refreshing  bis  memory,  unless  the  copy  were  made  by  himself,  or  in 
bis  presence,  and  he  know  it  to  be  correct.  Burton  v.  Plummer,  4  Nev. 
&M.  315;  2  Ad.  &  El.  341. 

It  may  be  necessary  to  observe  here,  that,*  when  a  witness  is  under  the 
examination  of  a  junior  counsel,  the  leading  counsel  may  interpose,  take 
the  witness  into  his  own  hands,  and  6nish  the  examination;  but  after  one 
counsel  has  brought  his  examination  to  a  close,  no  other  counsel  on  tbe 
tame  side  can  put  a  question  to  the  witness.     Doe  r.  Roe,  2  Camp.  280. 

CrosS'txaminaiion.'] — When  the  direct  examination  is  finished,  the 
witness  may  then  be  cross-examined  by  the  counsel  for  the  opposite  party. 
Or,  if  the  party  calling  a  witness  do  not  think  proper  to  examine  him 
after  he  is  called  and  sworn,  the  wjtness  may  nevertheless  be  cross-exam- 
ined by  the  counsel  for  the  opposite  party.  R.  v.  Brook,  2  Stark.  472; 
See  Morgan  v.  Bridges,  Id.  314:  Phillips  o.  Earner,  1  Esp.  357.  (See 
ante, p.  162).  Where  a:  witness  was'  called,  and  had  only  answered  an 
immaterial  question,  when  he  was  stopped  by  tfie  judge,  Oumey,  B., 
ruled  that  the  opposite  party  had  no  right  to  a  cross-examination.  Creevy 
V.  Carr,  7  C.  &  P.  64, 

When  a  witness  is  produced,  the  first  thing  that  claims  the  attention  of 
|be  counsel  for  the  opposite  party  is,  whether  the  witness  be  competent; 
and  if  not,  then  in  what  manner  the  objection  to  his  competency  must  be 
made.     (See  ante,  p.  143). 

Formerly  it  was  holden  that  the  objection  for  incompetency  most  have 

been  made  before  the  witness  was  sworn  in  chief;  but  it  has  been  general. 

ly  allowed  to  be  made  at  any  time  during  the  trial.     Stone  r.  Blackburn^ 

1  Esp.  37:  Turner  v.  Pearte,  1  T.  R.  717.     However,   it  is 

[  *16&  }  still  always  advisable  to  make  the  objection  before  the  *wtt« 

Qess  has  been  examined  in  chief,  and^  if  be  can  be  examined 
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as  to  it,  to  examine  him  on  the  voir  dire;  and   more  recent  cases  appear 
to  render   it    necessary  that  the   objection    should,    in   strictness,    be 
taken   at   that   time.     See    Hartshorne  v.  Watson,  5  Bing.  N.  C  477: 
WoUaston  t;.  Hakewili,  3  Scott,  N.  R.  593.     And  the   opposite   party  * 
cannot,  after  the  witness  has  been  sworn  and  examined,  adduce  other  evi- 
dence to  show  his  incompetency.  Dewdney  v.  Palmer,  4  M.  &  W.  664. 
The  next  thing  that  claims  the  opposite  counsel's  attention,  in  the  course 
of  the  examination,  is  whether  parol  evidence  be  the  best  evidence  of  the 
facts  to  w^hich  the  witness  deposes;  and  if  not,  whether  grounds  have  been 
laid  for  its  admission  as  secondary  evidence;  whether  the  questions  be  re- 
levant and  pertinent  to  the  matter  in  issue;  and  whether  they  be  leading 
questions.     If  the  evidence  of  the  witness  be  objectionable  in  any  of  these 
respects,  the  counsel  should  immediately  interpose,  and  make  his  objection. 
Supposing,   however,  the  witness  and  his  evidence  not  open  to  these 
preliminary  objections  the  opposite  counsel  must  then  proceed  to  cross- 
examine  him,  if,  in  his  judgment,  a  cross-examination  be  necessary  or  ad- 
visable.    In  giving  hi^vidence,  a  witness  tells  the  truth  wholly  or  par- 
tially, or  tells  a  falsehood.     If  he  tell  the  whole  truth,  a  cross-examination 
may  be  dangerous,  as  it  may  have  the  effect  of  rendering  his  story  more 
circumstantial,  and  impressing  the  jury  with  a  stronger  opinion  of  its  truth; 
it  is  better,  in  such  a  case,  either  not  to  cross-examine  him  at  all,  or  to 
confine  your  questions  to  his  credibility,  by  impugning  his  means  of  know- 
ledge, his  disinterestedness,  his  integrity,  or  his  veracity.     (See  ante,  p. 
149). 

If  the  witness  tell  only  part  of  the  truth,  then  the  opposite  counsel,  if  the 
residue  be  favourable  to  his  client,  will  immediately  proceed  to  cross-ex- 
amioe  him  as  to  it;  but,  if  unfavourable,  the  counsel  will  either  refrain 
altogether  from  cross-examining  him,  or  will  confine  his  questions  to  the 
witne^'s  credibility,  as  above  mentioned. 

If,  on  the  other  hand,  the  evidence  of  the  witness  be  false,  then  the  whole 

force  of  the  cross-examination  must  be  directed  to  his  credibility;  (See 

ante,  p.  149);  and  you  may  afterwards  prove  the  truth  by  other  witnesses. 

Id  cross-examining  a  witness,  the  counsel  may  ask  him  leading  ques- 

tioDs;  that  is,  he  may  lead  the  witness  so  as  to  bring  him  directly  to  the 

poiot  in  which  he  requires  the  answer,  and  this  whether  the  witness  be  a 

willing  or  an  adverse  one;   See  Parkin  v.  Moon,  7  C.  &  P.  408;  but  he 

will  not  be  allowed  to  put  into  the  witness's  mouth  the  very  words  he  is 

to  echo  back  again.     Per  Bulkr^  J.,  in  R.  v.  Hardy,  24  How.  St.  Tr. 

755.      The  questions,  however,  must  be  either  relevant  and  pertinent  to 

the  matter  in  issue,  or  calculated  to  elicit  the  witness's  title  to  credit.     It 

is    not  usual  to  cross-examine  witnesses  to  character^  unless  the  counsel 

cross-examining  have  some  distinct  charge  on  which  to  cross-examine 

them;  see  R.  «.  Hodgkiss,  7  C  &  P.  298;  and  if  the  only  evidence  called. 


200  PAROL  EVIDENCE. 

on  the  prisouer'a  part  i$  evidence  as  to  character,  though  the  counsel  for 
the  prosecution  is  in  itrictness  entitled  to  a  reply  9  it  is  not  usual  to  exer- 
cise it  except  in  extreme  cases*     See  R«  v.  Stannard,  7  C.  &  P.  673: 

R.  V.  Whiting)  Id.  771.  (See  ante,  p.  95). 
[  *166  ]  *When,  in  cross-examining  a  witness^  you  shew  him  a  letter, 
and  he  admits  it  to  be  of  his  handwriting,  the  ordinary  course 
is  to  have  the  letter  read  as  part  of  your  evidence,  after  you  have  opened 
your  case.  But  if  it  become  necessary  to  have  the  letter  read,  in  order 
to  found  certain  questions  with  relation  to  the  contents  of  the  letter  to  be 
propounded  to  the  witness,  the  court,  upon  application,  will  allow  the  let- 
ter to  be  read  at  the  time  of  the  cross-examination,  subject,  of  course,  to 
the  consequences  of  the  letter  being  considered  as  part  of  your  evidence. 
The  Queen!s  case,  2  B.  &  B.  288.  If  a  witness  refresh  his  memory  from 
entries  in  a  book,  the  opposite  counsel  may  cross-examine  on  those  en- 
tries, without  making  them  his  evidence,  and  the  jury  may  see  them  if  they 
think  fit;  but,  if  the  opposite  counsel  cross-ei^amine  as  to  other  entries  in 
the  same  book,  he  makes  them  his  evidence.  Gregory  v.  Taveruer,  6 
C.  &  P.  281.  If  the  cross-examining  counsel  put  a  paper  into  the  wit- 
ness's hands,  and  put  questions  on  it,  and  anything  comes  of  those  ques- 
tions the  opposite  counsel  has  a  right  to  see  the  paper  and  cross-examine 
on  it;  but,  if  the  cross-examination  founded  on  the  paper  entirely  fails, 
and  nothing  comes  of  it,  the  opposite  counsel  cannot  demand  to  see  the 
paper.  Reg.  v.  Duncombe,  8  C.  &  P.  369.  As  to  cross-examinbg  on 
the  depositions,  see  ante,  p.  152. 

If  upon  the  trial  of  on  indictment,  it  appear,  upon  cross-examinatioa  of 
one  of  the  witnesses  for  the  prosecution,  that  J.  S.  was  employed  by  the 
prosecutor  for  the  purpose  of  procuring  and  examining  evidence  and  wit- 
nesses in  support  of  the  indictment,  the  defendant  cannot  give  evidence  of 
J.  S.'s  having  offered  a  bribe  to  a  certain  person,  to  induce  him  to  give 
evidence  touching  the  matter  of  the  indictment,  unless  such  person  have 
been  examined  as  a  witness.     The  Queen's  case,  2  B.  &  B.  302. 

It  may  be  necessary  to  mention,  that,  if,  upon  the  trail  of  an  indictment, 
the  defendant  himself  address  the  jury,  he  will  not  be  entitled  to  cross- 
examine  the  witnesses;  but  counsel  may  argue  points  of  law,  and  suggest 
questions  to  be  put  to  the  witnesses.  R.  v.  White,  3  Camp.  98:  R.  v. 
Parkins,  Ry.  &  M.  N.  P.  166.  If  the  prisoner's  counsel  has  addressed 
the  jury,  the  prisoner  himself  will  not  be  allowed  to  address  them  too; 
R.  V,  Boucher,  8  C.  &  P.  141:  Reg.  v.  Rider,  Id.  539:  Reg.  r. 
Burrows,  2  M.  &  Rob.  124;  though  it  has  been  permitted  in  very  pecu- 
liar cases.  See  Reg.  v.  Malings,  8  C.  &  P.  242:  Reg.  v,  Walkling, 
Id.  243.  And  the  counsel  for  the  prisoner  cannot  be  permitted  to  state 
the  prisoner's  account  of  the  transaction,  which  he  is  not  in  a  situation 
to  support  by  evidence.  R.  v.  Beard,  8  C.  &  P.  142:  Reg.  v.  Butch- 
er, 2  M.  &  Rob.  229. 
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Re^'examinaiian^l—Jf  zny  new  fact  arise  out  of  the  cross-examination, 
the  witness  may  be  examined  as  to  it  by  the  counsel  who  first  examined 
him.    In  the  same  manner  he  may  be  re-examined  when  necessary,  in  or- 
der to  explain  any  part  of  his  cross-examination.     In  The  Queen's  case 
it  was    holden,  that,  if  a  witness,  upon  bis  cross-examination,    admit  his 
having  used  certain  expressions  in  a  conversation  with  a  person  not  a  par- 
ty   to  the   cause,    the  opposite  counsel,   in  re-examining  the    witness,  is 
confined  to  such  questions  as  may  elicit  the  meaning  of  the  expressions, 
and  the  motives  of  the  witness  for  using  them.     But  where  a 
whness  deposes  to  certain  expressions   *being  used  by  a  parly  [  *167  ] 
to  the  cause,  the  counsel  for  that  party  is  entitled  to  re-examine 
the  witness  as  to  the  whole  of  the  conversation  in  which  the  expressions 
occurred;  because  the  expressions  are  given  in  evidence  in  such  a  case,  as 
an  admission  of  the  party,  and  the  whole  of  his  admission  should  be  taken 
together.  2  B.  &  B.  294.     If  a  witness  whose  name  is  on  the  back  of  the 
indictment  be  called  merely  to  allow  the  prisoner  to  cross-examine  him,  any 
question  put  by  the  prosecutor's  counsel  afterwards  must  be  considered 
as  a  re-examination,  and  nothing  can  be  asked  which  does  not  arise  out 
of  the  cross-examination.     R.  v.  Beezley,  4  C.  &  P.  220. 
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Sect.  1. 
Larceny. 


Statutes. 

7  ft  8  O.  4,  c.  29,  s.  2. — Distinction  between  Orand  and  Petit  Lor- 
teny  abolished.'] — Enacts,  that  the  distinctioD  between  grand  larceny  and 
petty  larceny  shall  be  abolished;  and  every  larceny,  whatever  be  the  val- 
ue of  the  property  stolen,  shall  be  deemed  to  be  of  the  same  nature,  and 
shall  be  subject  to  the  same  incidents  in  all  respects,  as  grand  larceny  was 
before  the  commencement  of  this  act;  and  every  court,  whose  power  as 
to  the  trial  of  larceny,  was  before  the  commencement  of  this  act,  limited 
to  petty  larceny,  shall  have  power  to  try  every  case  of  larceny,  the  punish- 
ment of  which  cannot  exceed  the  punishment  hereinafter  mentioned  for 
simple  larceny,  and  also  to  try  all  accessaries  to  4uch  larcoiy. 
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Sect.  3. — Puni$hment  for  Simple  Larceny] — Enacts,  that  every  per- 
son convicted  of  simple  larceny,  or  of  any  felony  hereby  made  punishable 
like  simple  larceny,  shall  (except  in  the  cases  hereinafter  otherwise  provi- 
ded for)  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years  or  to  *  be  [  *169  ] 
imprisoned  for  any  term  not  exeeeding  two  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped,  (if  the 
court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

Sect.  4. — Place  and  Mode  of  Imprisonmeni  for  Larcenies^  ^c."] — 
With  regard  to  the  place  and  mode  of  imprisonment  for  all  indictable  of- 
fences punishable  under  this  act,  enacts,  that,  where  any  person  shall  be 
convicted  of  any  felony  or  misdemeanor  punishable  under  this  act,  for 
which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  bouse  of  correction;  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  (see  7 
W.  4  &  1  Vict.  c.  90.  s.  5,  infra)  or  any  portion  or  portions  of  such 
imprisonment  or  of  such  imprisonment  with  hard  labour  as  to  the  court  in 
its  discretion  shall  seem  meet. 

7  W.  4  &  1  Vict.  c.  90,  s.  6. — Solitary  Confinement.^ — Enacts, 
that,  from  and  after  the  1st  day  of  October,  1 837,  it  shall  not  be  lawful 
for  any  court  to  direct  that  any  offender  shall  be  kept  in  solitary  confine- 
ment for  any  longer  period  than  ooe^montb  at  a  time,  or  than  three  momhs 
m  the  space  of  one  year.  [By  the  Prisons  Regulation  Act,  2  &  3  Vict, 
c.  56,  s.  4,  the  separait  confinement  provided  for  by  that  act  is  not  to  be 
deemed  eolitary  confinement,  within  the  meaning  of  any  act  forbidding 
solitary  confinement  for  more  than  a  limited  time.] 

7  &  8  G.  4,  c.  28«  s.  10. —  Where  the  Convict  is  under  a  previous  Sen- 
tence.J^ — Enacts,  that,  wherever  sentence  shall  be  passed  for  felony  on  a 
person  already  imprisoned  under  sentence  for  another  crime,  it  shall  be 
lawful  for  the  court  to  award  imprisonment  for  the  subsequent  offence,  to 
commence  at  the  expiration  of  the  imprisonment  to  which  such  persoa 
shall  have  been  previously  sentenced;  and  where  such  person  shall  be  al- 
ready under  sentence^  either  of  imprisonment  or  of  transportation^  the 
court,  if  empowered  to  pass  sentence  of  traosportatioa,  may  award  such 
sentence  for  the  subsequent  offence  to  commence  at  the  expiration  of  the 
imprisonment  or  transportation  to  which  such  person  shall  have  been  previ- 
ously sentenced,  although  the  aggregate  term  of  imprisonment  or  transpor- 
tation respectively  may  exceed  the  term  tor  which  either  of  those  punish* 
ments  could  be  otherwise  awarded* 
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Indictment. 


Middlesex,  to  wit:  The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 

sovereign  lady  Victoria,  [or  in  the  year  of  our  lord ],  at  the  parish 

aforesaid,  in  the  county  aforesaid,  [three  pairs  of  shoesy  of  the  value  of 
twelve  BhillingSy  one  shirty  of  the  value  of  four  shillings^  and  one  toaistcoat^ 
of  the  value  of  seven  shillings']^  of  the  goods  and  chattels  of  one  J.  N., 
then  and  there  being  found,  feloniously  did  steal,  take,  and  carry  away: 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony y  transportation  for  seven  years ^  or  imprisonment  not 
[  *I70  ]  exceeding  *two  years^  {with  or  without  hard  labour  for  the 
wliole  or  any  part  of  the  imprisonment^  and  with  or  toithout 
solitary  confinement  7  &  8  Gf.  4,  c  29,  s.  4;  such  confinenfent  not  exceed- 
ing one  month  at  any  one  time^  nor  three  months  in  any  one  year;  7  W.  4 
&  1  Vict.  c.  90,  s.  5);  and^  if  a  male^  to  be  once^  twice^or  thrice  public- 
ly or  privately  whipped,  in  addition  to  the  imprisonment y  if  the  court  shall 
think  fit.     7  &  8  G.  4,  c.  29,  s.  3. 

If  the  defendant  be  already  under  sentence  of  transportation  or  impris- 
onment for  another  crime ,  the  court  may  award  the  transportation  or  im-- 
prisonment  for  every  subsequent  felony  to  commence  at  the  expiration  of 
the  transportation  or  imprisonment  to  which  the  prisoner  was  previously 
sentenced.  7  &  8  G.  4.  c.  28,  s.  10.  [This  enactment  is  applicable  to 
all  felonies^  but  will  not  be  repeated  after  each  sentence  in  the  subsequent 
pages  of  this  book.'] 

Evidence. 

J.  8.  late  of  ^c] — It  is  immaterial  whether  this  be  the  correct  name 
and  addition  of  the  defendant  or  not;  if  he  do  not  plead  the  misnomer  or 
wrong  addition  in  abatement,  he  waives  all  objection  to  the  indictment  for 
any  error  in  this  respect.  The  prosecutor  has  only  to  prove  that  the  de- 
fendant is  the  person  who  actually  committed  the  offence;  which  is  done 
either  by  identifying  him  as  the  parly  who  committed  it,  or  by  circumstan- 
tial evidence.     (See  ante,  p.  122). 

On  the  third  Day  of  August^  Sfc."] — The  time  and  place  here  stated 
need  not  be  proved  as  laid:  if  the  offence  be  proved  to  have  been  comnvt- 
ted  at  any  time  before  or  after,  provided  it  be  some  day  before  the  fiodiog 
of  the  indictment,  (ante,  pp.  40,  96)  or  at  any  other  place,  provided  it  be 
within  the  county,  or  other  extent  of  the  court's  jurisdiction,  (ante,  pp, 
40,  97),  it  will  be  sufficient.  Or  if  it  be  proved  that  the  larceny  was  ac- 
tually committed  by  the  defendant  in  another  county,  or  in  another  part 
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of  thtf  United  KiDgdom,  and  that  he  carried  the  goods  at  any  distance  of 
time  through  or  into  the  county  or  other  extent  of  the  court's  jurisdiction, 
it  will  be  sufficient  unless  the  nature  of  the  property  be  changed,  and  the 
indictment  be  for  stealing  the  article  in  its  original  state.  So,  it  uill  be 
sufficient  if  the  offence  be  either  begun  or  completed  in  the  county  in 
which  the  defendant  is  indicted;  or  be  committed  within  five  hundred 
yards  of  the  boundary  of  such  county.  And  where  a  larceny  is  commit- 
ted on  a  person,  or  with  respect  to  property  in  or  upon  any  coach,  &c., 
or  vessel,  during  a  journey  or  voyage,  it  will  be  sufficient  if  the  coach 
'or  vessel,  in  the  progress  of  the  journey  or  voyage,  passed  through  the 
county,  or  by  the  boundary  of  the  county  in  which  the  defendant  is  indict- 
ed.    (See  ante,  pp.  24,  25). 

Three  Pairs  of  Skoes^  4^c.] — The  species  of  goods  must  be  proved 
as  laid;  for  instance,  upon  this  indictment,  if  the  prosecutor  were  to 
fail  in  proving  that  shoes,  or  a  shirt,  or  a  waistcoat,  were  stolen,  the 
defendant  roust  be  acquitted,  although  there  be  indisputable  evidence  of 
bis  having  stole  other  articles.  (See  ante,  pp.  49,  99).  But  it  is  not 
necessary  that  the  prosecutor  should  prove  all .  the  articles  mentioned  in 
the  indictment  to  have  been  stolen;  if  he  prove  the  defend* 
ant  to  have  stolen  any  one  of  them,  (as,  for,  instance,  if  he  *prove  [  ^171  ] 
that  the  defendant  stole  the  waistcoat,  or  the  shirt,  or  one 
pair  of  the  shoes),  it  will  be  sufficient.  (Ante,  pp.  49,  99).  Goods 
may  be  described  by  the  name  by  which  they  are  known  in  trade;  as,  for  b- 
stance,  a  set  of  new  handkerchiefs  in  the  piece  may  be  described  as  so  many 
handkerchiefs,  though  they  are  not  separated  from  each  other,  if  the  pat- 
tern designate  each,  and  they  are  considered  in  trade  as  so  many  hand- 
kerchiefs. R.  V.  Nibbs,  R.  &  R.  25.  Ingots  of  tin,  or  a  bar  of  iron, 
may  be  described  as  so  many  pounds  weight  of  tin  or  iron;  but  where  an 
article  has  obtained,  in  common  parlance,  a  name  of  its  own,  it  would  be 
wrong  to  describe  it  by  the  name  of  the  material  of  which  it  is  composed. 
Reg.  0.  Mans6eld,  C.  &  Mar.  140.  An  indictment  for  a  larceny  of  live 
animals  need  not  state  them  to  be  alive,  because  the  law  will  presume 
them  to  be  so,  unless  the  contrary  be  stated;  but  if,  when  stolen,  the 
animals  were  dead,  that  fact  must  be  stated;  for,  as  the  law  would  other- 
wise presume  them  to  be  alive,  the  variance  would  be  f^tal.  R.  «. 
Edwards,  R.  &  R.  497:  R.  «.  Halloway,  1  C.  &  P.  198.  See  R.  v. 
Williaros,  1  Mood.  C  C.  107.  But  if  an  animal  have  the  same  appella- 
tioB  whether  it  be  alive  or  dead,  and  it  make  no  difference  as  to  the  charge 
whether  it  were  alive  or  dead,  it  may  be  called,  when  dead,  by  the  ap- 
pellation applicable  to  it  when  alive.  R.^i;.  Puckering,  1  Mood.  C.  C- 
d42.  Where  an  indictment  charged  a  defendant  with  stealing  ^^ooe 
bushel  of  chaff,  one  bushel  of  oats,  and  one  bushel  of  beams,"  and  tii0 
evideoca  was  that  the  articles  were  mixed  together,  Bayley,  J.,  held  the 
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description  iosufficient,  and  said  that  it  should  have  been  ^'  a  certain  mix- 
ture, consisting  of  one  bushel  of  cbafT,  &c.^'  3  Chit.  C.  L.  947.  (See 
ante,  pp.  48,  49). 

Where  sereral  articles  are  noentioned  in  the  indictment,  the  prosecator 
must  prove  that  they  were  all  taken  at  the  same  time,  or  at  several  limes 
so  near  to  each  other  as  to  form  parts  of  one  continuing  transaction; 
Qthewise  the  court  will  put  the  prosecutor  to  elect  for  which  act  of  larceny 
he  will  prosecute,  and  will  oblige  him  to  conBne  bis  evidence  to  that. 
R.  V.  Smith,  Ry.  &  M.  N.  P.  295.  See  R.  v.  Ellis,  6  B.  &  C  145. 
But  the  court  will  not  thus  put  the  prosecutor  to  his  election,  roerejy  be- 
cause the  goods  might  have  been,  and  probably  were,  stolen  at  different 
times,  if,  from  any  thing  appearing  in  the  case,  it  be  not  impossible  that 
they  might  all  have  been  stolen  at  one  time.  R.  v.  Dunn,  1  Mood.  C. 
C.  146:  Reg.  v.  lEIinley,  2  M.  &  Rob.  524.     (See  ante,  p.  59.) 

The  goods  taken  must  appear  in  evidence  to  be  personal  goodt\  for 
none  other  can  be  the  subject  of  larceny  at  common  law. 

FirH,  Things  real,  or  which  savour  of  the  realty,  cannot  be  the  sub- 
ject of  larceny  at  common  law;  and  so  strict  was  the  rule  in  this  respect, 
that  a  larceny  could  not  be  committed  even  of  title«deeds,  1  Hale,  510; 
1  Hawk.  c.  S3,  s.  35;  2  Str.  1137,  or  any  otlier  charter  or  writing  con- 
cerning the  realty,  R.  v.  Westbeer,  1  Leach,  12:  R.  v.  Walker,  Ry.  & 
M*  155,  or  even  of  the  box  in  which  they  were  kepi.     1  Hale,  510:  3 
Inst.  109.     But  now,  to  steal,  or  for  any  fraudulent  purpose  to  take  from 
its  place  of  deposit,   or  from  any  person  having  the  lawful  custody  there* 
of,  or  unlawfully  and   maliciously  to  obliterate,  injure,  or  destroy  any^re* 
cord,  writ,  return,  pane),  process,  interrogatory,  deposition,  affidavit,  rule, 
order,  or  warrant  of  attorney,  or  any  original  document  whatsoever,  of 
or  belonging  to  any  court  of  record,  or  relating  to  any  matter 
[  *172  ]  civil  or  criminal,  begun,  depending,  ^or  terminated  in  any  such 
court:  or  any  bill,  answer,  interrogatory,    de|x>sitioo,  affidavit, 
order  or  decree,^  or  any  origipal  document  whatsoever  of  or  belonging  to  any 
court  of  equity,  or  relating  to  any  cause  or  matter  begun,  depending,or  ter« 
minated  in  any  such  court,  is  a  misdemeanor  punishable  by  transportatioa, 
or  by  fine  or  imprisonment,  or  both.  7  &  8  G.  4,  o.  29,  s.  21*     And  to 
steal,  or  fraudulently  destroy  or  conceal,  either  duiing  the  life  of  the  tes- 
tator or  after  his  death,  any  will,   codicil,  or  other  testamentary  instru- 
ment, whether  the  same  relate  to  real  or  personal  estate,  ctr  to  both,  7  A 
8  6.  4,  c.  29,  s.  22,  or  to  steal  any  paper  or  parchment  written  or  print- 
ed, or  partly  written  or  printed,  being  evidence   of  the  title,   or  of  nsf 
part  of  the  title,  to  any  real  estate,  7  &  8  G.  4,  c.  29,  s.  23,  is  now  a 
misdemeanor,  punishable  in  like  manner;  without  prejudice,  however,  lo 
any  remedy  which  the  party  aggrieved  by  the  ouence  ntay  have,  either  at 
law  or  in  equity.     7  &  8  G.  4,  c.  29,  s.  24.     Lands,  tenements,  and 
h«re4ttaments»  (eittier  corporeal  or  incorporeal),  cannot,  in  their  nature. 
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be  taken  and  carried  away.     Of  tliingS)  also,  which  adhere  to  the  free- 
hold, as  com,  grass,  trees,  and  the  like,  or  lead  or  other  thing  attached  to 
a  bouse,  no  larceny  can  be  cotomitled  at  common  law;  hut  the  severance 
of  them  was,  and,  in  many  cases,  still  is,  a  mere  trespass,  and  the  sub- 
ject of  a  civil  action  only.     But  it  was  always  holden  at   common  law^ 
that  if  the  owner,  or  a  stranger,  sever  them,  and   another  man  come  and 
steal  them — or  if  the  thief  sever  them  at  one  time,  and  at  another  come 
and  take  them  away — it  is  a  larceny.     3  Inst.  109:  1  Hale,  510.     And 
now,  stealing,  or  severing  with  intent  to  steal,  the  ore  of  any  metal,  or 
any  lapis  calaminaris,  manganese  or  mundick,  or  any   wad,  black  cawke 
or  black  lead,  or   any  coal  or  cannel  coal,  from  any  mine,  bed,  or  vein 
thereof  respectively,  is  felony,  and  punishable  as  simple  larceny.     7  &  8 
G.  4,  c.  29,  8.  37.     To  steal  or  cut,  break,   root  up,  or  otherwise  de- 
stroy or  damage,  with  intent  to  steal,  the  whole  or  any  part  of  any  tree, 
sapling,  or  shrub,  or  any  underwood,  above  the  value  of  H.,  respectively 
growing  in  any  park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  in 
any  ground  adjoining  or   belonging  to  any  dwellinghouse,  or  above  the 
value  of  51.  in  any  other  situation,  is  felony,  and  punishable  as  simple 
larceny;  7  &  8  G.  4,  c.   29,  s.  38:  when  the  injury  amounts  to  Is.   at 
the  least,  summary  punishment  may  l^e  imposed,  by  Gne  not  exceeding 
6L    above  the  injury  done,  upon  the  first  conviction;  by  imprisonment, 
with  bard  labour,  not  exceeding  twelve  months,  upon  the  second  convic- 
tion, and  if  the  conviction  take  place  before  two  magistrates,  by  public 
or  private  whipping;  and  the  third  offence,  after  two  previous  convictions, 
is  felony,  punishable  as  simple  larceny.     7  &  8  G.  4,  c.  29,  s.  39.     To 
steal,  or  cut,  break,  or  throw  down,  with  intent  to  steal,  any  part  of  any 
live  or  dead  fence,  or  any  wooden  post,   pail,  or  rail,  set  up  or  used  as  a 
fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively;  7  &  8  G.  4, 
c.  29,  s.  40;  to  have  possession  of  the  whole  or  any  part  of  any  sapling 
or  shrub,  or  any  underwood,  or  any  part  of  any  .live  or  dead  fence,  or 
any   post,  ptil,  rail,  stile,  or  gate,  or  any  part  thereof,    respectively,  of 
the  value  of  2s. ^  without   satisfactorily  accounting    for  that  possession;  7 
&  8  G.   4,   c.  29,  s.   41;  and  to  steal,   or  destroy,  or   damage   with 
intent  to  steal,  any  cultivated   root  or  plant  used  for  the  food  of  man  or 
beast,   or   for   medicine,   or    distilling,   or   dyeing,   or  for  or    in   the 
course  of  manufacture,  growing  in  any  land  open  or  inclosed,  not 
being   a  garden,  orchard,  or  nursery  ground,  7  &   8  G.  *4,  c.   [  *173  ] 
29,  s.  43,  is    punishable,  upon  summary  conviction,  by  fine, 
icnprisonment,  with   or  without  hard  labour,  and  by  public  or  private 
whipping,  according  to  the  nature  of  the  offence.     So,  to  steal,  or  destroy, 
or  damage  with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  produc- 
cioD,  growing  in  any  garden,  orchard,  nursery  ground,  hot-house,  green- 
bouse,  or  conservatory,  is  for  the  first  offence  punishable,  upon  summary 
conviction,  by  imprisonment,  with  or  without  hard  labour,  not  exceeding 
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six  months,  or  by  fine,  not  exceeding  201.;  but  tlie  second  offence  it 
felony,  punishable  us  simple  larceny.  7  &  8  G.  4,  c.  29,  s.  42.  And, 
lastly,  to  steal  or  rip,  cut  or  break,  with  intent  to  steal,  any  glass  or  wood* 
work  belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or 
other  material,  respectively  fixed  to  any  building,  or  anything  made  of 
metal  fixed  in  any  land,  being  private  property,  or  for  a  fence  to  any 
dwelling-house,  garden,  or  area,  or  in  any  square,  street,  or  other  phce 
dedicated  to  public  use  or  ornament,  is  felony,  punishable  as  simple  larce* 
ny.  7  &  8  G.  4,  c.  29.  s.  44.  The  offender  cannot,  upon  an  indictment 
for  this  statutable  felony,  be  convicted  of  simple  larceny.  Reg  v.  Goocb, 
8  C.  &  P.  293.     See  R.  v.  Millar,  7  C.  &  P.  666,  ante,  p.  26. 

Secondly.  Bonds,  bills,  &c.  being  mere  eho9ts  in  action,  are  not  tbe 
subject  of  larceny  at  common  law,  for  they  are  of  no  intrinsic  value. 
Caley's  case,  8  Co.  33;  1  Hawk.  c.  33,  s.  36.     But  now,  by  sut.  7  k 
8  G.  4,  c.  29,  s.  5,  to  steal  any  tally,  order,  or  other  security  whatsoever, 
entitling  or  evidencing  the  title  of  any  person  or  body  corporate  to  aoy 
share  or  interest  in  any  public  stock,  or  fund,  whether  of  this  kingdom,  or 
of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of 
any  body  corporate,  company,  or  society,  or  to  any  deposit  in  any  savinp 
bank,  or  any  debenture  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  whatsoever  for  money  or  for  payment  of  money,  whether  of  this 
kingdom  or  of  any  foreign  state,  or  any  warrant  or  order  for  the  delivery 
or  transfer  of  any  goods  or  valuable  thing,  is  felony,  of  tbe  same  natore 
and  degree,  and  punishable  in  the  same  manner,  as  if  the  ofiTender  had 
stolen  any  chattel  of  like  value  with  the  share,  interest,  or  deposit  to 
which  the  security  so  stolen  may  relate,  or  with  the   money  due  od 
the  security  so   stolen   or  secured  thereby  and   remaining   unsatisfied, 
or  with  the  value  of  the  goods  or  other  valuable  thing  meutioned  in  tbe 
warrant  or  order.     The  several  documents  hereinbefore  enumerated  are 
included  in,  and  denoted  by  the  words  ^'  valuable  security,"  wherever 
they  occur  in  this  statute.  7  &  8  G.  4,  c.  29.  s.   6.     So,  to  steal  aoj 
exchequer  order  or  tally,  exchequer  bill,  navy  bill,  or  divided  warrant  of 
the  Bank  or  South  Sea  Company,  is  declared  by  stat.  2  6.  2,  c.  25^  s- 
3,  to  be  felony,  and  is  punishable  in  the  same  manner  as  if  the  offender 
had  stolen  goods  to  the  value  of  the  sum  secured  by  such  written  instru- 
menis  or  remaining  due  thereon;  for  the  repeal  of  this  statute,  by  stat.  7 
&  8  G.  4,  c.  27,  is  qualified  by  the  second  section  of  that  act,  which 
enacts  that  the  repeal  shall  not  affect  ol*  alter  such  parts  of  the  acts  re- 
pealed as  relate  to  any  branch  of  the  public  revenue,  the  Bank  of  Eng- 
land, or  tbe  South  Sea  Company.     If  any  officer  or  servant  of  tbe  Bank 
of  England,  entrusted  with  any  note,  bill,  dividend,  warrant,  bond,  deed, 
ov  other  security,  money,  or   other  effects  belonging  to  the 
[  *174  ]  company;  *or  having  any  bill,  dividend,  wamiDt,  bond,  deed» 
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or  other  security  or  efiects  of  any  person  or  persons  lodged  or  deposited 
with  the  company,  or  with  him  a^  officer  or  servant  of  the  company, 
shall  secrete,  embezzle,  or  run  away  with  the  same,  it  is  felony,  death. 
15  Gr2,  c.  13,  s.  12.  See  35  G.  3,  c.  66,  s.  6;  37  O.  3,  c.  46, 
s.  6.  And  a  similar 'provision  is  contained  in  stat.  24  G.  2,  c»  11 
s.   3,  with  respect  to  the  South  Sea  Company.     And  by  stat.  7  W.  4 

6  1  Vict.  c.  36,  s.  26,  if  any  person  employed  under  the  post-office 
shall  steal,  or  for  any  purpose  whatever,  embezzle,  secrete,  or  destroy,  a 
post  letter,  it  is  felony,  punishable  by  transportation  or  imprisonment;  or 
if  the  letter  contain  a  chattel,  or  money,  or  valuable  security,  by  trans* 
portation  for  life.  So,  to  steal  any  chattel,  money,  or  valuable  security 
out  o^  a  post  letter,  is  felony,  punishable  by  transportation  for  life,  7  W. 
4  &  1  Vict.  c.  36,  s.  47.  If  any  person  in  the  public  service,  intrusted 
by  virtue  of  his  office  with  the  receipt,  custody,  management,  or  control 
of  any  valuable  security,  embezzle  or  fraudulently  misapply  the  same,  or 
any  part  thereof,  it  is  felony.  2  W.  4,  c.  4. 

Thirdly,  Larceny  at  common  law  cannot  be  committed  of  things 
which  are  not  the  subject  of  property,  as  of  a  dead  corpse:  but  it  is  t 
high  misdemeanor  to  disinter  a  dead  body  for  the  purpose  of  dissection^ 
or  to  sell  and  dispose  of  it  for  gain  and  profit.  R.  v,  Lynn,  2  T.  R* 
733:  R.  V.  Gillies,  R.  &  R.  366.  See  R.  v.  Condick,  D.  ft  R.  N. 
P.  13.  So,  of  things  in  which  no  person  has  any  determinate  property^ 
as  treasure  trove,  waifs,  &c.  till  seized,  it  has  been  said  that  larceny  can- 
not be  committed;  1  Hale,  510;  1  Hawk.  e.  33,  s.  24:  but  it  would 
seem  that  the  true  owner,  though  unknown,  has  still  a  property  in  thera^ 
before  seizure  by  the  lord,  unless  there  be  circumstances  to  shew  an  in* 
tended  dereliction  of  the  property.  2  East,  P.  C.  606,  607.  Thesamd 
has  been  said  of  wreck.  But  now,  to  plunder  or  steal  any  part  of  any 
ship  or  vessel  in  distress,  wrecked,  stranded,  or  cast  on  shore,  or  any 
goods,  merchandize,  or  articles  of  any  kind,  belonging  to  such  ship  or 
vessel,  is  felony,  punishable  with  transportation  for  not  more  than  fifteen 
Dor  less  than  ten  years,  or  imprisonment  for  not  more  than  three  years, 

7  W.  4  &  1  Vict.  c.  87,  s.  1;  but  if  articles  of  small  value,  stranded  or 
cast  on  shore,  be  stolen  whhout  circuAistances  of  cruelty,  outrage,  or 
violence,  the  ofieoder  may  be  prosecuted  and  punished  for  simple  larceny; 
7  ft  8  G.  4,  c.  29,  s.  18;  and  to  be  in  possession  of,  or  to  offer  or  ex- 
pose to  sale,  any  such  goods,  ftc,  without  being  able  satisfactorily  to  ac- 
count for  the  possession  thereof,  is  punishable  upon  summary  conviction 
by  fine.  7  ft  8  G.  4,  c.  29,  ss.  19,  20.  Again,  no  larceny  qt  common 
law  can  be  committed  of  such  animals  in  which  there  is  no  property 
either  absolute  or  qualified ;  as  of  beasts  that  are  fera  naiurct^  and  unre- 
claimed, such  as  deer,  hares,  and  conies,  in  a  forest,  chase,  or  warren; 
fish  in  an  open  river  or  pond;  or  wild  fowls,  rooks,  for  instance,  Hanmanv. 

Mockett,  2  B.  ft  C.  934:  4  D.  ft  R.  518,  at  their  natural  liberty.  1  Hade^ 

27 
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511;  Fost.  366.  But  il  they  are  reclaimed  or  coofined,  aodmayserrefor 
foodyU  is  otherwise;  for  of  deer  so  inclosed  io  a  park  that  thejr  may  be  takea 
at  pleasure,  fish  in  a  trunk  or  net,  and  pheasants  or  partridges  in  a  mew,  h^ 
ceoy  maybe comoHtted.  1  Hale,  511:  J  Hawk.  c.  33,  s.  39.  Swaos,  itis 
said,  if  lawfully  marked,  nre  the  subject  of  larceny  at  common  law,  althougb 

at  lafge  in  a  public  river;  Dalt.  Just.  c.  1 56;  or  whether  marked 
[  *175  ]  *or  not,  if  they  be  in  a  private  river  or  Pood.  lb.     So,  tU 

valuable   domestic  animals,  as  horses,  and  all  animals  rfom/te 
naturmj  which  serve  for  food,  as  swine,  sheep,  poultry,  and  the  like,  and 
the  product  of  any  of  them,  as  eggs,  milk  from  the  cow  while  at  pasture. 
Foster,  99,  wool  pulled  from  the  sheep's  back  feloniously;  R.  v.  Martin, 
1  Leach,  171;  and  the  flesh  of  such  as  ^referm  naturm  may  be  the  sub- 
ject of  larceny.     1  Hale,  511.     But  as  to  all  other  aniinak  which  do  doc 
serve  for  food,  such  as  dogs,  ferrets,  though  tame  and   saleable,  R. «. 
Spearing,  R.  &  R.  250,  and  other  creatures  kept  for  whim  and  pleasure, 
stealing  these  does  not  amount  to  larceny  at  common  law.     1  Hale,  512. 
But  now,  to  course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
attempt  to  kill  or  wound,  any  deer,  kept  or  being  in  the  inclosed  part  of 
any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land  wherein  deer  are 
usually  kept,  is  felony,  punishable  as  simple  larceny;  and  if  committed  ia 
the  uninclosed  part  of  any  forest,  chase,  or  purlieu,  the  first  ofleoce  is 
punishable  upon  summary  conviction  by  fine  not  exceeding  501.  and  the 
second,  after  a  previous   conviction,  is  felony,  and  punishable  as  simple 
larceny.     7  ^  8  G.  4,  c.  29,  s.  26.     Summary  punishment  may  also  be 
imposed  by  fine,  not  exceeding  201.  upon  any  person  who  shall  have  io 
bis  possession,  or  upon  bis  premises  with  bis  knowledge,  any  deer,  or  the 
head,  skin,  or  other  part  thereof,  or  any  snare  or  engine  for  the  takiog  of 
deer,  without  satisfactorily  accounting  for  such  possession,  7  &  8  G.  4, 
c.  29,  s.  27,  or  who  shall  set  or  use  any  snare  or  engine  whatsoever  (or 
thQ  purpose  of  taking  or  killing  deer  in  any  part  of  any  forest,  chase,  or 
purlieu,  whether  inclosed  or  not,  or  in  any  fence  or  bank  dividing  the  same 
from  any  land  adjoining,  or  in  any  inclosed  land  where  deer  are  usually 
kept,  or  shall  destroy  auy   part  of  the  fence  of  any  land,  where  deer  art 
then  kept.     7  &  8  6.  4,  c.  29,  s.  28.     To  take  or  kill  hares  or  cooies 
in  the  night-time,  in  any  warren  or  ground  lawfully  used  for  ihe  breedios 
or  keeping  of  the  same,  is  a  misdemeanor  ;  and  to  take  and  kill  them  io 
any  warren  or  grbund  in  the  day-time,  or  at  any  time  to  set  auy  snare  or 
engine  for  the  taking  of  them,  is  punishable  upon  summary  conviction  by 
fine.  7  &.  8  6.  4,  c.  29,  s.  80.     Stealing  any   beast  or  bird  ordinarily 
kept  in  a  state  of  confinement,  not  being  the  subject  of  larceny  at  commoo 
law;  7  &  8  G.  4,  c.  29,  s.  31 ;  knowingly  being  in  possession  thereof,  or 
of  the  skin  or  plumage  thereof;  7  &  8  G.  4,  c.  29,  s.  32;  killiog,  wound* 
ing,  or  taking  any  dove-house  pigeon,  under  such  circurostaDces  as  shall 
Q9t  ^Dy>uot  iq  larceny  at  common  law,  (see  R. ««  Brooke^  4  C  <t  F* 
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ISi);  7  ft  8  O.  4,  c»  39,  s.  33,  is  punishable  upon  summary  conviction 
by  fine«  imprisonroeot,  and  whipping,  according  to  the  nature  of  the  of* 
fence.  Stealing  dogs  is  now  a  misdemeanor,  punishable  summarily  before 
justices  for  the  first  offence,  by  penalty  or  imprisonment,  and  on  indict* 
ment  for  the  second  offence,  by  fine  and  imprisonment.  8  &  9  Vict.  c. 
47,  (post,  p.  198).  To  take  or  destroy  any  fish  in  any  water  which  shall 
run  through  or  be  in  any  land  adjoining  or  belonging  to  the  dwelling-house 
of  any  person  being  the  owner  of  such  water,  and  having  a  right  of  fishery 
therein,  is  a  misdemeanor;  and  to  take  and  destroy  fish  in  any  other  water, 
being  private  property,  or  in  which  there  shall  be  any  private  right  of  fish- 
ery; and  to  take  and  destroy  fish  by  angling  in  the  day-time,  in  either  de» 
scription  of  water,  is  punishable  upon  summary  conviction  by 
fine,  varying  according  to  the  nature  of  the  offence.  7  &  8  G.  [  ''*17d  ] 
4,  c.  29,  s.  34.  And  lastly,  to  steal  any  oyster  or  oyster  • 
brood  from  any  oyster  bed,  laying,  or  fishery,  being  the  property  of  ano* 
tber,  and  sufficiently  marked  out  or  known  as  such,  is  larceny  ;  and  to 
was  any  dredge  or  any  net,  instrument,  or  engme  whatsoever,  within  the 
limits  of  such  oyster  fishery,  for  the  purpose  of  taking  oysters  or  oyster 
brood,  although  none  be  taken,  or  to  drag  upon  the  soil  of  any  such  fish- 
ery with  any  net,  instrument,  or  engine,  is  a  misdemeanor;  7  &  8  6.  4, 
c.  39,  s.  36. 

Of  ih^  ealtf«  e/,  S^cJ] — It  is  immaterial  whether  the  goods  be  proved 
to  be  of  the  value  laid  in  the  indictment  or  not.  (Ante,  pp.  49,  101). 
So  long  as  the  distinction  between  graiid  and  petit  larceny  existed,  it  was 
necessary,  in  order  to  convict  the  defendant  of  the  former  offence,  to 
prove  that  the  articles  or  some  of  them  stolen  at  the  same  time  exceeded 
the  value  of  12<f.;  but  this  distinction  is  now  abolished,  and  every  simple 
larceny,  whatever  be  the  value  of  the  property,  is  now  of  the  same  nature 
and  subject  to  the  same  incidents  as  grand  larceny  was  formerly.  7  &  8 
6.  4,  c.  29,  s.  2,  ante,  p.  167.  And.  although,  to  make  a  thing  the  sub- 
ject of  larceny,  it  must  be  of  tomt  value,  and  stated  tobe  so  in  the  in- 
dictment; yet  it  need  not  be  of  the  value  of  some  coin  known  to  the  law, 
that  is  to  say,  of  a  farthing  at  the  least.   Reg.  v.  Morris,  9  C.  &  P.  349. 

Of  the  Ooods  and  Chaiteb  of  one  X  J^.] — It  must  be  proved  upon 
tbe  trial,  that  the  goods  stolen  are  the  absolute  or  special  property  of  the 
person  thus  named  in  the  indictment.  If  he  be  misnamed,  if  the  name 
thus  stated  be  not  either  bis  real  name  or  the  name  by  which  he  is  usually 
known,  or  if  it  appear  that  the  owner  of  the  goods  is  another  and  different 
person  from  him  thus  named  as  such  in  the  indictment,  the  variance  will  be 
fatal,  and  the  defendant  must  be  acquitted.  So,  if  he  be  described  in  the 
indictment  as  a  certain  person  to  the  jurors  unknown,  and  it  appear  in  evi*^ 
d^nce  that  his  name  is  knowni  tbe  defendant  will  be  acquitted.     6«e  R- 
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r.  Walker,  3  Camp.  264;  R.  v.  Robinson,  1  Holt,  696;  2  East,  P.  C. 
651.  ir  ibe  name  by  which  the  prosecutor  is  usually  known  be  used,  it 
will  be  sufficient:  as  where  ^^  John  Waher  Hancock^'  was  called  in  an 
/  iodictoient  ^^  John  Hancock,"  by  which  name  he  was  usually  called  and 
known.  Parks,  J,,  held  it  to  be  sufficient;  R.  v.  Beniman,  5  C.  &  P. 
601 ;  so,  where  ^^  Richard  Jeremiah  Pratt"  was  in  like  manner  called 
<^  Richard  Pratt,"  it  was  holden  to  be  sufficient,  because  by  that  name  he 

was  generally  known  ;  R.  t». ,  6  C.  &  P.  408;  and  where  a  prose- 

cutrix  was  named  in  the  indictment  by  a  name  which  she  had  assumed, 
and  by  which  alone  she  was  known  in  the  neighbourhood,  the  judges  held 
it  sufficient.  R.  v.  Norton,  R.  &  R.  510.  x\gaio,  though  the  name  of 
the  prosecutor  be  mis-spelt,  if  it  be  idem  sonans,  it  will  be  sufficient. 
Thus  "  Segrave"  for  *'  Seagrave,"  Williams  ©.  Ogle,  2  Str.  889,  "Be- 
nedetto" for  ''  Benidillo."  Abitbol  v.  Beniditto,  2  Taunt.  401,  "  Wby- 
neard"  for  *'  Winyard,"  pronounced  "  Winnyard,"  R.  v.  Foster,  R.  k. 
R.  412,  is  no  variance  ;  but  "  M^Cann"  and  "  M'Carn,"  R.  v.  Tannet, 
R.  &  R.  351,  "  Shakespeare"  and  '^  Shakepear,"  R.  i^.  Shakespeare, 
2  East,  83,  "  Tabart"  and  "  Tarbart,"  Bingham  v,  Dickie,  5  Taunt. 
814,  and  ''  Sbutliff"  and  ''  Shirtliff,"   1  Chitt.  216.  have  been  decided 

not  to  be  the  same  in  sound. 
[  *177  ]       *It  has  already  been  observed,  that  where  goods  are  stolen 

out  of  the  possession  of  a  bailee,  they  may  be  described  in 
the  indictment  as  the  property  of  the  bailor  or  of  the  bailee;  ante,  p.  32; 
2  Hale,  181;  although  the  goods  were  never  in  the  real  owner^s  posses- 
sion, but  in  that  of  the  bailee  merely;  R,  v.  Remnant,  R.  &  R.  136;  R. 
9.  Wymer,  4  C  &  P.  391;  as  for  instance,  goods  left  at  an  inn;  R.  ». 
Todd,  2  East,   P.  C,  658;  or  intrusted  to  a  person  for  safe  keeping,  R. 
V.  Taylor,  1  Leach,  356;  R.  v.  Statham,  Jb. ;  see  Reg.  v.  Ashley,  1 
C.  &  K,  198;  or  to  a  carrier  to  carry,  R.  v.  Deakin,  2  East,    P.  C. 
658;  cloth  to  a  tailor  to  make  into  clothes;  linen  to  a  laundress  to  wash; 
R,  1^.  Packer,  lb.;  1  L^acb,  357;  goods  pawned,  and  the  like,  may 
be  laid  to  be  the  goods   and  chattels  of  the  person  to  whom  they  are  so 
intrusted,  &c.,  or  of  the  owner,  at  the  option  of  the  prosecutor.     See 
2  Hale,  181;  1  Id.   513;  2  East,  P.  C.  652;  1  Hawk.   e.   33,  s.  47. 
So,  where  cattle  were  alleged  in  the  hidictment  to  be  the  property  of  a 
person,  who,  it  appeared  in  evidence,  was  merely  the  agistor,   and  not 
the  actual  owner,  the  judges  held  it  to  be  sufficient*     R.  o.  Woodward,  3 
East,  P.  C.  653.     So,  where  A.  had  taken  a  hou^e,  in  which  B.,  bis 
relation,  carried  on  a  trade  for  the  beneOt  of  A.  and  his  family,  having 
himself  neither  a  share  in  the  profits  nor  a  salafy,  but  having  authority  to 
sell  any  part  of  the  stock,  and  to  buy  goods  for  the  shop,  accouDtiog  to 
A.,  it  was  held  that  B«  was  a  bailee  of  the  goods  in  the  shop,   and  that 
they  might  be  laid  as  his   property.     Reg.   v.  Bird,   9  C.   &.  P.  44. 
Sgt  where  n  bailor  steals  bis  own  good)  from  his  bailee,  tbey   must  b^ 


LARCENY,  213 

described  as  tbe  goods  of  the  bailee.     R.  v.   Wilkinson,  R.  &  R.  470; 
R.  0.  Brantley,  Id.  478.     The  property  inusi  not,   Iiowever,  be  laid  in 
oae  who  has  neither  the  actual  nor  constructive  possession  of  the  goods. 
R.  V.  Adams,  R.  &.  R.  225.     Thus,  if  it  appear  that  the  person  nametf- 
as  owner  is  merely  servant  to  the  real  owner,  tbe  defendant  must  be  ac« 
(juitted;  2  East,  P.  C.  652;  R.  v.   Hutchinson,  R.  &  R.  412;  for  tbe 
servant  has  not  a  special  property  in  the  goods,  the  possession  of  tbe 
servant  being  tbe   possession  of  tbe   master.     Where,    however,   tbe 
money  has  never  been  in  the  possession  of  tbe  master,  as  where  it  was 
received  by  the  servant  for  biro,  but  be  is  robbed  of  it  before  his  arrival 
at  home,  it  should  be  laid  as  tbe   property  of  tbe  servant,  not  of  tbe 
nraster.     Reg.  v»  Rudick,  8C.  &  P.  237.     So,  where  the  person  named 
as  owner  appears  to  be  a  married  woman,  the  defendant  must  be   acquit- 
ted, because  in  law  the  goods  are  tbe  property  of  the  husband;  1  Hale, 
513;  even  tboi^b  she  be  living  apart  from  him,  upon  an  income 'arising 
from  property  vested  in  trustees  for  her  separate  use;  because  tbe  goods 
cannot  be  the  prc^rty  of  tbe  trustees,  nor  can  they  be  tbe  property  of  the 
wife,  for  in  law  she  can  have  no  property.     R.  i^.  French,  R.  &  R.  491; 
see  R.  V.  Wilford,  R  &  R.  517.  But  where  goods  were  stolen  from  a  feme 
sole,  and  before  indictmenttshe  married,  it  was  boiden  that  describing  her 
as  tbe  owner  of  the  goods,  by  her  maiden  name,    was  sufScient.     R.  v. 
Turner,  1  Leach,  536.     A  married  woman  was  sent  by  her  husband  to 
sell  sheep,  and  receive  the  money;  she  did  so,  and  was  robbed  of  5Z., 
part  of  the  price  of  the  sheep;  it  was  boiden  that  the  money  was  proper- 
)y  described  as  the  properly  of  her  husband.     R.  v.  Roberts,  7  C.  &  P. 
485.     Goods  let  with  a  ready-furnished  lodging  must  be  described  as  the 
goods  of  the  lodger,  and  not  as  tbe  goods  of  the  original  owner;  for  tbe 
owner  neither  has  nor  is  entitled  to  the  possession,    and  can- 
not  maintain  trespass.     *R.  v.  Belstead,  R.  &  R.  441;  R.   [  *17d  ] 
«.  Rrunswick,  1  Mood.  C   C  26.     But  if  a  larceny  be  com- 
mitted by  the  lodger,  then  tbe  goods  may  be  described  as  tbe  property 
of  tbe  owner  or  person  letting  to  hire.     7  &  8  6.  4,  c.  29,  s.  45;  see 
II.  o.  Healey,   1  Mood.  C.  C.  1.  Goods  seized  imder  a  writ  o(  Ji.  fia* 
maj    be  described  as  tbe  property  of  tbe  party  against  whom  tbe  writ 
issued;  for,  though  they  are  in  enutodia  UgU,  tbe  original  owner  con- 
tinues to  have  a  property  in  them,  until  they  are  sold.     R.  9.  Eastall,  2 
Russ.   158.     So,    if  A.  steal  ihe  goods  of  B.,  and  C.  steal  the  same 
goods  from  A*,  the  goods  may  be  described  as  the  goods  of  either;  of 
A.  because  be  had  tbe  possession,  and   of  B.  because  tbe  property  of 
tb«  true  owner  is  not  divested  by  tbe  tortious  taking.     R.  v.  Wilkins,  1 
Lieach,  522.  623.     Clothes  or  other  necessaries  furnished  by  a  father  to 
bis  child  may,  it  seems,  be  laid  to  be  the  property  either  of  tbe  father  or 
of  the. child,  particularly  if  tbe  child  be  of  tender  age;  R.  v.  Hayoe,  12 
Co»  1 13;  3  E^st,  p.  C.  654;  but  it  is  gaferi  perhaps,  to  allege  tbem  to 
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be  the  property  of  the  child.  See  R.  v.  Forsgate,  1  Leacb)  463, 464, 
ffi.;  Reg.  V.  Huglies,  C.  &  Mar.  593. 

Where  goods  are  the  properly  of  several,  they  must   be  so  described  ^ 

in  the  indictment.     But  we  have  seen  (ante  p.  33),  that  where  goods  ! 

stolen  are  the  property  of  partners  in  trade,  joint-tenants,  parceners,  or 
tenants  in  common,  (including  joint-stock  companies  and  trustees),  tbey 
may  be  described  as  the  goods  and  chattels  of  one  or  more  of  the  p&n- 
ners,  and  another,  or  others,  as  the  case  may  be;  7  O.  4,  c.  64.  s,  14; 
and  that,  with  a  view  to  his  description,  it  is  not  necessary  that  a  strict  , 

legal  partnership  should  exist.  Thus,  where  D.  and  C.  carried  on  busi- 
ness in  partnership,  and  the  widow  of  C,  upon  his  death,  acted  as  ptrt- 
ner,  witbput  taking  out  administration,  and  the  stock  was  afterwards  divid-  i 

ed  between  hei  and  the  surviving  partner,  but   before  the  division  part  of  | 

the  stock  was  stolen,  it  was  holden '  sufficient  to  describe  the  goods  as 
the  joint  property  of  the  surviving  party  and  the  widow,  although  it  ?ras 
objected  that  the  children  of  C.  should  have  been  named  as  joint  proprie- 
tors,   or   that  the   goods  should  have  been  described  as   the  joint  pro-  1 

perty   of  the  ordinary   and  the  surviving  partner.     R.  v.   Gaby,   R*  k  ' 

R.  178.     And  where  a  father  and   son   took   a  farm   upon   their  joint 
account,  and  kept  a  flock  of  sheep,  their  joint  property,  and  the  father, 
upon  the  death  of  his  son,  managed  the  farm  for  the  joint  benefit  of  him- 
self and  his  son's  children,  who  were  infants,  it  was  holden,  upon  ao  in- 
dictment for  stealing  sheep,  bred  from  the  joint  stock,  some  before  and 
some  after  the  son's  death,  that  the  property  was  well  laid  in  the  father 
and  the  son's  children.     R.  v:  Scott,  R.  &  R.  13.     It  has  been  already 
observed  (ante.  p.  33),  that  the  words  ^^another  or  others,"   in  the  stat- 
ute, require  attention,  and  that  if  property  be  described  as  belonging  to 
A.  and  another,  there  being  more  partners   than  two,  or  vict  venij  the 
variance  *will  be  fatal.     Where  goods  are  vested  in  a   body  of  persons 
not  incorporated,  they  must  not  be  described  as  the  property  of  the  body, 
but  of  the  individuals  who  constitute  it,  or  some  of  them,  as  in  the  case 
of  partners,  trustees,  and  joint-stock  companies.     R.  v.  Sherrington,  1 
Leach,  513:  R.  t».  Beacall,  1  Mood.  C.  C    15.     Where  a  Bible  and 
hymn-book,  which  had  been  presented  to  a  Methodist  society,  were 
stolen  from  the  Methodist  chapel,  and  were  described  as  the  property  of 
John  Bennett  and  others,   Bennett  being  one  of  the  society,  and  also 
one  of  the  trustees  of  the  chapeL  Parke,  *B.,  held  it  to  be  correct.    B- 

V.  Boulton,  5  C.  &  P.  537.  But  when  the  goods  of  aco^ 
[  *179  ]  *poration  are  stolen,  they  niust  be  laid  to  be    the  property  of 

the  corporation,  in  their  corporate  name,  bM  not  in  the  names  o( 
the  individuals  who  compose  it;  R.V.Patrick,  2  East,  P.  C.  1059;! 
Leach,  253:  and  there  is  a  diflerence  upon  this  subject,  between  an  an- 
cient corporation  and  a  corporation  newly  erected;*  an  ancient  corpora* 
tiOD  may  by  use  have  a  special  name  differing  in  substance  froiD  tbat  by 
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which  they  were  originally  incorporated ,  and  they  may  plead  and  be 
impleaded  by  thai  name;  but  a  corporation  created  witbin  memory  must 
plead  and  be  impleaded  by  ibe  name  by  which  they  were  incorporated. 
Hob.  211:  Noy,  64:  2  Brownl.  292:  Latch,  229:  11  Co.  94:  Dy. 
279:  3  Mod.  6:  Cro.  Eiiz.  351:  2  Bac.  Abr.  Corp.  (C.  3);  and  see  ^ 
10  Co.  87. 

Provision  is  liicewise  made  by  stat.  7  G.  4,  c.  46,  s.  9,  and  1  &  2 
Vict.  c.  85,  for  the  description  of  property  belonging  to  joint-stock  bank- 
ing co-partnerships  ;  but  we  have  seen  (ante,  p.  34)  that  these  provisions 
are,  according  to  the  better  opinion,  merely  cumulative. 

If  a  larceny  be  committed  of  goods  and  chattels  provided  for  or  at  the 
expense  of  auy  county,  riding,  and  division,  they  may  be  described  as  be- 
longing to  the  inhabitants   of  such  county,  &c.,  without  specifying  the 
names  of  any.     7  G.  4,  c.  64,  s.  15.      Goods  and  chattels  provided  for 
the  use  of  the  poor  of  any  parish,    township,  or  hamlet,  to  be  used  in  the 
workhouse,  or  poor-house,  or  by  tlie  master  or  mistress  .thereof,  or  the 
workmen  or  servants  therein,  may  be  described  as  belonging  to  the  over-  , 
seers  of  the  parish  ftc.  for  the  time  being,  without  specifying  their  names: 
or,  if  it  be  the  workhouse  of  a  union  or  parish  under  the#operation  of  the 
4  &  5  Will.  4,  c.  76,  as  the  property  of  the  guardians  of  the  poor  of  the 
union  or  parish.     5  &  6  Will.  4,  c.  69,  s.  7;  7  G.  4,  c.  64,  s.  16.  So, 
materials,  tools,  or  implements  for  making,  altering,  or  repairing  highways 
(oot  being  turnpike  roads)  may  be  described  as  belonging  to  the  survey- 
ors of  the  highways  of  the  parish  &c.  for  the  time  being,  without  specify- 
ing their  names.  7  G.  4,  c.  64,  s.  16.     Property  under  turnpike  trusts, 
materials,  tools,  or  implements  provided  for  making,  altering,  or  repairing 
turnpike  roads,  may  be  described  as  belonging  to  the  trustees  or  commis- 
sioners of  such  road,  without  specifying  their  names.     7  G.  4,  c.  64,  s. 
17.      And  property  under  the  management  of  the  commissioners  of  sew- 
ers may  be  described  as  belonging  to  the  commissioners  of  sewers  within 
whose  view,  cognisance,  or  management  it  shall  be,  without   specifying 
tbeir  names.  7  G.  4,  c«  64,  s.  18.     The  property  of  friendly  societies 
may  be  described  as  the  property  of  the  treasurer  or  trustee,  for  the  time 
being,  in  his  proper  name,  without  further  description.      10  G.  4,  c.  56, 
s.  21 ;  see  4  &  5  W.  4,  c.  40  :  Reg.  v.  Wymer,  4  C.  &  P.  391  :  Reg. 
o.  Cain,  2  Mood.  C.  C.  204;  C.  &  Mar.  309;  ante,  p.  35.      Clothes, 
linen,  or  other  goods  belonging  to  the  hospital  at  Chelsea,  or  the  commis- 
sioners thereof,  may  be  described  as  belonging  to  the  '^  Lords  and  others, 
Commi&sioners  of  the  royal  hospital  for  soldiers  at  Chelsea,  in  the  county 
of  Middlesex."     7  G.  4,  c.  16,  s.  31.     Monies  or  valuable  securities, 
embezzled  by  persons  in  the  public  service,  nuiy  be  described  as  the  pro- 
perty of  the  Queen.     2  W.  4,  c.  4,  s.  4.     And  post  letters,  ftc,  &c., 
stolen  or  fraudulently  retained,  may  be  described  as  the  property  of  the 
Fostmaster-Geseral.     7  W.  4  ft  1  Vict.  c.  36,  s.  40. 
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,  Ftloniowly.] — The  taking  and  carrying  away  must  be  Mo- 

[  •ISO  ]  nious,  *that  is,  done  animo  furandi;  or,  as  ibe  civil  law  ex* 
presses  it,  tueri  catfta,  4  Bl.  Com.  232.  This,  indeed,  is  not 
very  definite;  but  larceny,  so  far  as  respecis  the  intent  witb  which  it  is 
committed,  (and  the  intent  here  is  a  m.iteri»l  ingredient  to  the  oflfence), 
may  perhaps  correctly  be  defined  thus:  where  a  man  knowingly  takes aod 
carries  away  the  goods  of  another,  without  any  claim  or  pretence  of  right, 
witb  inteut  wholly  to  deprive  the  owner  of  ibem,  and  to  appropriate  or 
convert  them  to  his  own  use.  If  the  sheep  of  A.  stray  into  the  flock  of 
B.,  and  B.,  not  knowing  it,  drive  them  home  along  whh  bis  own  flock, 
and  shear  them,  this  is  no  felony;  but  it  would  be  otherwise  if  he  didanj 
act  for  the  purpose  of  concealing  them,  for  that  would  indicate  his  know- 
ledge  of  tbeir  being  the  sheep  of  another.  1  Hale,  506.  If,  under  colour 
of  arrear  of  rent,  although  none  be  actually  due,  I  distrain  or  seize  tny 
tenani^s  cattle,  this  may  be  a  trespass,  but  is  no  felony.  1  Hale,  509. 
If  I  take  an  estray,  upon  a  claim  of  right  to  it  as  lord  of  the  manor,  it  is 
DO  felony,  however  groundless  my  claim  may  be.  lb.  If  a  servant  take 
his  master's  horse  wiihotit  his  knowledge,  and  bring  him  home  again;  if  a 
man  take  his  nel|bbour's -plough  that  is  left  in  a  field,  and  use  it  upon  his 
own  land,  and  then  return  it  ;  these  may  be  trespasses,  but  are  not  felo- 
nies, 1  Hale,  509,  because  the  returning  the  thing  taken  sufficiently  evinces 

that  the  party,  when  he  took  it,  had  no  intention  to  deprive  the  owner  of 
it,  or  to  convert  it  to  bis  own  use.     Returning  the  goods,   however,  can 
be  considered  merely  as  evidence  of  the  defendant's  intention  wbeo  be 
took  them;  for  if  it  appear  that  he  took  them  originally  with  the  intent  of 
depriving  the  owner  of  them,  and  of  appropriating  them  to  bis  own  tise, 
his  afterwards  returning  them  will  not  purge  the  offence.     See  1  Hatvk. 
c.  34,  s.  2:  1  Hale,  533.      In  R.  v.  Phillips,  2  East,  P.  C  662,  663, 
it  was  proved  that  the  defendants  took  two  horses  out  of  the  prosecutor^s 
stable  at  night  without   his  leave,  and  having  rode  them  about  30  miles, 
left  them  at  an  inn,  desiring  care  to  betaken  of  them,  and  saying  that  they 
should  return  in  three  hours  ;  the  defendants  were  taken  on  the  same  da), 
at  the  distance  of  14  miles  from  the  inn,  walking  in  a  direction  from  it: 
the  jury  found  the  defendants  guilty,  but  at  the  same  time  found  specially 
that  the  defendants  meant  merely  to  ride  the  horses  the  thirty  miles,  and 
to  leave  them  there,  without  an  intention  to  return  for  them,  or  otherwise 
dispose  of  them;  and  (en  of  the  judges  held  that  this  was  no  felony,  as 
there  was  no  intention  in  the  prisoners  to  change  the  property,  or  make  it 
their  own.     So,  where,  upon  an  indictment  for  larceny,  it  appeared  dnt 
the   prisoner    bad   clandestinely  taken  the  goods  alleged  to    have  been 
stolen  from  a  young  woman,  for  the  mere   purpose  of  inducing  ber  to 
call  for  them,    that  he  might  have  an   opportunity  of  soliciting  ber  to 
commit   fornication   with  him,  the  judges  held  this  not  to  be  a  felonious 
taking.      R.  v.  Dickinson,  R.  &  R.  420.     So,  where  the  captain  of  a 
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sbip  taken  as  a  prize  secreted  some  of  the  cargo,  and  clandestinely  re- 
moved it  from  the  ship,  it  being   doubtful  whether  he  did  so  for  his  own 
benefit  or  for  that  of  his  owners,  he  was  recommended  for  a  free  pardon*; . 
but  the  majority  of  the  judges  were  of  opinion  that  if  the  goods  had  been 
secreted  for  bis  own  benefit,  it  would  have  amounted  to  larceny.     R.  v. 
Van  Muyen,  R.  &  R.  118.      And  where  a  person  stole  certain  articles, 
and  also  took  a  horse,   not   with  an    intention  to  steal  it,  but  merely  to 
get  off  more    conveniently    with    the    property,    this  was    bolden   not 
to  be  a  felonious  stealing  of   the    horse.      R.  v.  Crump,  1 
*C.  &.  P.  658.  Where  the  pcpsecutor  met  the  prisoner,  whom  [  ^181  ] 
he  knew  to  be  a   poacher,  and  seised    him,  and   the   prisoner 
being  rescued,  seized  the  gun  of  the  prosecutor  and  ran  away  with  it,  and 
subsequently   was  heard  to  say  that  he  would  sell  it,  and  the  gun  was  nev- 
er afterwards  heard  of,  Vaughan^  B.,  upon  an  indictment  for  stealing  the 
gun,  told  the  jury  that  it  would  not  be  felony  if  the  prisoner  took  the  gun 
under  an    impression  at  the  time  that  it  might  be  used  so  as  to  endanger 
his  life,  and  not  with  an  intention  of  disposing  of  it,  although  he  might  af- 
terwards have  determined  to  dispose  of  it;  and  the  jury,  being  of  opinion 
that  he  had  no  intention  of  disposing  of  the  gun  at  the  time   he    took  it, 
acquitted  the  prisoner.     R.  r.  Holloway,  5  C.  &  P.    524.     Where  A., 
at  the   instigation  of  a  police   officer,    concerted    with   three  persons  to 
commit  a  felony,  in  order  that  the  officer   might   apprehend  them,    and 
upon  their  conviction  receive  the  reward,  which  was    to    be    divided    be- 
tween the  officer  and  A.,  and  A.  with  the  others  did  commit  the  felony, 
it  was  holden  by  the  majority  of  the  judges  that  A.  had  not  the  felonious 
intention  necessary  to  make  him  a  principal,  although  he  acted  from  a  bad 
motive,  namely,  the  reward,  because  he  was  present  not  to  aid  and  assist, 
but  to  detect,  and  had  no  intention  that   the    felony  should  be  successful. 
R.  V.  Dannelley,  R,  &  R.  310;  2  Marsh.  571.     There  are  ceses,  how- 
ever, which  go  to  establish  that  it  is  not  necessary  that  the  taking  should 
be  lucri  cauaa^  if  it  be  fraudulent,  and   with    intent  wholly  to  deprive  the 
owner  of  the  property.     Thus,  where  a  prisoner,    to   screen  his  accom- 
plice, who  was  indicted    for    horse-stealing,    broke   into  the  prosecutor's 
stable,  and  took  away  the  horse,  which  he  backed  into  a  coal-pit  and  kil- 
led, and  it  was  objected  at  the  trial  that  this  was  not  larceny,  because  the 
taking  was  not  with  an  intention  to  convert  the  horse  to  the  use  of  the  ta- 
ker, animo furandi  et  Iwri  cau$a;  seven  of  the  judges   held   that  it  was 
larceny,  and  six  of  tliat  majority  were  of  opinion,  that,  to  constitute  lar- 
ceny, it  was  not  essential  that  the  taking   should    be   Itim  causa^  if  it  be 
fraudulent,  and  with  intent  wholly  to  deprive   the  owner  of  the  property; 
but  some  of  this  majority  thought  that  the    object  of  the   prisoner   might 
be  deemed  a  benefit,  and  the  uking  iucri  causa,     R.  v.  Cabbage,  R.  & 
R.  292.     Again,  where  the  prisoners,  servants   in    husbandry,  open  the 
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granary  or  their  master  by  means  of  a  false  ley,  and  took  tliereoot  fir^ 
bushels  of  beans  to  giTe  to  their  master's  horses,  in  addition  to  tbe  quan- 
tity nsually  allowed,  this  was  holden  krceny  by  a  majocity  of  tbe  judges; 
biit  it  was  alleged  by  sorae  of  tbe  judges  that  tbe  additional  quantity  of 
beans  would  diminish  the  work  of  tbe  men  who  bad  to  lopk  after  the 
horses;  and  therefore  tbe  lucri  cauM,  to  gire  tbemselve»  ease,  wa»  an  in* 
gredieot  in  tbe  offence.  R.  r,  Morfit,  R.  &  R.  307.  See  Reg.  w 
GronceH,  9C.  &  P.  365;  Reg.  v.  Handley,  C.  &  Mar,  547.  So, 
where  the  defendant  was  supplied  by  his  master  witb  pig-iron,  to  be  put 
into  a  furnace  to  be  melced,  beri^  paid  according  to  tlie  weigh!  of  tbe 
metal  which  ran  out  of  the  furnace  into  bars,  and  be  put  in  also  other 
iron  belonging  to  hrs  master,  whereby,  the  weight  of  tbe  melted  iron  be^ 
ing  thus  increased,  he  gained  a  larger  remuneration,  it  was  held  that  if  he 
did  this  with  the  felonious  intent  of  converting  the  iron  to  a  pnrp«5e  for 
bis  own  profit,  it  was  a  tarceny.  Reg.  v,  Richards,  1  C  &  K.  532. 
In  all  cases  of  larceny,  the  questions,  whether  tbe  defendant  took  tbe 

goods  knowingly  or  by  itlistake — whether  he  took  tliem  bonm 
[  *182  }  *Jide  under  a  claim  of  right,   or   otfaerwise<— and,   whether  he 

took  them  with  an  intent  to  return  them  to  tbe  owanr,  or  to  de- 
prive the  owner  of  them  altogether,  and  to  appropriate  or  convert  then 
to  bis  own  use — or  fraudulently,  and  to  deprive  the  owner  of  them  alto- 
gether— are  questions  entirely  for  the  consideration  of  the  jury,  to  be  de- 
termined by  them,  upon  a  view  of  the  partict^  facts  of  tbe  ease. 

Take,] — There  must  be  a  taking  of  tbe  goods,  either  actual  or  con- 
structive, in  order  lo  conscilufe  kurcesy.  Therefore,  if  a  wife  carrjr 
away  and  convert  to  her  own  use  the  goods  of  her  husband,  it  is  no  larce- 
Dy,  for  husband  and  wife  are  one  person  in  law,  and  coosequentLy  theie 
cao  be  no  taking  so  as  to  constitute  hrceny;  1  Hale,  514;  and  tbe  same 
if  the  hnsband  be  jointly  interested  with  others  in  the  property  so  taken. 
R.  V,  Willis,  1  Mood.  C.  C  375.  So,  if  a  man  take  his  own  goods,  it 
is  no  hrreiiy,  unless  they  be  in  the  hands  of  a  bailee,  and  (l>e  taking  of 
them  have  the  effect  of  charging  the  bailee.  Where  thirty  bales  of  nos 
vxMoica,  which  paid  no  duly  upon  exportation,  but  a  large  duty  if  intended 
for  home  consumptron,  deposited  by  A.  wkh  B.,  who  gave  tite  usual 
bond  to  the  cu&tom-house,  were  sent  by  B.,  under  the  care  of  C,  to  be 
shipped  on  board  a'  foreign  vessel  for  exportation,  and  A.,  by  collusion 
with  C,  took  the  nux  vomica  from  the  bales,  substituted  cinders  for  it, 
and  shipped  tbe  bales  on  board  the  vessel,  this  was  hoMen,  by  a  majority 
of  the  judges,  to  be  larceny,  because  tbe  taking  rendered  B.  cbargeakle 
to  the  custom  house,  and  liable  to  a  suit:  upon  bis  bond.  R.  r.  Wilkio- 
sou,  R.  &  R.  470.  So,  if  there  be  joint  tenants  or  tenants  in  common 
of  a  persnnfil  chattel,  and  one  of  them  carry  away  and  dispose  of  it,  this 
i&uo  laiceny;  1  Hale,  513;  there  is  in  fact  no  taking,  for  he  is   ahreaJy 
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in  possession;  it  is  merely  die  subject  of  an  action  of  account,  or  hill  in 
equity.  But  if  he  were  to  take  it  out  of  the  possession  of  a  person  in 
who^e  bands  it  was  for  safe  custody,  and  the  effect  of  the  taking  would 
be  to  charge  the  bailee,  it  would  be  otherwise;  as  where  a  member  of  a 
betie6t  society  entered  the  room  of  the  person  with  whom  a  box  contain- 
ing the  funds  of  the  society  was  .deposited,  and  took  and  carried  it  away, 
this  was  holden  to  be  larceny^  the  bailee  being  answerable  to  the  society 
for  the  funds.     R.  v.  Brauiley,  R.  &  R.  478. 

If  a  man  lose  goods,  and  another  6nd  them,  and,  not  knowing  the  own- 
er, convert  them  to  his  own  use,  this  is   said  to  be   no   larceny,  3  Inst. 
108;  1  Hawk.  C.  C.  33,  s.  2,  even   although   he   deny   the  finding  of 
them,  or  secrete  them.     1  Hale,  506.      But  this  doctrine  must  be  taken 
with  great  limitation,  and  can  only  apply  where  the  finder  bonm  fide  suppo- 
ses the  goods  to  have  been  lost,  or  abandoned  by  the  owner^and  not  to  a 
case  in  which  he  colours  a  felonious  taking  under  that    pretence.     Id.  2 
East,  P.  C.  664:  Reg.  t.  Kerr,  8  C.  &  P.    176:    Reg.  v.  Reed,   C. 
ft  Mar.  806:  Reg.  v,  Peters,  1  C.  ft  K.  245:  Reg.  v.  Mole,  Id.  417. 
It  is  clearly  otherwise,  if  he  know  the  owner:    and   therefore,   where  a 
bureau  was  given  to  a  carpenter  to  repair,   and    he   found  money  secret- 
ed in  it,  which  he  kept  and  converted  to   his   own   use,  it  was   holden  to 
be  a  larceny.     Cartwright  t;.  Green,  8  Ves.  405:  2   Leach,  952.     So, 
if  a  hackney  coachman  convert  to  his  own  use  a   parcel   left   by   a    pas- 
senger in  his  coach  by  mistake,  it  is   felony,  if  he  know   the   owner,    or 
if  he  took   him  up   or   sec   him    down    at    any    particular 
*place  where  he  might  have  inquired  for  him.  R.  v.  Wynne,  2  [  *183  ] 
East,  P.  C.  664;  1  Leach,  413:  R.  v.  Lamb,  2  East,  P.  C. 
665:  R.  V.  Sear,  1  Leach,  415,  n.     Where  a  person  purchased  at  an  auc- 
tion a  bureau,  in  which  he  afterwards  discovered,  in  a  secret  drawer,  a 
purse  of  money,  which  he  appropriated  to  his  own  use;  it  was  held,  that  if 
he  had  express  notice  that  the  bureau  only,  and  not  its  contents,  if  any, 
was  sold  to  him,  or  if  he  had  no  reason   to  believe  that  anything  more 
than  the  bureau  itself  was  sold,  the  abstraction  of  the  money  was  a  feloni- 
ous taking,  and   he  was  guilty  of  larceny;  but  that  if  he  had  reasonable 
ground  for  believing  that  he  bought  the  bureau  and  its  contents,  if  any,  lie 
had  a  colourable  right  to  the  property,  and  it  was  no  larceny.     Merry  o. 
Green,  7  M.  &  W.  623.     And  in  every  case  in  which  there  is  any  mark 
upon  the  property  by  which  the  owner  may  be  traced, 'and  the  finder,  in- 
stead of  restoring  the  property,  converts  it  to  his  own  use,  such  conver- 
sion will  amount  to  larceny.     R.  r.  James,  2  Russ.  12:  R.  t?.  Pope,  6 
C.  &  P.  346;  Reg.  v.  Mole,  supra. 

We  have  just  said  that  the  taking  may  be  actual  or  constructive:  actual, 
where  the  goods  have  been  actually  taken  out  of  the  owner's  possession, 
against  his^will  or  without  his  consent,  and  which  requires  no  further  roni- 
ment  or  illustration:  constructive,  where  the  owner  delivers  the  goods, 
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but  either  he  does  not  thereby  divest  himself  of  the  legal  possession,  or 
the  possession  of  the  goods  has  been  obtained  from  him  by  fraud,  and  in 
pursuance  of  a  previous  intent  to  steal  them«  As  this  subject  of  con- 
structive possession  has  given  rise  to  some  very  nice  distinctions,  it  may 
be  necessary  to  consider  it  with  some  mmuteness:  I  shall  therefore  class 
the  cases  decided  upon  it  under  ihe  following  heads: — 1.  Where,  by  the 
delivery,  the  owner  of  the  goods  passes  not  only  thie  possession,  but  the 
right  of  property  also.  2.  Where  the  possession  has  been  obtained 
animo  furandi.  3.  Where  the  possession  was  originally  obtained  boM 
fidCy  and  without  a  felonious  intent.  4.  Where  the  delivery  does  not 
alter  the  possession  in  law. 

First,  As  to  the  cases,  where,  by  a  delivery  of  the  goods,  not  only 
the  possession,  but  the  right  of  property  also,,  passes. — It  is  clear  that  no 
subsequent  conversion  by  the  person  in  whom  the  right  of  property  has 
thus  vested,  can  be  construed  into  larceny,  whatever  the  intent  of  the 
party  may  be.     As,  for  instance,  where  goods  are  sold  upon  credit  and 
delivered  I  no  conversion  of  them   by  the  vendee  can  amount  to  larceny. 
Where  the  defendant  bought  a  horse  at  a  fair  of  the  prosecutor,  to  whom 
he  was  known,  and  having  mounted  the  horse,  said  to  the  prosecutor  that 
be  would  return  immediately  and  pay  him,  to  which  the  prosecutor  an- 
swered, "  Very  well;'*  the  defendant  rode  the  horse  away,  and  never  re- 
turned; this  was  holden  to  be  no  larceny,  because  the  property,  as  well  as 
the  possession,  was  parted  with.     R.  v.  Harvey,  1  Leach,  467;  2  East, 
P.  C.  669.     So,  where  the  defendant  bought  goods,  and  desired  them  to 
be  sent  to  him  with  a  bill  and  receipt,  and  the  shopman  who  brought  them 
left  them,  upon  being  paid  for  them  by  two  billsj  which,  however,  after- 
wards turned  out  to  be  mere  fabrications;  the  judges  held  that  this  was 
not  larceny,  because  the  prosecutor  bad  parted  with  the  property,  as  well 
as  the  possession,  upon  rec:eiving  what  was  deemed  at  the  time  by  his 
servant  to  be  paymefit.  R.  «.  Parkes,  2  Leach,  614;  2  East,  P.  C. 
671.     Where   the  servant    of   a   pawnbroker,  who    had   a 
[  *1S4  ]   ^general  authority  from  his  master  to  act  in  his  business,  deliver- 
ed up  a  pledge  to  the  pawner  upon  receiving  a  parcel,  which 
he  supposed  to  contain  diamonds,  and  under  that  belief  parted  with  the 
pledge  entirely,  but  the  parcel  contained  stones  of  no  value,  this  was 
holden  to  be  no  larceny.     R.  ».  Jackson,  1    Mood.  C.   C.   119.     So, 
where  the  defendant  sent  to  a  hatter,  in  the  name  of  one  of  his  customers, 
for  a  hat,  and  it  was  accordingly  delivered  to  the  messenger  upon  the 
credit  of  the  customer;  the  judges  held   that  this  was  not  larceny,  the 
owner  having  parted  with  his  property  in  the  hat.     R.  v,  Adams,  R.  & 
R.  225.     So,  where  a  woman  obtained  fr6m  the  prosecutor,  in  the  name 
of  one  of  his  neighbours,  half-a-guinea's  worth  of  silver,  and  said  that  she 
would  return  presently  with  the  half  guinea,  it  was  holden  not  to  be  lar- 
ceny, for  the  same  reason.     R.  v,  Coleman,  8  East,  P.  C.   672.     So, 
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where  A.  allowed  B.  to  take  a  sovereign  away  to  get  change  for  it,  and 
he  never  relumed^  this  was  held  no  larceny  of  the  sovereign.  Reg.  9. 
Thomas,  9  C.  &  P.  741.  So,  where  the  defendant  sent  a  letter  to 
the  prosecutor  in  the  name  of  another  person,  requesting  a  loan  of  31. 
for  a  few  days,  and  obtained  the  money  accordingly;  eleven  of  the 
judges  held  this  to  be  no  felony,  because  it  appeared  that  the  property 
in  the  money  was  intended  to  pass  by  the  delivery.  R.  v.  Atkinson, 
2  East,  673.  And  where  the  prosecutor  was  inveigled  by  a  set  of  sharp- 
ers to  bet  with  them,  and,  by  a  preconcerted  trick,  one  of  them  won  from 
him  the  money  in  question,  which  he  paid,  imagining  it  to  have  been  won 
fairly:  the  judges  held  that  this  was  no  larceny,  the  prosecutor  having 
parted  with  his  property  in  the  money  under  an  idea  that  it  had  been  fairly 
won.     R.  V.  Nicholson,  2  Leach,  610. 

Secondly.  Where  the  possession  of  the  goods  has  been  obtained  aniiao 
furandi. — Where  a  man,  having  the  animus  furandiy  (see  ante,  p.  178), 
obtains,  in  pursuance  thereof,  possession  of  the  goods  by  some  trick  or 
artifice,  this  is  considered  suct^  a  taking  (even  although  there  be  a 
delivery  in  fact)  as  to  constitute  larceny.  Where  the  defendant  offered 
to  give  the  prosecutor  gold  for  bapk  notes,  and,  upon  the  prosecutor's  lay- 
ing down  some  bank  notes  for  the  purpose  of  having  them  changed  for 
gold,  the  defendant  took  them  up,  and  went  away  with  them,  promising 
to  return  immediately  with  the  notes,  but  never  in  fact  returned:  fVood^ 
B.,  left  it  to  the  jury  to  say,  whether  the  defendant  had  the  anitnus  fu- 
randij  at  the  time  he  took  the  notes,  and  said,  that  if  they  were  of  opio- 
ion,  the  case  clearly  amounted  to  larceny.  R.  t;.  Oliver,  4  Taunt.  274, 
cif.  2  Leach,  1072:  see  Reg.  v.  Rodway,  9  C.  &  P.  784.  Where  the 
defendant  agreed  to  discount  a  bill  for  the  prosecutor,  and  the  bill  was 
given  to  him  for  that  purpose;  he  told  the  prosecutor  that  if  he  then  sent 
a  person  with  him  to  his  lodgings,  he  would  give  him  the  amount,  deduct- 
ing the  discount  and  commission;  a  person  was  sent  accordingly,  but,  upon 
reaching  the  lodgings,  the  defendant  left  the  messenger  there,  and  went  out 
on  pretence  of  getting  the  money,  but  never  returned:  the  judge  left  it  to 
the  jury  to  say  whether  the  defendant  obtained  possession  of  the  bill  witli 
intent  to  steal  it,  and  whether  the  prosecutor  meant  to  part  with  his  proper-*^ 
ty  in  the  bill,  before  he  should  have  received  the  money  for  it:  the  jury  be- 
ing of  opinion  in  the  affirmative  on  the  first  proposition,  and  in  the  nega* 
five  on  the  second,  convicted  the  prisoner,  an^  the  judges  afterwards  bel4 
the  conviction  to  be  right.  R.  v.  Aickles,  2  East,  P.  C.  675; 
*1  Leach,  294.  Where  the  defendant  obtained  from  a  silver-  [  "^ISd  ] 
smith  two  cream  ewers,  in  order  that  a  customer  of  the  silver- 
smith, with  whom  the  defendant  said  he  lived,  might  select  which  he  liked 
best,  and  absconded  with  them,  but  the  silversmith  did  not  chaise  for 
either  of  the  ewers,  and  did  not  at  the  time  of  the  delivery  intend  to 
charge  for  either  of  them  imtil  he  had  ascertained  which  would  be  chosen, 
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this  was  boiden  by  Bayley^  J.,  to  be  larceny,  because  the  possession  only, 
and  not  the  right  of  property,  had  been  parted  with  ;  R.  e.  Davenport, 
MSm  i  Arch.  Peel's  Acts,  5;  but  if  the  prisoner  had  in  fact  been  sent 
by  the  customer  to  the  silversmith,  the  possession  would  have  been  in  the 
prisoner,  and  (be  subsequent  conversion  would  not  have  been  larceny; 
and,  upon  this  ground,  in  a  case  similarly  circumstanced,  but  in  which 
there  was  no  evidence  that  the  prisoner  bad  not  actually  been  sent  for  the 
goods,  Patteson^  J.,  directed  an  acquittal;  for  non  constat  that  the  pris- 
oner had  not  been  sent  for  the  goods  as  she  bad  stated,  and  had  delivered 
ifaem  to  the  person  who  sent  her.  R.  v.  Savage,  5  C.  &  P.  143.  Where 
the  defendant  prevailed  upon  a  tradesman  to  take  goods  to  a  particular 
place,  under  pretence  that  the  price  would  then  be  paid  for  them,  and  af- 
terwards induced  him  to  leave  the  goods  in  the  citre  of  a  third  person, 
from  whom  the  defendant  got  the  goods  without  paying  the  price;  the 
tradesman  swore  that  he  did  not  intend  to  part  with  the  goods  until  they 
were  paid  for,  and  the  jury  found  that  the  defendant,  oft  initio^  intended  to 
get  the  goods  without  paying  for  them:  nhis  was  holdeo  to  be  larceny.  R. 
V.  Campbell,  1  Mood.  C.  C.  179.  So,  where 4he  defendant  induced  a 
tradesman  to  send  his  goods  by  a  servant  to  a  particular  place,  with  change 
for  a  crown  piece,  and  on  the  way  met  the  servant,  and  giving  him  a  coun- 
terfeit crown  piece,  induced  him  to  part  with  the  goods  and  change,  which 
he  had  no  authority  to  do  without  receiving  payment;  this  was  holden  to 
be  larceny.  R.  v.  Small,  8  C.  &  P.  46.  So,  where  the  defendant  hay- 
ing bargained  for  goods,  for  which  by  the  custom  of  trade,  the  price  should 
have  been  paid  before  they  were  taken  away,  took  them  away  without  the 
consent  of  the  owner,  and  at  the  time  he  bargained  for  them  did  not  intend 
to  pay  for  them,  but  meant  to  get  them  into  his  own  possession,  and  dis- 
pose of  them  for  his  own  benefit;  this  was  boiden  to  be  larceny.  R.  r. 
Gilbert,  1  Mood.  C.  C  185.  And  where  the  defendant,  intending  ai 
initio  to  get  goods  by  fraud,  had  them  put  into  bis  cart  upon  the  express 
condition  that  they  should  be  paid  for  before  they  were  taken  out  of  the 
cart,  and  then  lOok  them  out  of  the  cart  without  paying  for  them,  and  con- 
verted them  :  this  was  holden  to  be  larceny.  R.  v.  Pratt,  I  Mood.  C* 
C.  350.  So,  obtaining  money  or  goods  by  the  practice  of  ring-dropping^ 
(as  it  is  termed),  has  been  boiden  to  be  larceny.  Thus,  where  the  de- 
fendant, in  the  presence  of  the  prosecutor,  picked  up  a  purse  in  the  street, 
containing  a  receipt  for  147Z.  for  a  ''  rich  brilliant  diamond  ring^^*  and 
also  the  ring  itself ;  it  was  then  proposed  that  tlie  ring  should  be  given  to 
the  prosecutor,  upon  his  depositing  his  watch  and  some  money,  as  a  secu- 
rity that  he  would  return  the  ring  as  soon  as  his  proportion  of  the  value  of 
it  should  be  paid  to  him  by  the  defendant;  the  prosecutor  accordingly  de- 
posited his  watch  and  money,  which  were  taken  away  by  some  of  the  de- 
fendant's confederates;  but  the  ring  turned  out  to  be  of  the  value 
of  lOf.  only,  and  the  watch  and   money  were  never  returned;  it   isras 
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♦feft  to  the  jury  to  say,  whether  this  was  not  ao  artful  and  pre-  [  *186  ] 
concerted  scheme  to  get  possession  of  the  prosecutor's  watch 
and  money;  and  the  jury  being  of  that  opinion,  convicted  the  defendant. 
R.  9.  Patch,  1  Leach,  238.      In  R.  v.  Moore,   1  Leach,  314;  2  East, 
P.  C.  679,  the  defendant  being  convicted  of  larceny  under  the  same  cir- 
cumstances, and  the  case  being  reserved  for  the  opinion  of  the  judges, 
nine  of  them  were  of  opinion,  that  this  practice  of  ring-dropping  amount- 
ed to  larceny;  and  they  distinguished  it  from  the  case  of  a  loan;  for  here, 
although  the  pobsession  was  parted  with,  the  property  in  the  goods  was 
not.     See  R.  v.  Watson,  2  Leach,  640;  2  East,  P.  C.  680,  S.  P.  6y 
att  the  judges.     Where  the  defendant,  in  the  presence  of  the  prosecutor, 
picked  up  a  purse  containing  a  watch-chain  and  two  seals,  which  the  de- 
fendant and  his  confederate  represented  to  be  gold,  and  worth  18{.,  and 
the  prosecutor  purchased  the  defendant's  share  for  71.,  intending  to  pan 
with  the  property  in  the  money  as  well  as  the  possession  of  it;  Coleridge^ 
J.,   held  that  this  was  not  larceny.     Reg.  v.  Wilson,  8  C.  &  P.  111. 
Where  the  defendants  decoyed  the  prosecutor  into  a  public  house,  and 
then   introduced  the  play  of  cutting,  and  one  of  them  prevailed  upon  the 
prosecutor,  who  did   not  play  on  his  own  account,  to  cut  the  cards  for 
bim;  and  then,  under  the  pretence  that  the  prosecutor  had  cut  the  cards 
for  himself,  and  lost,  another  of  them  swept  his  money  off  the  table,  and 
went  away  with  it,  it  was  considered  to  be  a  case  in  which  it  should  be 
left  to  the  jury  to  determine  quo  animo  the  money  was  obtained  ;  and 
which  would  be  a  felony,  should  they  find  that  the  money  was  obtained 
upon  a  preconcerted  plan  to  steal  it.      R.  v.  Horner,   1  Leach,  270 ; 
Cald.  295.     So,  where  the  prosecutor  was  induced,  by  a  preconcerted 
plan,  to  deposit  his  money  with  one  of  the  defendants,  as  a  deposit  upon 
a  pretended  bet,  and  the  stakeholder  afterwards,   upon  pretence  that  one 
of  his  confederates  had  won  the  wager,  handed  the  money  over  to  him  ; 
and  it  was   left  to  the  jury  to  say,  whether,  at  the  time  the  money  was 
taken,  there  was  not  a  plan  that  it  should  be  kept,  under  the  false  colour 
of  winning  the  bet,  and  the  jury  found  that  there  was;  this  was  held  to  be 
larceny;  because,  at  the  time  the  defendants  obtained  the  money  from  the 
prosecutor,  he  parted  with  the  possession  only,  and  the  property  was  to 
pass  eventually  only  if  the  other  party  really  won  the  wager.     R.  v.  Rob- 
son,  R.  &  R.  413.     Where  the  prisoner  went  into  a  shop  and  asked  for 
change  for  half-a-crown,  and  the  shopman  gave  him  two  shilJings  and  six- 
pence, the  prisoner  held  out  thg  half-crown,  and  fhe  shopman  just  took 
bold  of  it  by  the  edge,  but  never  actually  got  it  into  his  custody,  and  the 
prisoner  ran  away  with  the  change  and  the  half-crown;  upon  an  indictment 
for  stealing  the  two  shillings  and  sixpence,  Parke^  J.,  held  it  to  be  larce- 
ny, but  doubted   whether   an  indictment  would  lie  for  stealing  the  half- 
crown.  ,   R.  »,  Williams,  6  C  &  P.  390.     Where  a  hosier,  by  the  desire 
of  the  defendant,  took  a  parcel  of  silk  stockings  to  bis  lodgings,  out  of  which 
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the  defendant  chose  six  pairs,  which  were  laid  on  the  back  of  a  chair;  the 
defendant  then  sent  the  prosecutor  back  to  his  shop  for  some  articles,  and 
while  he  was  absent,  absconded  with  the  stockings;  the  judges  held,  that  this 
amounted  to  larceny,  the  defendant  having  clearly  obtained  possession  of 
the  goods  animo  furandi,     R.  v.  Sharpless,   1   Leach,  93;  2  East,  F. 
C*  675.     Where  the   defendant   hired   a   horse   from   the   prosecutor, 
on  pretence   of  taking  a    journey,  and  it  turned    out,  that, 
[  *187  ]  ^instead  of  going  the  journey,  he  sold  the  horse  in  Smithfield 
market  on  the  same  day;  it  was  left  to  the  jury  to  consider, 
whether  he  hired  the  horse  for  the  purpose  of  stealing  it,  or  whether  he 
hired   it  really  for  the  purpose  of  taking  the  journey,  and   afterwards 
changed  his  intention;  and  the  jury,  being  of  the  former  opinion,  found 
him  guilty:  seven  of  the  judges  were  afterwards  clearly  of  opinion  that 
the  offence  was  felony.     R.  v.  Pear,  1  Leach,  212,  2  East,  P.  C.  6S5. 
See  R.  V.  Banks,  R.  &  R.    441;  post,  p.    189.     And  the  same  where 
.the  defendant  hired  the   horse  in  the  name  of  another  person.     R.  v. 
Charlewood,  1  Leach,  409;  2  East,  P.  C.  689.     So,  where  the  defen- 
dant hired  a  post-chaise,  with  intent  to  convert  it  to  his  own   use,  and 
never  returned  it;  upon  being  indicted  for  it,  twelve  months  afterwards, 
as  for  a  larceny,  it  was  holden  clearly  to  amount  to  that  offence,  although 
the  chaise  was  not  hired  for  any  definite  time.     R.  v.  Semple,  i  Leach, 
420;  2  East,  P.  C.  691.     There  must,  however,  in   order  to  constitute 
a  larceny  by  a  party  to  whom  the  goods  have  been  delivered  on  hire,  be 
not  only  an  original  intention  to  convert  them  to  his  own  use,  but  a  subse- 
quent actual  conversion;  and  a  mere  agreement  by  the  hirer  to  accept  a 
turn  offered  for  the  goods  by  a  third   party,  who  however  did  not  intend 
to  purchase  unless  his  suspicions  as  to  the  honesty  and  right  of  the  vendor 
to  sell  were  removed,  was  held  not  to  amount  to  such  a  conversion.     Reg. 
V.   Brooks,  8  C.   &  P.  295.     In  SempWs  case^  supraj  the  subsequent 
conversion  was  presumed  from  the  long  lapse  of  time,  and  the  other  cir- 
cumstances of  the  case,  although  the  chaise  was  not  proved  to  have  been 
actually  disposed  of  by  the   defendant.     Where  the  prisoner  went  to  an 
inn,  on  a  fair-day,  and  desired  the  ostler  to  bring  out  his  horse,  and  upon 
ihe  latter  saying  that  he  did  not  know  which  was  his  horse  went  into  the 
stable,  and  pointing  to  a  mare,  said  it  was  his,   and  the  ostler  brought  oat 
the  mare,  which  the  prisoner  attempted  to  mount  but  could  not,  the  raare 
being  frightened;  upon  which  he  desired  the  ostler  to  lead  the  mare  out 
of  the  yard,  which  was  done;  but,   before  he  could  mount,  the  prisoner 
was  detected  and  secured:   Oarrow^  B.,  held  this  to  be  larceny.     R.  v. 
Pitman,  2  C  &  P.  423.     If  a  man,  animo  furandiy  sue  out  a  replevin, 
and  by  that  means  obtain  the  possession  of  another  man's  horse,  and  ride 
away  with  it;  or  by  a  fraudulent  ejectment  to  get  possession  of  anotber^s 
house,  and  carry  away   the  goods  out  of  it,  he  is  guilty  of  larceny.     1 
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Hale,  507:  1  Hawk.  c.  88,  s.  12:  3  Inst.  108:  and  see  R.  v.  Fair, 
Kel.  43;  2  Leach,  1064,  n.  Where  the  defendant,  animo  furandU 
obtained  goods  from  the  servant  of  a  carrier,  by  falsely  pretending  to  be 
the  person  to  whom  the  goods  were  directed,  it  was  holden  to  be  larceny; 
because  the  servant  had  no  authority  to  part  with  the  gdods  but  to  the 
right  person.  R,  v.  Longstreeih,  1  Mood.  C.  C.  137.  So,  where  the 
prosecutor,  intending  to  sell  his  horse,  sent  his  servant  with  it  to  a  fair, 
but  the  servant  had  no  authority  to  sell  or  deal  with  it  in  any  way,  and 
the  defendant  by  fraud  induced  the  servant  to  part  with  the  possession  of 
tlie  horse,  under  colour  of  an  exchange  for  another,  intending  all  the 
while  to  steal  ir,  this  was  holden  to  be  larceny.  Reg.  v,  Sheppard,  9 
C.  &  P.  121.  Where  the  defendant,  by  artifice,  obtained  possession  of 
a  request  note  at  the  India  House,  by  means  of  which  he  obtained  a 
permit  for  a  chest  of  tea  belonging  to  the  prosecutor,  (to  whom  he  was  a 
perfect  stranger),  and  the  chest  of  tea  was  thereupon  deliver- 
ed to  him  :  the  judges  held  this  to  be  larceny,  *notwitbstand-  [  *188  ] 
ing  the  possession-  had  been  obtained  by  means  of  a  regular 
request  note  and  permit.  R.  v,  Henqh,  R.  &  R.  163.  A  hosier  in  the 
Haymarket,  having  sent  his  apprentice  with  a  parcel  of  stockings  to 
Cheapside,  the  defendant  met  him  on  Ludgate  Hill,  and  asked  him  where 
be  was  going;  the  apprentice  answered,  to  Mr.  Heath's;- the  defendant 
replied,  that  he  was  the  person,  desired  the  boy  to  giv'e  him  the  parcel, 
and  gave  him  a  small  parcel  in  return,  to  take  home  to  his  master;  the. 
boy  accordingly  gave  him  the  parcel;  but  the  parcel  he  took  from  him  for 
his  master  contained  nothing  but  old  rags,  of  no  value:  the  judges  held 
this  to  be  larceny.  R.  v.  Wilkins,  1  Leach,  520;  2  East,  P.  C.  673. 
It  must  be  owned,  that  these  two  last  cases  so  nearly  resemble  a  few  of 
the  latter  cases  collected  under  the  first  head,  that  the  reader  will  proba- 
bly feel  some  difficulty  in  distinguishing  them  upon  principle.  They  may 
be  considered  as  very  nearly  approaching  the  boundary  which  separates 
the  one  class  of  cases  from  the  other.  In  such  cases,  it  is  safer  and 
more  prudent  to  indict  the  defendant  for  obtaining  goods,  fcc. ,  by  false 
pretences;  the  punishment  is  nearly  the  same  as  for  simple  larceny;  and 
if  upon  an  indictment  for  obtaining  goods,  &c.,  by  false  pretences,  it  be 
proved  that  the  defendant  obtained  the  goods,  &c.  under  circumstances 
which  in  law  amount  to  larceny,  he  will  not,  upon  that  ground,  be  entitled 
to  an  acquittal.     7  &  8  G.  4,  c.  29,  s.  53. 

Thirdly.  As  to  the  case  where  the  possession  of  the  goods  has  been 
obtained  bonafide^  without  any  fraudulent  intention  in  the  first  instance. — • 
Where  goods  are  delivered  to  a  man  upon  trust,  or  taken  by  him  with  the 
owner's  consent,  he  is  not  guilty  of  larceny  by  converting  them  to  his 
own  use.  Even  if  the  goods  of  a  husband  be  taken  with  the  consent  or 
privity  of  the  wife,  it  is   not  larceny.     R.  v»   Harrison,    1  Leach,    47. 

However,  it  is  said,  that  if  a  woman  steal  the  goods  of  her  husband,  and 
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gire  thera  to  her  Avowterer,  who,  knowing  it,  carries  them  awajr,  the 
avowterer  is  guilty  of  felony;  Dalt.   c.  104:  and  where  a  stranger  took 
the  goods  of  the  husband,  jointly  with  the  wife,  ihis  was  holdeo  to  be 
larceny  in  hira.     R.  v,  Tolfree,   1  Mood.  C.  C.  343:  and  so  it  is  even 
though  no  adultery  have  then  been  comrtiitted,    but  the  goods  are  takeo 
with  the  intent  that  the  wife  shall   elope  and  live  in  adultery   with   the 
stranger.     Reg.  v.  Tollett,  C.  &  Mar.  112:  see,  however,  R.  v.  Clark* 
R.  &  R.  376,  n.     But   an  adulterer  cannot  be  convicted  of  stealing  tbe 
goods  of  the  husband  brought  by  the  wife  to  his  hpme,  in  which  tbe  adul- 
tery is  afterwards  committed,  merely  upon  evidence  of  their  being  there, 
unless  they  be  traced  to  his  personal  possession.     Reg.  v,  Rosenberg,  1 
C.  &  K.  233.     Where  tbe  defendant  saved  some  of  the  prosecutor's 
goods  from  a  fire  which  happened  in  his  bouse,  and  took  them  home  to 
her  own  lodgings;  but  the  next  morning  she  concealed  them,  and  denied 
having   them   in   her  possession:  the  jury  finding  that   she   took  tbem 
originally   merely   from    a    desire  of    saving  tbem   for,   and   returning 
them  to,  the  prosecutor,   and  that   she  had   no  evil  intention  till  after^ 
wards,  the  judges  held  that  it  was   a   mere   breach   of  trust,   and  not  a 
felony.     R«  v.   Leigh,   2   East,    P.   C.    694.     So,   where  a  letter, 
directed   to   J.    M.,    St.    Manin's   Lane,   Birmingham,  inclosing  a  bill 
of  exchange    drawn   in  favour  of   J.    M.,    was   delivered   to   the  de* 
fendant,    whose   name    was   J.     M.,  and  who   resided   near  St.    Mar* 
tin's  ItB^e^  Birmingham;  but  in  truth  the  letter  was  intended  for  a   per- 
son of  the  name   of  J.  M.,  who  resided  in  New  Hall  Street; 
[  *189  ]  *and  the  prisoner,  who  from  the  contents  of  the  letter  must  have 
known  that  it  was  not  intended  for  him,  applied  the  bill  of  ex- 
change to   his  own  use;   the  judges  held  that  it  was  no  larceny,  because,  at 
the  time  when  the  letter  was  delivered  to  him,  the  defendant  had  not  the  an- 
imus  furandi.     R.  v.  Mucklow,   1  Mood.  C.  C.  160.     If  A.  lend  B.  a 
horse,  and  he  ride  away  with  him,  or  if  I  send  goods  by  a  carrier,  and  be 
carry  them    away;  or  if  any  other  bailee  convert  the  goods  bailed  to  his 
own  use,  it  is  not  larceny;  because*  the  original  taking  was  bona  Jide^  and 
without  fraud.     1  Hale,  504:  1  Hawk.  c.  33.  s.  2.     So,  if  A.  bonafii§ 
hire  a  horse  for  a  particular  purpose,  and,  after   that  purpose  is  accom- 
plished, sell  the  horse,  it  is  no  larceny:  for,  unless  he  had  an  original  fe- 
lonious intention,  the  subsequent  withholding  or  disposing  of  tbe  horse  does 
not  constitute  a  new  felonious  taking.     R.  v.  Banks,  R.  &  R.  441,  oear- 
ruling  R.  v,   Tunnard,  2  East,  P.    C.  687.     So,  if  A.  deliver  to  B.  m 
watch  to  be  repaired,  and  B.  sell  it,  it  is  not  larceny  because  it  was  deliv- 
ered voluntarily,  and  not  obtained  animo  furandi.     R.  r.  Levy,  4  C.  A 
p.  241.  So,  if  A.  deliver  to  B.  a  horse  to  be  Agisted,  and  B.  sell  it,  tfab  it 
no  larceny.     R.  v.  C.  Smithy  1    Mood.  C.  C.  473.     But  this  rule  cm 
only  obtain  in  cases  in  which  the  possession  is  obtained  ban&  jidt  in  tiM 
first  insunce;  for  if  A.  obtain  goods  anifM  fwrandi,]  or  receive  tbem. 
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harbouring  mt  the  tioie  ao  intemioo  wroogfulljr  to  convert  them  to  his  own 
use,  iv  is  larceny.     ThuSf  where  the  defendant  was  employed  to  drive 
aheep  to  a  fair,  but,  instead  of  driving  tbem  to  the  fair,  he  drove  them  in  a 
contrary  direction,  and  sold  ten  of  them  on  the  morning  he  received  tbem; 
and  the  jury  were  of  opinion,  that  at  the  time  he  received  them,  he  intended 
to  convert  them  to  his  own  use;  this  was  holden  to  he  larceny.     R.  v. 
Stock,  I  Mood.  C.  C.  87.     See  R.  v.  M'Mane,  1   Mood.  C.  C.  368: 
Reg.  V.  Goodbody,  8  C.   &  P.  665:  Reg.  v.  Harvey  9  C.   &  P.  353; 
,Reg.  V*  Evans,  C.  &  Mar.  632.     The  rule  also  applies  only  while  the 
contract  of  bailment  continues;  for  if  that  be  determined,  and  the  conver*-* 
sion  take  place  afterwards,  it  will  amount  to  larceny.     As,  for  instance,  if 
a  carrier  take  goods  to  the  place  appointed,  and  afterwards  take  them 
away  and  convert  them,  it  will  amount  to  larceny.     3  Inst.  107.     So  the 
contract  nuiy  be  determined  before  its  regular  completion  by  the  tortious 
act  of  the  bailee.     Thus,  if  a  carrier  open  a  bale  or  pack  of  goods,  or 
pierce  a  vessel  of  wine  and  take  away  part  thereof,  he  is  guilty  of  larceny; 
3  inst.,  107;  1  Hale,  105;  for  by  this  tortious  act   the  contract  of  bail- 
ment is  determined.     Id.;  and  see  Kel.  82,  83.     Where  forty  bags  of 
wheat  were  sent,  for  safe  custody,  to  a  warehouseman,  who  emptied  sev- 
oral  of  the  sacks,  sold  the  wheat,  and  substituted  other  wheat  of  inferior 
quality,  the  judges  were  unanimously  of  opinion,  that  the  taking  the  whole 
oi  the  wheal  out  of  one  sack  was  as  much  a  larceny  as  the  taking  a  part 
inerely.     R.  o.  Brazier,  R.  &  R.  337.     Where  a  captain,  in  whose  ship 
several  casks  of  butter  were  stowed,  the  principal  number  being  in  the 
bold,  battened  down,  but  some  were  on  deck,  being  driven  into  port  by 
stress  of  weather,  sold,  as  his  own,  some   of  the  casks  which  were  on 
deck,  and,  upon  arriving  at  his  destination,  told  the  consignee  that  the 
casks  had  been  thrown  overboard,  the  judges  held  this  to  be  no  larceny; 
but  it  seemed  to  be  admitted,  that  if  the  defendant  had  broken  bulk  by 
taking  the  casks  from  tl)e  hold,  it  would  have  been  otherwise. 
R,  V.  Madox,  R.  &  R.  92.     A.  the  owner  of  a  boat,  *was  em-  [  •IQO  ] 
ployed  by  B.,  the  captain  of  a  ship,  to  carry  a  number  of 
staves  ashore  in  his  boat;  but  B.'s  men  were  put  in  the  boat,  but  were 
under  the  control  of  A*,  who  did  not  deliver  all  the  staves,  but  carried  one 
to  the  bouse  of  his  mother  and  it  was  held  by  Patteson,  J.,  that  this  amount- 
^  toa  bailment  to  A.,  so  as  to  excuse  him  of  the  larceny  if  he  had  not  de- 
livered aoy  of  the  staves,  but  that  the  separation  of  one  stave  with  intent  to 
convert  it  to  his  own  use  was  a  breaking  of  bulk,  and  so  amounted  to  lar- 
ceny.    R.  e.   Howell,  8  C  &  P.  326.     So  where  a  person,  not  being 
the  servant  of  the  prosecutor,  received  from  him  a  parcel  containing  notes 
to^take  to  a  coach  oflSce,  and  on  the  way  he  abstracted  the  notes,  and  ap- 
plied tbem  to  his  own  use,  be  was  holden  guilty  of  larceny.     Reg.  v. 
Jenkins,  9  C.  A  P«  38.     If  he  who  is  employed  to  carry  goods  for  bu*e 
eppcopmte  Ihem  lo  bi»  own  \m  widiout  l^reaking  bulk,  it  is  no  larceny, 
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even  though  he  be  not  a  common  carrier,  but  be  employed  in  the  particu- 
lar instance  only.  R.  v.  Fletcher,  4  C.  &  P.  645:  R.  r.  Pralley,  5C- 
&  P.  633. 

Fourthly.  As  to  cases  where,  although  there  is  a  delivery  of  the  goods 
by  the  owner,  yet  the  possession  in  law  remains  in  him. — If  a  servant, 
who  has  merely  the  care  and  oversight  of  the  goods  of  his  master,  as  the 
butler  of  plate,  the  shepherd,  of  sheep,  and  the  like,  embezzle  them,  this 
is  a  larceny  at  common  law;  1  Hale,  606;  because  the  goods,  at  the 
time  they  are  taken,  are  deemed  in  law  to  be  in  the  possession  of  the  mas- 
ter, the  possession  of  the  servant  in  such  a  case  being  the  possession  of 
the  master.  Where  a  person  employed  to  drive  cattle,  or  to  take  them 
to  a  particular  place  for  a  special  purpose,  and  bring  them  back,  sells 
them,  it  is  no  larceny;  for  he  has  the  custody  merely,  and  not  the  right  lo 
the  possession;  R.  v.  M^Mane,  1  Mood.  C.  C.  368;  although  the  inten- 
tion to  convert  them  were  not  conceived  until  after  they  were  delivered  to 
him.  Reg.  v.  Harvey,  9  C.  &  P.  363  :  Reg.  v.  Jackson,  2  Mood.  C. 
C.  32:  see  Reg.  v.  Goode,  C.  &  Mar.  682:  Reg.  v.  C.  Jones,  Id.  611: 
Keg.  V.  Frances  Smith,  1  C.  &  K.  423.  Where  the  defendant  who 
was  carter  to  the  prosecutor,  went  away  with  and  disposed  of  his  master's 
cart,  it  was  holden  to  be  felony.  R.  v.  Robinson,  2  East,  P.  C.  565. 
Where  the  defendant,  a  porter  to  the  prosecutor,  was  sent  by  his  master 
to  deliver  goods  to  a  customer,  and,  instead  of  doing  so,  sold  them,  the 
judges  held  this  to  be  felony.  R.  v.  Bass,  2  East,  P.  C.  566.  The 
defendant,  foreman  and  shopkeeper  to  the  prosecutor,  not  residing  in  the 
house  with  him,  but  merely  attending  there  in  the^ day-lime,  received 
from  his  master  a  bill  of  exchange,  with  directions  to  send  it  inclosed  in  a 
letter  to  J.  S.  in  London;  the  defendant  absconded  with  the  bill;  and  the 
judges  held  this  to  be  felony.  R.  v,  Paradice,  2  East,  P.  C.  565.  So, 
if  money,  or  a  valuable  security  (as  a  cheque  drawn  by  the  prosecutor  on 
<i  banker,  Reg.  v.  Heath,  2  Mood.  C.  C.  33)  be  given  by  a  master  tobis 
servant  to  carry  to  another,  or  to  purchase  goods  with,  and  the  servant  ap- 
ply it  to  his  own  use,  it  is  larceny.  R.  v.  Lavender,  2  Russ.  160:  Reg.  v. 
Beaaian,  C.  &  Mar.  595.  So  if  a  man,  having  purchased  corn  on  board  a 
vessel,  send  his  clerk  or  lighterman  with  a  barge  for  the  purpose  of  land- 
ing it,  and  the  clerk  or  lighterman  embezzle  a  part  of  it,  this  is  larceny. 
R.  V,  Abrahat,  2  Leach,  824:  R.  v.  Spear,  2  Leach,  825;  2  East,  P. 

C.  568.  So,  where  the  servant  of  a  master  carman,  em- 
[  *19l  ]   ployed  to  cart  goods,  by  collusion  with  others,  *suffered  the 

goods,  with  the  cart,  to  be  taken  away,  it  was  holden  to  be  lar- 
ceny in  the  servant;  and  to  be  immaterial  whether  the  property  were  laid 
in  the  bailee  or  the  original  owner.  R.  v.  Harding,  tl.  &  R.  125.  So, 
where  a  servant  got  ten  guineas  from  her  master,  in  order  to  get  silver  for 
them,  and^  instead  of  doing  so^  ran  away  with  the  guineas,  it  was  holden 
to  be  larceny.     R.  v,  Atkinson,  1  Leach,  302.     Even  where  a  coofiden- 
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tial  clerk  to  a  merchant,  who  had  authority  to  get  his  master^s  bills  dis- 
counted, and  had  the  general  management  of  his  cash  concerns,  took  a  bill 
of  exchange,  unindorsed,  got  it  discounted,  and  absconded  with  the  pro- 
duce of  it,  it  was  holden  to  be  felony.  R.  r.  Chipchase,  2  Leach, 
699  ;  and  see  R.  i^.  Murray,  i  Leach,  344.  Where  the  defendant,  a 
clerk  and  cashier  in  a  banking-house,  made  false  entries  in  the  books  to 
the  credit  of  a  customer,  then  obtained  the  customer's  cheque  for  the  sum 
thus  falsely  placed  to  his  credit,  and  paid  the  amount  of  the  cheque  to 
himself  by  certain  bank  notes,  entering  the  payment  in  the  book  as  being 
made  to  ^^  a  man  :"  this  was  holden  by  the  judges  to  be  a  larceny  of  the 
btfnk  notes.     R.  v.  Hamnion,  R.  &  R.  221  ;  2  Leacb,  1083  ;  4  Taunt. 

304.  So,  if  a  sheriff's  officer  clandestinely  sell^  for  his  own  use,  part  of 
the  goods  which  he  has  seized  under  a^.  /a.,  be  is  guilty  of  larceny,  be- 
cause he  has  the  custody  of  the  goods  merely,  like  a  servant,  and  has  not 
the  legal  possession.  R.  v.  Eastali,  2  Russ.  197.  An  unauthorized  gift 
by  the  servant  of  his  master's  goods  is  as  much  a  felony  as  if  he  sold 
or  pawned  them.  Reg.  v.  White,  9  C.  &  P.  344.  And  where  a  third 
party  receives  goods  from  a  servant,  under  colour  of  a  pretended  sale, 
knowing  that  the  servant  has  no  authority  to  sell  them,  and  is  in  fact  de- 
frauding his  master,  this  is  larceny  in  both.     Reg.  p.  Hornby,  1  C.  &K. 

305.  But  where  goods,  of  which  the  master  has  never  been  in  posses- 
sion, are  delivered  to  the  servant  for  the  master's  use,  and  the  servant, 
mstead  of  delivering  them  to  his  master,  by  depositing  them  in  his  house 
or  the  like,  converts  them  to  his  own  use,  this  is  holden  to  be  no  larceny 
at  common  law.  2  East,  P.  C.  568.  Therefore,  if  a  shopman  receive 
moneyfrom  a  customer  of  his  roaster,  and,  instead  of  putting  it  into  the 
till,  secretes  it,  R.  v.  Bull,  2  Leach,  841,  cit. ;  or,  if  a  banker's  clerk  re- 
ceive money  at  the  counter,  and,  instead  of  putting  it  into  the  proper 
drawer,  purloin  it,  R.  v,  Bazeley,  2  Leach,  835,  or  receive  a  bond  for 
the  purpose  of  being  deposited  in  the  bank,  and  instead  of  depositing  it, 
convert  it  to  bis  own  use;  R.  v.  Waite,  1  Leach,  28;  2  East,  P.  C. 
570;  in  these  cases,  it  has  been  holden,  that  the  clerk  or  shopman  is  not 
guilty  of  larceny.  So,  where  a  servant  was  sent  by  his  master  to  get 
silver  for  a  51.  note,  which  he  did,  and  absconded  with  the  silver,  it  was 
holden  no  larceny,  because  the  silver  had  never  been  in  the  possession  of 
his  roaster,  except  by  the  hands  of  the  servant.  R.  i^.  SuUens,  1  Mood. 
C.  C.  129.  And  where  the  prosecutor,  having  employed  the  defendant 
to  purchase  Exchequer  Bills  for  him,  gave  him  a  cheque  upon  his  bank- 
ers for  the  amount  of  the  cheque  in  bank  notes,  and  absconded,  it  was 
bolden  not  to  amount  to  a  larceny  of  the  notes,  because  the  prosecutor 
never  had  possession  of  them  except  by  the  hands  of  the  defendant.  R. 
9.  Walsh,  R.  &  R.  218.  What  is  a  sufficient  delivery  to  the  master  for 
this  purpose,  must  depend  upon  the  nature  of  the  goods.     Thus,  the  put- 
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ting  down,  by  the  servant,  of  a  load  of  bay,  which  the  mas* 
[  *192  ]  ler  had  sent  bim  for,  at  the  roaster's  ^stable  door,  was  held 
a  sufficient  delivery  to  the  master  to  make  the  servant  guilty 
of  larceny  in  then  appropriating  a  part  of  it  to  his  own  use.  Reg.  v. 
Hayward,  I  C.  &  K.  508.  There  is  a  distinction  between  servants 
and  bailees,  which  it  may  be  necessary  to  mention  in  this  place ;  if,  for 
instance,  a  weaver  or  silk-throwster  deliver  yarn  or  silk  to  be  wrought  by 
his  journeymen  in  bis  house,  and  they  carry  it  away,  and  convert  it  to 
their  own  use,  this  is  larceny  :  but  if  to  be  wrought  out  of  the  bouse,  it  is 
not ;  for  the  journeymen  in  that  case  are  considered  bailees,  not  servants. 
See  2  East,  P.  C.  682,  683. 

If  the  owner  of  goods  deliver  them  to  another,  but  be  present  aU4be 
time  they  are  in  the  other's  possession,  and  there  be  no  intention  on  the 
part  of  the  owner  to  relinquish  his  dominion  over  them  by  such  delivery, 
the  owner  still  retains  the  possession  in  law,  notwithstanding  this  delivery; 
and  if  the  person  to  whom  he  has  so  delivered  them  make  away  with 
them  and  convert  them  to  his  own  use,  he  will  be  guilty  of  larceny.  2 
East,  P.  C.  683,  684;  1  Hawk.  c.  33,  s.  2.  As,  for  instance,  if  the 
owner  give  the  goods  to  a  man  to  carry,  and  accompany  him  at  the  same 
time — if  the  man  run  away  with  the  goods,  he  is  ckarly  guilty  of  larceny. 

So,  if  a  man  have  a  bare  use  of  the  goods  of  another,  this  does  not 
divest  the  ov^ner  of  the  possession  in  law;  and  if  tlie  person,  who  thus 
has  the  use  of  them,  fraudulently  convert  them,  it  is  larceny.  As,  for 
instance,  if  a  guest  rob  his  inn  or  tavern  of  a  piece  of  plate,  it  is  larceny; 
for  be  bath  not  the  possession  delivered  to  him,  but  merely  the  use.  1 
Hale,  506;  1  Hawk.  c.  33,  s.  6. 

It  may  be  necessary  to  add,  that  although  the  taking  must,  in  strict^* 
ness,  be  invito  domino^  yet,  where  a  servant,  being  solicited  to  become 
an  accomplice  in  robbing  his  master's  house,  informed  his  master  of  it; 
and  the  master  thereupon  told  him  to  carry  on  the  affair,  consented  to  bis 
opening  the  door  leading  to  the  premises,  and  to  his  being  with  tbe  rob* 
bers  during  the  robbery,  and  also  marked  his  property,  and  laid  it  in  a 
place  where  the  robbers  were  expected  to  come;  it  was  holden  that  this 
conduct  of  the  master  was  no  defence  to  an  indictment  against  the  rob** 
bers.  R.  v.  Eggington,  2  B.  &  P.  508;  2  Leach,  913:  see  Reg.  e. 
William,  1  C.  &  K.  195. 

Where  a  larceny  is  committed  in  one  county,  and  the  thief,  at  any 
distance  of  time,  R.  v.  Parkin,  I  Mood.  C.  C.  45,  carries  the  goods 
into  another  county,  in  contemplation  of  law  he  is  guilty  of,  not  ooly  a 
carrying  away,  but  also  a  taking,  in  every  county  through  or  into  which 
the  goods  have  been  carried  by  him.  1  Hale,  507  ;  1  Hawk.  c.  33,  8. 
52;  3  Inst.  113.  So,  if  a  larceny  be  committed  in  one  part  of  the 
United  Kingdom,  and  the  goods  be  carried  into  another  part  of  tbe 
United  Kingdom,  the  offender  may  be  indicted  in  that  part  of  tbe  United 
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KiDgdom  into  which  the  goods  are  carried.  So,  if  a  larceny  be  com- 
mitted within  500  yards  of  the  boundary  of  two  counties,  the  defendant 
may  be  indicted  in  either  county.  And  if  committed  upon  any  person, 
or  with  respect  to  any  property,  in  or  upon  any  coach,  &c.,  or  vessel, 
during  the  progress  of  a  journey  or  voyage,  the  defendant  may  be  indict- 
ed in  any  county  in  which,  or  by  the  boundary  of  which,  the  coach,  &c., 
or  vessel  may  pass  during  the  progress  of  the  journey  or  voyage.  (Ante, 
pp.  24,  25). 

Carry  aiooy.] — There  must  not  only  be  a  taking,  but  also  a  car- 
rying ♦away,  in  order  to  constitute  larceny.  A  bare  removal,  [  •IW  ] 
however,  from  the  place  in  which  the  thief  found  the  goods, 
though  he  does  not  make  off  with  them,  is  a  sufficient  asportation  or 
carrying  away.  4  Bl.  Com.  231.  As,  for  instance,  if  a  man  be  leading 
another^d  horse  out  of  a  close,  and  be  apprehended  in  the  fact;  or  if  a 
guest,  stealing  goods  out  of  an  inn,  have  removed  them  from  his  chamber 
down  stairs;  3  Inst.  108,  109;  or,  if  a  servant  animo  furandi^  take  bis 
master's  hay  from  his  stable,  and  put  it  into  bis  master's  waggon;  Reg. 
9.  Gruncell,  9X7.  &  P.  365:  or  if  a  thief,  intending  to  steal  plate,  take 
it  out  of  a  chest  in  which  it  was,  and  lay  it  down  upon  the  floor,  but  be 
surprised  before  he  can  make  his  escape  with  it;  R.  v.  Simpson,  Kel. 
31;  1  Hawk.  c.  33,  s.  25;  or  if,  intending  to  steal  a  cask  of  wine,  he 
remove  it  from  the  bead  to  the  tail  of  the  waggon  in  which  it  is  placed, 
and  be  detected  before  he  can  effect  his  purpose  of  carrying  it  off.  R. 
o.  Walsh,  1  Mood.  C.  C.  14.  And  where  the  defendant  drew  a  book 
from  the  inside  pocket  of  the  prosecutor's  coat,  about  an  inch  above  the 
top  of  the  pocket;  but,  whilst  the  book  was  still  about  the  person  of  the 
prosecutor,  the  prosecutor  suddenly  put  up  his  hand,  upon  which  the 
defendant  let  the  book  drop,  and  it  fell  into  the  prosecutor's  pocket:  this 
was  considered  a  sufficient-  asportation  to  constitute  larceny.  R.  v, 
Thompson,  1  Mood.  C  C.  78.  But  where  the  defendant  merely  set  a 
package  on  end,  in  the  place  where  it  lay,  for  the  purpose  of  cutting  open 
the  side  of  it  to  get  out  the  contents,  and  was  detected  before  he  had  ac- 
complished his  purpose;  the  judges  held  that  this  was  not  sufficient.  R. 
V.  Cherry,  2  East,  P.  C.  556.  So,  where  the  thief  was  not  able  to 
carry  off  the  goods  oi  account  of  their  being  attached  by  a  string  to  the 
counter;  Anon.,  2  East,  P.  C.  556;  or  to  carry  off  a  purse  on  account 
of  some  keys  attached  to  the  strings  of  it  getting  entangled  In  the  owner's 
pocket;  R.  e,  Wilkinson,  1  Hale,  508;  the  court  in  these  cases  held, 
that  there  was  not  a  sufficient  carrying  away  to  constitute  larceny :  to 
render  the  asportation  in  such  cases  complete,  there  must  be  a  severance. 
S  Ross.  6. 


232  LARCENY. 


LARCENY  BY  CLERKS  OR  SERVANTS. 


Statute. 


7  &  8  Geo.  4,  c.  29,  s.  46.] — For  the  puoishment  of  depredations 
committed  by  clerks  and  servants  in  cases  not  punishable  capitally,  it  is 
enacted,  that  if  any  clerk  or  servant  shall  steal  any  chattel,  money,  or 
valuable  security,  belonging  to  or  in  the  possession  or  power  of  his  master, 
every  such  offender,  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not  ex- 
ceeding fourteen  years,  nor  less  than  seven  years,  or  to  be  imprisoned 
for  a  term  not  exceeding  three  years^  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think  fit)  in 
addition  to  such  imprisonment. 

[  »194  ]  *  Indictment. 

Commencement  as  ante^  p.  168.] — In  the  county  aforesaid,  was  clerk 
("  clerk  or  servant^^)  to  J.  N.,  and  that  the  said  J.  S.,  afterwards,  and 
whilst  he  was  such  clerk  to  the  said  J.  N.,  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  ten  pieces  of  the  current  gold  coin  of  the  realm,  called  sover- 
eigns, of  the  value  often  pounds  ;  ten  yards  of  linen  cloth,  of  the  value 
often  shillings  ;  and  one  bill  of  exchange,  for  the  payment  often  pounds, 
and  of  the  value  of  ten  pounds,  (^'  any  chattel^  money ^  or  valuable  secti- 
n/y,"  see  ante,  p.  175,  and  post,  214,)  of  and  belonging  to  the  said  J. 
N.,  his  master,  then  and  there  being  found,  [or^  in  the  possession  and 
power  {^''possession  or  power^^)  of  the  said  J.  N.,  his  master,  then  and 
there  being],  then  and  there  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  agaiost 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

You  may  add  a  count  for  larceny  at  common  law^  although  this  is  un^ 
necessary;  and  if  it  appear  that  the  money ^  4^c.,  was  received  by  the  clerJb, 
4^c.,  by  virtue  of  his  employment,  on  account  of  his  master^  and  was  not 
received  into  the  possession  of  the  master  otherwise  than  by  the  actual  pos-- 
session  of  the  clerk,  so  as  to  be  doubtful  whether  the  offence  strictly 
am4)unts  to  larceny,  add  a  count  for  embezzlement,  post. 

Felony,  transportation  for  not  more  than  fourteen  nor  less  than  sevtm 
years,  or  im}  risonment  (with  or  without  hard  labour,  and  with  or  witiuml 
solitary  confinement,  7  ^'  8  G.  4,  c.  29,  s.  4,  ante,  p.  169,  s%ich  confign- 
ment  not  exceeding  one  month  at  any  one  time,  nor  three  months  in   amy 
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tmt  year,  7  FT.  4  ^  1  VteL  c.  90,  9.  6,  atUe^  p.  1 G9) ,  /or  no/  wore  than 
thru  years;  and,  if  a  male,  to  be  once,  tmee,  or  thrice  publicly  or  pri- 
vately whipped,  in  addition  to  the  imprieonment,  if  the  court  shall  think 
fit.     7  4^  8  6.  4,  c.  39,  t.  46. 

Evidence. 

Prove  that  the  defendant,  at  the  time  he  committed  the  offence,  was 
^'  clerk  or  servant"  to  J.  N.,  as  alleged  in  the  indictment;  see  post,  tit. 
Embezzlement.  The  driver  of  a  glass  coach  hired  for  the  day  is  not  the 
servant  of  the  hirer,  so  as  to  come  within  the  statute.  R.  v.  Haydon,  7 
C.  &  P.  445.  See  Quarman  v.  Burnett,  6  M.  &  W.  499.  Then 
prove  the  larceny,  as  directed  ante,  p.  170 — 192;  see  particularly,  p. 
189.  Where,  upon  an  indictment  for  larceny,  it  appeared  that  the  defen- 
dant, being  sent  by  his  master  to  get  change  for  a  52/  note,  got  silver  for 
it  and  absconded,  it  was  holden  that  it  was  not  larceny,  because  the  silver 
bad  never  been  in  the  possession  of  the  master,  except  by  the  hands  of 
tbe  defendant.  R.  v.  Sullens,  1  Mood.  C.  C.  129.  But  if  the  property 
be  in  the  possession  of  tbe  master,  even  by  the  hands  of  another  clerk  or 
servant,  it  is  larceny.  R.  «.  Murray,  1  Mood.  C.  C.  276.  It  is  not 
required  by  the  statute  that  the  goods,  &c.,  stolen  should  be  tbe  property 
of  the  master;  the  words  of  the  statute  are  ^^  belonging  to  or  in  the  pos- 
session or  power  of  the  master." 


STEALINQ    OR    KILLING    HORSES,    COWS,    SHEEP,    ETC.  [    ^195   ] 


Statutes* 

7  &  8  6.  4,  c.  29,  s.  25] — Enacts,  that,  ff  any  person  shall  steal  any 
horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf^ 
or  any  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  such  cattle, 
with  intent  to  steal  the  carcase  or  skin,  or  any  part  of  tbe  cattle  so  killed, 
every  sacb  offender  shall  be  guilty  of  felony,  and,  being  convicted  there- 
of, shall  suffer  death  as  a  felon. 

7  W.  4  &  1  Vict.  c.  90,  s.  1 — Punishment  for  Horse^steaUng,  4^.] 
— -iZectfM  the  stat.  2  ^  S  JV.  4,  c.  62,  $,  1 ,  which  abolished  the  punish- 
tnent  of  death  in  certain  cases,  {amongst  others,  the  stealing  ^^any  horse, 
mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any 
ram,  ewe,  sheep,  or  lamb,^^  and  also  the  wilful  killing  of  any  such  cattle, 
unth  intent  to  steal  the  carcase  or  skin,  or  any  part  of  the  cattle  so  killed^) 
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and  alio  the  ^tat.  3  4^  4  FT.  4,  o.  44,  «.  3,  tohich  empowered  the  court  in 
these  and  other  cases  to  award  imprisonment  before  trantportation^  and) 
Enacts,  that  so  much  of  the  recited  acts  as  relates  to  the  puDishment  of 
persons  convicted  of  offences  for  which  they  are  liable  under  tlie  stat.  3 
&  3  W.  4,  c.  62,  to  be  transported  for  life,  shall,  from  and  after  the 
commencement  of  this  act,  (1st  October,  1837),  be  and  the  same  are 
hereby  repealed;  and  that,  from  and  after  the  commencement  of  this  act, 
every  person  convicted  of  any  of  such  offences  shall  be  liable  to  be  tran* 
sported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years  nor  less 
than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years. 

Sect.  S— Place  and  Mode  of  Imprisonmenf]  —Enacts,  that,  in  award- 
ing the  punishment  of  imprisonment  for  any  offence  punishable  under  tbb 
act,  it  shall  be  lawful  for  the  court  to  direct  such  imprisonment  to  be  with 
or  without  hard  labour,  in  the  common  gaol  or  house  of  correction,  and 
also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment 
with  hard  labour,  not  exceeding  one  month  at  any  one  time,  and  not  ex- 
ceeding three  months  in  any  one  year,  as  to  the  court  in  its  discretioo 
shall  seem  meet.     (See  ante,  p.  169). 

• 
Indictment  for  stealing  Horses^  Cows,  Sheep,  ^c. 

Commencement  as  ante,  p.  169] — one  mare,  {^^  horse,  mare,  gelding, 
coU,  or  filly,  hull,  cow,  ox,  heifer,  or  calf,  ram,  ewe,  sheep,  or  lamb^^), 
of  the  price  of  ten  pounds,  of  the  goods  and  chattels  of  one  J.  N.,  then 
and  there  feloniously  did  steal,  take,  and  lead  away;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  If  the  indictment  be  for  stealing 
a  bull,  SfC,  or  sheep,  4^c.,  say  "  drive  away"  instead  of  "  lead  away." 
The  indictment  must  give  the  animal  one  of  the  descriptions  mentioned  in 
the  statute;  otherwise  the  defendant  can  be  punished  as  for  simple  larceny 
merely,     R,  v.  Beaney,  R,  ^  R.  416. 

Felony,  7  ^  8  G.  4,  c.  29,  s.  26,  transportation  for  not  more 
[  *196  ]  than  *  fifteen  nor  kss  than  ten  years,  or  imprisonment  noi  ex- 
ceeding  three  years,  1  W,  A  fy  I  Vict.  c.  90,  #.  1,  wiih  or 
without  hard  labour,  and  with  or  without  solitary  confinement,  s%teh 
confinement  not  excejtding  one  month  at  any  one  time,  nor  three  manAt 
in  any  one  year.     Id.  s.  3. 

Evidence. 
Prove  a  larceny  of  the  mare,  Slc.j  as  directed  ante,  p.  170.     See  R. 
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0.  Phillips,  R.  9.  Crump,  ante,  p.  180:  R.  v.  Cabbage,  ante,  p.  181: 
R.  V.  Harvey,  ante,  p.  183:  R.  v.  Pear,  R.  v.  Charlewood,  an^e,  p. 
187:  R.  V,  Banks,  R.  «.  Stock,  R.  v,  C.  Smith,  ante,  p.  189.  Where 
the  defendant  removed  sheep  from  the  fold  into  the  open  field,  killed 
them,  and  took  away  the  skins  merely;  the  judges  held,  that  removing 
the  sheep  from  the  fold  was  a  sufficient  driving  away  to  constitute  larceny. 
R.  V,  Rawlins,  2  East,  P.  C.  617.  But  where,  upon  an  indictment  for 
sheep-stealing,  the  evidence  was  that  the  carcases  of  the  sheep  were 
found  lying  in  the  gripe  of  a  ditch,  killed,  and  the  tallow  and  fat  taken 
away,  the  judges  held  that  the  removal  of  the  sheep  to  the  ditch  for  the 
purpose  of  killing  them  was  not  such  a  removal  as  would  constitute  a 
larceny  of  them  within  the  meaning  of  the  statute.  R.  v,  Williams,  1 
Mood.  C.  C.  107.  {See  the  next  precedent).  Upon  the  trial  of  an  in- 
dictment for  horse-stealing,  the  prosecutor  stated  that  he  had  agisted  the 
horse  on  the  land  of  another  at  some  distance,  and  that,  hearing  from  that 
person  of  the  loss  of  the  horse,  he  went  to  the  field  where  the  horse  had 
been  put  to  feed,  and  discovered  that  he  was  gone;  but  neither  the  agis- 
tor nor  his  servant  was  called  as  a  witness:  Oumey,  B.,  held,  (hat  this 
was  not  sufficient  evidence  against  the  prisoner,  for  it  was  not  shewn  that 
be  might  not  have  obtained  possession  of  the  horse  honestly.  R.  r. 
Yend,  6  C.  &  P.  176. 

The  evidence  must  correspond  with  the  description  of  the  animal  in 
the  indictment.  If  the  animal  stolen  be  specifically  mentioned  in  the 
statute,  it  must  be  described  and  proved  to  be  of  that  particular  descrip- 
tion, for  the  enumeration  of  the  several  kinds  in  the  statute  contradistin* 
guisbes  the  one  from  the  other.  Thus,  an  indictment  for  stealing  a  cow 
has  been  bolden  not  to  be  supported  by  evidence  of  stealing  a  heifer, 
because  the  repealed  statute,  15  G.  2.  c.  34,  upon  which  that  indictment 
was  framed,  mentioned  both  cows  and  heifers.  R.  v.  Cook,  1  Leach, 
10§;  2  East,  P.  C.  616.  And  where  a  defendant  was  indicted  for 
stealing  sheep,  and  they  appeared  by  the  evidence  to  be  lambs,  the 
judges  held  that  the  evidence  did  not  support  the  indictment.  R.  i;. 
Loom,  1  Mood.  C.  C.  160.  See  R.  v.  Birket,  4  C.  &  P.  216.  For 
the  same  reason,  an  indictment  for  stealing  a  sheep  was  held  not  to  be 
supported  by  proof  of  stealing  an  ewe.  R.  v,  Puddifoot,  1  Mood.  C. 
C.  247.  But  see  pow  Reg.  v.  M'Culley,  2  Mood.  C.  C.  34,  and  Reg. 
V.  Spicer,  1  C.  &  K.  699,  contrlt;  for  theep  is  a  generic  name:  ante, 
p.  51.  An  indictment  for  stealing  a  colt  or  filly  would  be  supported  by 
evidence  of  the  larcfeny  of  a  foal,  because  colt  or  filly,  means  a  young 
horse  or  mare;  and  a  foal  is  not  specifically  mentioned  in  the  statute. 
So  it  has  been  holden,  that  evidence  of  stealing  a  filly  would  support  an 
indictment  upon  the  repealed  stat.  2  &  3  Ed.  6,  for  stealing  a  mare, 
because  that  statute  mentioned  merely  horses,  geldings,  mares. 
R.  V.  Welland,  R.  &  R.  *194.  A  rig  sheep  or  wether  may  [  *197  ] 
properly  be  described  as  a  sheep.     R.  o.  Stroud,  6  C.  &  P.  535, 
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It  should  be  observed,  that  this  statute  applies  ooly  to  the  stealing  of 
live  catilci  and  that,  if  dead  animals  be  stolen,  it  is  but  a  common  larceny, 
and  the  punishment  is  different.  «dt  to  the  description  of  dead  animaiej 
see  ante,  p.  171. 

Indictment  for  killing  Honetj  ^c,  mth  intent j  ^e. 

Commencement  as  ante^  p.  169] — one  sheep,  (^^  horae^  mare,  gMing^ 
coUj  or  filly ^  bullj  cow^  ox^  heifer ^  or  calf  ram^  eiof,  sheep  or  famA"), 
of  the  price  of  twenty  shillings,  of  the  goods  and  chattels  of  J.  N.,  theo 
and  there  beibg  found,  then  and  there  feloniously  and  wilfully  did  kill,  with 
a  felonious  intent  then  and  there  to  steal,  take,  and  carry  away  part  of  the 
carcase,  ('^  the  carcase  or  skin^  or  any  part  of  the  ccUtk  so  fciUed"),  that 
is  to  say,  [the  inward  fat]  of  the  said  sheep  ;  against  the  form  of  the  sta- 
tutes in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  The  animal  killed  must  be  described 
by  one  of  the  tiames  mentioned  in  the  statute.  R.  t^.  Beaney,  R.  &  R« 
416.  (See  ante,  p.  196). 

Felony,  7  &  8  G.  4,  c.  29,  s.  25,  (ante,  p.  196),  transportation  for 
not  more  than  fifteen  nor  less  than  ten  years^  or  imprisonment  not  exceed- 
ing three  years^  7  W.  4  &^1  Vict.  c.  90,  s.  1,  (ante,  p.  195),  with  or 
uithout  hard  labour,  and  with  or  without  solitary  confinement,  such  con- 
finement not  exceeding  one  month  at  any  one  time,  nor  three  montiis  in 
any  oneyear.     Id.  s.  3,  (ante,  p.  195). 

Evidence. 

* 

To  support  this  indictment,  you  must  prove  two  things  : — 

1.  That  the  defendant  killed  the  sheep  :  and  this  is  proved  either  posi- 
tively, as  by  a  witness  who  saw  him  do  it ;  or  by  circumstantial  evidence, 
as,  for  instance,  that  the  skins  were  found  in  his  possession,  or  were  sold 
by  him  to  another  person,  or  the  like.  (See  ante,  p.  122).  Where  the 
defendant  was  indicted  for  killing  a  lamb  with  intent  to  steal  part  of  the 
carcase,  and  the  evidence  was,  that  he  cut  off  the  leg  of  the  lamb  wUbt 
it  was  alive,  and  carried  the  leg  away  before  the  animal  died  ;  the  laiob 
afterwards  died  of  the  wound  ;  the  judge  at  the  trial  thought  that,  as  the 
death  wound  was  given  before  the  theft,  it  was  sufficient,  and  the  defend- 
ant was  convicted  ;  the  judges  afterwards  were  unanimous  that  the  coo- 
viciion  was  right.  R.  v.  Clay,  R.  &  R.  387:  see  also  Reg.  v.  Suttoii» 
2  Mood.  C.  C.  29;  8  C.  &  P.  291. 

2.  That  he  killed  the  sheep  with  the  intent  stated  in  the  indictment. 
The  best  proof  of  this  is,  that  the  part  of  the  carcase  mentioned  was  ac- 
tually stolen.  But  if  the  defendant  were  caught  in  the  fact,  that  is,  after 
killing  the  sheep^  but  before  he  had  actually  cut  it  up,  then  it  is  for  tha 
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jury  to  say,  upon  a  coDsideration  of  the  facts  of  the  case,  whether  be  did 
not  intend  to  steal  the  carcase.  Upon  an  indictment  ^for  killing  three 
sheep,  with  intent  to  steal  the  whde  of-  the  carcases,  the  jury  found  that 
the  defendant  intended  to  steal  a  part  of  the  carcases  only;  but  the  judges 
were  of  opinion  that  the  evidence  was  sufficient  to  sustain  the  indictment, 
as  the  statute  meant  to  make  it  immaterial  whether  the  intent 
was  to  steal  the  ♦whole  or  a  part  only  of  the  carcase.  R.  ».  [  •IQS  ] 
Williams,  1  Mood.  C.  C.  107. 

In  this,  as  in  the  last  case,  the  evidence  must  correspond  with  the  de- 
scription of  the  animal  in  the  indictment.   (See  ante,  p.  196). 


STEALING    DOGS. 


Statute: 

8  &  9  Vict.  c.  47,  s.  1.] — Recites  and  repeah  7  &  8  G.  4.  c.  29,  s. 
31,  so  far  as  relates  to  dog  stealings  and  to  dealing  with  the  offenders  in 
respect  of  the  said  offence. 

Sect.  2] — Enacts,  that,  if  any  person  shall  steal  any  dog,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and,  b^ing  convicted  thereof 
before  any  two  or  more  justices  of  the  peace,  shall,  for  the  first  offence, 
at  the  discretion  of  the  said  justices,  either  be  committed  to  the  commoo 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  six  calendar  months, 
or  shall  forfeit  and  pay,  over  and  above  the  value  of  the  said  dog,  such 
sum  of  money,  not  exceeding  101.,  as  to  the  said  justices  shall  seem  meet; 
and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  the  said  of- 
fence, every  such  offender  shall  be  guilty  of  an  indictable  misdemeanor, 
and  being  convicted  thereof,  shall  be  liable  to  suffer  such  punishment,  by 
fine  or  imprisonment,  with  or  without  hard  labour,  or  by  both,  as  the 
covrt  in  its  discretion  shall  awaid,  provided  such  imprisonment  do  not  ex- 
ceed eighteen  months. 

Sect.  3 — Knowingly  being  in  possession  of  stokn  Dogs  or  the  Shin 
thereof] — ^Enacts,  that,  if  any  dog,  or  the  skin  thereof,  shall  be  fonnd  in 
the  possession  or  on  the  premises  of  any  person,  by  virtue  of  any  search 
warrant,  to  be  granted  as  is  hereafter  in  that  behalf  provided,  the  justice 
by  whom  such  search  warrant  was  granted  may  restore  the  same  to  the 
owner  Uiereof,  and  the  person  in  whose  possession,  or  on  whose  premises 
the  same  shall  be  so  found,  (such  person  knowing  that  the  dog  has  been 
stolen,  or  that  the  skin  is  the  skin  of  a  stolen  do?) ,  shall,  on  conviction 
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before  any  two  or  more  justices  of  the  peace,  be  liable,  for  the  first  or> 
fence,  to  pay  such  sum  of  moneys  not  exceeding  20Z.,  as  to  the  justices 
shall  seem  meet;  and  if  any  person  so  convicted  shall  be  afterwards  guilty 
of  the  said  offence,  every  such  offender  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  punishable  accordingly. 

Sect.  4 — Advertising  for  the  Return  of  stokn  Dogs] — Enacts,  that  if 
any  person  shall  publicly  advertise  or  offer  a  reward  for  the  return  or  re- 
covery of  any  dog  which  shall  have  been  stolen  or  lost;  and  shall  in  such 
advertisement  use  any  words  purporting  that  no  questions  will  be  asked, 
or  shall  make  use  of  any  words  in  any  public  advertisement  purporting  that 
a  reward  will  be  given  or  paid  for  any  dog  which  shall  have 
been  stolen  or  lost,  without  seizing  or  making  *any  inquiry  af-  [  ^199  ] 
ter  the  person  producing  such  dog,  every  such  person  shall  for- 
feit the  sum  of  252.  for  every  such  offence,  to  any  person  who  will  sue 
for  the  same,  by  action  of  debt,  to  be  recovered  wiih  full  costs  of  suit. 

Sect.  5 — Apprehension  of  Offenders,'\ — Enacts,  that  any  person  found 
committing  any  offence  punishable  either  upon  summary  conviction  or 
upon  indictment  by  virtue  of  this  act,  may  be  immediately  apprehended, 
without  a  warrant,  by  any  police  officer,  or  by  the  owner  of  the  dog  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his  servant,  or  any 
person  authorized  by  him,  and  forthwith  taken  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt  with  according  to  law;  and  if  any  credi- 
ble witness  shall  prove  upon  oath,  before  a  justice  of  the  peace,  a  reason- 
able cause  to  suspect  that  any  person  has  in  his  possession  or  on  his 
premises  any  stolen  dog,  such  justice  may  grant  a  warrant  to  search  for 
such  dog;  and  any  person  to  whom  any  dog  shall  be  offered  to  be  sold  or 
delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  such  dog  bas 
been  stolen,  is  hereby  authorized,  and  if  in  his  power,  is  required  to  ap- 
prehend, and  forthwith  to  convey  before  a  justice  of  the  peace,  the  party 
offering  the  same,  together  with  such  dog,  to  be  dealt  with  according  to 
law. 

Sect.  6 — Taking  Retoard  under  Pretence  of  recovering  stokn  Dogs.] 
— Enacts,  that  any  person  who  shall  corruptly  take  any  money  or  reward, 
directly  or  indirectly,  under  pretence  or  upon  account  of  aiding  any  pe^ 
son  to  recover  any  dog  which  shall  have  been  stolen,  or  which  shall  be  in 
the  possession  of  any  person  not  being  the  owner  thereof,  shall  be  guihj 
of  a  misdemeanor,  and  punishable  accordingly. 

Indictment  for  stealing  a  Dogy  after  a  previous  Conviction. 

m 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their oatb 
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present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  countj  of  M*, 

labourer,  on  the day  of ,  in  the  seventh  year  of  the  reign  of 

our  sovereign  lady  Victoria,  at in  the  county  aforesaid,  was  duly 

convicted  before  J.  P.,  Esq.,  and  the  Rev.  O.  R.,  clerk,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county,  for  that  he  the  said  J. 
S.,  on  l^c.  as  in  the  first  conviction^  to  the  toords]  against  the  form  of 
the  statue  in  such  case  made  and  provided;  and  the  said  J.  S.  was  there- 
upon then  and  there  adjudged,  for  bis  said  offence,  to  be  committed  to 
and  imprisoned  in  the  bouse  of  correction,  in  and  for  the  said  county,  for 
the  term  of  three  calendar  months.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards,  and 
after  he  had  been  so  convicted  as  aforesaid,  to  wit,  on  the  3rd  day  of 
August,  b  the  year  last  aforesaid,  at  the  parish  first  aforesaid,  in  the 
county  aforesaid,  one  dog,  of  the  value  of  two  pounds,  the  property  of 
J.  N.,  then  and  there  unlawfully  did  steal,  take,  and  carry  away;  against 
the  form  of  the  statute  in  such  case  made  and  provided^  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

JUisdemeanor;  fine  or  imprisonment^  toith  or  toithout  hard  labour^  not 
exceeding  eighteen  calendar  months,  or  both.     8^9  Vict.  c.  47,  s.  2.   • 

^Evidence.  [  *200  ] 

Prove  the  former  conviction,  (see  ante,  p.  125)i  the  identity  of  the 
defendant,  the  larceny  of  the  dog,  as  directed  ante,  p.  170  et  seq,  and 
that  it  is  the  property  of  J.  N.     The  value  is  immaterial. 


STEALING,    REMOVING,    OBLITERATING,    &C.    RECORDS,    &C. 


StatxUe, 

7  ft  8  6.  4,  c.  29,  s.  21.] — Enacts,  that,  if  any  person  shall  steal,  or 
shall,  for  any  fraudulent  purpose,  take  from  its  place  of  deposit  for  the 
time  being,  or  from  any  person  having  lawful  custody  thereof,  or  shall 
unlawfully  or  malicioi^sly  obliterate,  injure,  or  destroy,  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule,  order  or 
ivarrant  of  attorney,  or  any  original  document  whatsoever  of  or  belonging 
to  any  court  of  record,  or  relating  to  any  matter  civil  or  criminal,  begun, 
depending,  or  terminated  in  any  such  court,  or  any  bill,  answer,  interroga- 
tory, deposition,  affidavit,  order,  or  decree,  or  any  original  document 
^irhatsoever  of  or  belonging  to  any  court  of  equity,  or  relating  to  any  cause 
or  matter  begun,  depending,  or  terminated  in  any  such  court,  every  such 
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offender  shall  be  guilty  ofa  misdemeanor,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  bejond 
seas  for  the  term  of  seven  years,  or  to  suffer  such  other  punishment  by 
fine  or  imprisonment,  or  by  both,  as  the  court  shall  award;  and  it  shall 
not  in  any  indictment  for  such  offence  be  necessary  to  allege  that  the 
article,  in  respect  of  which  the  T>ffence  is  committed,  is  the  pr<$perty  of 
any  person,  or  that  the  same  is  of  any  value. 

Indictment  for  stealing  a  Record,  ^c. 

Commencement  as  ante,  p.  169] — a  certain  judgment-roll  of  the  court 
of  our  lady  the  Queen,  before  the  Queen  herself,  {^^  any  record,  torit, 
return,  panel,  process,  interrogatory^  deposition,  affidavit,  rule,  order,  or 
warrant  of  attorney,  or  any  original  document  whatsoever,  of  or  behng- 
ing  to  any  court  of  record,  or  relating  to  any  matter  civil  or  criminal, 
begun,  depending,  or  terminated  in  any  such  court,  or  any  bill,  answer, 
interrogatory,  deposition,  affidavit,  order,  or  decree,  or  any  original 
document  whatsoever,  of  or  belonging  to  any  court  of  equity,  or  relating 
to  any  cause  or  matter  begun,  depending,  or  terminated  in  any  stseh 
^court^^) ,  then  and  there  being,  then  and  there  unlawfully  did  steal,  take, 
and  carry  away;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  It  is  not  necessary  to  allege  that  the  record,  ^c*is  the  property 
of  any  person,  or  is  of  any   value.     7  4"  3  G.  4,  c.  29,s.  21. 

J^I^sdemeanor,  transportation  for  seven  years;  or  imprisonment  (wUh 
or  without  hard  labour,  for  the  whole  or  any  part  of  the  imprisonment, 
and  with  or  without  solitary  confinement,  7  &  8  6.  4,  c.  29,  s.  4,  (ante,  p. 

169)  such  confinement  not  exceeding  one  month  a(  anyone  time, 
[  *201  J  nor  *three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90, 

s.  6,  (ante,  p.  169),  or  fine,  or  both.  7  &  8  G.  4,  c.  29,  s. 
21.  This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 

Evidence, 

Prove  a  larceny  of  the  record,  &c.,  described  in  the  indictment,  as 
directed  ante,  p.  172  et  seq.  It  is  an  indictable  offence  at  common  law 
to  steal  the  parchment  upon  which  a  record,  not  concerning  the  realty,  is 
written.     R.  v.  Walker,   1  Mood.  C.  C.  155. 

Indictment  for  taking  a  Record,  ^c.  from  its  Place  of  Deposit. 

Commencement,  as  ante,  p.  16§] — a  certain  judgment  roll  of  the  court 
of  our  said  lady  the  Queen  before  the  Queen  herself,  (see  the  la^  preco" 
detu),  from  its  place  of  deposit  for  the  time  being,  to  wit,  from  the  treas- 
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ury  of  the  said  court,  [oty  from  one  J.  N.,  the  said  J.  N.  then  and  there 
having  (he-  lawful  custody  of  the  same] ,  unlawfully  and  for  a  fraudulent 
purpose,  did  take;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  If  possible,  add  a  second  count,  specifying  the  frauduknt  pur- 
pose,    (See  post,  p.  202.) 

Misdemeanor  J  He  the  last  precedent.     7  &  8  G.  4,  c.  29,  s.  21. 

Evidence, 

Prove  that  the  record,  &c.  described  in  the  indictment  was  deposited 
in  the  treasury  of  the  court  of  Queen's  Bench,  or  other  place  mentioned 
in  the  indictment,  and  that  such  was  its  proper  place  of  deposit;  or,  that 
the  person  from  whose  custody  the  record,  &c.  is  char'gec)  in  the  indict- 
ment to  have  been  taken,  was  by  law  entitled  to  have,  and  in  fact  had, 
possession  of  it  at  the  time.  That  the  defendant  took  the  record,  &c., 
from  the  place  or  person  mentioned  in  the  indictment,  which  may  be 
proved  either  by  positive  or  circumstantiarevidence.  (See  ante,  p.  122). 
And  that  he  took  it  for  a  fraudulent  purpose,  which,  in  most  cases, 
can  only  be  matter  of  inference  from  circumstances,  and  is  not  capable 
of  direct  proof.  The  mere  taking  is  evidence  from  which  fraud  may 
fairly  be  presumed,  unless  it  be  satisfactorily  explained  by  the  defendant. 


Indictment  for  obliteratingy  injuringy  or  destroying  a  Record,  4^. 

Commencement  as  ante,  p.  169] — ^a  certain  judgment-roll  of  the  court 
of  our  said  lady  the  Queen  before  the  Queen  herself,  (see  supra),  then 
and  there  being  found,  then  and  there  unlawfully  and  maliciously  did  ob* 
literate,  (^^  obliterate,  injure,  or  destroy^^)',  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Misdemeanor,  see  the  last  precedent  but  one.  7  &  8  6.  4,  c  29, 
s.  21. 

Evidence. 

Prove  the  obliteration,  injury,  or  destruction  of  the  record,  &c.,  by 
the  defendant,  as  stated  in  the  indictment.     Prove  that  it  was 
♦done  maliciously,  which  may  be  inferred,  if   it  be  proved  [  *202  ] 
to  have  been  done  wilfully. 

31 
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STEALING,    DESTROYING,    OR    CONCEALING   A    WILL,    &C. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  22] — Enacts,  that,  if  any  person  shall,  either 
during  the  life  of  the  testator  or  testatrix,  or  after  his  or  her  death,  steal, 
or  for  any  fraudulent  purpose  destroy  or  conceal,  any  will,  codicil,  or 
other  testamentary  instrument,  whether  the  same  shall  relate  to  real  or 
personal  estate,  or  to  both,  every  such  offender  shall  be  guilty  of  a  niisde- 
ineanor;  and  being  convicted  thereof,  shall  be  liable  to  any  .of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned,  (s.  21, 
ante,  p.  200) ;  and  it  shall  not  in  any  indictment  for  such  offence  be  ne- 
cessary to  allege,  that  such  will,  codicil,  or  other  instrument,  is  the  prop- 
erty of  any  person,  or  that  the  same  is  of  any  value. 

Sect.  24 — Mi  to  deprive  Party  grieved  of  Remedy^  and  not  to  apply 
in  certain  Cases] — Provides  and  enacts,  that  nothing  in  this  act  contain- 
ed, relating  to  either  of  the  misdemeanors  aforesaid,  nor  any  proceeding, 
conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall  prevent,  les- 
sen, or  impeach  any  remedy  at  law  or  in  equity,  which  any  party,  aggriev- 
ed by  any  such  offence,  might  or  would  have  had  if  this  act  had  not  been 
passed;  but  nevertheless,  the  conviction  of  any  such  offender  shall  not  be 
received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  him; 
and  no  person  shall  be  liable  to  be  convicted  of  either  of  the  misdemea- 
nors aforesaid,  by  any  evidence  whatever,  in  respect  of  any  act  done  by 
bim,  if  he  shall  at  any  time,  previously  to  his  being  indicted  for  such  of- 
fence, have  disclosed  such  act  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  of  law  or  equity  in  any  action,  suit,  or  proceeding, 
which  shall  have  been  bona  fide  instituted  by  any  party  aggrieved;  or  if 
he  shall  have  disclosed  the  same  in  any  examination  or  deposition  before 
any  commissioners  of  bankrupt. 

Indictment. 

Commencemsnt  as  ante,  p.  169.] — A  certain  will  and  testamentary  in- 
strument ("  any  tn/Z,  codicil^  or  other  testamentary  instruments^)  of  one 
J.  N.,  then  and  there  being  found,  unlawfully  did  steal,  take,  and  carry 
away,  [or^  unlawfully,  and  for  a  fraudulent  purpose,  did  destroy  and  con- 
ceal] ;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
T^ere  the  indictment  is  for  destroying  or  concealing  a  toillt  ^'C,  and  attother 
count  specif yijig  the  fraudulent  purpose^  if  it  can  he  doTie  with  certainty.     In 
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Reg  V.  Morris,  9  C.  &  P.  89.,   AUerson,  B.,  intimated  an  opinion  thai  such 
statement  was  necessary  to  the  validity  of  the  indictment.    It  is  not 
necessary  to  allege  *that  the  vnUj  ^'C,  w  the  property  of  any  per-  [  *203  ] 
son,  or  is  of  any  oal^e.     7  &  8  G.  4,  c.  29,  s.  22. 

Misdemeanor,  transportation  for  seven  years;  or  imprisonment^  {with 
or  withotU  hard  labour  for  the  whole  or  any  part  of  the  imprisonmefUj 
and  with  or  without  solitary  cor^nement,  7  &  8  G.  4,  c.  Z9,  s.  4>  (ante, 
p.  169);  such  confinement  not  exceeding  one  month  at  any  one  timcj  nor 
three  months  in  any  one  year.  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p. 
169),  or  fine,  or  both.  7  &  8  G.  4,  c.  29,  s.  22.  This  offence  is  not 
triable  at  any  quarter  sessions.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69.) 

Evidence. 

I 

Prove  a  larceny  of  the  will,  &c.,  as  directed  ante,  p.  172  et  seq.;  or  if 
the  indictment  be  for  destroying  or  concealing  a  will,  &c. ,  prove  the  de- 
struction or  concealment  by  the  defendant,  as  stated  in  the  indictment;  and 
also  the  fraudulent  purpose  for  which  he  did  it.  The  fraudulent  purpose 
can,  in  most  cases,  be  only  matter  of  inference,  not  capable  of  direct 
proof;  (see  Reg.  v  Morris,  9  C.  &  P.  89);  but  the  mere  destruction  or 
concealment,  unexplained  by  the  defendant,  is  evidence  from  which  fraud 
may  fairly  be  presumed.  It  is  immaterial  whether  the  will,  &c.,  be  stolen 
during  the  life  or  after  the  death  of  the  testator,  or  whether  it  relate  to 
real  or  personal  estate,  or  to  both.     7  &  8  G.  4,  c.  29,  s.  22. 

No  person  can  be  convicted  of  this  ofience  by  any  evidence  whatever, 
in  respect  of  any  act  done  by  him,  if,  at  any  time  previously  to  his  being 
indicted  for  the  ofience,  he  shall  ''  have  disclosed  such  act  on  oath,  in 
consequence  of  any  compulsory  process  of  any  court  of  law  or  equity,  in 
any  action,  suit,  or  proceeding  which  shall  have  been  bona  fide  instituted 
by  any  party  aggrieved  ;  or  if  he  shall  have  disclosed  the  same  in  any  ex- 
amination or  deposition  before  commissioners  of  bankrupt."  7  &  8  G. 
4,  c.  29,  s.  24. 


STEALING   WRITINGS,   &C.,    RELATING   TO    REAL    ESTATE. 

Statute. 

7  &  8  G.  4,  c.  29,  s.  23] — Enacts,  that  if  any  person  shall  steal  any 
paper  or  parchment,  written  or  printed,  or  partly  written  and  partly  print- 
ed, being  evidence  of  the  title,  or  of  any  part  of  the  title,  to  any  real 
estate,  every  such  offender  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments  which 
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the  court  may  award,  as  hereinbefore  last  mentioned,  (s.  21 ,  ante,  p. 
200) ;  and  in  any  indictment  for  such  offence,  it  shall  be  sufficient  to  allege 
the  thing  stolen  to  be  evidence  of  the  title,  or  of  part  of  the  tide,  of  the 
person,  or  of  some  one  of  the  persons  having  a  present  interest,  whether 
legal  or  equitable,  in  the  real  estate  to  which  the  same  relates,  and  to  men* 
tion  such  real  estate,  or  some  part  thereof ;  and  it  shall  not  be  necessary 
to  allege  the  thing  stolen  to  be  of  any  value. 

Sect.  24. — (Ante,  p.  202). 

[  *204  ]  *  Indictment. 

Commencement  as  ante,  p.  169] — a  certain  written  parchment  {^^  any 
paper  or  parchment^  written  or  printed^  or  partly  written  and  partly  print- 
ed")  the  property  of  J.  N.,  being  evidence  of  the  title  [or^  of  part  of  the 
title]  of  the  said  J.  N.  to  a  certain  real  estate  [or^  to  part  of  a  certain  real 
estate]  called  WhiteacrCy  in  which  said  real  estate  the  said  J.  N.  then  and 
there  had,  and  still  hath,  a  present  interest,  then  and  there  being  found, 
then  and  there  unlawfully  did  steal,  take,  and  carry  away;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  Md  a  second  count,  de- 
scribing the  nature  of  the  instrument  more  particularly  thus  : — a  certain 
other  written  parchment,  containing  a  deed  of  release  between  A.  B.,  of 
the  one  part,  and  C.  D.,  of  the  other  part,  the  properly  of  J.  N.,  being 
evidence,  &c.  It  is  sufficient  to  allege  the  thing  stolen  to  be  evidence  of 
the  title,  or  of  part  of  the  title,  of  the  person,  or  of  some  one  of  the  persons, 
having  a  present  interest,  whether  legator  equitable,  in  the  real  estate  to 
which  the  same  relates ;  and  to  mention  such  real  estate,  or  some  part 
thereof ;  and  it  is  not  necessary  to  allege  the  thing  stolen  to  be  of  any 
value. 

J\Iisdemeanor,  transportation  for  seven  years;  or  imprisonment,  with  or 
without  hard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and 
with  or  without  solitary  confinement^  7  &  8  G.  4,  c.  29,  s.  4,  (ante,  p. 
169),  such  confinement  not  exceeding  one  month  at  anyone  time,  nor 
three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p. 
169) ),  or  fine,  or  both.  7  &  8  G.  4,  c.  29,  s.  23.  This  offence  is  not 
triable  at  any  quarter  sessions.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  a  larceny  of  the  written  parchment;  as  directed  ante,  p.  170  et 
ieq. ;  for,  although  this  is  not  a  felony,  the  jury  must  be  satis6ed  that  the 
defendant  took  the  parchment  under  such  circunMtances  as  would  have 
amounted  to  larceny  if  the  parchment  in  question  had  been  the  subject  of 
larceny.      R«  v.  John,  7  C.  &  P.  334.     Prove,  abo,  that  it  is  evidence 
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of  the  title  or  part  of  the  title  of  J.  N.  to  the  real  estate  mentiooed  in  the 
mdictment,  or  part  of  it,  which  may  be  done  by  producing  the  instrument, 
or  (dping  secondary  evidence  of  it,  (see  ante,  p.  112),  and  by  shewing 
how  J.  N.  claims  the  estate.  Prove  als6,  that,  at  the  time  of  the  larce^ 
ny,  J.  N.  had  a  present  interest,  legal  or  equitable,  in  the  real  estate,  of 
his  title  to  which  the  written  parchment  is  evidence.  The  words  of  the 
statute  are  ^'  present  interest,"  which  were  probably  used  in  contradis* 
tinction  to  a  contingent  interest,  which  may  never  be  realized,  and  were 
intended  to  mean  a  possession  or  perception  of  rents  or  profits  by. the  pro- 
secutor or  his  trustee,  or  the  immediate  right  thereto. 

No  person  can  be  convicted  of  this  offence  by  any  evidence  whatever 
in  respect  of  any  act  done  by  him,  if  at  any  time  previously  to  his  being 
indicted  for  the  offence  he  shall  <'  have  disclosed  such  act  on  oath  in  con- 
sequence of  any  compulsory  process  of  any  court  of  law  or  equity,  in 
any  action,  suit,  or  proceeding,  which  shall  have  been  bona  fide 
instituted  by  any  party  aggrieved  ;  or  if  he  shall  have  *disclo8-  [  *205  ] 
ed  the  same  in  any  examination  or  deposition  before  commis- 
sioners of  bankrupt."    7  &  8  G.  4,  c,  29,  s.  24,  (ante,  p.  202). 


STEALING,  OR  SEVERING    WITH  INTENT    TO  "STEAL,  ORE,  &C.,  FROM  ▲ 

MINE. 


Statute. 

7  &  8  G.  4,  c.  20,  s.  37] — ^Enacts,  that  if  any  person  shall  steal  or 
'  sever  with  intent  to  steal,  the  ore  of  any  metal,  or  any  lapis  calaminaris, 
manganese  or  mundick,  or  any  wad,  black  cawke,  or  black  lead,  or  any 
coal  or  cannel  coal,  from  any  mine,  bed,  or  vein  thereof,  respectively, 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  there- 
of, shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larcen5^     (Ante,  p.  168). 

Indictment. 

Commencement  as  ante^  p.  169] — twenty  pounds  weight  of  copper 
ore,  (^Hhe  ore  of  any  metal,  or  any  lapis  calaminaris^  manganen  or 
mundicky  or  any  wad,  black  eawke^  or  black  lead,  or  any  coal  or  cannel 
coai"),  of  the  value  of  twenty  shillings,  the  property  of  J.  N.,  in  a  cer- 
tain mine  of  copper  ore  {^^mine,  bed,  or  vein  thereof  respectively^^)  of 
the  said  J.  N.,  there  situate,  then  and  there  being  found,  from  the  said 
mine  then  and  there  feloniously  did  steal,  take,  and  cany  away  [or^  felo- 
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niously  did  sever,  with  intent  the  same  tlien  and  there  feloniously  to  steal, 
take,  and  carry  away] ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  #Dwn 
and  dignity,  ^n  indicimerU  alleging  that  the  defendants^  being  pereone 
employed  in  a  mine^  in  the  parish  of  4^c.,  in  the  county  of  Comtoallj  on 
4*0.,  at  ^c,  did  steal  certain  ore^  the  property  of  the  adventurers  tn  the 
said  mine^  then  and  there  being  founds  does  not  sufficiently  shew  that  the 
ore  toas  stolen  from  the  mine,  toithin  this  statute.  Reg,  v.  Trevenner,  2 
M.  Sr  Rob.  476. 

Felony,  transportation  for  seven  years,  or  imprisonment  not  exceeding 
,  two  years,  {with  or  without  hard  labour  for  the  whole  or  Hny  part  of  the 
imprisonment,  and  with  or  without  solitary  confinement,  7  4^  8  6.  4,  c. 
29,  s.  4,  (ante  p.  169),  such  confinement  not  exceeding  one  month  ai  any 
one  time,  nor  three  months  in  any  one  year,  7  W.  A  Sf  I  Vict.  c.  90,  s. 
5,  {ante  p.  169)  ),  and,  if  a  male,  to  be  once,  twice,  or  thrice,  publicly 
or  privately  whipped  in  addition  lo  the  imprisonment,  if  the  court  shall 
think  fit.     7  4^  8  G.  4,  c.  29,  s.  37. 

Evidence. 

Prove  a  larceny  of  the  ore,  &c.,  as  directed  ante,  p.  170  et  stq.,  or, 
if  a  severance  with  intent  to  steal  be  alleged  in  the  indictment,  prove  the 
severance  and  circumstances  from  which  the  jury  may  imply  the  intent. 
(See  ante,  p.  102).  Prove,  also,  that  the  mine  was  at  the  time  in  the 
possession  or  occupancy  of  J.  N.,  and  is  situate  as  described  in  the  in- 
dictment. 

It  is  not  larceny  for  miners  employed  to  bring  ore  to  the  sur- 
[  *206  ]  face,  *and  paid  by  the  owners  according  to  the  quantity  pro- 
duced, to  remove  from  the  heaps  of  other  miners  ore  produc- 
ed by  them,  and  add  it  to  their  own,  in  order  to  increase  their  wages,  the 
ore  still  remaining  in  the  possession  of  the  owner.  R.  v.  Webb,  1 
Mood.  C.  C.  431. 


STEALING  OR  CUTTING  TREES,  &C. 


Statuie. 

7  &  8  G.  4,  c.  29,  s.  38] — Enacts,  that,  if  any  person  shall  steal,  or 
shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to 
steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, respectively,  growing  in   any  park,  pleasure-ground,   garden,  or- 
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chard,  or  avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwells 
ing-house,  every  such  ofiender  (in  case  the  value  of  the  article  or  articles 
stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  one 
pound )  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny; 
(ante,  p.  168)  ;  and  if  any  person  shall  steal,  or  shall  cut,  break,  root 
up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively,  grow 
ing  elsewhere  than  in  any  of  the  situations  hereinbefore  mentioned,  every 
such  offender  (in  case  the  value  of  the  article  or  articles  stolen,  or  the 
amount  of  the  injury  done,  shall  exceed  the  sum  of  five  pounds)  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  pun- 
ished in  the  same  manner  as  in  the  case  of  simple  larceny,  (Ante,  p. 
168). 

IndicifMnt  for  stealing  or  cutting j  4^c.,  toUh  intent  to  stealy  Trees^  4^c., 

in  Parks f  4^c.,  value  above  II. 

Commencement  as  ante,  p.  169] — one  oak  tree  {the  tohole  or  any  part 
of  any  tree^  sapling,  or  shrub^  or  any  underwood^^^)  of  the  value  of  two 
pounds*,  the  property  of  J.  N.,  then  and  there  growing  in  a  certain  park 
{^^  park,  pleasure^groundj  garden,  orchard,  avenue,  or  (my  ground  ad' 
joining  or  belonging  to  any  duelling'house^^)  of  the  said  J.  N.,  there 
situate  in  the  said  park,  then  and  there  feloniously  did  steal,  take,  and 
carry  away,  [or  feloniously  did  cut,  (cut,  break,  root  up,  or  othervnse  de^ 
siroy  or  damage'*^),  viiih  intent  the  same  then  and  there  feloniously  to 
steal,  take,  and  carry  away,  thereby  then  and  there  doing  injury  to  the 
said  J.  N.,  to  an  amount  exceeding  the  sum  of  one  pound,  to  wit,  to  the 
amount  of  two  pounds] ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  digni^r. 

*  If  the  indictment  be  for  cutting,  ($-c.,  toith  intent  to  steal,  omit  this  al- 
legation of  value. 

Felony,  transportation  for  seven  years,  or  imprisonment  not  exceeding 
two  years,  {with  or  toithout  hard  labour  Jor  the  whole  or  part  of  the  impri- 
sonment, and  with  or  without  solitary  confinement,  7  4"  3  G.  4,  c.  29,  «. 
4,  {ante,  p.  169),  such  confinement  not  exceeding  one  month  at 
any  *one  time,  nor  three  months  in  any  one  year,  7  fV.  4,  and  [  *207  ] 
]  Vict.  c.  90,  s.  5,  ante,  p.  169),  and,  if  a  male,  to  be  once, 
twice,  or  thrice  pr$blicly  whipped,  in  addition  to  the  imprisonment,  if  the 
court  shall  think  fit.     7^8  G.  4,  c.  29,  s.  38. 

Evidence. 
Prove  a  larceny  of  the  tree,  as  directed  ante,  p.  170  et  seq.;  or,  if  the 
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indictment  allege  tbdt  the  defendant  cut  &c.  the  tree  with  intent  to  steal  it, 
^Tove  the  cutting,  Slc.^  as  stated  in  the  indictment,  and  circumstances 
from  which  the  jury  may  infer  the  intent.  (See  ante,  p.  102).  In  the 
former  case,  the  value  of  the  tree,  and  in  the  latter,  the  amount  of  the  in- 
jury done,  must  be  proved  to  exceed  the  sum  of  1/.  But,  if  several  trees 
be  stolen  or  cut  at  the  same  time,  and  the  value  or  injury  done  exceed 
that  amount  in  the  aggregate,  it  will  be  sufficient.  Prove  that  the  tree, 
&c.,  stolen  or  cut,  &c.,  was  at  the  time  growing  in  a  park,  &c.,  belonging 
to  or  in  the  occupation  of  J.  N.,  and  situate  as  described  in  the  indictment. 
The  words '^"adjoining  any  dwelling-house"  import  actual  contact;  and 
therefore,  ground  separated  from  a  house  by  a  narrow  walk  and  paling, 
wall,  or  gate,  is  not  within  their  meaning.  R.  v,  Hodges,  Moo.  &  M. 
341. 


Indictment  for  stealing  or  cutlingy  ^c,  with  intent  to  steal   Trees j  ^c, 

growing  elsewhere ^  value  above  52. 

Commencement  as  ante^  p,  169] — one  ash  tree  (^^  the  whole  or  any  part 
of  any  tree^  saplings  or  shrubj  or  any  uncienrood"),  of  the  value  of  six 
pounds*,  the  property  of  J.  N.,  then  and  there  growing  in  a  certain  close 
(^^^ elsewhere y  than  in  a  park,  pleasure-ground j  garden,  orchard,  avenue, 
or  any  ground  adjoining  or  belonging  to  any  dwelling-house^^) ,  of  the  said* 
J.  N.,  there  situate,  in  the  said  close  then  and  there  feloniously  did  steal, 
take,  and  carry  away  [or,  feloniously  did  cut  {'^cut,  break,  root  up,  or 
otherwise  damage  or  destroy^^),  with  intent  the  same  then  and  there  feloni- 
ously to  steal,  take,  and  carry  away;  thereby  then  and  there  doing  injury 
to  the  said  J.  N.  to  an  amount  exceeding  tb&sum  of  five  pounds,  to  wit,  to 
the  amount  of  six  pounds] ;  against'  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

*  If  the  indictment  be  for  cutting,  ^c,  with  intent  to  steal,  ^c,  omit 
this  (allegation  of  value. 

Felonj,  see  the  last  precedent.  7  &  8  G.  4,  c  29,  s.  38,  (ante,  p. 
206). 

Evidence. 

Prove  a  larceny  of  the  tree,  as  directed  ante,  p.  170  e^  seq.;  or,  if  the 
indictment  allege  that  the  defendant  cut,  &c.  the  tree  with  intent  to  steal 
it,  prove  the  cutting,  as  stated  in  the  indictment  and  circumstances  from 
which  the  jury  may  infer  the  intent.  (See  ante,  p.  102).  In  the  former 
case  the  value  of  the  tree,  and,  in  the  latter,  the  amount  of  injury  done, 
must  be  proved   to   exceed  the  value  of  52. ;    but  if  several   trees  be 
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stolen  or  cut  at  the  same  time  and  the   value   or  injury  dono^ 
in  the   aggregate  exceed   that  amount,   it   will  be  ^sufficient.  [  *208  ] 
Prove  that  the  close  in  which  the  tree  was  stolen  or  cut  be- 
longed to,  or  was  in  the  occupation  of,  J.  N.,  and  was  situate  as  described 
in  the  indictment.     It  is  not  necessary  to  prove  that  the  close  was  not  a 
park,  &c. 


STEALING    OR    CUTTING  TREES,    AFTER  TWO  PREVIOUS    CONVICTIONS. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  39] — Enacts,  that  if  any  person  shall  steal,  or  shall 
cut,  break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal, 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
wheresoever  the  same  may  be  respectively  growing,  the  stealing  of  such 
article  or  articles,  or  the  injury  done,  being  to  the  amount  of  a  shilling  at 
the  least,  every  such  offender,  being  convicted  before  a  justice  of  the  peace 
shall,  for  the  first  offence,  forfeit  and  pay,  over  and  above  the  value  of  the 
article  or  articles  stolen,  or  the  amount  of  the  injury  done,  such  sum  of 
money,  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet;  and 
if  any  person  so  convicted  shall  afterwards  be  guilty  of  anyv^  the  said  of- 
fences and  shall  be  convicted  thereof  in  like  manner,  every  such  offender 
shall  for  such  second  offence  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding 
twelve  calendar  months,  as  the  convicting  justice  shall  think  fit;  and  if 
such  second  conviction  shall  take  place  before  two  justices,  they  may  fur- 
ther order  the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  private- 
ly whipped,  after  the  expiration  of  four  days  from  the  time  of  such  convic- 
tion; and  if  any  person  so  twice  convicted  shall  afterwards  commit  any  of 
the  said  offences,  such  offender  shall  be  deemed  guilty  of  felony,  and,  be- 
ing convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as 
in  the  case  of  simple  larceny.     (Ante,  p.  168). 

Sect.  74] — Enacts,  that  every  justice  of  the  peace,  before  whom  any 
person  shall  be  convicted  of  any  offence  against  this  act,  shall  transmit  thjs 
conviction  to  the  next  court  of  general  or  quarter  sessions  which  shall  be 
holden  for  the'county  or  place  wherein  the  offence  shall  have  been  commit- 
ted, there  to  be  kept  by  the  proper  officer  among  the  records  of  the  court; 
and  upon  any  indictment  or  information  against  any  person  for  a  subsequent 
offence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the 
court  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a 
conviction  for  the  former  offence,  and  the  conviction  shall  be  presumed  to 

have  been  unappealed  against,  until  the  contrary  be  shewn. 

32 
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Indictment. 

Middlesex,  to  wit:  Tbe  jurors  for  our  tady  the  Queen  upon  their  oatb 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  tlie  county  of  M.,  labourer, 
on  the day  of in  the  seventh  year  of  the  reign  of  our  sove- 
reign lady  Victoria,  at ,  in  the  county  of ,  was  duly 

[  *209  ]  *convicted  before  J.  P.,  one  of  her  said  Majesty's  justices  of 

the  peace  for  the  said  county  of ,  for  thai  he  the  said  J.  S., 

on  [^c,  as  in  the  first  conviction  to  the  vsords] — against  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  tbe  said  J.  S.  was  thereupoD 
then  and  there  adjudged,  for  his  saidofience,  to  forfeit  and  pay  the  sum  of 
five  pounds  over  and  above  the  value  of  the  said  tree  so  stolen  as  aforesaid, 
and  the  further  sum  of  twa  shillings  being  the  value  of  the  said  tree,  and 

also  to  pay  the  further  sum  of shillings  for  costs;  and,  in  default  of 

immediate  payment  of  the  said  sums,  to  be  imprisoned  in  tbe ,   and 

there  kept  to  hard  labour  for  the  space  of calendar  months,  unless 

the  said  sums  should  be  sooner  paid.  And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards, 

on  the day  of ,  in  tlie  eighth  year  of  the  reign  of  our  sovereign 

lady  Victoria,  at ,  in  the  county  of ,  was  duly  convicted  before 

L.  S.,  one  of  her  Majesty's  justices  of  the  peace  for  the  said  county  of 

,.  for  that  he  [^c^  setting  out  the  second  conviction  in  the  same  man^ 

ner  as  the  first  j  and  proceed  thus:]  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present,  that  tbe  said  J.  S.,  Lite  of  the  parish 
of  B.,  in  the  county  of  M.,  labourer,  afterwards,  and  after  be  had  been 
so  twice  convicted  as  aforesaid,  on  the  third  day  of  August,  in  the  year 
last  aforesaid,  at  the  parish  of  B.,  in  the  county  of  M.,  one  oak  sapling,. 
("  the  whole  or  any  part  of  any  tree^  saplings  or  shrub j  or  any  tinder- 
V}ood^^)<f  of  the  value  of  two  shillings*,  the  property  of  J.N.,then  and  there 
growing,  ("  loheresoever  grotoing^^) ^  then  and  there  feloniously  did  steal, 
take,  and  carry  away,  [or^  feloniously  did  cut,  ("  cti^  break,  root  up,  or 
otherwise  destroy  or  damage^^)  with  intent  the  same  then  and  there  feloni- 
ously to  steal,  take,  and  carry  away;  thereby  then  and  there  doing  injury  to 
the  said  J.  N.,  to  the  amount  exceeding  the  sum  of  one  shillings  to  wit,  to 
the  amount  of  two  shillings] ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

*  If  the  indictment  be  for  cutting,  ^c,  with  intent  to  steal,  omit  this  aU 
legation  of  value. 

Felony,  punishable   as  simple  larceny.     7  &   8  G.  4,   c.  29,  s.  39. 
(See  ante,  p.  168). 


A 
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Evidence. 

Prove  the  two  former  convictions,  (see  ante,  p.  125,  and  stat.  7  &  8 
G.  4,  c.  29.  s.  74,  ante,  p,  208), — the  identity  of  the  defendant — ^the 
larceny  of  the  sapHng,  as  directed  ante,  p.  170  et  seq,;  or,  if  the  defendant 
be  charged  with  cutting,  &c.,  the  sapling  with  intent  to  steal  it,  the  cut- 
ting, as  stated  in  the  indictment,  and  circumstances  from  which  the  jury 
may  imply  the  intent.  (See  ante,  p.  102).  Prove  also  that  the  sapling 
was  growing  on  land  belonging  to  or  in  the  occupation  of  J.  N.,  and  that, 
in  the  first  case,  the  value,  and,  in  the  second,  the  amount  of  the  injury 
done,  exceeds  one  shilling. 


^STEALING  OR  DESTROYING  PLANTS,  &C,,*  IN  GARDENS,  &C.    [    *210  ] 


Statute. 

7  &  8  G.  4,  c.  29,  s.  42] — Enacts,  that  if  any  person  shall  steal,  or  shall 
destroy  or  damage,  with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable 
production,  growing  in  any  garden,  orchard,- nursery-ground,  hot-house, 
green-house,  or  conservatory,  every  such  offender,  being  convicted  there- 
of before  a  justice  of  the  peace,  shaU,  at  the  discretion  of  the  justice,  ei- 
ther be  committed  to  the  common  goal  or  bouse  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any  term 
not  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay,  over  and 
above  the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the 
injury  done,  such  sum  of  money,  not  exceeding  twenty  pounds,  as  to  the 
justice  shall  seem  meet;  and  if  any  person  so  convicted  shall  afterwards 
commit  any  of  the  said  offences,  such  offender  shall  be  deemed  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the 
same  manner  as  in  the  case  of  simple  larceny.     (Ante,  p.  168). 

Sect.  74.]— (Ante,  p.  208). 

Indictment. 

Commencement  as  ante^  p.  208,  (setting  out  the  conviction  to  the  words)] 
— against  the  form  of  the  statute  in  such  case  made  and  provided;  and  the 
said  J.  S.  was  thereupon  then  and  there  adjudged  for  his  said  offence  to 
forfeit  and  pay  the  sum  of  twenty  pounds,  over  and  above  the  amount  of 
the  injury  so  done  as  aforesaid,  and  the  further  sum  of  six  shillings,  being 
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the  amount  of  the  said  injury;  and  also  to  pay  the  sum  of shillings 

for  costs;  and,  in  default  of  immediate  payment  of  the  said  sums,   to  be 

imprisoned  m  the ,  and  there  kept  to  hard  labour  for  the  space  of 

calendar  months,  unless  the  said  sums  should  be  sooner  paid.^    And 

the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer,  after- 
wards, and  after  he  was  so  convicted  as  aforesaid,  on  the  third  day  of 
August,  in  the  year  aforesaid,  at  the  parish  of  B.,  in  the  county  of  M., 
twenty  pounds  weight  of  grapes,  {^^plant^  root^  fruit,  or  vegetable  produc- 
tion^^) of  the  value  of  five  shillings,  the  property  of  J.  N.,  in  a  certain  gar- 
den {^^garden^  orchard,  nursery-ground^  hot-house^  green-house,  or  corner^ 
vatory^^)  of  the  said  J.  N.,  there  situate,  then  and  there  growing,  then 
and  there  feloniously  did  steal,  take,  and  carry  away,  [or,  feloniously  did 
damage  ("  destroy  or  damage^^),  with  intent  the  same  then  and  there  felo- 
niously to  steal,  take,  and  carry  away] ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  punishable  as  simple  larceny,  (see  ante,  p.  168);  7  &  8  G.  4, 
c.  29,  s.  42. 

^Evidence.  [  *201   ] 

Prove  the  former  conviction,  (see  ante,  p.  126);  a  larceny  of  the 
grapes,  as  directed  ante,  p.  170  et  seq.;  or,  if  the  indictment  allege  that 
the  defendant  damaged  the  grapes  with  intent  to  steal  them,  the  damage 
as  stated  in  the  indictment,  and  circumstances  from  which  the  jury  may 
infer  the  intent.  (See  ante,  p.  102).  Prove,  also,  that,  at  the  time  of 
the  offence,  the  grapes  were  growing  in  a  garden  belonging  to  or  in  the* 
occupation  of  J.  N.,  and  situate  as  described  in  the  indictment.  The 
words  ''  plant,"  or  ''  vegetable  production,"  do  not  include  young  trees. 
R.  V,  Hodges,  Moo.  &  M.  341.  Whether  ground  be  properly  describ- 
ed as  a  garden,  is  a  question  for  the  jury.     lb. 


STEALING   OR  CUTTING,  WITH  INTENT,   &C.,  LEAD,   METAL,   OR 

FIXTURES. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  44] — Enacts,  that  if  any  person  shall  steal,  or 
rip,  cut  or  break,  with  intent  to  steal,  any  glass  or  wood-work  belonging 
to  any  building  whatsoever,  or  any  lead,  iron,  copper,  brass,  or  other 
metal^  or  any  utensil  or  fixture,  whether  made  of  metal  or  other  material, 
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respectively  fixed  in  or  to  any  building,  wbatsoerer,  or  anything  made  of 
raeial,  fixed  in  any  land,  being  private  property,  or  for  a  fence  to  any 
dwelling-house,  garden,  area,  or  in  any  square,  street,  or  other  place 
dedicated  to  the  public  use  or  ornament,  every  sucb  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punish- 
ed in  the  same  manner  as  in  the  case  of  simple  larceny;  (ante,  p.  168); 
and  in  case  of  any  such  thing  fixed  in  any  square,  street,  or  other  like 
place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property  of 
any  person. 


Indictment  for  stealings  or  cutting  with  intent,  4^c.,  Lead,  ^c,  affixed  to 

Buildings^  4^c. 

Commencement  as  ante,  p.  169] — sixty  pounds  weight  of  lead,  {^^  any 
gla$8  or  wood'work]  belonging  to  any  building  tohatsoever,  or  any 
lead,  iron,  copper,  brass,  or  other  metal,  or  any  tUensil,  or  fix- 
ture, tahether  made  of  metal  or  other  materiaV^),  of  the  value  of  six 
shillings,  the  property  of  J.  N.,  then  and  there  being  fixed  to  the  dwelling- 
house  {^^  any  building  whatsoever^^),  of  the  said  J.  N.,  there  situate, 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  [or,  felonious- 
ly did  rip,  cut,  and  break,  ("  rip,  cut,  or  fcreafc"),  with  intent  the  same 
then  and  there  feloniously  to  steal,  take,  and  carry  away] ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

*  The  venue  can  only  be  laid  in  the  county  in  tchich  the  of-  [  *212  ] 
fence  was  committed,     R.  v.  Millar,  7  C.  &  P.  665. 

Felony  punishable  as  simple  larceny.  7  &  8  G.  4,  c.  29,  s.  44. 
(See  ante,  p.  168). 

Evidence. 

Prove  a  larceny  of  the  lead,  &c.,  as  directed  ante,  p.  170  et  seq;  or 
if  the  indictment  charged  that  the  defendant  ripped,  &c.  the  lead,  with 
intent  to  steal  it,  prove  the  ripping,  &c.,  as  stated  in  the  indictment,  and 
circumstances  from  which  the  jury  may  infer  the  intent.  (See  ante,  p. 
102).  Prove,  also,  that  the  house  from  which  the  lead  was  stolen  or 
ripped  was  the  dwelling-house  of  J.  N.,  situate  as  described  in  the  in- 
dictment. An  unfinished  building  intended  as  a  cart  shed,  which  13  board- 
ed up  on  all  its  sides,  and  has  a  door  with  a  lock  on  it,  and  the  frame  of 
a  roof  with  loose  gorse  thrown  upon  it,  because  it  is  not  yet  thatched,  is 
a  building  within  the  meaning  of  this  statute.  R.  v.  Worrall,  7  C.  &  P. 
516.  Any  material  variance  in  the  description  of  the  building,  between 
the  indictment  and  evidence,  will  be  fatal. 

An  indictment  for  stealing  a  copper  pipe  fixed  to  the  dwelling-bouse  of 
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A.  and  B.,  is  not  supported  by  proof  of  stealing  a  pipe  fixed  to  two 
rooms  of  which  A.  and  B.  are  separate  tenants  in  the  same  bouse.  R. 
».  Finch,  1  Mood.  C.  C.  418.  Where  a  man  having  given  a  false  repre- 
sentation of  himself)  got  into  possession  of  a  house  under  a  treaty  for  a 
lease  of  it,  and  then  stripped  it  of  the  lead,  the  jury,  being  of  opinion 
that  be  obtained  possession  of  the  house  with  intent  to  steal  the  lead, 
found  him  guilly;  and  he  afterwards  had  judgment.  R.  v.  Munday,  2 
Leach,  850;  2  East,  P.  C.  594. 

Upon  an  indictment  on  this  section  of  the  statute,  the  defendant  cannot 
be  convicted  of  a  simple  larceny.     Re^.  v,  Gooch,  8  C.  &  P.  293. 


Indictment  Jor  stealing,  or  ripping,  ^c,  with  intent,  ^c,  Metal  fixed  in 
Land,  being  private  property,  or  for  a  Fence  to  a  DtDelling-house,  ^c. 

Commencement  as  ante,  p.  169] — two  hundred  pounds  weight  of  iron, 
('^  anything  made  of  metaV^),  of  the  value  of  ten  shillings,  the  property 
J.  N.,  then  and  there  being  fixed  in  certain  land  which  was  then  private 
property,  to  wit,  in  a  garden  ('^  in  any  land  being  private  property^^)  of 
the  said  J.  N.  there  situate,  [or,  fixed  for  a  fence  to  a  dwelling-house, 
("  dwelling  house,  garden,  or  arec^^)  of  the  said  J.  N.  there  situate], 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  [or,  feloniously 
did  rip,  cut,  and  break,  ^  rip,  cut,  or  6reaA:"),  with  intent  the  same  then 
and  there  feloniously  to  steal,  take,  and  carry  away] :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Felony,  punishable  as  simple  larceny.     7  &  8  G.  4,  c.   29,8.  44. 
(See  ante,  p.  168). 

Fividence, 

Prove  a  larceny  of  the  iron,  as  directed  ante,  p.  170  etseq,;  or,  if 
the  indictment  charge  that  the  defendant  ripped,  &c.,  the 
[  *213  ]  iron  with  *inlent  to  steal  it,  prove  the  ripping,  &c.,and  circum- 
stances from  which  the  jury  may  infer  the  intent.  (See  ante, 
p.  102).  Prove,  also,  that  the  iron  was  fixed  in  a  garden  in  the  posses- 
sion or  occupation  of  J.  N.,  that  the  garden  was  private  propei*ty,  and  is 
situate  as  described  in  the  indictment;  or,  if  the  indictment  be  for  steal- 
ing, or  ripping,  &c.,  with  intent  to  steal,  iron  fixed  for  a  fence  to  a  dwell- 
ing-house, &c.,  prove  that  the  iron  was  fixed  as  stated  in  the  indictment, 
that  the  dwelling-house  was  at  the  time  in  the  possession  or  occupation  of 
J.  N.,  and  is  situate  as  described  in  the  indictment.  The  defendant  can- 
not be  convicted  of  simple  larceny.     Reg.  v.  Gooch,  (ante,  p.  212). 
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Indictment  for  sttaUng^  or  ripping  ^  ^c,  with  intent  to  steals  Metal  fixed  in  a 

SqiLare^  ^c. 

Commencement  aaante^  p.  169] — ten  iron  rails,  of  the  value  of  five 
shillings,  and  twenty-five  pounds  weight  of  iron,  of  the  value  of  five  shil- 
lings, ("  any  thing  made  of  metaV^)^  then  and*  there  being  fixed  in  a  cer- 
tain square  called  Grosvenor  Square,  ('^  in  any  square,  street^  or  other 
place  dedicated  to  public  use  or  ornament^^)^  then  and  there  feloniously 
did  steal,  take,  and  carry  away,  [or,  feloniously  did  rip,  cut,  and  break, 
{*^rip^  cut^  or  break^^),  with  intlftt  the  same  then  and  there  feloniously 
to  steal,  take,  and  carry  away],  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity.  It  is  not  necessary  in  the  indictment  to  allege  the 
thing  stolen,  4^c.,  to  be  the  property  of  any  person.  7  &  8  G.  4,  c.  29, 
s.  44. 

Felony,  punishable  as  simple  larceny.  7  &  8  G.  4,  c.  29,  s.  44.  (See 
ante,  p.  168). 

Evidence. 

Prove  a  larceny  of  the  rails,  as  directed  ante,  p.  170  et  seq;  or  if  the 
indictment  charge  the  defendant  with  ripping,  &c.  the  rails  with  intent  to 
steal  them,  prove  the  ripping,  &c.,  and  circumstances  from  which  the  jury 
may  infer  the  intent.  (See  ante,  p.  102).  Prove,  also,  that  the  rails 
were  fixed  in  the  square,  as  mentioned  in  the  indictment,  and  that  the 
square  is  situate  as  is  there  described.  In  R.  v.  Bligh,  4  C.  &  P.  377, 
Bosanquet,  J. ,  was  of  opinion,  that  a  church-yard  was  a  place  dedicated 
to  {Public  use  within  the  meaning  of  this  act;  and,  accordingly,  that  it  was 
felony  to  rip  or  steal  brass  afiixed  to  a  tombstone.  It  is  not  necessary  to 
prove  that  the  rails  were  the  property  of  any  person.  The  defendant  can- 
not be  convicted  of  simple  larceny.     Beg.  v.  Gooch,  ante,  p.  212. 


STEALING    BILLS    OF  EXCHANGE    AND    OTHER   VALUABLE    SECURITIES. 


Statute. 

7  &  8  G.  4,  c.  '29,   s.   6] — Enacts,    that   if  any  person  shall  steal 
any   tally,  order,  or   other   security   whatsoever,    entitling  or 
evidencing  *the  title  of  any  person  or  body  corporate  to  any  [  *214  ] 
share  or  interest  in  any  public  stock  or  fund,  whether  of  this 
kingdom,  or  of  Great  Britain,  or  Ireland,  or  of  any  foreign  state,  or  in 
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any  fund  of  any  body  corporate,  company,  or  society,  or  to  any  deposit 
in  any  savings'  bank,  or  shall  steal  any  debenture,  deed,  bond,  bill,  note, 
warrant,  order,  or  other  security  whatsoever  for  money,  or  for  payment 
of  money,  whether  of  this  kingdom  or  of  any  foreign  state,  or  shall  steal 
any  warrant  or  order  fdr  the  delivery  or  transfer  of  any  goods  or  valua- 
ble thing,  every  such  offender  shall  be  deemed  guilty  of  felony  of  the 
same  nature,  and  in  the  same  degree,  and  punishable  in  the  same  manner, 
as  if  he  had  stolen  any  chattel  of  like  value  with  the  share,  interest,  or 
deposit  to  which  the  security  so  stolen  may  relate,  or  with  the  money  due 
on  the  security  so  stolen,  or  secured  tlRreby,  and  remaining  unsatisfied, 
or  with  the  value  of  the  goods,  or  other  valuable  thing  mentioned  in  the 
warrant  or  order;  and  each  of  the  several  documents  hereinbefore  enu- 
merated, shaU,  throughout  this  act,  be  deemed  for  every  purpose  to  be 
included  under  and  denoted  by  the  words  ''  valuable  security." 

Indictment, 

Commencement  as  ante,  p.  169] — one  bill  of  exchange  ("  any  tally,  order ^ 
or  other  security  whatsoever,  entitling  or  evidencing  the  title  of  any  person  or 
body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of 
this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or 
in  any  fund  of  any  body  corporate,  company,  or  society,  or  to  any  deposit  in 
any  savings*  bank,^'  or  "  any  debenture,  deed,  bond,  bill,  note,  warrant,  order ^ 
or  other  security  whatsoever,  for  money ^  or  for  payment  of  money,  vs^ther  of 
this  kingdom  or  of  any  foreign  state;"  or  **  any  warrant  or  order  for  the  de- 
livery or  transfer  of  any  goods  or  valuable  thing*^)  for  the  payment  of  ten 
pounds,  and  of  the  value  of  ten  pounds,  the  property  of  J.  N.,  then  and 
there  being  found,  the  said  sum  of  ten  pounds,  secured  and  payable  by 
and  upon  the  said  bill  of  exchange,  being  tlien  and  there  due  and  unsatis- 
fied to  the  said  J.  N.,  feloniously  did  steal,  take,  and  carry  away;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  t5»  to  the  descrip- 
tion of  the  bill  or  other  security,  see  ante,  p,  46.  Ati  indictment  for  stealing 
a  bank  note  did  not  conclude  contra  formam  statuti,  arid  upon  that  ground 
was  held  by  the  judges  to  be  bad,  R.  v,  Pearson,  1  Mood.  C.  C.  313 ;  6  C.  & 
P.  121.  If  the  imtrument  be  for  any  reason  void^in  lato,  the  defendant  may 
be  convicted  on  a  count  charging  him  with  stealing  apiece  of  paper,  Reg.  ». 
Perry,  1  C.  &  K.  725. 

Felony  of  the  same  nature,  and  in  the  same  degree,  and  punishable  in 
the  same  manner,  as  if  the  defendant  had  stolen  any  chattel  of  like  value 
with  the  share,  interest,  or  deposit  to  which  the  security  so  stolen  may 
relate,  or  with  the  money  due  on  the  security  so  stolen,  or  secured  there- 
by, and  remaining  unsatisfied,  or  with  the  value  of  the  goods  or  other  valu- 
able thing  mentioned  in  the  warrant  or  order.     7  &  8  G.  4,  c.  29,  s.  5. 
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Evidence. 


Prove  a  larceny  of  the  bill,  &c.  as  directed  ante,  p.  170  et  seq. 
The  defendant,  a  stock  broker,  received  from  the  prosecutor  a 
cheque  *upon  his  banker,  to  purchase  Exchequer  bills  for  him;  [  ^215  j 
the  defendant  cashed  the  cheque,  and  abscondedwitb  the  moijey. 
Upon  an  indictment  for  stealing  the  cheque  and  the  proceeds  of  it,  it  was  hoi- 
den  to  be  no  larceny,  although  the  jury  found  that,  before  be  received  the 
cheque,  the  defendant  had  formed  the  intention  of  converting  the  money 
to  his  own  use:  not  of  the  cheque  because  the  defendant  had  used  no 
fraud  or  contrivance  to  induce  the  prosecutor  to  give  it  to  him;  and  be* 
cause,  being  the  prosecutor's  own  cheque,  and  of  no  value  in  bis  hands, 
it  could  not  be  called  bis  goods  and  chattels;  nor  of  the  proceeds  of  the 
cheque,  because  the  prosecutor  never  had  possession  of  them,  except 
by  the  hands  of  the  defendant.  R.  o.  Walsh,  R.  &  R.  215.  Biit 
where  the  prosecutors  gave  to  the  defendant,  who  was  occasionally 
employed  as  their  clerk,  a  cheque  payable  to  a  creditor,  to  be  delivered 
by  him  to  the  creditor,  and  he  appropriated  it  to  his  own  use,  it  was  bolden 
by  the  judges  to  be  a  larceny  of  the  cheque.     R%  v,  Metcalfe,  1  Mood; 

C.  C.  433:  Reg.  v.  Heath,  2  Mood.  C.  C.  33. 

• 

The  bill  or  other  security  must  be  of  the  description  specified  in  th^ 
statute.  Thus,  an  indictment  (upon  the  repealed  statute,  2  6.  2,  c.  25, 
8.  3,  which  applied  to  bank  notes,  bills  of  exchange,  &c.,  bills,  or 
promissory  notes,  &c.)  for  stealing  a  certain  note,  commonly  called  a 
bank  note,  was  holden  insufficient.  R.  v.  Craven,  R.  &  R.  14.  And 
the  same  where  the  indictment  described  the  instrument  stolen  as  a  ^'bank 
post  bill,"  for  the  statute  did  not  comprehend  instruments  of  that  descrip- 
tion. R.  V.  Chard,  Id.  488.  So,  where  the  defendant  was  indicted  for 
stealing  certain  bills,  copnmonly  called  Exchequer  bills,  and  it  appeared 
in  evidence  that  the  person  who  signed  them  on  the  part  of  the  govern* 
roent  was  not  legally  authorised  to  do  so,  it  was  holden  that  they  were 
not  good  Exchequer  bills,  and  the  defendant  was  acquitted.  R.  o. 
Astlett,  2  Leach,  954.  In  R.  v.  Phipoe,  2  Leach,  673,  where  thel 
prosecutor  was  compelled  by  duress  to  sign  a  promissory  note,  which  had 
been  previously  prepared  by  the  defendant,  who  produced  it,  and  with- 
drew it  again  as  soon  as  it  was  signed,  a  great  difference  of  opinion  ex- 
isted among  the  judges;  but  the  majority  thought  that  it  was  not  a  case 
within  the  statute,  2  6.  2,  c.  25,  s.  3,  because  the  insUrument  was  of  no 
value  to  the  prosecutor,  who  had  not  ev^n  a  property  in  the  paper  upod 
which  it  was  written.  And  see  R.  v.  Edwards,  6  C.  &  P.  515,  52L 
And  where,  in  consequence  of  an  advertisement,  A.  applied  to  B.  to 
raise  money  for  him,  who  promised  to   procure  50002.,  and  produced  ten 

blank  6#.  stamps,  across  which  A.   wrote  an  acceptance,  and  B.  took 

83 
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them  up  without   saying  anything,  and  afterwards  filled  up  the  stamps  as 

bills  for  5002.    each,  and    put  them  into   circulation,  it   was   holden  by 

Littledale^  J.,  Bolland^  B.,  and  Bosanquet  J.,  that  the   stamps  so  filled 

up  were  not  bills  of  exchange,  orders   for   the   payment  of  money,    or 

securities   for  money,   within  the  meaning  of  the  statute.     R.  v,  Minter 

Hart,  6  C.  &  P.  106.     Where  country  bank  notes,  paid  by  the  agent  in 

London,  were  sent  by  him  to  the  bankers  in  the  country  to  be  re-issued, 

and  were  stolen  by  the  defendant,  who  was  indicted  for  stealing  the  notes, 

and  also  for  stealing  the  paper  and  stamps;  this  was  held  to  be  a  larceny 

of  the  paper  and  stamps,  but  the  judges  seem  to  hav  e  been  of  opinion 

that  the  notes  were  not  within  the  stat.  2  G.    2,  c.  25,  s.  3, 

[   *2i6  ]   because  it  could  not  be  said  that  the  money  secured  ^thereby 

was   due  and  unsatisfied.     R.  v.    Clark,  R.    &   R.    181;  2 

Leach,  1036.     See  Reg.  v.  Perry,  1  C.  &  K.  725,  ante,  p.  214.     So, 

where  the  defendant  was  indicted  for  receiving  certain  pieces  of  stamped 

paper,  the  goods  and  chattels  of  the  prosecutor,  and  it  appeared  that  the 

notes  had  been  paid  in  London,   and  were  in  the   possession  of  a  partner 

of  the  firm,  who  was  taking  ihem  to  the  country  to  be  re-issued,  when 

they  were  stolen,  it  was  holden  that  they  were   properly  described  in  the 

indictment  as  goods  and  chattels;  but  some  of  the  judges  doubted  whether 

they  were  valuable  securities  within  the  meaning  of  the  stat.  7  &  8  G.  4^ 

c.  29,  s.  5.     R.  V.  Vyse,  1  Mood.   C.  C.  218.     The  halves  of  notes, 

if  stolen,  should  be  described  as  goods  and  chattels.     R.  r.  Me^,  4  C. 

&  P.  535.     Where,  upon  an  indictment  on  the  repealed  stat.  7  G.  3«  c. 

50,  s.  1,  which  made  it  felony  for  persons  employed  in  the  post-office  to 

secrete  any  letter,   &c.,  containing   any  note,  &c.,   it  appeared  that  the 

note  bad  been  paid  to  the  holder,  and  had  not  been  re-issued;  the  judges 

were  of  opinion  that  such  notes  letained  the  character,  and  fell  within  the 

description  of  promissory  notes,  and  were,  as  promissory  notes,  valuable 

to  the  owners  of  them.     R   r.  Ranson,  R.   &  R.  232;  2  Leach,  1090, 

1093.     A  cheque  on  a  banker,  written  on  unstamped   paper,  payable  to 

D.  F.  J.,  and  not  made  payable  to  bearer,  is  not  a   vahiable  security 

within  the  meaning  of  the  statute.     R.   v.  Yates,    1  Mood.  C.   C.  170. 

A  cheque  on  a  banker  may  be  described  as  '^  a  valuable  5;ecurity,  to  wit, 

a  cheque,  of  the   value  of"  &c.   without   stating   the  drawee  to   be  a 

banker.     Reg.  v.  Heath,  2    Mood,  C.  C.   33.     It  is  not  necessary  that 

a  bill  should  be  mdorsed  by  the  payee  at  the  lime  it  is  stolen,  so  as  to  be 

in  a  negotiable  state.     Anon.,  2  East,  P.  C.  598:  see  R.  v.  Pooley,  R. 

ft  R.  12.     The  money  orders  issued  by  the  post-office  are  warrants  and 

orders  for  the  payment  of  money  within  the  statute,  and  it  is  no  objection 

ihat  they  are  unstamped,  the   practice  of  issuing  them  without  a  stamp 

having  existed  before,  and  been  legalized  by,  the  stat.  3  &  4  Vicl.  c.  96. 

Reg.  V.  Gilchrist,  2  Mood.  C  C.  233;  C.  &  Mar.  224. 

The  evidence  must  correspond  with  the   description  of  the  instrument 
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in  the  indictment.  Where  an  indictment  for  stealing  a  bank  note  alleged 
it  to  be  signed  by  J.  B.,  for  the  Governor  and  Company  of  the  Bank  of 
England,  and  no  evidence  was  given  of  the  signature  of  J.  B.,  the  judges 
h^id  that  the  defendant  should  have  been  acquitted.  R.  v.  Craven,  ||. 
&  R.  14.  But  where  the  defendant  was  indicted  in  the  county  of  Glou- 
.  cester  for  stealing  a  bill  of  exchange,  whereon  were  indorsed  ihe  names 
of  A.  B.  and  C.  D.,  and  when  it  was  negotiated  by  the  defendant  in 
that  county,  the  name  of  a  third  indorser  was  added,  the  judges  held  that 
the  addition  of  the  third  name  made  no  difference,  the  names  of  the  two 
indorsers  only  being  on  the  bill  at  the  lime  it  was  stolen  from  the  prose- 
cutor at  Manchester.  R.  v.  Austin,  2  East,  P.  C.  602.  By  slat.  1 
G.  4,  c.  92,  s.  3^  the  Bank  of  England  may  impress  upon  their  notes  by 
machinery  the  names  of  their  signing  clerks,  and  notes  so  impressed  are 
to  be  deemed  and  taken  to  be  and  may  be  described  in  indictments  as 
bank  notes  in  the  same  manner  as  if  they  had  been  subscribed  in  the 
handwriting  of  the  signing  clerks. 


♦stealing,  &c.,  letters,  &c.  [  *217  ] 


Statutes* 

7  Will.  4  &  I  Vict.  c.  36,  s.  25 — Opening  or  delaying  Letters]-^ 
Enacts,  that  every  person  employed  by  or  under  the  post-office,  who 
shall  contrary  to  his  duty  open,  or  procure  or  suffer  to  be  opened,  a  post 
letter,  or  who  shall  wilfully  detain  or  delay,  procure  or  suffer  to  be  de- 
tained or  delayed,  a  post  letter,  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  suffer  such  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  to  the  court  shall  seem  meet:  provided  always,  that 
nothing  herein  contained  shall  extend  to  the  opening  or  detaining  or  de- 
laying of  a  post  letter  returned  for  want  of  a  true  direction,  or  of  a 
post  letter  returned  by  reason  that  the  person  to  whom  the  same  shall  be 
directed  is  dead  or  cannot  be  found,  or  shall  have  refused  the  same,  or 
shall  have  refused  or  neglected  to  pay  the  postage  thereof;  nor  to  the 
opening,  or  detaining  or  delaying  of  a  post  letter  in  obedience  to  an  ex- 
press warrant  in  writing  under  the  hand  of  one  of  the  principal  secre- 
taries of  state. 

Sect.  26 — Stealing  or  embezzling  'Letters] — Enacts,  that  every  per- 
son employed  under  the  post-office,  who  shall  steal,  or  shall  for  any  pitr- 
pose  whatever  embezzle,  secrete,  or  destroy  a  post  letter,  shall  be  guilty 


260  LARCENY. 

of  feloDy,  and  shall,  at  the  discretion  of  the  court,  either  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  be  imprisoned  for  any 
term  not  exceeding  three  years;  and  if  any  such  post  letter  so  stolen  or 
eftbezzled,  secreted  or  destroyed,  shall  contain  therein  any  chattel  or 
money  whatsoever,  or  any  valuable  security,  every  such  ofiender  shall  be 
transported  beyond  the  seas  for  life. 

Sect.  27 — Stealing  Money y  ^c,y  aU  of  iMlers] — Enacts,  that  every 
person  who  shall  steal  from  or  out  qf  a  post  letter,  any  chattel,  money, 
or  valuable  security,  shall  be  guilty  of  felony,  and  shall  be  transported 
^eyond  the  seas  for  life. 

Sect.  28f — Stealing  Letters  sent  by  the  Jlfail]— rEnacts,  that  every 
person  who  shall  steal  a  post  letter  bag,  or  a  post  letter  from  a  post  let- 
ter bag,  or  shall  steal  a  post  letter  from  a  post-ofEce  or  from  any  officer 
of  the  post-o^ce,  or  from  a  mail,  or  shall  stop  a  mail  with  intent  to  rob 
pr  search  the  same,  shall  be  guilty  of  felony,  and  shal)  be  transported 
t>eyond  the  seas  for  life. 

Sect.  29 — Stealing,  ^c,j  Letters  sent  by  a  Post-office  Packet]-^ 
Enacts,  that  every  person  who  shall  steal,  or  unlawfully  take  away  a  post 
letter  bag  sent  by  a  post-office  packet,  or  who  shall  steal  or  unlawfully 
^ke  a  letter  out  of  any  such  bag,  or  shall  unlawfully  open  any  such  bag, 
shall  be  guilty  of  felony,  and  shall  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years. 

Sect.  31 — Fraudulently  retaining  Letters  after  Delivery ,  ^c.] — Re-: 
cites,  that  post  letters  are  sometimes  by  mistake  delivered  to  the 
[  *218  ]  i»rong  *pirson;  and  post  letters  and  post  letter  bags  are  lost  in 
the  course  of  conveyance  or  delivery  thereof,  and  are  detained 
hy  the  finder  in  expectation  of  gain  or  reward,  and  enacts,  that  every 
person  who  shall  fraudulently  retain,  or  shall  wilfully  secrete,  or  keep, 
or  detain,  or,  being  required  to  deliver  up  by  any  officer  of  the  post- 
office,  shall  neglect  or  refuse  to  deliver  up,  a  post  letter  which  ought  to 
have  been  delivered  to  any  other  person,  or  a  post  letter  bag  or  post 
letter  which  shall  have  been  sent,  whether  the  same  shall  have  been  found 
by  the  person  secreting,  keeping,  or  neglecting,  or  refusing  to  deliver 
up  the  same,  or  by  any  other  person,  shall  be  guilty  of  a  misdemeanor, 
9nd,  being  convicted  tbereqf,  shall  be  (iable  to  be  punished  b^  fine  and 
imprisonment. 

Sect.  32— Stealing  printed  Fotes,  Mwspapers,  ^c] — ^Enacts,  that 
^very  person  employed  in  the  post-office  who  shall  steal,  or  shall  for  any 
pqrpp^e  embe^ade,  secrete,  or  destroy,   or  shall  wilfully  detain,  or  delay 
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io  course  of  conveyance  or  delivery  thereof  by  the  post,  any  printed 
votes  or  proceeding  in  Parliament,  or  any  printed  newspaper,  or  any  oth- 
er printed  paper  whatever  sent  by  the  post,  without  covers  or  in  covers 
open  at  the  sides,  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  suffer  such  punishment  by  fine  or  imprisonment,  or  both,  as 
to  the  court  shall  seem  meet. 

Sect.  36 — Endeavouring  to  procure  the  Commission  of  such  Offences'\ 
— Enacts,  that  every  person  who  shall  solicit  or  endeavour  to  procure 
any  other  person  to  commit  a  felony  or  misdemeanor  punishable  by  the 
Post-Office  acts,  shall  be  guilty  of  a  misdemeanor;  and,  being  thereof 
convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years. 

Sect.  37 — Venue^ — Enacts,  that  the  offence  of  every  offender  against 
the  Post-Office  acts  may  be  dealt  with,  and  indicted  and  tried,  and  pun- 
ished, and  laid  and  charged  to  have  been  committed,  either  in  the  county 
or  place  where  the  offence  shall  be  committed,  or  in  any  county  or  place 
in  which  he  shall  be  apprehended  or  be  in  custody,  as  if  his  offence  had 
been  actually  committed  in  that  county  or  place;  and  where  an  offence 
shall  be  committed  in  or  upon,  or  in  respect  of  a  mail,  or  upon  a  person 
engaged  in  the  conveyance  or  delivery  of  a  post  letter  bag  or  post  letter, 
or  in  respect  of  a  post  letter  bag,  or  post  letter,  or  a  chattel,  or  money, 
or  valuable  security  sent  by  the  post,  such  offence  may  be  dealt  with  and 
inquired  of,  and  tried  and  punished,  and  laid  and  charged  to  have  been 
committed,  as  well  in  any  county  or  place  in  which  the  offender  shall  be 
apprehended  or  be  in  custody,  as  also  in  any  county  or  place  through  any 
part  whereof  the  mail,  or  the  person,  or  the  post  letter  bag,  or  the  post 
^  letter,  or  the  chattel,  or  the  money,  or  the  valuable'security  sent  by  the 
post,  in  respect  of  which  the  offence  shall  have  been  committed,  shall 
have  passed  in  due  course  of  conveyance  or  delivery  by  the  post,  in  the 
same  manner  as  if  it  had  been  actually  committed  in  such  county  or 
place;  and  in  all  cases  where  the  side  or  the  centre,  or  other  part  of  a 
highway,  or  the  side,  the  bank,  the  centre,  or  the  part  of  a  river,  or 
canal  or  navigation,  shall  constitute  the  boundary  of  two  counties,  such 
offence  may  be  dealt  with  and  inquired  of,  and  tried  and  punished,  and 
laid  and  charged  to  have  been  committed,  in  either  of  the  said 
^counties  through  which,  or  adjoining  to  which,  or  by  the  [  *219  ] 
boundiU'y  of  any  part  of  which,  the  mail  or  person  shall  have 
passed  in  due  course  of  conveyance  or  delivery  by  the  post  in  the  same 
manner  as  if  it  had  actually  been  committed  in  9uch  county  or  place; 
and  every  accessary  before  or  after  the  fact  to  such  offence,  if  the 
same  be  a  felony  or  a  high  crime,  and  every  person  aiding  or  abetting, 
or  counselling  or  procuring,  tbe  commission  of  any  such  offence,  if  the 
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same  be  a  misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  pun* 
ished  as  if  he  were  a  prinripal,  and  his  ofTence  laid  and  charg^ed  to 
have  been  committed  in  any  county  or  place  in  which  the  principal  ofTeo- 
der  may  be  tried. 

Sect.  40 — Property^  how  laid] — ^Enacts,  that  in  every  case  where  an 
offence  shall  he  committed  in  respect  of  a  post  letter  bag  or  a  post  let- 
ter, or  a  chattel,  money,  or  a  valuable  security,  sent  by  the  post,  it  shall 
be  lawful  to  lay,  in  the  indictment  to  be  preferred  against  the  offender, 
the  properly  of  the  post  letter  bag  or  of  the  post  leiter,  or  chattel,  or 
money,  or  the  valuable  security  sent  by  the  post,  in  the  Postmaster- 
General;  and  it  shall  not  be  necessary  in  the  indictment  to  allege  or  to 
prove  upon  the  trial,  or  otherwise,  that  the  post  letter  bag,  or  any  such 
post  letter  or  valuable  security,  was  of  any  value;  and  in  any  indict- 
ment to  be  preferred  against  any  person  employed  under  the  Post-Offire 
for  any  offence  committed  against  the  Post-Ofiice  acts,  it  shall  be 
lawful  to  state  and  allege  that  such  offender  was  employed  under  the 
Post-Office  of  the  United  Kingdom  at  the  time  of  the  committing  of 
such  offence,  without  slating  further  the  nature  or  particulars  of  his  em- 
ployment. 

Sect.  41  --^Punishment] — Enacts,  that  every  person  convicted  of  any 
offence  fur  which  the  punishment  of  transportation  for  life  is  herein 
awarded,  shall  be  liai>le  to  be  transported  beyond  tlie  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  terra 
not  exceeding  four  years;  and  every  person  convicted  of  any  oSence  pun- 
ishable according  to  the  Post-Office  act,  by  transportation  for  fourteen 
years,  shall  be  liable  to  he  transported  for  any  term  not  exceeding  four- 
teen years  nor  less  than  seven,  or  to  be  imprisoned  for  any  term  not  ex-/ 
ceeding  three  years. 

Sect.  42 — Hard  Labour  and  solitary  Confinement] — Enacts,  that 
where  any  person  shall  be  convicted  of  an  offence  punishable  under  the 
Post-Office  acts,  for  which  imprisonment  may  be  awarded,  the  court 
may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard  labour, 
in  the  common  goal  or  house  of  correction,  and  may  also  direct  that 
he  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion  of 
such  imprisonment,  as  to  the  court  shall  seem  meet.  But  see  7  W.  4  & 
1  Vict.  c.  90,  s.  6;  (ante  p.  169). 

Sect.  47 — Inlerprttation  Clause] — Enacts,  that  the  following  terms 
and  expressions  {amongst  others)  shall  have  the  several  interpretations 
hereinafter  respectively  set  forth,  unless  such  interpretations  are  repug- 
nant to  the  subject,  or  inconsistent  with  the  context  of  the   provisions  in 


LARCENY.  263 

which  they  may  may  be  found:  {that  is  to  say) j  {he  term  ^' letier'* 
shall  include  packet,  and  the  term  **  parkei"  shall  include  lei- 
tcr;  and  the  expressions*' Lords  of  the  Treasury"  shall  *ineao  [  *220  ] 
the  Lord  High  Treasurer  of  the  United  Kingdom  of  Grea/ 
Britain  and  Ireland,  or  the  Lords  Commissioners  of  her  Majesty's 
Treasury  of  the  United  Kingdom  of  Great  Britain  and  Ireland^  or 
any  three  or  more  of  them;  and  the  term  "mail"  shall  intlude  every 
conveyance  by  which  post  letters  are  carried,  whether  it  be  a  coach  or 
cart,  or  horse,  or  any  other  conveyance;  and  also  a  person  employed  in 
conveying  or  delivering  post  letters,  and  also  every  vessel  is  included 
in  the  term  "  packet-boat;"  and  the  term  **  mail-bag"  shall  mean  a 
mail  of  letters,  or  a  box,  or  a  parcel,  or  any  other  envelope  in  which 
post  letters  are  conveyed,  whether  it  does  or  does  not  contain  post 
letters;  and  the  term  '*  master  of  a  vessel"  shall  include  any  person  in 
charge  of  a  vessel,  whether  commander,  mate,  or  other  person,  and 
whether  the  vessel  be  a  ship  of  war,  or  other  vessel;  and  the  expression 
*•'  officer  of  the  post-office"  shall  include  the  postmaster  general,  and 
every  deputy  postmaster,  agent,  officer,  clerk,  letter-carrier,  post-boy, 
vider,  or  any  other  person  employed  in  any  business  of  the  |K)si-office, 
whether  employed  by  the  postmaster-general,  or  by  any  person  under 
him,  or  on  behalf  of  the  post-office;  and  the  term  **  packet-letter''  shall 
mean  a  letter  transmitted  by  a  packet  boat;  and  the  expression  **  per- 
son employed  by  or  under  the  post-office"  shall  include  every  person 
employed  in  any  business  of  the  posi-office,  according  to  the  interpreta- 
tion given  to  officer  of  the  post-office;  and  the  terms  "  packet-boat" 
and  "  post-office  packets"  shall  include  vessels  employed  by  or  under 
the  post-office  or  the  admiralty,  for  the  transmission  of  post  letters, 
and  also  ships  or  vessels  (though  not  regularly  employed  as  pficket- 
boats)  for  the  conveyance  of  post-letters  under  contract,  and  also  a 
ship  of  war  or  other  vessel  in  the  service  of  her  Majesty,  in  respect 
of  letters  conveyed  by  it;  and  the  term  **  posiage"  shall  mean  the  duly 
chargeable  for  the  transmission  of  post-letters;  and  iheterm  "  post-town" 
shall  mean  a  town  where  a  post-office  is  established  (not  being  a  penny 
or  twopenny,  or  convention  post-office);  and  the  term  "post  letter 
bag"  shall  include  a  mail-bag  or  box,  or  packet  or  parcel,  or  other 
envelope  or  covering  in  which  post  letters  are  conveyed,  whether  it  does 
or  does  not  convey  post  letters;  and  the  term  "  post  letter"  shall  mean 
any  letter  or  packet  transmitted  by  the  post,  under  the  authority  of 
the  postmaster-general;  and  a  letter  shall  be  deemed  a  post-letter  from 
the  time  of  its  being  delivered  to  a  post-office  to  the  time  of  its  being 
delivered  to  the  person  to  whom  it  is  addressed;  and  the  delivery  to 
a  letter  carrier,  or  other  person  authorized  to  receive  letters  for  the  post 
shHJl  be  a  delivery  to  the  post-office;  and  a  delivery  at  the  house  or 
office  of  the  person  to  whom  the  letter  is  addressed,  or  to  bim,  or  to  his 
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servant  or  agent,  or  other  person  considered  to  be  authorized  to  receive 
the  letter,  according  to  the  usual  manner  of  delivering  that  person's 
letters,  shall  be  a  delivery  to  the  person  addressed;  and  the  term 
^^  post-office"  shall  mean  any  house,  building,  room,  or  place  where 
post  letters  are  received  or  delivered,  or  in  which  they  are  sorted,  made 
up,  or  despatched;  and  the  term  ^^  postmaster-general"  shall  mean 
any  person  or  body  of  persons  executing  the  office  of  postmaster-gen- 
eral for  the  time  being,  having  been  duly  appointed  to  the  office  by  her 
Majesty;  and   the   terms  ^^post-office  acts,"  and  '^post-office   laws," 

shall  mean  all  acts  relating  to  the  management  of  the  post, 
[  ''^221  ]  or  to  the   establishment   of  the   *post-office,   or   to   postage 

duties,  from  time  to  time  in  force;  and  the  term  ^'  United 
Kingdom"  shall  mean  the  United  Kingdom  of  Great  Britain  and  /re- 
land;  and  the  term  '^  valuable  security"  shall  include  the  whole  or  any 
part  of  any  tally,  order,  or  other  security  whatsoever,  entitling  or  evi- 
dencing the  title  of  any  person  or  body  corporate  to  any  share  or  interest 
in  any  public  stock  or  fund,  whether  of  this  kingdom,  or  of  Great 
Britain^  or  of  Ireland,  or  of  any  foreign  state  or  in  any  fund  of  any 
body  corporate,  company,  or  society,  to  any  deposit  in  any  savings  bank, 
or  the  whole  or  any  part  of  any  debenture,  deed,  bond,  bill,  note,  war- 
rant, or  order,  or  other  security  whatsoever  for  money,  or  for  payment 
of  money,  whether  of  this  kingdom  or  of  any  foreign  state,  or  of  any 
warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable 
thing;  and  every  officer  mentioned  shall  mean  the  person  for  the  time 
being  executing  the  functions  of  that  officer;  and  whenever  in  this  act, 
or  the  schedules  thereto,  with  reference  to  any  person,  or  matter,  or 
thing,  or  to  any  persons,  matters,  or  things,  the  singular  or  plural  num* 
her,  'or  the  masculine  gender  only  is  expressed,  such  expressions  shall 
be  understood  to  include  several  persons,  or  matters,  or  things,  as  well 
as  one  person,  or  matter  or  thing,  and  one  person,  matter  or  thing, 
as  well  as  several  persons,  matters,  or  things,  females  as  well  as 
males,  bodies  politic  or  corporate  as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  the  subject  or  context  be  repugnant  to 
such  construction. 


Indictment  against  an  Officer  of  the  Post- Office  for  opening  or  delay- 
ing ktten, 

Middlesex  to  wit:-^The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  laCe  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  being  then  a  person  employed  by  and  under 


LARCENY.  265 

the  post-office  of  the  United  Kingdom,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  then  and  there  unlawfully  and  contrary  to  bis  duty 
open  {^^  open  or  procure  or  suffer  to  be  opened^^)  [or^  unlawfully  and 
wilfully  detain  (''  detain  ordelay^  or  procure  or  suffer  to  be  detained  or 
delayed^^)]  a  post  letter,  the  property  of  the  postmaster-general,  against 
the  form  of  the  statute  in  such  case  noade  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  property  may 
be  laid  in  the  ^'  postmaster-general^^^  and  it  is  not  necessary  to  allege  or 
prove  any  value  or  to  state  the  nature  of  the  defendant's  employment.  7 
W.  4  &  1  Vict.  c.  36,  s.  40.  It  does  not  seem  to  be  necessary  to  nega^ 
tive  the  exceptions  contained  in  the  proviso  ^  for  the  proviso  is  distinct 
and  the  prohibition  general.  (See  ante,  p.  52).  ^s  to  the  venue^  see 
6nte,  p.  19,  and  7  W.  4  1  Vict.  c.  36,  s.  37,  (ante,  p.  218). 

Misdemeanor^  fine^  or  imprisonment^  (with  or  without  hard  labour  for 
the  whole  or  any  part  of  the  imprisonmenty  and  with  or  without  solitary 
confinement,  7  W.  4  &  I  Vict.  c.  36,  s.  42,  such  confinement  not  ex- 
ceeding one  month  at  any  one  time,  nor  three  months  in  any  one  year. 
7  W.  4  &  1  Vict,  c.  90,  s.  5,  (ante,  p.  169),  or  both.  7  W.  4  &  1 
Vicf.  c.  36,  s.  25. 

^Evidence.  [  *222  ] 

Prove  that  the  defendant  was  at  the.  time  of  the  commission  of  the  of- 
fence a  person  employed  by  or  under  the  post-office  of  the  United  King- 
dom. For  this  purpose  evidence  of  his  acting  as  such  is  sufficient  with- 
out proving  his  appointment.  R.  v.  Evan  Rees,  6  C.  &  P.  606;  see 
Reg.  V.  Townsend,  C.  &  Mar.  178.  Then  prove  that  the  defendant 
opened  the  letter,  or  delayed  it,  according  to  the  allegation  in  the  indict- 
ment. The  defendant  may  prove,  in  answer  to  the  charge,  any  of  the 
circumstances  specified  in  the  proviso,  and  wl\ich  would  authorize  him  to 
open  or  detain  the  letter. 


Indictment  against  an  Officer  of  the   Poft-  Office  for  stealing  or 

embezzling  Letters. 

Commencement  as  in  the  last  precedent'] — in  the  county  aforesaid, 
feloniously  did  steal,  take,  and  carry  away,  [or,  feloniously,  for  the  pur- 
pose of  {stating  the  purpose) ,  ("  any  purpose  whatever^')  did  embezzle, 
{^^  embezzle,  secrete  or  destroy' ')]  one  post  letter,  the  property  of  the 
postmaster-general,  containing  therein  one  bill  of  exchange  (^'  any   chat- 
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ielj  or,  money ^  or  valuable  ^ecurify")  for  tlie  payment  of  (en  poQncis*^  the 
property  of  the  postmaster-general;  agarnst  the  form  of  the  statute 'io 
such  case  made  and  provided,  and  against  the  peace  of  otir  lady  the 
Queen,  her  crown  and  dignity. 

*  This  allegation  may  be  omitied^  ifihe  klier  did  not  contain  any  chat- 
tel^ money  or  imlnable  security.  The  property  may  be  laid  in  the  ^^post^ 
master-generaly^^  and  it  is  not  necessary  to  allege  or  prove  any  value ^  or 
to  state  the  nature  of  the  defendants  employment.  7  W.  4  &  1  Vict,  c* 
36,  5.  40.  As  to  the  venue^  see  ante,  p.  19;  and  7  W.  4  &  1  Vict.  c. 
36,  s.  37,  (ante,  p.  218).  .^n  indictment  for  stealing  and  embezzling 
votes,  ^c.y  newspapers f  Id.  s.  32,  may  easily  be  framed  from  the  above 
precedent. 

Felony,  If  the  letter  contain^  any  chattel,  money,  or  valuabk  security y 
transportation  for  life,  7  W.  4&  1  Vict.  c.  36,  s.26,  or  for  not  less  than 
seven  years,  or  imprisonment  not  exceeding  four  years.  Id.  s.  41,  with 
or  without  hard  labour  for  the  whole  or  any  part  of  the  imprisonmenty 
and  with  or  without  solitary  confinement,  Id.  s.  42,  such  confinement  not 
exceeding  one  month  at  any  one  time,  nor  three  months  in  any  one  year, 
7  W.  4  &  1  Vict.  c.  90,  s.  6,  (ante,  p.  169). 

If  the  letter  do  not  contain  any  chattel,  money,  or  valuable  security^ 
transportation  for  seven  years,  or  imprisonment  not  exceeding  three  years j 
7  W.  4  &  1  Vict.  c.  36,  s.  26,  wi/Aor  without  hard  labour  for  the  whole 
or  any  part  of  the  imprisonment,  and  with  or  without  solitary  confine- 
ment. Id.  s.  42,  such  confinement  not  exceeding  one  month  at  any  one 
time,  nor  three  months  in  any  one  year.  7  W.  4  &  I  Vict.  c.  90,  s.  5, 
(ante,  p.  169.) 

Evidence. 

Prove  that  the  defendant  was  at  the  time  he  committed  the  offence  em* 
ployed  under    the  post-office.     See  R.  v.    Evan  Rees,  6  C.  &  P.  606, 

suprh.  Then  prove  that  he  stole  the  letter,  with  its  contents; 
[  *223  ]  "^ (see  ante,  p.  170  et  seq,);  or  that   he  embezzled,   secreted, 

or  destroyed  it  for  the  purpose  stated  in  the  indictment.  It  19 
not  necessary  to  prove  that  the  letter  or  valuable  security  was  of  any 
value.  The  secreting,  by*a  letter  carrier,  of  a  letter  written  by  an  in- 
spector of  the  post-office  for  the  purpose  of  trying  the  defendant's  hon- 
esty, was  held  not  to  be  stealing  of  a  post-letter  within  the  statute;  but 
it  was  held  that  he  might  be  convicted  of  simple  larceny,  in  stealing  a 
sovereign  inclosed  by  the  inspector  in  such  letter,  the  sovereign  being  one 
of  those  which  are  occasionally  found  00  the  floor  of  the  post-office,  hav- 
ing dropped  out  of  letters,  and  which  are  carried  to  a  fund  which  is 
under  the  direction  of  the  postmaster-general;  and  that  such  sovereign 
might  be  described  as  the  property  of  the  postmaster-general.     Reg.  r. 
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Rathbone,  2  Mood.  C.  C.  242;  C.  &  Mar.  220.  So  also,  where  a  fic- 
titious letter  was  seat,  with  money  in  it,  to  try  the  honesty  of  a  country 
postmaster.  Reg.  v.  Gardner,  1  .C.  &  K.  628.  Where  a  servant  who 
was  sent  with  a  letter,  and  a  penny  to  pay  the  postage,  finding  the  door 
of  the  receiving-house  shut,  put  the  penny  inside  the  letter,  fastened  it 
by  means  of  a  pin,  and  then  put  the  letter  into  the  unpaid  letter-box;  it 
was  held  that  a  messenger  in  the  post-office,  who  stole  this  letter  with  the 
penny  in  it,  might  be  convicted  of  stealing  a  post  letter  containing  mon- 
ey, though  the  money  was  not  put  in  for  the  purpose  of  being  conveyed 
by  post  to  the  person  to  whom  the  letter  was  addressed.  Reg.  v.  Mence, 
C.  &  Mar.  234.  But  where,  the  post-office  being  at  an  inn,  the  person 
sent  to  put  a  letter,  containing  bank-notes,  into  the  post,  took  it  to  the 
inn,  with  money  to  pre-pay  the  postage,  and  laid  the  letter,  and  the 
money  on  it,  upon  a  table  in  the  lobby  of  the  inn,  in  which  the  letter- 
box was,  and  pointed  out  the  letter  to  a  female  servant  at  the  inn  (not 
authorized  to  receive  letters),  who  said  ^'  she  would  give  it  to  them;" 
and  she  stole  the  letter  and  its  contents;  it  was  held  that  this  was  not 
a  post  letter,  within  the  27th  or  2dth  section  of  the  statute,  and  that 
the  defendant  could  be  convicted  only  of  larceny.  Reg.  v.  Harley,  I 
C.  &  K.  89. 


Indictment  for  stealing  Money ^  ^.  out  of  Letlen, 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  one  bill  of 
exchange  for  the  payment  of  ten  pounds,  (^*  any  chattel^  moneyy  or  val' 
wible  security^^)^  the  property  of  the  postmaster-general,  from  and 
out  of  a  post  letter  then  and  there  being  found,  then  and  there  felonious- 
ly did  steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity.  The  property  may  be  laid  in  the  ^^  postmaster- 
generalj^^  and  it  is  not  necessary  to  allege  or  prove  the  security  to  be  of 
any  value,  7  W.  4  &  1  Vict.  c.  36,  s.  40.  '  ^s  to  the  venuCj  see  ante, 
p.  19,  and  7  W.  4  &  1  Vict.  c.  36,  s.  37,  (ante,  p.  218.) 

Felony^  transportation  for  lifcy  7  W.  4  &  1  Vict.  c.  36,  s.  27,  or  for 
not  less  than  seven  years^  or  imprisonment  not  exceeding  four  years y  Id.  s. 
41,  with  or  without  hard  labour ^  for  the  whole  or  any  part  of  the  impris- 
onment, and  with  or  without  solitary  confinement,  Id.  s.  42,  such  con- 
finement  not  exceeding  one  month  at  any  one  time,  nor  three  months  in  any 
one  year.     7  W.  4  &  1  Vict.  c.  90,  s.  6.  (ante,  p.  169), 
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f  *224  ]  ^Evidence. 

Prove  a  larceny  of  the  chattel,  money,  or  valuable  security,  out  of 
the  letter,  either  directly  or  by  circumstances  from  which  it  may  be  in- 
ferred. The  mere  larceny  of  money,  &c.,  from  a  letter  will  not  suffice 
to  bring  the  case  within  this  statute,  for  a  post  letter  means  a  letter  or 
packet  transmitted  by  the  post,  and  it  is  only  a  post  letter  from  the  time 
of  its  being  delivered  to  a  post-office  to  the  time  of  its  being  delivered 
to  the  person  to  whom  it  is  addressed.  See  Reg.  v,  Rathbone,  (ante,  p. 
223).  A  delivery  to  a  letter-carrier,  or  other  person  authorized  to  re- 
ceive letters  for  the  post,  is  a  delivery  to  the  post-office;  and  a  de- 
livery at  the  bouse  or  office  of  the  person  to  whom  the  letter  is  addressed, 
or  to  him,  or  bis  servant  or  agent,  or  other  person,  considered  to  be  au- 
thorised to  receive  the  letter  according  to  the  usual  manner  of  delivering 
that  person's  letters,  is  a  (Jielivery  to  the  person  addressed.  7  W.  4  &  1 
Vict.  c.  36,  s.  47.  The  words  of  the  statute  are  "  every  person," 
which  include  those  employed  by  the  post-office  as  well  as  others;  for 
although  it  was  once  doubted,  R.  i;.  Sctitt,  1  Leach,  106;  2  Leach,  904: 
R.  V,  Pooley,  R.  &  R.  31,  whether  persons  employed  by  the  post-office 
were  within  similar  words  in  the  repealed  statute,  52  G.  3,  c.  143,  s.  3, 
those  cases  are  now  overruled.  R.  t*.  Brown,  R.  &  R.  32.  See  R.  r. 
Salisbury,  5C.  &P.  156. 


Indictment  for  stealings  ^c,  Letters,  ^c. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  feloni- 
ously did  steal,  take,  and  carry  away  one  post  letter,  ('^  a  post  letter 
bag  or  post  letter^^)^  the  property  of  the  postmaster-general,  from  a 
post  letter  bag  {^^  a  post  letter  bag,  or  a  post-ojice,  or  an  officer  of  the 
post-office,  or  a  mati");  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  The  property  may  be  laid  in  the  postmaster-general,^^  and 
it  is  not  necessary  to  allege  or  prove  any  value.  As  to  the  venue,  see  ante, 
p,  19.  An  indictment  for  stealing  letters  out  of  a  post-office  packet  may 
easily  be  framed  for  the  above  precedent.  7  FT.  4  4"  1  Fict.  c.  36,  s. 
29. 

Felony,  transportation  for  life,  "7  W.  A  Sf  \  Vict.  c.  36,  *.  28,  or  for 
not  less  than  seven  years,  or  imprisonment  not  exceeding  four  years.  Id.  s. 
41,  with  or  itithout  hard  labour,  for  the  tohole  or  any  part  of  the  impris' 
onmeni,  and  mth  or  without  solitary  confinement.  Id.  s.  42,  such  confine^ 
ment  not  exceeding  one  month  at  any  one  time,  nor  three  months  in  any 
one  year.     7   W.  4  ^  I  Vict.  c.  90,  s.  6.  {ante,  p.  169). 
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Evidence. 


Prove   the   larceny  of  the   letter,    as   directed   ante,   p.   170  et  stq. 
Where  the  defendant  obtained  the  mail  bags  from  the   post-office,   pre- 
tending that  he  was  the  mail   guard,  and  then  ran  away   with  them;    the 
jury  being  of  opinion  that  he  got  possession  of  them    with  intent  to  steal 
them,  found  him  guilty;  and  the  judges  held  the  conviction  to   be  right. 
R.  V.  Pearce,  2  East,  P.  C  603.     In  this  case  the  property  did  not  pass, 
for  the  postmaster  had  no  property  in  the  mail    bags    to    part 
with.     Taking  the  mail  bags  off  the  horse   during  the    *mo'-  [  *225  ] 
mentary  absence  of  the  person  employed  to  carry  them,  was 
bolden  to  be  a  taking  from  his  possession,  within  the  meaning  of  the  re- 
pealed statute,  52  6.  3.  c.  14.  s.  3.     R.  v.  Robinson,  2  Stark.  N.  P.  ' 
485. 

The  definition  of  a  post  letter  has  already  been  given,  ante,  p.  220, 
For  the  definition  of  the  terms  "letter,"  "packet,"  "mail,"  "  mail 
bag,"  "  officer  of  the  post-office,"  "  post  letter  bag,"  &c.,  see  7  W  4. 
&  1  Vict.  c.  36,  s.  47,  (ante,  p.  219). 


Indictment  for  stopping  Mails j  with  Intent  to  rob^  ^c. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  a  certain  mail 
for  the  conveyance  of  post  letters,  then  and  there  being,  then  and  there 
feloniously  dfd  stop,  with  intent  the  same  then  and  there  feloniously  to 
search,  ("  rob  or  searcV^)^  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  As  to  the  venue,  see  ante,  p.  19,  and  7  W.  4  &  1 
Vict.  c.  36,  s.  37,  (ante,  p.  218). 

Felony — see  the  last  precedent. 

Evidence. 

Prove  that  the  defendant  stopped  the  mail,  and  prove  the  intent  by 
circumstances  from  which  it  may  be  inferred.  If  the  defendant  actually 
robbed  or  searched  the  mail,  his  original  intent  so  to  do  will  be  put  be- 
yond doubt.  • 


Indictment  for  retaining  Letters  after  Delivery. 
Commencement  as  ante^  p.  169] — ^in  the  county  aforesaid,  unlawfully 
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and  fraudulently  did  retain  (''  shall  fraudulently  retain  or  wilfully  secrete^ 
or  keep  or  detain^  or  being  required  to  deliver  up  by  any  officer  of  the 
post  office,  shall  neglect  or  refuse  to  deliver  up^^)  a  certain  post  letter, 
the  properly  of  the  postmaster-general,  which  ought  to  have  bperi  de- 
livered to  a  certain  other  person,  to  wit,  one,  J.  N.,  {or  a  post  letter ,  or 
post  letter  bagy  which  shall  have  been  9en<"),  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  The  property  may  be  laid  in  th$ 
poslmaster-general,  7  W.  4  &  I  Vict.  c.  36,  s.  40,  (ante,  p.  219.)  .As 
to  the  venue,  see  ante,  p.  19. 

Misdemeanor,  fine,  and  imprisonment,  7  W.  4  &  1  Vict.  c.  36,  s.  31, 
with  or  without  hard  labour,  for  the  whole  or  any  part  oj  the  imprison- 
vient,  and  with  or  without  solitary  confinement,  Id.  s.  42;  such  confinement 
not  exceeding  one  month  at  any  one  time,  nor  three  month  in  any  one 
year,     7  W.  4  &  1  Vict.  c.  90,  s.  5,  ante,  p.  169). 

Evidence. 

This  is  a  new  provision,  intended  to  meet  the  case  of  R.  v.  Mucklow, 
1  Mood.  C.  C.  160,  (ante,  p.  187).  Prove  that  the  letter  ought  to  have 
been  delivered  to  J.  N. ;  that  it  was  delivered  to  the  defendant,  and 
was  retained  by  him,  as  stated  in  the  indictment.  If  the  defendant 
secretes,  or  keeps,  or  detains  the  letter  after  request 
[  *226  ]  *to  deliver  it  up  by  an  officer  of  the  post-office,  it  may  be 
presumed  that  he  does  so  wilfully,  unless,  at  the  time  of  the 
refusal  to  deliver  it  up,  he  gives  some  bona  fide  excuse  for  so  doing. 
To  make  014  a  fraudulent  retainer,  however,  it  must  be  shewn,  from  the 
contents  of  the  letter  or  other  circumstances,  that  the  defendant  well 
knew  the  letter  was  not  intended  for  him.  It  will  be  no  defence  that  the 
letter  or  letter  bag  was  found  by  the  defendant,  or  any  other  person.  7 
W.  4  &  1  Vict.  c.  36,  s.  31. 


Indictment  for  procuring  the    Commission   of  Offences   against  the 

Post' Office. 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  unlawfully 
did  solicit  ("  solicit  or  endeavour  to  procure^^)  one  J.  S.,  then  being  a 
person  employed  by  and  under  the  post-office  of  the  United  Kingdom, 
unlawfully  and  contrary  to  his  duty  to  open  a  post  letter,  the  property  of 
the  postmaster-general,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.     From  this  and  the  foregoing  precedents  an  indictment 
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may  easily  be  framed  for  procuring  the  commission  of  any  ^^  felony  or 
misdemeanor^  punishable  by  the  Post- Office  Acts,^'^  As  to  the  venue^  see 
ante^  p.  19, 

JHisdemeanor^  imprisonment  not  exceeding  two  years^  7  W,  4  ^  I 
Vict.  c.  36,  s.  36,  with  or  without  hard  labour^  for  the  whole  or  any  part 
of  the  imprisonment,  and  with  or  without  solitary  confinement.  Id,  s. 
42;  such  confinement,  not  exceeding  one  month  at  any  one  time,  nor* 
three  months  in  any  one  year;  7  W.  4  ^  I  Vict,  c.  90,  s,  §.  {ante, 
p,  169). 

Evidence. 

Prove  that  the  defendant  solicited  or  endeavoured  to  procure  the  com- 
mission of  the  offence  stated.  It  is  immaterial  whether  the  offence  was 
completed  or  not. 


STEALmG    FROM    A    WRECK. 


Statute, 

7  W.  4  &  1  Vict.  c.  87,  s.  8] — Enacts,  that  whosoever  shall  plunder 
or  steal  any  part  of  any  ship  or  vessel  which  shall  be  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  merchandise,  or 
articles  of  any  kind,  belonging  to  such  ship  or  vessel,  and  be  convic- 
ted thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  fifteen  years,  nor 
less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years. 

Sect.  10 — Place  and  Mode  of  Imprisonment] — Enacts,  that  where  any 
person  shall  be  convicted  of  any  offence  punishable  under  this  act,  for 
which  imprisonment  may  be  awarded,  it  shall  be  lawful  for 
*the  court  to  sentance  the  offender  to  be  imprisoned,  or  to  be  [  *227  ] 
imprisoned  and  kept  to  hard  labour,  in  the  common  gaol  or 
house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  io 
solitary  confinement  for  any  proportion  of  such  imprisonment,  or  of  such 
imprisonment ,  with  hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the  court 
in  its  discretion  shall  seem  meet. 
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Indictment. 


Sussex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  at  the  parish  of ,  in  the  county  afore- 
said, a  certain  ship,  {^' any  slUp  or  vesseV^),  ihe  property  of  a  person 
or  persons  to  the  jurors  aforesaid  unknown,  was  stranded  ^'  in  distress^ 
or  wrecked^  stranded^  or  east  on  short^^)^  and  that  J.  S.,  late  of  the  par- 
ish aforesaid,  in  the  county  aforesaid,  labourer,  then  and  there,  with  force 
and  arms,  ten  pieces  of  oak  plank,  (^^  any  part  of  any  ship^^^  4^<^*}>  ^^ 
the  value  of  five  shillings,  being  parts  of  the  said  ship,  [orj  twenty  pounds 
weight  of  cotton,  ('<  any  goods j  merchandise;,  or  articles  of  any  A»nd"), 
of  the  value  of  twenty  shillings,  of  the  goods  and  merchandise  of  a 
person  or  persons  to  the  jurors  aforesaid  unknown,  belonging  to  the 
said  ship^,  so  then  and  there  stranded  as  aforesaid,  then  and  there 
feloniously  did  plunder,  steal,  take,  and  carry  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  You  may  add  a  second 
count  J  stating  the  ship  to  have  been  ^^  in  distress;"  a  third  count  stating 
the  ship  to  have  been  ^'  wrecked;"  and  a  fourth  count,  stating  the  ship  to 
have  been  '^  cast  on  shore."  If  the  name  oj  the  ship  be  known,  it  should  be 
stated  in  the  indictment;  and  if  the  name  of  the  owner  be  known,  the  ship 
should  be  described  cts  his  property,     .Ss  to  the  venue,  see  ante,  p.  19. 

Felony,  transportion  for  not  more  than  fifteen  nor  less  than  ten  years, 
or  imprisonment,  7  fT.  4  4^  1  Fict.  c.  87,  s.  8,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  such  confinement  not 
exceeding  one  month  at  any  one  time  nor  three  months  in  any  one  year. 
Id.  s.  10. 

Evidence. 

Prove  that  the  ship  or  vessel  in  question  was  stranded  or  cast  on  shore, 
&c.,  as  described  in  the  indictment;  if  the  name  of  the  owner  of  the  ship 
be  stated,  prove  that  she  was  his  property;  and  prove  the  larceny  of  the 
goods  as  directed  ante,  p.  170  etseq.,  whilst  she  was  stranded  and  cast 
on  shore;  that  the  goods  were  part  of  or  belonging  to  the  ship,  as  stated 
in  the  indictment;  and  if  the  name  of  the  owner  of  the  goods  be  stated^ 
prove  them  to  be  his  property. 
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^HUNTING    OR    STEALING    DEER    IN    INCLOSED    PLACES.    [    *22S    ] 


StattUe. 


7  &  8  Geo.  4,  c*  29,  s.  26J — -Enacts,  thai  if  any  person  shall  unlaw- 
fully and  wilfully  course,  hunt,  snare,  and  carry  away,  or  kill  or  wound^ 
or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the  inclosed  part 
of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land  wherein  deer 
shall  be  usually  kept,  every  such  offender  shall  be  guilty  of  felony,  and, 
'being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner 
as  in  the  case  of  simple  larceny;  (ante,  p.  168);  and  if  any  person  shall 
unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away,  or  kill  or 
wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the  unin- 
closed  part  of  any  forest,  chase,  or  purlieu,  he  shall  for  every  such  of- 
fence, on  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum,  not  exceeding  fifty  pounds,  as  to  thci' justice  shall  seem 
meet;  and  if  any  person,  who  shall  have  been  previously  convicted  of 
any  offence,  relating  to  deer,  for  which  a  pecuniary  penalty  is  by  (his  act 
imposed,  shall  offend  a  second  time,  by  committing  any  of  the  offences 
hereinbefore  last  enumerated,  such  second  offence,  whether  it  be  of  the 
same  description  as  the  first  offence  or  not,  shall  be  deemed  felony,  and 
such  offender,  being  convicted  thereof,  shall  be  liable  to  be  punished  id 
the  same  manner  as  in  the  case  of  simple  larceny.     (Ante,  p.  168)« 

Sect.  27] — Enacts,  that  if  any  deer,  or  the  head,  skin,  or  other  part 
thereof,  or  any  snare  or  engine  for  the  taking  of  deer,  shall,  by  virtue  of 
a  search-warrant  to  be  granted  as  hereinafter  mentioned,  be  found  in  the 
possession  of  any  person;  or  on  the  premises  of  any  person  within  his 
knowledge,  and  such  person,  being  carried  before  a  justice  of  the  peace, 
shall  not  satisfy  the  justice  that  he  came  lawfully  by  such  deer,  or  the  head, 
skin,  or  other  part  thereof,  or  had  a  lawful  occasion  for  such  snare  or 
engine,  and  did  not  keep  the  same  for  any  unlawful  purpose,  he  shall,  on 
conviction  bf  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty 
pounds;  and  if  any  such  person  shall  not,  under  (he  provisions  afore* 
said,  be  liable  to  conviction,  then  for  the  discovery  of  the  parly  who  ac- 
tually killed  or  stole  such  deer,  it  shall  be  lawful  for  the  justice,  at  his 
discretion,  as  the  evidence  given  and  the  circumstances  of  the  case  shall 
require,  to  summon  before  him  every  person  through  whose  hands  such 
deer,  or  the  head,  skin,  or  other  part  thereof  shall  appear  to  have  passed; 
and  if  the  person  from  whom  the  same  shall  have  been  first  received, 
or  who  shall  have  had    possession   thereof,  shall  not   satisfy   the  justice 

35 
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that  he  caqae  lawfully  by  the  same,  he  shall,  on  conviction  by  the  justice, 
be  liable  to  the  payment  of  such  sum  of  money,  as  is  hereinbefore  last 
mentioned. 

Sect.  38] — Enacts,  that  if  any  person   shall   unlawfully   and   wilfully 

set  or  use  any  snare  or  engine  whatsoever,  for   the  purpose   of  taking  or 

killing  deer,  in  any  part  of  any  forest,  chase,  or  purlieu,    whether   such 

part  be  inclosed  or  not,  or  in  any  fence  or  bank  dividing   the   same   from 

any   land    adjoining,   or   in   any   inclosed   land   where   deer 

[  *229  ]  *shall  be  usually  kept,  or  shall  unlawfully   and  wilfully  des- 

stroy  any  part  of  the  fence  of  any  latid  where   any  deer  shall 

be  then  kept,  every  such  offender,  being  convicted  thereof  before  a  justice 

of  the  peace,  shall  forfeit  and  pay  such  sum  of  money  not   exceeding 

twenty  pounds,  as  to  the.  justice  shall  seem  meet. 


Indictment  for  hunting  or  stealing  Deer  in  inclosed  Places. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  in  certain 
inclosed  land  ('^  in  the  inclosed  part  of  any  forest y  chase  j  or  purlieu^  or  in 
any  inclosed  land  where  deer  shall  be  ustially  Arepf '),  there  situate,  in  the 
occupation  of  J.  N.^  wherein  deer  had  been  and  then  were  usually  kept, 
one  fallow  deer,  of  the  price  of  forty  shillings,  the  property  of  the  said 
J.  N.,  then  and  there  kept  and  being,  then  and  there  in  the  said  inclosed 
land,  unlawfully,  wilfully,  and  feloniously  did  hunt,  kill,  and  carry  away 
C  course^  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to 
kill  or  wound^^) ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Felony,  punishable  as  simple  larceny,  7  &  8  O.  4,  c.  29,  s.  26.  (See 
ante,  p.  168). 

Evidence* 

To  support  this  indictment,  you  must  prove  the  bunting,  killing,  or 
stealing  of  the  deer,  as  stated  in  the  Indictment;  that  the  land  in  which 
the  offence  was  committed  was  at  the  time  inclosed;  in  the  occupation  of 
J.  N.,  situate  as  in  the  indictn>ent;  and  that  deer  had* been  and  then  were 
usually  kept  therein. 


Indictment  for  hunting  or  stealing  Deer  in  uninclosed  Places,  after  a 

previous  Conviction, 

Commencement  as  ante,  p.  208,  setting  out  the  conviction  to  the  words^ 
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— her  crown  aDd  dignity;  and  the  said  J.  P.  therefore  adjudged  th^  said 
J.  S.,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  fifty  pounds,  and 
also  tq  pay  the  sum  often  shillings  for  costs;  and,  in  default  of  immediate 

payment,  to  be  imprisoned  in ,  there  to  be  kept  to  hard  labour  for 

the  space  of calendar  months,  unless  the  said  sums  should  be  sooner 

paid  [foHoioing  the  conviction].  And  the  jurors  afore^id,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  being  so  convicted,  after^ 
wards,  on  the  third  day  of  August,  in  the  year  aforesaid,  at  the  parish 
aforesafd,  in  the  county  aforesaid,  in  a  certain  uninclosed  part  of  the  said 
chase,  there  situate,  (^^  in  the  uninclosed  part  of  any  forest^  chase  or  pur* 
{teti"),  one  other  fallow  deer,  of  the  price  of  forty  shillings,  then  and  there 
being,  then  and  there,  in  the  said  last-mentioned  uninclosed  part  of  the 
said  chase,  unlawfully,  wilfully,  and  feloniously  did  hunt,  kill,  and  carry 
away  ('^  course^  hunt^  snare^  or  carry  atoay^  or  kill  or  toound^  or  cUtempt 
to  kill  or  toouncf") ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

*To  course,  &c.,  deer  kept  or  being  in  the  uninclosed  part  [  *d30  ] 
of  any  forest,  &c.,  after  a  previous  conviction  for  any  offence 
relating  to  deer,  for  which  a  pecuniary  penalty  is  imposed,  whether  the  sec- 
ond offence  be  of  the  same  description  as  the  first  or  not,  is  deemed  felony, 
punishable  as  simple  larceny.  (See  ante,  p.  168).  7  &  8  G.  4,  c.  29, 
s.  26.  The  offences  relating  to  deer,  for  which  a  pecuniary  penalty  is 
imposed,  are :  Firsts  the  coursing,  hunting,  snaring,  or  carrying  away, 
or  killing,'  or  wounding,  or  attempting  to  kill  or  wound,  any  deer  kept  or 
being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu,  for  the  first  time. 
7  &  8  G.  4,  c.  29,  s.  26.  Secondly^  the  being  in  possession  of,  or  know- 
ingly having  upon  the  premises,  any  deer,  or  the  head^  skin,  or  other  part 
thereof,  or  any  engine  or  snare  for  the  taking  of  deer.  Id.  s.  27.  Lastly <, 
the  setting  or  using  any  snare  or  engine  whatsoever,  for  the  purpose  of 
taking  or  killing  deer,  in  any  part  of  any  forest,  chase,  or  purlieu,  whe- 
ther inclosed  or  not,  or  in  any  bank  or  fence  dividing  the  same  from  any 
land  adjoining,  or  in  any  inclosed  land  where  deer  are  usually  kept,  or  de- 
stroying any  part  of  the  fence  of  any  land  where  any  deer  shall  be  then 
kept.     Id.  s.  28. 

Evidence, 

To  support  this  indictment,  you  must  prove  the  previous  conviction,  as 
directed  ante,  p.  125 — the  identity  of  the  defendant — the  hunting,  killing, 
or  stealing  of  the  deer  by  the  defendant,  as  stated  in  the  indictment — the 
commission  of  the  offence  in  an  uninclosed  part  of  the  chase,  as  describ- 
ed, and  the  locality  of  that  part  of  the  chase  in  which  the  offence  was 
committed. 
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The  prisoner  may  take  exception  to  the  validity  of  the  previous  con- 
viction, and  if  it  be  bad,  he  cannot  be  convicted  upon  this  indictment. 
R.  V.  Allen,  R.  &  R.  613. 

Where  a  summary  conviction  for  an  offence  relating  to  a  deer  did  not 
state  substantively  where  the  place  was  situate  in  which  the  offence  was 
committed,  but  in  awarding  the  distribution  of  the  penally  gave  it  to  the 
overseers  of  D.,  in  the  said  county,  "  where  the  said  offence  was  com- 
mitted," it  was  holden  good.     R.  v,  Weale,  6  C.  &  Pi  135. 


TAKING   OR    RILLING     HARES    OR    CONIES    IN   WARRENS,    &C.,    IN    THE 

NIGHT-TIME. 

Statute. 

7  &  8  G.  4,  c.  29,  s.  30J — Enacts,  that  if  any  person  shall  unlawfully 
and  wilfully,  in  the  night-time,  take  or  kill  any  hare  or  coney  in  any  war- 
ren or  ground  lawfully  used  for  the  breeding  or  keeping  of  hares  or  co- 
nies, whether  the  same  be  inclosed  or  not,  every  such  offender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  punished 
accordingly  :  and  if  any  person  shall  unlawfully  and  wilfully  in  the  day- 
time take  or  kill  any  hare  or  coney  in  any  such  warren  or  ground,  or  shall 
at  any  time  set  oi  use  therein  any  snare  or  engine  for  the  taking  of  hares 

or  conies,  every  such  offender,  being  convicted  thereof  before 
[  *131  ]  a  justice  of  the   peace,    shall    ^forfeit   and    pay  such  sum  of 

money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem 
meet;  provided  always,  that  nothing  herein  contained  shall  affect  any  per- 
son taking  or  killing  in  the  day-time  any  conies  on  any  sea-bank  or  river- 
bank  in  the  county  of  Lincoln^  so  far  as  the  tide  shall  extend,  or  within 
one  furlong  of  such  bank. 

Indictment. 

Commencement  as  antCy  p.  169] — in  the  county  aforesaid,  about  the 
hour  of  eleven  in  the  night  of  the  same  day,  in  a  certain  warren  and 
ground,  ("in  any  warren  or  ground  lawfully  used  for  the  breeding  or 
keeping  of  hares  or  conies^  whether  the  same  be  inclosed  or  «ot").  in  the 
occupation  of  J.  N.,  there  situate,  the  said  warren  and  ground  then  and 
there  being  lawfully  used  for  the  breeding  and  keeping  of  hares  [or^ 
conies],  twenty  hares  then  and  there  being  found,  then  and  there  in  the 
said  warren  and  ground  unlawfully  and  wilfully  did  take,  {^Uake  or  kilV^); 
against  the  form  of  the  statute  in  such  case  made  and  provided,  aad  against  • 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Md  a  count 
for  taking  conies^  if  it  be  necessary. 
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Misdemeanor,  fine,  or  imprisonment,  (with  or  without  hard  labour  for 
the  whole  or  any  part  of  the  imprisonment,  and  with  or  without  soKtary 
confinement,  7  &  8  G.  4,  c.  29,  s.  4,  (ante,  p.  169):  such  confinement 
not  exceeding  one  month  at  any  one  time,  nor  three  months  in  any  one 
year.  7  W.  4  &  1  Vict.  c.  90,  s.  6,  (ante,  p.  169),  or  both.  7  &  S 
G.  4,  c.  29,  s.  30. 

Evidence.  > 

To  support  this  indictment,  you  must  prove — 1st.  That  the  defendant 
took  or  killed  the  hares  (or  conies)  in  the  place  mentioned  in  the  indict- 
ment. ^^Taking,"  in  the  statute,  means  ^'catching,"  and  not  taking 
away.  Where  a  defendant,  who  set  several  wires  in  a  warren,  in  one  of 
which  a  coney  was  caught,  was  seized  just  as  he  was  laying  hold  of  the 
wire  to  take  the  coney,  which  was  then  alive;  the  judges  held  this  to  be 
a  taking  within  the  meaning  of  the  statute.  R.  v.  Glover,  R.  &  R.  269. 
— 2nd.  That  the  offence  was  committed  in  the  night-time,  as  in  the  case 
of  burglary  before,  7  W.  4  &  1  Vict,  c,  86,  s.  4;  for  this  statute  does 
not,  like  the  stat.  9  G.  4,  c.  69,  define  what  shall  be  deemed  to  be  night. 
— Srd.  That  the  place  in  which  the  defendant  took  the  hares  (or  conies) 
was  a  warren  or  ground  then  used  for  the  breeding  or  keeping  of  hares 
(or  conies);  that  it  was  in  the  Occupation  of  J.  N.,  and  is  situate  as  de-' 
scribed  in  the  indictment.  It  is  immaterial  whether  the  warren  or  ground 
was  inclosed  or  not. 

The  statute  does  not  apply  to  taking  or  killing  in  the  day-time   any  ' 
conies  on  any  sea-bank  or  river-bank   in  the  county  of  Lincoln,  so  far  as 
the  tide  shall  extend,  or  within  one  furlong  of  such  bank. 


^TAKING     OR  DESTROTING  FISH    IN    WATER    ADJOINING     A    [    *232   ] 

DWELLING-HOUSE. 


Statute. 

m 

7  &  8  G.  4,  c.  29,  s.  84] — Enactsf  that  if  any  person  shall  unlaw- 
fully and  wilfully  take  or  destroy  any  fish  in  any  water  which  shall  lun 
through  or  be4ii  any  land  adjoining  or  belonging  to  the  dwelling-house  of 
any  person,  being  the  owner  of  such  water,  or  having  a  right  of  fishery 
therein,  every  such  offender  shall  be  guiliy  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  be  punished  accordingly;  and  if  any  person  shall 
unlawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any 
fish  in  any  water  not  being  such  as  aforesaid,  but  which  shall  be  private 
property,  or  in  which  there  shall  be  any  private  right  of  fishery,  every 
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« 

such  offender,  beiog  convicted  thereof  before  a  justice  of  the  peace,  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  fish  taken  or  destroyed  (if 
any),  such  sum  of  mo  ney,  not  exceeding  five  pounds,  as  to  the  justice  shall 
seem  meet;  provided  always,  that  nothing  hereinbefore  contained  shaU 
extend  to  any  person  angling  in  the  day-time;  but  if  any  person  shall,  by 
angling  in  the  day-time,  unlawfully  and  wilfully  take  or  destroy,  or  attempt 
to  take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  he  shall, 
on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any  sum  not 
exceeding  five  pounds;  and  if  in  any  such  water  as  last  mentioned,  he 
shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two 
pounds,  as  to  the  justice  shall  seem  meet;  and  if  the  boundary  of  a^r 
parish,  township,  or  vill  shall  happen  to  be  in  or  by  the  side  of  any  such 
water  as  is  hereinbefore  mentioned,  it  shall  be  sufficient  to  prove  that  the 
offence  was  committed  either  in  the  parish,  township,  or  vill  named  in  the 
indictment  or  information,  or  in  any  parish,  township,  or  vill  adjoining 
thereto. 

Indictment. 

Commencement  cis  ante^  p.  169] — in  the  county  aforesaid,  in  a  certain 
stream  of  water  (''any  ira/er")  then  and  there  running  and  being  in  cer- 
tain land  C  any  land  adjoining  to  or  belonging  to  the  dwelling-house^^) 
adjoining  [or,  belonging]  to  the  dwelling-house  of  J.  N.,  there  situate, 
the  said  J.  N.  then  and  there  being  the  owner  of  the  said  water,  [or,  the 
said  J.  N.  then  and  there  having  a  right  of  fishery  in  the  said  water], 
thirty  fish  called  carp,  of  the  price  of  five  shillings;  thirty  fish  called 
tench,  of  the  price  of  five  shillings;  and  thirty  fish  called  trout,  of  the 
price  of  five  shillings,  then  and  there  being  found,  in  the  said  stream  of 
water,  then  and  there  unlawfully  and  wilfully  did  take  [or,  destroy]; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Where 
the  indictment  alleged  the  fah  to  be  the  goods  and  chattels  of  the  prosecu' 
tor,  the  judges  held  that  these  words  might  be  rejected  as  surplusage.  R^ 
V.  Hundsdon,  2  East,  P.  C.  611. 

Misdemeanor,  fine,  or  imprisonment,  {with  or  without  hard  iabour  for 

the  whole  or  any  pa^  of  the  imprisonment,  and  with  or  with" 
[  *233  ]*  out  solitary  ^confinement,  7  4^  8  G.  4,  c.   29,  s.  4,  {ante,  p. 

169);  such  confinement  not  exceeding  one  month  cU  any  one 
time,  nor  three  month  in  any  one  year.  7  W.  4  4^  1  Fict.  c.  90,  s.  5, 
{ante^  p.  169),  or  both.     7  ^  S  G.  4,  c.  29,  s.  34. 

Evidence. 

Prove  the  taking  or  destruction  of  the  fish  mentioned,  or  some  of 
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tbem.  The  taking  need  not  be  such  a  taking  as  would  be  necessary  to 
constitute  larceny.  See  R.  v.  Glover,  R.  &  R.  269,  (ante,  p.  231). 
But  a  taking  by  angling  in  the  day-time  will  not  be  sufficient.  7  &  8  6. 
4,  c.  29,  s.  34.  If  a  destruction  only  be  charged,  it  must  be  proved  to 
have  been  wilful.  Prove,  also,  that  the  fish  were  taken  or  destroyed  in 
a  stream  (or  water)  running  or  being  in  land  adjoining  to,  see  R.  v. 
Hodges,  (ante,  p.  207)  j  or  belonging  to,  the  dwelling-house  of  J.  N., 
and  which  at  the  time  belonged  to  J.  N.,  or  in  which  he  had  a  right  of 
fishery.  The  local  situation  of  the  dwelling-house  and  water  must  also 
be  proved;  but  if  the  boundary  of  any  parish,  township,  or  vill,  happen 
to  be  in  or  by  the  side  of  the  water,  it  will  be  sufficient  toprove  that  the 
offence  was  committed  either  in  the  parish  &c.,  named  in  the  indictment, 
or  in  the  parish,  &c.,  adjoining  thereto.     7  &  8  G.  4,  c.  29,  s.  34. 


STEALING  OR  DREDGING  FOR  OTSTERS,  &C. 


Statute. 

7  &  8  Geo.  4,  c.  29,  s.  36] — Enacts,  that  if  any  person  shall  steal 
any  oysters  or  oyster  brood  from  any  oyster  bed,  laying,  or  fishery,  be- 
ing the  property  of  any  other  person,  and  sufficiently  marked  out  or 
known  v^^  such,  every  such  offender  shall  be  deemed  guilty  of  larceny, 
and  being  convicted  thereof,  shall  be  punished  accordingly;  (ante,  p. 
168);  and  if  any  person  shall  unlawfully  and  wilfully  use  any  dredge,  or 
any  net,  instrutnent,  or  engine  whatsoever,  within  the  limits  of  any  such 
oyster  fishery,  for  the  purpose  of  taking  oysters  or  oyster  brood,  although 
none  shall  be  actually  taken,  or  shall,  with  any  net,  instrument,  or  engine, 
drag  upon  the  ground  or  soil  of  any  such  fishery,  every  such  person  shall 
be  deemed  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall 
be  punished  by  fine  or  imprisonment,  or  both,  as  the  court  shall  award; 
such  fine  not  to  exceed  twenty  pounds,  and  such  imprisonment  not  to  ex- 
ceed three  calendar  months;  and  it  shall  be  sufficient  in  any  indictment  or 
information  to  describe,  either  by  name  or  otherwise,  the  bed,  laying,  or 
fishery,  in  which  any  of  the  said  ofl^ences  shall  have  been  committed, 
without  stating  the  same  to  be  in  any  particular  parish,  township,  or  vill: 
provided  always,  that  nothing  herein  contained  shall  prevent  any  person 
from  catching  or  fishing  for  any  floating  fish  within  the  limits  of  any  oyster 
fishery,  with  any  net,  instrument,  or  engine,  adapted  for  floating  fish  only. 


Indictment  for  stealing  Oysters  or  Oyster  Brood. 
Commencement  as  antSj  p.  169] — in  the  county  aforesaid  from  a  cer- 
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taio  oyster  bed  {^^any  oy$ier  bed,  layings  or  jUbcry,  being 
[  *334  ]  the  property  *of  any  other  person^  and  sufficienily  marked  out 

or  knotm  as  tticA"),  called ,  the  property  of  J.  N.,  aod 

sufficiently  [marked  out  and]  known  as  the  property  of  the  said  J.  N., 
cue  thousand  oysters,  of  the  value  of  twenty  shillings,  then  and  there  be-* 
ing  found,  then  and  there  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity,  h  is 
sufficient  to  describe,  either  by  name  or  otherwise,  the  bed,  laying,  or 
fishery,  in  which  the  offence  is  committed,  without  stating  the  same  to  be 
in  any  particular  parish,  township,  or  vill. 

Larceny,  punishable  as  such.  7  4"  B  6.  4,  c.  29,  s,  35.  {See  ante, 
p.  168). 

« 

Evidence, 

Prove  a  larceny  of  the  oysters  or  some  of  t^m,  as  directed  ante,  p. 
170  et  seq.  Prove,  also,  that  the  place  from  whence  they  were  taken 
was  at  the  time  the  oyster  bed,  laying,  or  fishery  of  J.  N.,  and  was  suf- 
ficiently marked  out  or  known  as  such. 


Indictment  for  using  a  dredge,  ^c,  in  the  Oyster  Fishery  of  another.^ 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  within  the 
limits  of  a  certain  oyster  bed  {^^any  oyster  bed,  laying,  or  fishery^^) ,  call- 
ed   ,  the  property  of  J.  N.,  and  sufficiently  [marked  out  and]  known 

as  the  property  of  the  said  J.  N.,  unlawfully  and  wilfully  did  use  a  cer- 
tain dredge  ("anj/  dredge,  net,  instrument,  or  engine  whatsoever^^y  for 
the  purpose  then  and  there  of  taking  oysiers  ("  oysters  or  oyster  brood^^); 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  See  the  last 
precedent. 

Misdemeanor,  punishable  by  Jine^  not  exceeding  twenty  pounds,  or  tm- 
prisonment,  not  exceeding  three  months,  (with  or  without  hard  labour,  for 
the  whole  or  any  part  of  the  imprisonment,  and  with  or  without  solitary 
confinement,  7^8  G.  4,  c.  29,  s.  4,  (ante,  p.  169)  ),  such  confinement 
not  exceeding  one  month  at  any  one  time.  7  fT.  4  ^  1  Vict.  c.  90,  s.  5, 
{ante,  p.  169)^  or  both.     7^8  G.  4,  c.  29,  s.  36. 

Evidence. 

Prove  that  the  defendant  used  a  dredge,  tac.   within  the  limits  of  the 
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oyster  bed,  Sec.,  o(  J.  N.,  as  stated  in  the  indictmeDt;  and  that  such  oys- 
ter bed,  &c.  was  at  the  time-  the  property  of  J.  N.,  and  was  sufficiently 
[marked  out  and]  known  as  such.  The  purpose  is  to  be  inferred  fronl 
the  act,  and  it  is  immaterial  whether  the  defendant  actually  took  any  oys- 
ter brood  or  not.  The  statute  does  not  apply  to  persons  catching  or  fish- 
ing for  any  floating  fish  Within  the  limits  of  an  oyster  fishery,  with  any 
net,  instrument,  or  engine  adapted  for  taking  floating  fish  only.  7  fc  8  Gi 
4,  c.  29,  s.  36.- 


■     -,■»•  —  /I 

Indictmtnt  for  drd^giit^  upon  the  Ground  of  the  Oyfter  Fishery  of 

another. 

Commencement  ae  an(e,  p.  169] — in  the  county  aforesaid,  upon  the 
ground  ("^rotmd  or  soiV^)  of  a  certain  oyster  bed  {^^any  oys- 
ter  *bedy  laying^  orfishery^^)  called  — ^,  the  property  of  J.  [  *23i  ] 
N.,  andf  sufficiently  [marked  out  and]  known  as  the  property 
of  the  said  J.  N.,  with  a  certain  net  {^^  any  net,  initrumenty  or  engine^^) 
unlawfully  and  wilfully  did  drag;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen^ 
her  crown  and  dignity. 

Misdemednor;  see  the  last  precedent-.     7  &  8  G.  4,  c.  2^,  s.  36; 

Evidence. 

Prove  that  the  defendant  dragged  with  a  net,  &c.,  upon  the  ground  of 
the  oyster  bed,  '&c.,  as  Mated  in  the  indictment;  and  that  such  oyster 
bed,  &c.,  was  at  the  time  the  property  of  J.  N.,  and  was  sufficiently 
[marked  out  and]  known  a§  such.  The  Statute  does  not  apply  to  persond 
catching  or  fishing  for  any  floatitag  filh  within  the  limits  of  any  oyster  fish- 
ery, with  any  net,  instrument,  or  engine  adapted  for  taking  floating  fish 
only.     7  &  8  G-  4,  c.  29,  s.  36. 
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Statuii. 

7  &  8  G.  4,  c.  29,  s.  45] — For  the  punishment  of  depredations  bom' 

mitted  by  tenants  and  lodgers,  be  it  enacted,  that  if  any  person  shall  steal 

any  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or 

lodging,  whether  the  contract  shall  have  been  entered  into  by  him  dt  her^ 

36 
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or  by  her  bosband,  or  by  aoy  person  on  behalf  of  bim  or  ber,  or  ber  hus- 
band, every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
of  simple  larceny;  (ante,  p.  168);  and  in  every  such  case  of  stealing  any 
chattel,  it  shaU  be  lawful  to  prefer  an  indictment  in  the  common  form  aa 
for  larceny;  and  in  every  such  case  of  stealing  any  ^xture,  to  prefer  an 
indictment  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger, 
and  in  either  case  to  lay  the  property  in  the  owner  or  person  letting  to 
hire. 


Indictment. 

The  indictment  for  stealing  a  chattel  will  be  in  the  form  ante,  p.  168, 
and  for  stealing  a  fixture,  in  the  form  ante,  p.  211.  The  article  stolen 
must  be  described  as  the  property  of  the  landlord;  and  in  the  latter  case 
the  dwelling-house  or  lodging  must,  according  to  circumstances,  be  de- 
scribed as  the  dwelling-bouse  of  the  defendant,  or*  of  the  landlord,  as  in 
burglary. 

Felony^  punishable  as  simple  larceny.  7  &  8  G.  4,  c.  29,  s.  45, 
(ante,fp.  168). 

Evidence. 

Prove  a  larceny  of  the  chattel  mentioned  in  the  indictment,  as  directed 
ante,  p.  170  et  seq.:  or,  if  the  indictment  allege  that  the  defendant  stole  a 

fixture,  prove  the  allegations  of  that  indictment,  as  directed  ante 
[  *236  ]  p.  212.     Independently  of  the  ^statute,  the  contract  of  letting, 

and  that  the  goods  were  in  his  possession  under  that  contract, 
would  be  matter  of  defence  for  the  defendant;  but  as  that  circumstance 
would  Qow  be  no  defence,  it  is  immaterial  whether  the  contract  of  letting 
be  proved  or  not. 


BREAKING   AND    ENTERING   A    CHURCfi    OR    CHAPEL,    AND   STEALING 

THEREIN. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  10] — Enacts,  that  if  any  person  shall  break  and 
enter  any  church  or  chapel,  and  steal  therein  any  chattel,  or  having  stolen 
any  chattel  in  any  church  or  chapel,  shall  break  out  of  the  same,  every 
such  offender,  being  convicted  thereof,  shall  suffer  death  as  a  felon. 
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«  &  7  Will.  4,  c.  4]— Recites  the  5  &  6  Will.  4,  c.  81,  which,  after 
reciting  the  7  &  8  G.  4,  c.  29,  s.  10,  altered  the  punishment  for  sacri- 
lege; and  enacts,  that  all  persons  who  may  hereafter  be  duly  convicted  of 
any  of  the  offences  mentioned  in  the  said  act,  shall  ^nd  may  be  sentenced 
by  the  court  or  judge  by  or  before  whom  such  offenders  may  be  tried  to 
transportation  for  life  or  for  any  term  of  years  not  less  than  seven,  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years,  with  or  without 
hard  labour,  and  for  any  period  of  solitary  conGnement  during  such  impri- 
sonment, at  the  discretion  of  such  court  or  judge.  But  see  7  Will.  4  & 
1  Vict.  c.  90,  s.  6,  (ante,  p.  169). 

Indictment. 

Commencement  as  ante  p.  169.] — in  the  county  aforesaid,  the  church 
of  the  said  parish  lor^  a  certain  chapel]  ("  any  church  orchapeV^)^  there 
situate,  feloniously  did  break  and  enter,  and  then  and  there  in  the  said 
church,  one  silver  cup  (^'  any  chatteV^)  of  the  value  of  six  pounds,  of  the 
chattels  of  the  parishioners  of  the  said  parish,  in  the  said  church  then  and 
there  being  found,  then  and  there  feloniously  and  sacrilegiously  did  steal, 
take,  and  carry  away  ;  against  the  form  of  the  statutes  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

If  a  chapel  which  is  private  property  be  broken  and  entered,  lay  the 
property  as  in  other  cases  of  larceny. 

If  a  parish  church  be  broken  and  entered,  add  a  count  stating  the  chat- 
tel to  be  the  chattel  of  the  rector,  and  another  stating  it  to  be  the  chattel 
of  the  churchwardens.    See  1  Hale,6I,22;  Id.  81;  2  East,. P.  C.681. 

Felony,  7  &  8  6.  4,  c.  29,  s.  10;  transportation  for  life,  or  not  less 
than  seven  years,  or  imprisonment  not  exceeding  three  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement;  6  &  7 
Will.  4,  c.  4;  such  confinement  not  exceeding  one  month  at  any  time, 
Dor  three  months  in  any  one  year.  7  Will.  4  &  1  Vict,  c  90,  s.  5, 
(ante,  p.  169). 

*  This  offence  is  not  triabk  at  any  quarter  sessions.  5  &  [  *237  ] 
6  Vict,  c.38,  s.  1.  (ante,  p.  69). 

Evidence. 

Prore  that  the  defendant  broke  and  entered  the  church  or  chapel  describ- 
ed in  the  indictment,  in  the  same  manner  as  in  burglary,  (post,  Sect.  4), 
except  that  it  need  not  be  proved  to  have  been  done  in  the  night-time. 
The  Testry  is  part  of  the  church  for  this  purpose.  Reg.  v.  Evans,  C.  & 
Mar.  293.  If  the  evidence  fail  in  this  respect,  the  defendant  may  be 
convicted  of  simple  larceny.  Then  prove  the  larceny,  as  directed  ante, 
p.  170  it  seq.     The  words  *^  any  cbatteP'  would  probably  be  held  to  ex- 
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lend  to  arlicles^  in  a  church  o^.  chapel,  though  not  used  for  dirme  service; 
for  the  words  '^  any  good^"  in.  the  repealed  statute  1  Ed*  6,  c.  12,  were 
held  not  to.  be  confined  to  goods  used  for  divine  service,  but  to  extend  to 
articles  used  in  the  church  to  keep  it  io,  repair,  as  a  ppt  used  to  bold  char- 
coal for  airing  tiie  vaults,  and  a  snatch-block  use4  to  raise  weights  if  the 
hells  wanted  repair.  R.  v.  Rourke,  R.  &  R.  386.  The  allegation  of 
property  in  the  parishioners,  rector,  or  churchwardens,  will  be  sufficiently 
proved  by  evidence  that  the  church  is  a  parish  church;  but  tba  property 
in  goode.  in.  a.  chapiel  musj  be.  proved  as  in  ordinary  cases.  Upon  an  in- 
dictment for  stealing  goods  from  a  dissenting  chapel,  the  first  count  of  the 
indictment  described  them  as  the  property  of  the  trustees  of  the  chapel, 
and}  the.  ^econ.d  as  tli/s.  property  of  a  perspawho  was  employed  to  take  care 
of  the  chapel,  kepl^  the  keys  of  the  chapel,  and^  receive(^a  sa]f|rj  for  so 
doing;  th,e  first  coupt  was  not  proved,  and  the  judges  held  that  the  second 
^ould  not  be  sustained,  because  the  goods  could  not  be  considered  as.  be- 
longing to  the  chapel-keeper.  R.  v.  Hutchinson,  R.  &  R.  412.  Where 
a  prisoner  was  indicted  for  stealing  a  Bible,  a  hymn-book,  and  a  pair  of 
brass  sconces,  the  property  of  J.  B.  and  ochersi^  which  it  appeared  had 
been  stolen  from  a  Methodist  chapel  at  Fak^nham,  and  the  Bible  and 
hymn-book  had  been  presented  to  the  Society  of  Methodists  there,  of 
which  J.  B.  was  one^  and  also  a  trustee  of  the  chapel,  but  the  trust-deed| 
was  not  produced.  Parke^  J.  held,  that  as  J.  B.  was  one  of  the  society, 
ibe  properly  was^  well  laid  in  him.  R*  v.  Bouhon,  5,  C.  &  P.  537.  Last-, 
ly,  prove  that  the  church  or  chapel  is  situate  as  described  in  the  indict- 
ment. 

The  word  ^'  chanel"  in  the  statute  has  been  construed  not  to  apply  to. 
chapels  of  dissenters.  Where  the  prisoner  was  indicted  for  breaking  and 
entei;ing  a  chapel,  which  appeared  from  the  evidence  to  be  a  dissenting 
chapel,  Gtiselee,  J.,  and  Vaughan,  B.,  held  that  the  statute  applied  only 
to  chapels  of  the  church  of  England;  because  where  the  legislature  meant 
to  protect  the  chapels  of  dissenters,  they  expressly  mention  them,  as  in 
the.stat  7  &  8  G.  4,  c.  30,  s.  2.  R.  ».  Warr^^rj,  6  C.  &  P.  336,  n.; 
see  also  R.  v.  Nixon,  7  C.  &  P.  442. 


Ifidicimentjor  stfialingAn  and  breaking  out  of  a  church  or  chapel. 

Commencement  as  oti/e,  p.  169]-r~in  the  county  aforesaid,  one>  silver 
cup)  of  the  value  of  six  pounds,  of  the  chattels  of  th^  parishioner^  of  the 
said  parish,  in  the  church  (V^  churt^  or  chapel^^)  of  thesgid  parish  there 

situate,  then  and  there  being  found,  then  and  there  in  the  said 
I  *238>  ]  church  feloniously  did  steal,  take,  and  carrjr  axvay;  and  that  *the 

said  J.  S.,  so  being  in  the  said  church  as  aforesaid,  and  having 
^en  and  there  committed  the  said  felony  in  the  said  church  as.  i|fb{;es{Lid|. 
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afterwards,  and  after  be  had  so  committed  the  said  felony  in  the  said 
church  as  aforesaid,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  the  pariah  aforesaid,  in  the  county  aforesaid,  feloniously  did  break  out 
of  the  said  cbuitrb,  against  the  iopm  of  the  siatujte  in  such  case  made  and 
provided,  against  the  peace  of  our  lady  the.  Queen,  her  crown  and  dignity. 
See  ike  lastnreeedeni. 
Felony.  7  ^  8t  O.  4,  c.  29,  s.  lO.     See  the  last  precedent. 

Evidence. 

Prove  the  larceny,  aS: directed  in  the  hist  case;-  prave  the  breaking^ oyt,^ 
as  In  burghry^  (post.  Sect.  IV),  except  that  it  need  not  be  proved  to  have 
been  done  in  the  night-time;  and  prove  the  local  situation  of  the  chuich  oi^ 
chapel,  as  described  in  the  indictment. 


HOUSEBREAKING,  fcc. 


Statutes. 

7  JL  8  G.  4,  c.  29i)  s.  12]— Enacts,  that  if  apy  person  shall  break  andi 
enter  any  dwelling-house,  and  steal,therein  any  chattel,  moq^y,  or  valuable, 
security,  to  any  value  whatever;  or  shall  steal  in  any  dwelling-house  an)^ 
chattel,  money,  or  valuable  security,  to  the  value  in  the  wJiole  of  five. 
Ifpunds  or  more,  every  such,  offender,  being  convicted  thereof,  shall. sufiei;- 
d,eath  as  a  felpn.. 

&ecU  13} — Provides  and  enacts^  that  no  building,  although  within  the» 
same  curtilage  \|rith  the  dwelling-house,  and  occupied,  th.erew.ith,  should  be« 
deemed  to  be  part  of  such,  d.^.QUiQg-house.  for  tbp  purpose  of  burglary,  o^- 
for  any  of  the  purposes  aforesaid,  unless  there  shall  be  a  communication, 
between  such  building  and  dwelling-house,  either  immediate,  or  by  means^ 
of  a  covered  and  inclosed  passage  leading  from  the  one  to  the  other. 

7  W.  4  &  1  Vict.  c.  90v  s.  l]-rJlecft«l  ^  siat.  2  &  3  W.  4,  c.  62.. 
8.  1.  whereby^  after  reciting  the  7  ^  8  G.  4,  c.  29,  s.  12,  the  punishnuni 
q/  death  for  stealing  in  a  dwelling-house  to  the  value  of  Jke  ppunds  uas, 
altered  to  transportation  for  life;  and  the  stat.  3  4^  4  W.  4,  c.  44,  ss.  ]| 
and  2,  which  after  reciting  the!  ^8  G.  4,  c.  29,  ss.  12  and  13,  altered 
the  punishment  for  breaking  and  entering  in  a  dwelling-house  and  stealing^ 
therein;  and  enacts,  that  so  much  of  the'said  act  of  2  &  3  W.  4,,  as  relates, 
to  ti^e  punishment  of  persons  convicted  of  offences  for  which  they  are  lia-. 
ble,  under  the  said.act^  tp  hie  transported  for  lifct  and  sp.u^uch  of.  tbe  wfit 


386  LARCENY. 

act  of  3  &  4  W.  4,  as  relates  to  the  pnnishmeat  of  any  person  convicted 
of  the  ofience  of  breaking  and  entering  any  dwelling-house  and  stealing 
therein,  as  in  that  act  mentioned,  shall,  from  and  after  the  commencement 
of  this  act,  be  and  the  same  are  hereby  repealed;  and  that,  from  and  after 

the  commencement  of  this  act,  (1st  Oct.  1837),  every 
[  *239  ]   person  ^convicted  of  any  of  such  offences  shall  be  liable  to  be 

transported  beyond  the  seas  for  any  term  not  exceeding  fifteen 
years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing three  years. 

7  W.  4  &  1  Vict.  c.  86|  s.  5] — Enacts,  that  whosoever  shall  steal 
any  property  in  any  dwelling-house,  and  shall  by  any  menace  or  threat 
put  any  one  being  therein  in  bodily  fear,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fifteen  years,  nor  less  than  ten  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years. 

Sect.  7,  (and  see  7  W.  4  &  I  Vict.  c.  90,  s.  3,  ante,  p.  198) — Place 
and  Mode  of  Imprisonment] — Enacts,  that  where  any  person  shall  be 
convicted  of  any  offence  punishable  under  this  act,  for  which  imprison- 
ment may  be  awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  of- 
fender to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour  in 
the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  of- 
fender shall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of 
such  imprisonment,  or  of  such  imprisonment  with  hard  labour,  not  exceed- 
ing one  month  at  any  one  time,  and  not  exceeding  three  months  in  any 
one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 

Sect.  9 — Construction  of  the  word  "  Property^^] — Enacts,  that  the 
word  "  property"  shall  throughout  this  act  be  deemed  to  denote  every- 
thing included  under  the  words  "  chattel,  money,  or  valuable  security,** 
used  in  the  7  &  8  G.  4,  c.  29.     (See  ante,  p.  214.) 


Indictment  for  Housebreaking. 

Commencement  as  ante^  p.  1G9] — in  the  county  aforesaid,  the  dwelling- 
house  of  J.  N.,  there  situate,  feloniously  did  break  and  enter,  and  two 
pewter  dishes,  of  the  value  of  five  shillings;  one  dressing-case,  of  the 
value  of  two  pounds;  and  six  chairs  of  the  value  of  thirty  shillings, 
("  chattel^  money^  or  valuable  security^^^  see  7  &  8  G.  4,  c.  29,  s.  6, 
(ante,  p.  214),  of  the  goods  and  chattels  of  the  said  J.  N.,  in  the  said 
dwelling-house  then  and  there  being  found,  then  and  there  in  the  said 
dwelling-house  feloniously*  did  steal,  take,  and  carry  away;  against  the 
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form  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  indietftunt 
has  bten  held  student  wUhoui  the  word9  '*  in  the  said  dufelling-house^^ 
before  the  words  ^^feloniously  did  stealy*^  Sfc.  Reg.  v.  Andrews,  C.  & 
Mar.  121,  overruling  Reg.  v.  Smith,  2  M.  &  Rob.  115,  (post,  p.  247). 
An  indietmeni  is  sustainable  for  a  misdemeanor  y  which  charges  that  the 
defendant  unlawfully  broke  and  entered  the  dwelling-house  of  J.  JV*.  with 
intent  the  goods  and  chattels  in  the  said  dwelling-house  then  and  there 
being  to  steals  without  stating  whose  goods  he  intended  to  steal.  Reg.  v. 
Lawes,  1  C.  &  K.  62. 

Felony,  7  4^  8  G.  4,  c.  29,  s.   12,  transportation  for  not  more  than 
fifteen  nor  less  than  ten  years,  or  imprisoned  not   exceeding  three  years; 
7  W.  4  ^  I  Vict.   c.  90,  s.    1 ;  with  or  toithout  hard  labour , 
and  *with  or  without  solitary^confinement,  such  confinement  not  [  "^240  ] 
exceeding  one  month  at  any  one  time,  nor  three  months  in  any 
one  year.     Id.  s.  3,  (ante,  p.  195). 

Evidence. 

*  The  Dwelling-house  of  J.  A*.] — This,  must  be  proved  in  the  same 
manner  as  in  burglary,  (see  post.  Sect.  4).  By  stat.  7  &  8  G.  4,  c. 
29,  s.  13,  it  is  provided  and  enacted,  that  no  building,  although  within 
the  same  curtilage  with  the  dwelling-house,  and  occupied  therewith,  shall 
be  deemed  to  be  part  of  such  dwelling-house  for  the  purposes  of  house-> 
breaking,  stealing  in  the  dwelling-house,  ftc,  unless  there  shall  be  a 
communication  between  such  building  and  dwelling-house,  either  imme- 
diate, or  by  means  of  a  covered  and  inclosed  passage  leading  from  the 
one  to  the  other. 

Did  break  and  enter.'] — This  must  be  proved  in  the  same  manner  a$ 
in  burglary;  1  Hale,  526;  Fost.  108;  see  post.  Sect.  IV);  except  that 
it  need  not  be  proved  to  have  been  done  in  the  night-time;  but  if  it  be 
proved  to  have  been  done  in  the  night-time,  so  as  to  amount  to  burglary, 
the  defendant  may  notwithstanding  be  convicted  upon  this  Indictment. 
See  R.  V.  Pearce,  R.  v.  Robinson,  ante,  p.  32. 

Then  and  there  in  the  said  Dwelling-house^  ^'c] — There  must  be  an 
actual,  and  not  merely  a  constructive,  taking,  but  in  all  other  respects  the 
larceny. may  be  proved  in  the  manner  directed,  ante,  p.  170  et  seq. 
Where  the  prosecutor,  in  consequence  of  the  threat  of  an  armed  mob, 
fetched  provision  out  of  his  house  and  gave  them  to  the  mob,  who  stood 
outside  the  door,  this  was  holden  not  to  be  a  stealing  in  the  dwelling-house. 
Reg.  V.  Leonard,  Cheshire  Special  Commission,  1842.  Where  it  ap- 
peared that  the  prisoner,  after  breaking  and  entering  the  bouse^  took  two 


288  LARCENY. 

half-sovereigos  from  a  bureau  in  one  of  tbe  rooms,  but,  being  immediately 
delected,  threw  them  under  the  grate  in  that  room;  Park^  J.,  held  that 
this  was  a  sufficient  asportation  to  constitute  a  stealing  within  the  meaning 
of  this  clause  of  the  statute.  R.  v,  Amrer,  6  C.  &  P.  344.  The  value 
of  the  goods  is  immaterial,  if  a  breaking  and  entiy  be  proved. 

If  the  prosecutor  succeed  in  proving  the  larceny,  but  fail  in  proving 
any  of  tbe  other  circumstances  above  mentioned,  the  defendant  may  be 
convicted  of  simple  larceny;  or,  if  the  prosecutor  fail  in  proving  the 
breaking  and  entry,  and  the  goods  be  laid  and  proved  to  be  of  the  value 
of  five  pounds,  the  defendant  may  be  convicted  of  stealing  In  the  dwel- 
ling-chouse. 


indicimtni  for   stealing   in   a   Dwelling'howej  sofne    Persons  therein 

being  put  in  Fear. 

Commencement  as  ante^  p.  169] — in  the  county  aiforesaid,  bne  silver 
bason,  of  the  value  of  three  pounds,  and  one  coat,  t>f  the  value  bf  five 
shillings,  (^^  any  properiyy^^  7  W.  4  &  1  Vict.  t.  86,  S.  5,  (and  see  ante, 
jp.  239)),  of  the  g^oods  and  chattels  of  J.  N.,  in  the  dwelling-house 
of  the  said  J.  N.  there  situate,  then  and  there  being  found,  then  and 

there  in  the  said  dwelling-house  feloniously  clid  steal,  take 
[  *241  ]   "^and  carry  aWay;  one  J.  L.,  and  M.  his  wife,  &c.,  to  wit,  at 

the  time  qjf  the  committing  of  the  felony  aforesaid,  so  being 
iand  in  the  said  dwelinging-house,  and  therein  by  the  said  J.  S.,  and 
a  certain  menace  and  threat  then  used  by  the  said  J.  S.,  tnen  ana  there 
being  put  in  fear;  against  tbe  forth  of  the  Statute  in  such  case  made  and 
t)rovided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  The  indictment  must  expressly  allege  that  iomie  peNon  in  the 
house  toM  put  in /ear  by  the  defendant.  R.  v.  Weatberington,  2  Leach, 
671;  2  East,  P.  C.  636. 

Felony^  transportaiionfor  Hot  more  than  fifleen,  nor  less  than  ten  years^ 
br  imprisonmentj  noi  exceeding  three  years;  7  W.  4,  &  1  Vict.  c.  86,  s. 
b;  with  or  mthout  hird  labour j  and  with  or  without  solitary  eonfinementy 

» 

^ticA  confinement  not  txceeding  one  month  at  any  onH  Kme,  and  not  exceed^ 
ing  three  months  in  any  one  yltari     Id.  s.  7;  (ante,  p.  239.) 

Prove  the  larceny,  as  directed  ante,  p.  170,  et  seq.  The  value  is  im- 
material, ijf  some  person  was  in  the  house  at  the  time,  and  was  put  in  fear 
by  a  menace  or  threat  of  the  defendant;  which  may  be  either  by  words 
t>r  gestures.  R.  v.  Jackson,  1  Leach,  269.  Then  prove  that  the  larce- 
hy  was  committed  in  the  dwelling-house  of  J.  N.  situate  as  described  in 
the  indictment,  or  in  some  building  occupied  therewith,  and  connected  or 
bt>mmUnicating  therewith,  either  immediately  or  by  means  of  a  cotered 


mtmmf^im^mr^^ '        j^-v'V  "'" 


«. 


and  inclosed  passage.     (Ses  l^  -t:.^ 

prore  that  the  person  mentioaec  a.  u*-.  . 

time,  and  was  put  in  fear  by  the  mmmmsi 

his  accomplices.     R.  v»  Etberii^laai,  £  1 

On  the  former  statutes,  which  did  not  ^tn^u*.    ^■ 

put  Id  fear  by  a  menace  or  threat^  it  does  vox  u-^,*^ 

whether  it  was  necessary  to  prove  an  actna^  muoc  .  . 

practice  has  been  upon  the  repealed  stat.  S  W.  ki  X 

this  purpose  is  the  same  as  the  other  statutes,  to  t^uii-    «  . 

fear,  where  the  fact  was  committed  out  of  the  ptetmof.  c    ^ 

as  not  to  amount  to  a  robbery  at  common-law,  and  k  h»  \0ipc.   -.. 

fact  be  committed  in  the  presence  of  the  party,  to  depcoc  u^^    . 

stances  whether  fear  will  or  will  Dot  be  implied;  if  the  y»f\^  *    • 

presence   the  property   was   taken  was   not  conscious  of  tut  i«t 

fear  could  be  implied.     2  East,  P.  C.  635.     But  now,  by  the  tr:.^  '. 

words  of  the  statute,  the  putting  in  fear  must  be  proved  to  have  U:(»'  ^^ 

an  actual  menace  or  threat. 

If  the  prosecutor  fail  to  prove  that  the  person  mentioned  in  the  indki^ 
ment  was  in  the  dweIltng-house>  and  was  put  in  fear,  the  defendant  may 
still  be  convicted  of  simple  larceny  ;  or  if  the  goods  stolen  in  the  dwell*' 
ing-house  be  laid  and  proved  to  be  of  the  value  of  five  pounds,  he  may  be 
convicted  of  stealing  in  the  dwelling-house^ 


^Indieiment  for  tteaUng  from  a  Dwelling'^house  io  the  value  £  *242  ] 

of  51 

CommentemtfU  as  antt^  p.  16d]T-in  the  county  aforesaid,  one  silver 
sugar  bason,  of  the  value  of  three  poiAlds,  six  silver  table-spoons,  of  the 
value  of  ,  and  two  silver  tea-spoons  of  the  value  of 

^<  chattel^  money^  tr  valuable  tecurjty,"  see  t  &  8  G.  4,  c.  3,  of  the 
goods  and  chattels  of  one  J.  6.,  in  the  dwelling-house  of  the  said  J.  G. 
there  situate,  then  and  there  being  found,  then  and  there  being  in  the  said 
dwelling-house,  feloniously  did  steal,  take  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity.  Where  the  indictment 
alleged  that  the  defendants  there  stole  certain  goods  in  the  dwelling-house 
of  W.  ^Mhen  and  there  being,"  omitting  the  words  ^^  there  situate," 
the  judges  held  that  the  house  must  be  considered  as  described  of  the 
place  laid  as  a  special  venue.  R.  v.  Walpole,  1  Mood.  C.  C.  44;  and 
see  R.  V.  Richards,  1  M.  &  W.  177. 

Felony  J  7  4^  8  G.  4,  c.  29;  ante^p,  238);  transportation  for  not  more 

than  fifteen^  nor  leee  than  ten  yeare^  or  imprisonment  not  exceeding  three 

years;  7  W.  4,  and  1  Vict.  c.  90,  t .  1 ;  or  wUh  or  iDithout[hard  Zo&our, 

and  with  or  without  solitary  confinement^  such  confinement  not  exceeding 

37 
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one  month  at  any  one  tinUy  fior  three  months  in  any  one  year.     Id.  s.  Sy 
(ante^  p.  195). 

Evidence. 

Prove  the  larceny  as  directed  ante,  p.  170,  et  seq.  Prore  it  to  bare 
been  committed  in  the  dwelling-house  of  J.  N.,  or  in  some  building  occu- 
pied therewith,  and  connected  or  communicating  therewith,  either  imme- 
diately or  by  means  of  a  covered  and  inclosed  passage  leading  from  the 
one  to  the  other;  (see  the  evidence  in  the  last  case  but  one) ;  and  prove 
the  goods  stolen  to  be  of  the  value  of  five  pounds  or  more. 

If  you  fail  to  prove  the  larceny,  the  defendant  must  of  course  be  ac- 
quitted altogether.  If  you  fail  to  prove  it  to  have  been  committed  in  a 
dwelling-house  or  some  building  communicating  therewith,  (such  as  bur- 
glary might  be  committed  in,  2  East,  P.  C.  644;  and  see  post.  Sect.  IV), 
or  fail  to  prove  that  it  was  the  dwelling-house  of  J.  N.  (R.  v.  White, 
1  Leach,  252:  R.  r.  Woodward,  Id.  253,  n.;  (and  see  ante,  p.  41), 
or  fail  to  prove  the  goods  (stolen  at  any  one  time,  R.  v.  Petrie,  1  Leach, 
294:  s^e  R.  v.  Hamilton,  Id.  348:  R.  v.  Jones,  4  C.  &  P.  217:  R.  v. 
Dunn,  ante,  p.  59),  to  be  of  the  value  of  five  pounds,  the  defendant 
must  be  acquitted  of  the  compound  ofi!ence,  and  found  guilty  of  the  sim- 
ple larceny  only. 

It  has  been  held  in  several  cases,  that  if  a  roan  steal  the  goods  of  ano- 
ther in  his  own  house,  R.  v,  Thompson,  1  Leach,  338,  or  a  woman  steal 
the  goods  of  a  stranger  in  the  house  of  berJfcusband,  R.  v.   Gould,   1 
Leach,  4,  it  is  not  within  the  statute,    which   was   not  intended  to  pro- 
tect property  which  might  be  in  a  house  from    the  owner  of  the  house, 
but  from  the  depredations  of  others,  but  these  cases  appear  to  be  over- 
ruled by  that  of  Reg.  v.  Bowden,  2  Mood.   C.  C  285;  1  C  &  K.  147, 
where  all  the  judges  agreed  that  stealing  in  a  dwelling-house  to  the  value 
of  5Z.,  by  the  owner  of  the  house,   was  within  the  7  &  8  G.  4,  c.  29,  s. 
12.     Where    a   lodger  invited   an  acquaintance   to  sleep  at 
[  *243  ]   *his  lodgings    without    the    knowledge    of  his  landlord,    and 
during  the    night   stole   his    watch    from    the     bed's     head, 
it   was    doubted,    at    the    trial,  whether   the    lodger    was    not    to    be 
considered  as  the  owner  of  the  house  with  respect  to  the  prosecutor;  but 
the  judges  held,  that  the  defendant  was  properly  convicted  of  stealing  in 
the  dwelling-house.     R.  v.  Taylor,  R.  &  R.  418.     So,  if  the  goods  be 
under  the  protection  of  the  person  of  the  prosecutor  at  the  time  they  are 
stolen,  the  case  will  not  be  within  the  statute.      As,  for  instance,  where 
the  defendant  procured  money  to  be  delivered  to  him  for  a  particular  pur- 
pose, and  then  ran  away  with  it;  R.  v.  Campbell,  2  Leach,  264;  (ante, 
p.  183);  and  where  the  prosecutor,  by  the  trick  of  ring-dropping,  was  in- 
duced to  lay  down  his  money  upon  a  table,  and  the  defendant  took  it  up 
and  carried  it  away;  R.  ».  Owen,  2  Leach,  572;  2  East,  P.  C  645; 
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these  cases  were  boloen  not  to  be  within  the  statute.  For  a  case  to  be 
within  the  meaning  of  the  statute,  it  is  necessary  that  the  goods  should  be 
under  the  protection  of  the  house,  and  be  deposited  in  it  for  safe  custody. 
But  property  left  at  a  house  for  a  person  supposed  to  reside  there,  will 
be  under  the  protection  of  the  house,  and  the  stealing  of  it  will  be  within 
the  statute.  Two  boxes  beloneing^to  A.,  who  resided  at  ^L  Rupert- 
street,  were  delivered  by  a  porter  (whether  by  mistake  or  d^^n  did  not 
appear)  at  No.  33,  in  the  same  street;  the  owner  of  the  house,  imagining 
that  they  were  for  the  defendant,  who  lodged  there,  delivered  them  to 
him;  the  defendant  converted  the  contents  of  the  boxes  to  his  own  use, 
and  absconded;  it  was  doubted  at  the  trial  whether  the  goods  were  suffi- 
ciently within  the  protection  of  the  dwelling-house  to  bring  the  case  within 
the  statute,  but  the  judges  held  that  they  were,  and  that  the  conviction  for 
the  capital  ofTence  was  therefore  correct.  R.  v,  Carroll,  1  Mood.  C  C. 
89.  So,  if  one,  on  going  to  bed,  put  his  clothes  arid  money  by  his  bed- 
side, these  are  under  the  protection  of  the  dwelling-house,  and  not  of  the 
person.  R.  v.  Thomas,  Car.  Sup.  295.  So,  where  a  man  went  to  bed. 
with  a  prostitute,  having  put  his  watch  in  his  hat  on  a  table,  and  the  wo- 
man stole  the  watch  while  he  was  asleep;  this  was  held  to  be  a  stealing  in 
the  dwelling-house,  and  not  a  stealing  from  the  person.  R.  v,  Hamilton, 
8  C.  &  P.  49.  It  is  a  question  for  the  court,  and  not  for  the  jury,  whe- 
ther goods  are  under  the  protection  of  the  dwelling-house,  or  in  the  per- 
sonal care  of  the  owner.     R.  v.  Thomas,  supra. 


BREAKING,  &C.,  A    BUILDING  WITHIN  TUG   CURTILAGE    AND  STEALING 

THEREIN. 


Statute. 

7  &  8G.  4,  c.  29,  s.  14] — Enacts,  that  if  any  person  shall  break  and 
enter  any  building,  and  steal  therein  any  chattel,  money,  or  valuable  secu- 
rity, such  building  being  within  the  curtilage  of  a  dwelling-house,  and  oc- 
cupied therewith,  but  not  being  part  thereof  according  to  the  provisions 
hereinbefore-mentioned,  every  such  offender,  being  convicted 
thereof,  either  upon  an  indictment  for  the  same  ♦offence,  or  [  *244  ] 
4ipon  an  indictment  for  burglary,  house-breaking  or  stealing  to 
the  value  of  five  pounds  in  a  dwelling-house,  containing  a  separate  count 
for  such  offence,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years, 
or  10  be  imprisoned  for  any  term  not  exceeding  four  years;  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit),  in  addition  to  such  imprisonment. 
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7  W.  4  &  1  Vict.  0.  90,  8.  2]— Recites  (inttr  aUa)  tbe  7  <&  8  G.  4, 

c.  29,  s.  14,  and  enacts,  that  so  much  of  the  said  act  as  relates  to  the 
punishment  of  persons  convicted  of  any  of  the  offences  hereinbefore  spe- 
cified, as  in  that  act  contained,  shall  from  and  after  (he  commenceoient  of 
this  act  be,  and  the  same  are  hereby  repealed;  and  every  person  convict- 
ed after  the  commencement  of  this  act  of  any  such  offences  respectively, 
shall  be  lialAs  to  be  transported  beyond  the  seas  for  any  term  not  exceed- 
ing fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years.     Sect.  3.  (See  ante>  p«  195). 

Indictments 

Commencement  as  antCj  p,  169] — in  the  county  aforesaid,  a  certain 
building  of  one  J.  N.,  there  situate,  feloniously  did  break  and  enter,  (the 
said  building  then  and  there  being  within  the  curtilage  of  the  dwelling- 
bouse  of  the  said  J.  N.,  there  situate,  and  by  the  said  J.  N.  then  and 
there  occupied  therewith,  and  there  being  then  and  there  no  communica- 
tion between  the  said  building  and  the  said  dwelling-bouse,  either  immedi- 
ate or  by  means  of  any  covered  and  inclosed  passage  leading  from  the  one 
to  the  other),  and  that  the  said  J.  S.  then  and  there,  in  the  said  building, 
with  force  and  arms,  one  silver  watch  of  the  value  of  forty  shillings, 
("  chattel^  money y  or  valuable  security ^^^  see  7  &  8  G.  4,  c.  29,  s.  5, 
ante,  p.  213),  of  the  goods  and  chattels  of  the  said  J.  N.,  in  the  said 
building  then  and  there  being  found,  then  and  there  in  the  said  building 
feloniously  did  steal,  take,  and  carry  away  ;  against  the  form  of  the  sta- 
tutes in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  This  count  may  be  added  to  an  in- 
dictment for  burglary,  house-breaking,  or  stealing  in  a  dwelling-house  to 
the  amount  of  fve  pounds,  7  &  8  G,  4,  c.  29,  s.  14,  and  should  be  add- 
ed whenever  jt  is  doubtful  whether  the  building  is  in  strictness  a  dwelling* 
house.  ^ 

Felony,  7  &  8  G.  4,  c,  29,  s.  14,  transportation  for  not  more  than  fif- 
teen nor  less  than  ten  years,  or  imprisonment  not  exceeding  three  years  ; 
7  W.  4  &  1  Vict.  c.  90,  s.  2 ;  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  such  confinement  not  exceeding  one  month 
at  any  one  time,  nor  three  months  in  any  one  year.  Id.  s.  3,  (ante,  p. 
196). 

Evidence. 

To  support  this  indictment,  you  must  prove  that  the  defendant  broke 
and  entered  the  building  in  question;  that  the  building  so  broken  and  en- 
tered was  occupied,  at  the  time  when  the  offence  was  committed,  by  J.  N. 
with  his  dwelling-house,   and   was   within  the  said  curtilage ; 
[  *245  ]  that  the  defendant   there  stole  the  goods  &c.  *enumerated 
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in  the  indictraetit;  and  that  the  building  is  situate  as  described  in  the  io- 
dictment. 

The  breaking  and  entering  must  be  proved  in  the  same  manner  as  in 
bui^laiy,  (post,  Sect.  IV),  except  that  it  is  immaterial  whether  it  be  done 
in  the  day  or  night.  If  this  proof  fail,  the  defendant  may  be  convicted 
of  simple  larceny. 

The  building  described  in  the  statute  is  any  building  within  the  curtilage 
of  a  dwelling-house,  and  occupied  therewith,,  not  being  part  of  the  dwell- 
ing-house, that  is,  not  communicating  with  the  dwelling-house,  either  im- 
mediately or  by  means  of  a  covered  and  inclosed  passage  leading  from  the 
one  to  the  other.  To  break  and  enter  such  a  building  was,  before  the 
present  statute,  burglary,  or  housebreaking;  and  although  this^  enactment, 
which  expressly  defines  the  building  meant  thereby  to  be  a  building  with- 
in the  curtilage^  appears  to  exclude  many  of  those  buildings  which  were 
formerly  deemed  parcel  of  the  dwelling-house,  from  their  adjoining  to  the 
dwelling-house  and  being  occupied  therewith,  although  not  within  any 
common  inclosure  or  curtilage;  yet  some  of  the  cases  decided  upon  these 
subjects  may  afford  some  guide  to  the  construction  of  the  present  section. 
Where  the  defendant  broke  into  a  goose-house,  which  opened  into  the 
prosecutor's  yard,  into  which  yard  the  prosecutor's  house  also  opened, 
and  the  yard  was  surrounded,  partly  by  other  buildings  of  the  homestead, 
and  partly  by  a  wall,  in  which  there  was  a  gate  leading  to  the  road,  and 
some  of  the  buildings  bad  doors  opening  into  the  lane,  as  well  as  into  the 
yard,  the  goose-bouse  was  holden  to  be  part  of  the  dwelling-house.  R. 
V,  Clayburn,  R.  &  R.  360.  Where  the  prosecutor's  house  was  at  the 
corner  of  the  street,  and  adjoining  thereto  was  a  workshop,  beyond  which 
a  coach-bouse  and  stable  adjoined,  all  of  which  were  used  with  the  house, 
and  had  doors  opening  into  a  yard  belonging  to  the  house,  which  yard  was 
surrounded  by  adjoining  buildings,  and  was  altogether  inclosed,  but  the 
shop  had  no  internal  communication  with  the  house,  had  a  door  opening 
into  the  street,  and  Its  roof  was  higher  than  that  of  the  house;  the  work- 
shop was  holden  to  be  a  parcel  of  the  dwelling-house.  R.  v.  Chalkling, 
R.  &  R.  334.  So,  a  warehouse,  which  had  a  separate  entrance  from 
the  street,  and  had  no  internal  communication  with  the  dwelling-bouse, 
with  which  it  was  occupied,  but  was  under  the  same  roof,  and  had  a  back 
door  opening  into  the  yard,  into  which  the  house  also  opened,  and  which 
inclosed  both,  was  holden  to  be  part  of  the  dwelling-house.  R.  v.  Lith- 
go,  R.  fc  R.  357.  So,  where  in  one  range  of  buildings  the  prosecutor 
had  a  warehouse  and  two  dwelling-houses,  formerly  one  house,  all  of 
which  had  entrances  into  the  street,  but  had  also  doors  opening  into  an  in- 
closed yard  belonging  to  the  prosecutor;  and  the  prosecutor  let  one  of 
the  houses  between  his  house  and  the  warehouse,  together  with  certain 
easements  in  the  yard;  it  was  holden,  that  the  warehouse  was  parcel  of 
the  dwelling-house  of  the  prosecutor;  it  was  so  before  the  division  of  the 
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house,  and  remaiDed  so  afterwards.  R.  r.  Walters^  1  Mood.  C.  C. 
13.  And  where  the  dwelling-house  of  the  prosecutor  was  in  the  centre 
of  a  spgce  of  about  an  acre  of  land,  surrounded  hy  a  garden  wall,  the 
front  wall  of  a  factory,  and  the  wall  of  the  stable-yard,  the  whole  being 
the  property  of  the  prosecutor,  who  used  the  factory,  partly  for  his  own 

business,  and  partly  in  a  business  in  which  he  had  a  partner; 
[  *246  ]  and  the  factory  opened  into  an  open   passage,  into  which  *the 

outer  door  of  the  dwelling-house  also  opened;  it  was  holden 
that  the  factory  was  properly  described  as  the  dwelling-house  of  the  pro- 
secutor. R.  V.  Hancock,  R.  &  K.  170:  see  R.  v,  E^ington,  2  Leach, 
923;  2  B.  &*P.  50S.  But  a  building  separated  from  the  dwelling- 
house  by  a  public  thoroughfare  cannot  be  deemed  to  be  part  of  the  dwelt 
ing-house.  R.  9.  Westwood,  R.  &  R.  495.  So  neither  is  a  wall,  gate, 
or  other  fence,  part  of  the  outward  fence  of  the  curtilage,  and  opening 
into  no  building,  but  into  the  yard  only,  part  of  the  dwelling-house;  R.  v. 
Bennett,  R.  &  R.  289;  nor  is  the  gate  of  an  area,  which  opens  into  the 
area  only,  if  there  be  a  door  or  fastening  to  prevent  persons  from  pass- 
ing from  the  area  into  the  house,  although  that  door  or  other  fastening 
may  not  be  secured  at  the  time.  R.  v.  Davis,  R.  ic  R.  322.  Where 
ihe  building  broken  into  was  in  the  fold-yard  of  the  prosecutor's  farm,  to 
get  to  which  from  the  house  it  was  necessary  to  pass  through  another 
yard  called  the  pump-yard,  into  which  the  back  door  of  the  house  opened, 
the  pump-yard  being  divided  from  the  fold-yard  by  a  wall  four  feet  high, 
in  which  there  was  a  gate,  and  the  fold-yard  being  bounded  on  all  sides 
by  the  farm-buildings,  a  wall  from  the  house,  a  hedge,  and  gates;  it  was 
held  that  the  building  was  within  the  curtilage.  Reg.  v,  Gilbert,  1  C.  & 
K.  84. 

From  analogy  to  the  cases  of  R.  v.  Pearce  and  R.  v,  Robinson,  ante, 
p.  52,  it  would  seem  to  be  unnecessary  to  negative,  in  the  indictment, 
that  the  building  communicated  with  the  dwelling-house,  either  immediate- 
ly, or  by  means  of  ax:overed  and  inclosed  way;  and  from  the  same  ana- 
logy it  would  seem,  that  the  defendant  might  be  convicted  upon  this  in- 
dictment, though  the  building  should  appeal  in  fact  to  be  part  of  the  dwell- 
ing-house, and  ihe  evidence  amount  to  a  burglary.  But  as  this  point  has 
not  been  directly  decided,  the  analogy  between  this  and  the  cases  alluded 
to  may  be  doubted;  and  the  prosecutor  should  be  prepared  with  evidence 
to  prove  that  the  building  did  not  so  communicate  with  the  dwelling- 
house;  and  if  it  be  doubtful  whether  the  building  be  in  fact  part  of  the 
dwelling-house,  a  count  should  be  added  for  burglary  or  house-breaking. 

The  larceny  in  the  building  must  be  proved  m  the  same  manner  as 
upon  an  indictment  for  housebreaking,  (ante,  p.  239),  or  stealing  in  a 
dwelling-house,  (ante,  p.  240) . 
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BREAKING,  &C.,  AND  STEALING  IN  A  SHOP,  &C 


Statute. 

7  &  8  G.  4,  c.  29,  s.  16] — Enacts,  that  if  any  person  shall  break 
and  enter  any  shop,  warehouse,  or  counting- house,  and  steal  therein  any 
chattel,  money,  or  valuable  security,  every  such  offender,  being  convict- 
ed thereof,  shall  be  liable  to  any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned.     (Sect.  XIV,  ante,*p.  243). 

7  W.  4'*&  1  Vict.  c.  90,  s.  2]—RedUe8  {int&  alia)  the  7 
^8  G.  4,  *c.  29,  8,  15;  and  enacts  for  this  offence  the  same  [  *247  ] 
pvnishment  as  mentimed  in  the  last  precedentj  ante^  p.  244. 

Jndictment. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  the  shop 
("s/iop,  ware-house^  or  counting-house^^)  of  J.  N.,  there  situate,  feloni- 
ously did  break  and  enter,  and  twenty  yards  of  muslin,  of  the  value  of 
twenty  shilling,  ("  chattel^  money^  or  valuable  5ccwrt7y,"  see  7  &  8  G. 
4,  c.  29,  s.  5,  ante,  p.  215,)  of  the  goods  and  chattels  of  the  said  J.  N., 
in  the  said  shop  then  and  there  being  found,  then  and  there  in  the  said 
shop  feloniously  did  steal,  take,  and  carry  away;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  //  had  been  ruled  that  the  in- 
dictment must  allege  expressly  that  the  defendant  stole  the  goods  in  the 
shop;  and  that  an  averment  that  they  were  in  the  s/iop,  and  that  the  de- 
fendant stole  f/icm,  was  not  enough.  Reg.  ».  Smith,  2  M.  &  Rob.  115; 
but  this  is  overruled  fry  Reg.  v.  Andrews,  C.  &  Mar.  121,  (ante,  p. 239). 

Felony^  transportation  for  not  more  than  fifteen  nor  less  than  ten  years^ 
or  imprisonment^  not  exceeding  three  years;  7  W.  4  &  1  Vict.  c.  90,  s. 
2;  icith  or  without  hao'd  labour^  and  with  or  without  solitary  confinement^ 
such  confinement  not  exceeding  one  month  at  any  one  time^  nor  three 
months  in  any  one  year.     Id.  s.  3,  (ante,  p.  195). 

Evidence. 

Prove  that  the  defendant  broke  and  entered  the  shop,  &c.  in  question, 
in  the  same  manner  as*  upon  an  indictment  for  burglary,  (post,  Sect.  IV), 
except  that  it  is  immaterial  whether  the  breaking  and  entry  foe  by  night  or 
day;  if  this  proof  fail,  the  defendant  may  be  convicted  of  the  simple 
larceny.  Prove  that  the  shop,  &c.  was  at  the  time,  £lc.,  the  shop  of  J. 
N.,  that  is,  that  he  occupied  it,  and  carried  on  business  there;  then  prove 
the  larceny  of  the  goods  enumerated  in  the  indictment,  in  the  same  man- 
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der  as  upon  an  indictixient  for  housebreaking,  (ante,  p.  239)  ^  or  stealing 
in  the  dwelling-house,  (ante,  p.  240).  The  value  is  immaterial.  And 
lasdy,  prove  that  the  shop,  &c.  is  situate  as  described  in  the  indictment. 

Upon  the  repealed  stat.  10  &  11  W.  3,c.  23,  s.  1,  it  was  holden  that 
the  goods  stolen  must  have  been  the  actual  property  of  the  owner  of  the 
shop,  &c.,  R.  V.  Stone,  1  Leach,  334:  Anon.  2  East,  P.  C.  642,  or, 
at  least,  such  ^  were  left  with  him  for  sale,  lb.,  and  were  exposed,  or 
were  intended  to  be  exposed,  for  sale.  It  was  also  holden  that  a  ware* 
house,  to  be  within  the  meaning  of  that  statute,  must  have  been  such  as 
factor*  or  traders  keep  their  goods  for  sale  in,  and  where  customers  go  to 
view  them,  and  not  such  as  are  used  for  the  safe  keeping  of  goods  merely. 
R.  V.  Howard,  Fost.  77,  78:  see  R.  v,  Godfrey,  1  Leach,  287;  but 
this  distinction  is  now  exploded;  see  Reg.  v.  Hill,  2  M.  &  Rob.  458. 
It  has  been  holden  also,  upon  the  present  statute,  that  a  shop,  to  be  with- 
in it,  must  be  a  shop  for  the  sale  of  goods,  and  that  a  mere  workshop 
(such  as  a  carpenter's  or  blacksmith's  shop)  would  not  be  sufficient. 
Reg.  V.  Sanders,  9  C.  &  P.  79:  but  see  Reg.  v.  Carter,  1  C.  &  K. 
173,  contra. 


[    *248   ]    ^STEALING  SILK,  &C.,  IN  THE  PROCESS  OF  MANUFACTURE^ 


St(Uute. 

7  &  8  G.  4,  c.  29,  s.  16] — Enacts,  that  if  any  person  shall  steal,  to 
the  value  of  ten  shillings,  any  goods  or  article  of  silk,  woollen,  linen  or 
cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other, 
or  mixed  with  any  other  material,  whilst  laid,  placed,  or  exposed,  during 
any  stage,  process,  or  progress  of  manufacture,  in  any  building,  field,  or 
other  place,  every  such  offender,  being  convicted  thereof,  shall  be  liable 
to  any  of  the  punishments  which  the  court  may  award  as  hereinbefore  last 
mentioned.     Sect.  14,  (ante,  p.  243). 

7  W.  4  &  1  Vict.  c.  90,  s.  2]— Recites  {inter  alia)  /Ae  7  &  8  G.  4, 
c.  29,  s.  16,  and  enacts  for  this  offence  the  same  punishment  as  mentioned 
in  the  last  precedent  but  one,     (Ante,  p.  244). 

Indictment. 

Commencement  as  antCy  p.  169] — in  the  county  aforesaid,  thirty  yards 
of  linen  cloth,  (^'  any  goods  or  articles  of  silky  tooolleny  lineny  or  cotton^ 
or  any  one  or  more  of  these  materials  mixed  with  each  other,  or  mixed 
toith  any  other  materiaV^)y  of  the  value  of  twenty  shillings,  (^'  to  the  value 
of^  ten  shillings^^)  of  the  goods  and  chattels  of  J.  N.,  in  a  certain  miQ 
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and  building  ('^  building <,  field y  or  other  plaee^^)j  of  the  said  J.  N.,  there 
situate,  then  and  there  being  found,  then  and  there  in  the  said  mill  and 
building  feloniously  did  steal,  take,  and  carry  away,  whilst  the  same  were 
kid,  placed,  and  exposed  in  the  said  mill  and  building,  during  a  certain 
stage,  process,  and  progress  of  manufacture;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  Other  counts  may  be  addtd^  stating  the 
particular  process  and  progress  of  manufacture  in  which  the  goods  were 
when  stolen* 

Felony.,  transportation  for  not  more  than  fifteen  nor  less  than  fen  years^ 
or  imprisonment  for  not  more  than  three  years;  7  W.  4  &  1  Vict.  c.  90, 
s.  2;  with  or  without  hard  labour ,  and  with  or  without  solitary  confine" 
menty  such  confinement  not  exceeding  one  month  at  any  one  ftme,  nor 
three  months  in  any  one  year.     Id.  s.  3,  (ante,  p.  195). 

As  to  embezzlement  of  materials  or  tools  by  persons  employed  in  such 
manufactures  J  see  6  &  7  Vict.  c.  40,  ss.  2,  3,  II. 

Evidence. 

Prove  the  larceny,  as  directed  ante,  p.  170,  et  seq.  except  that  an 
actual,  and  not  merely  a  constructive  taking  must  be  proved;  prove  the 
value  of  the  goods  to  be  ten  shillings  at  the  least;  then  prove  that  the 
goods  were  stolen  from  the  building,  field,  or  other  place  described  in 
the  indictment,  situate  as  described;  and  lastly,  prove  that,  when  stolen, 
the  goods  were  placed,  laid,  or  exposed  in  the  building,  &c.  described, 
in  a  certain  stage,  process,  or  progress  of  manufacture. 

Where,  upon  an  indictment  on  the  repealed  statute  18  G.  2,  c. 
27,  for  stealing  yarn  from  a  bleaching-ground,  it  appear- 
ed in  evidence  *that  the  yarn,  at  the  time  it  was  stolen,  was  in  [  ^249  ] 
heaps,  for  the  purpose  of  being  carried  into  the  house,  and  not 
spread  out  for  bleaching,  Thompson^  B.,  held  that  the  case  was  not  with- 
in the  statute.  R.  v,  Hugill,  2  Russ.  225.  So,  where  the  indictment 
was  for  stealing  calico,  placed  to  be  printed  and  dried  in  a  certain  build- 
ing, it  was  holden,  that,  in  order  to  support  the  capital  charge,  it 
was  necessary  to  prove  that  the  building  from  which  the  calico  was 
stolen  was  used  either  for  drying  or  printing  calico ;  R.  v,  Dixon,  R.  & 
R.  53;  but  it  should  be  observed,  that  the  repealed  statute  mentioned 
particularly  a  building,  &c.,  made  use  of  by  any  calico-printer,  &c.  ^'for 
printing,  whitening,  booking,  bleaching,  or  dyeing."  Goods  remain  in  a 
^*  stage,  process,  or  progress  of  manufacture,"  within  the  meaning  of  the 
7  &  8  6.  4,  c.  30,  s.  3,  and  therefore  also  within  this  statute,  though  the 
texture  be. complete,  if  they  be  not  yet  brought  into  a  condition  for  sale. 
R.  V.  Woodhead,  1  M.  &  Rob.  549. 

If  you  prove  the  larceny,  but  fail  to  prove  the  other  circumstances,  so 

as  to  bring  the  case  within  the  statute,  the  defendant  may  be  found  guilty 

of  the  simple  larceny  only. 
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STEALING  FROM  VESSELS  OR  DOCKS,  &C. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  17] — Enacts,  that  if  any  person  shall  steal  aoj 
goods  or  merchandize  in  any  vessel,  barge,  or  boat  of  any  description 
whatsoever,  in  any  port  of  entry  or  discharge,  or  upon  any  navigable  river 
or  canal,  or  in  any  creek  belonging  to  or  communicating  with  any  such 
port,  river,  or  canal,  or  shall  steal  any  goods  or  merchandize  from  any 
dock,  wharf,  or  quay  adjacent  to  any  such  port,  river,  canal,  or  creek, 
every  such  offender  being  convicted  thereof,  shall  be  liable  to  any  of  the 
punishments  which  the  court  may  award  as  hereinbefore  last  mentioned. 
Sect.  14,  (ante,  p.  243). 

7  W.  4  &  1  Vict.  c.  90,  s.  2]— Recites  (irUer  alia)  the  7  &  8  G.  4, 
c.  29,  s.  17,  and  enacts,  for  this  offence,  the  same  punishment  as  men- 
tioned in  the  last  precedent  but  two,  (ante,  p.  244). 


Indictmeni  for  tUaling  from  a  Vessel  on  a  navigable  Rioer, 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  twenty 
pounds  weight  of  indigo,  (^^  any  goods  or  merchandize^^)  j  of  the  value  of 
fifty  shillings,  of  the  goods  and  merchandize  of  J.  N.,  then  and  there  be- 
ing in  a  certam  ship  called  the  Rattler,  {^^vesselj  barge^  or  boat,  of  any 
description  whatsoever^^),  upon  the  navigable  river  Thames,  {^^  in  any 
port  of  entry  or  discharge,  or  upon  any  navigable  river  or  canal,  or  in 

any  creek  belonging  to  or  communicating  toith  any  such  port^ 
[  ^250  ]  river,  canal,  or  creek^^),  then  and  there  being  found,  *then 

and  there  in  the  said  ship  feloniously  did  steal,  take,  and  carry 
away;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 
Felony,  transportation  for  not  more  than  fifteen  nor  less  than  ten  years, 
or  imprisonment  for  not  more  than  three  years;  7  W.  4  &  1  Vict.  c.  90, 
s.  2;  with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment, such  confinement  not  exceeding  one  month  at  any  one  time,  nor 
three  months  in  any  one  year.     Id.  s.  3,  (ante,  p.  195). 

Prove  a  larceny,  as  directed  ante,  p.  170  et  seq.,  except  that  you  must 
prove  an  actual  and  not  merely  a  constructive   taking.      The   words 
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^^  goods,  wares,  and  merchandize,"  in  the  repealed  stat.  24  G.  2,  c.  45^ 
were  holden  to  extend  to  such  goods,  &c.  only  as  are  usually  lodged  in 
vessels,  or  on  wharfs  and  quays.  R.  v.  Grrmes,  Fost.  79,  n.:  R.  v. 
Leigh,  1  Ledcb,  52.  The  same  may  be  said  of  the  present  statute,  by 
reason  of  the  substitution  of  the  words  '^  goods  and  merchandize"  for  the 
words  ^^  chattel,  money,  or  valuable  security,"  which  are  used  in  other 
sections  of  the  statute.  The  luggage  of  a  passenger  going  by  a  steam* 
boat  is  within  the  statute.  R.  v.  Wright,  7  C.  &  P.  159.  Prove  that 
the  goods,  &c.  were  at  the  time  in  the  ship  described  in  the  indictment. 
The  words  of  the  statute  are  ^^  in  any  vessel,"  &.c.;  and  it  is  therefore 
immaterial  whether  'the  defendant  succeeded  in  taking  the  goods  from  the 
ship  or  not,  if  there  was  a  sufficient  asportation  in  the  ship  to  constitute 
larceny.  A  man  cannot  be  guilty  of  this  offence  in  his  own  ship.  R.  «. 
Madox,  R.  &  R.  92.  Lastly,  prove  that  the  ship  was  at  the  time  upon 
the  river,  &c.  mentioned  in  the  indictment.  This  is  matter  of  local  de- 
scription, and  a  variance  in  this  respect  between  the  statement  and  proof 
will  be  fatal.  Where  it  was  laid  to  be  committed  in  a  barge  on  the  river 
Thames,  and  proved  to  have  been  committed  in  a  barge  lying  aground  on 
the  bank  of  one  of  the  creeks  of  the  river,  namely,  Limebouse-dock,  it 
was  liolden  to  be  a  fatal  variance.     R.  v.  Pike,  1  Leach,  417. 

If  you  prove  the  larceny,  but  fail  in  proving  the  other  circumstances 
requisite  to  bring  the  case  within  the  statute,  the  defendant  may  be  con- 
victed of  the  simple  larceny. 


Indictment  for  stealing  from  a  Dock,  ^c. 

Commencement  as  antCy  p.  169] — in  the  county  aforesaid,  twenty 
pounds  weight  of  indigo,  (^^  any  goods  or  merchandize^^)  of  the  value  of 
fifty  shillings,  of  the  goods  and  merchandize  of  J.  N.,  in  and  upon  a  cer- 
tain dock,  {^^dock^  wharfs  or  ^tiay"),  adjacent  to  a  certain  navigable 
river  called  the  Thames,  (^'  adjacent  to  any  porty  4^c.,  see  the  last  prece- 
dent),  then  and  there  being  found,  then  and  there  from  the  said  dock  felo* 
niously  did  steal,  take,  and  carry  away  ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony.    7  &  8  G.  4,  c.^9,  s.  17.     See  the  last  precedent. 

*Evidence.  [  ♦261  ] 

Prove  the  larceny,  as  directed  ante,  p.  170  et  seq,y  except  that  there 
must  be  an  actual,  and  not  merely  a  constructive  taking.  The  goods 
roust  be  such  as  are  usually  deposited  upon  docks,  &c.,  for  shipment,  safe 
custody,  or  the  like.  Prove  that  the  goods  were  taken  from  the  dock, 
&c.;  for  which  purpose  a^mere  removal,  such  as  would  be  suiScient  to 
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constitute  simple  larceny,  will  not  suffice,  for  the  words  of  the  statute  are, 
^^  from  any  dock,"  &c.,  to  satisfy  which  there  must  be  an  actual  removal 
irora  the  dock,  &c.,  in  the  same  manner  as  upon  an  indictment  for  steal- 
ing from  the  person,  (post,  p.  261).  Lastly,  prove  that  the  dock,  &c.i 
from  which  the  goods  were  taken,  is  adjacent  to  the  navigable  river,  &c. 
This,  as  we  have  seen  in  the  last  case,  is  a  matter  of  local  description, 
and  must  be  proved  strictly  as  laid. 

If  you  prove  the  larceny,  but  fail  in  proving  any  of  the  other  circum« 
stances  necessary  to  bring  the  case  within  the  statute,  the  defendant  may 
be  convicted  of  the  simple  larceny. 


ROBBERY,    &C. 


'  Statute. 

7  W.  4  4^  1  Vict.  c.  87,  s.  2— Robbery  and  fVbunding] — ^Enacts, 
that  whoever  shall  rob  any  person,  and  at  the  time  of  or  immediately  before, 
or  immediately  after  such  robbery,  shall  stab,  cut,  or  wound  such  person, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death. 

4  G.  4,  c.  48,  s.  1 — Judgment  of  Death  ricorded,'\ — Whereas  it  is 
expedient  that  in  all  cases  of  felony,  not'  within  the  benefit  of  clergy,  ex- 
cept murder,  the  court  before  which  the  offender  or  offenders  shall  be 
convicted  shall  be  authorised  to  abstain  from  pronouncing  judgment  of 
death,  whenever  such  court  shall  be  of  opinion  that,  under  the  particular 
circumstances  of  any  case,  the  offender  or  offenders  is  or  are  a  fit  and  pro- 
per subject,  or  fit  and  proper  subjects,  to  be  recommended  for  the  royal 
mercy:  be  it  therefore  enacted,  that  from  and  after  the  passing  of  this  ^ 
act,  whenever  any  person  shall  be  convicted  of  any  felony,  except  mur- 
der, and  shall  by  law  be  excluded  the  benefit  of  clergy  in  respect  thereof, 
and  the  court  before  which  such  offender  shall  be  convicted  shall  be 
of  opinion  that,  under  the  particular  circumstances  of  the  case,  such 
offender  is  a  fit  and  proper  subject  to  be  recommended  for  the  royal 
mercy,  it  shall  and  may  be  lawful  for  such  court,  if  it  shall  think  fit  so 
to  do,  to  direct  the  proper  ofi[icer,  then  being  present  in  court,  to 
require  and  ask,  whereupon  such  officer  shall  require  and  ask  if  such  of- 
fender hath,  or  knoweth  any  thing  to  say  why  judgment  of  death  should 
not  be  recorded  against  such  offender;  and  in  case  such  offender  shall  not 
allege  any  matter  or  thing  sufficient  in  law  to  arrest  or  bar  such  judg- 
ment, the  court  shall  and  may,  and  is  hereby  authorized  to 
[  *252  ]  ^abstain  from  pronouncing  judgment  of  death  upon  such  of* 
fender,  and  instead  of  pronouncing  such  judgment,  to  order 
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the  stme  to  be  entered  od  record,  and  thereupon  such  proper  officer  as 
aforesaid  shall  and  may,  and  is  hereby  authorised  to  enter  judgment  of 
death  on  record  against  such  offender,  in  the  usual  and  accustomed  form, 
and  in  such  and  the  same  manner  as  is  now  used,  and  as  if  judgment  of 
death  had  actually  been  pronounced  in  openxourt  against  such  offender, 
by  the  court  before  which  such  offender  shall  have  been  convicted. 

7  W.  4  &  1  Vict.  c.  87,  s.  3 — Robbery y  4^c.,  with  VioUnce] — Enacts, 
that  whosoever  shall,  being  armed  with  any  offensive  weapon  or  instru- 
ment, rob  or  assault  with  intent  to  rob  any  person,  or  shall,  together  with 
one  or  more  person  or  persons,  rob  or  assault  with  intent  to  rob  any  per- 
son, or  shall  rob  any  person,  and  at  the  time  of  or  immediately  before  or 
immediately  after  such  robbery,  shall  beat,  strike,  or  use  any  other  per- 
sonal violence  to  any  person,  shall  be  guilty  of  felony,  and  being  convict- 
ed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any  term 
not  less  than  fifteen  years,  or  be  imprisoned  for  any  term  not  exceeding 
three  years. 

Sect.  4 — Extorting  Property  by  TArea^t]— Enacts,  that  whosoever 
shall  accuse  or  threaten  to  accuse  any  person  of  the  abominable  crime  of 
buggery,  committed  either  with  mankind  or  beast,  or  of  any  assault  with 
intent  to  commit  the  said  abominable  crime,  or  of  any  attempt  or  endeav- 
our to  commit  the  said  abominable  crime,  or  of  making  or  offering  any 
solicitation,  persuasion,  promise,  or  threat  to  any  person  whereby  to  move 
or  induce  such  person  to  commit  or  permit  the  said  abominable  crime, 
with  a  view  or  intent,  in  any  of  the  cases  aforesaid,  to  extort  or  gain  from 
such  person,  and  shall  by  intimidating  such  person  by  such  accusation  or 
threat  extort  or  gain  from  such  person  any  property,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her  natural 
life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 

Sect.  5 — Robbery  and  Stealing  from  the  Person] — ^Enacts,  that  who- 
. soever  shall  rob  any  person,  or  shall  steal  any  property  from  the  person 
of  another,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transport- 
ed beyond  the  seas  foi  any  term  not  exceeding  fifteen  years,  nor  less  than 
ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

Sect.  6 — JlssauUing  mth  intent  to  rob] — Enacts,  that  whosoever  shall 
assault  any  person  with  intent  to  rob,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  (save  and  except  in  the  cases  where  a  greater 
punishment  is  provided  by  this  act)  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  three  years. 


\' 
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Sect.  7 — Jitttmptiag  to  obtain  Property  by  Mtnate] — ^Enaets,  that 
whosoever  shall,   with  menaces  or  by  force,    demand   any  property  of 
•  any  person  with  intent  to  steal  the   same,  shall  be  guilty  of 

[  *253  ]  felony,  ^and  being  convicted  thereof,  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  three  years. 

Sect.  10 — Place  and  Mode  of  Impriionment] — {See  aiUe,  p.  226). 

Sect.  12 — Construction  of  the  v>ord  "  Property^^  ] — Enacts,  that  the 
word  '^  property"  shall  throughout  this  act  be  deemed  to  denote  every 
thing  included  under  the  words  ^^  chattels,  money,  or  valuable  security," 
used  in  the  7  &  8  G*  4,  c,  29.     (Ante,  p.  213). 

T  W.  4  &  1  Vict.  c.  85,  s.  11] — Enacts,  that  on  the  trial  of  any  per- 
son for  any  of  the  offences  therein  before  mentioned,  or  for  any  felony 
whatever  where  the  crime  charged  shall  include  an  assault  against  the  per* 
son,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  against  the  person  indicted,  if  the. evidence 
shall  warrant  such  finding:  and  when  such  verdict  shall  be  found,  the  court 
shall  have  power  to  imprison  the  person  so  found  guilty  of  an  assault,  for 
any  term  not  exceeding  three  years. 


Indictment  for  robheryy  attended  with  Stabbing,  ^c. 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  in  and  upon 
one  J.  N.,  in  the  peace  of  God  and  of  our  lady  the  Queen  then  and  there 
being,  feloniously  did  make  an  assault,  and  him  ^e  said  J.  N.  in  bodily 
fear  and  danger  of  his  life  then  and  there  feloniously  did  put,  and  ten  pie- 
ces of  the  current  gold  coin  of  the  realm  called  sovereigns,  of  the  value  of 
ten  pounds,  and  one  gold  watch  of  the  value  of  five  pounds,  of  the  monies, 
goods,  and  chattels  of  the  said  J.  N.,  from  the  person  and  against  the  will 
of  the  said  J.  N.,  feloniously  and  violently  did  steal,  take  and  carry  away; 
and  that  the  said  J.  6.,  immediately  before  he  so  robbed  the  said  J.  N.  as 
aforesaid,  (<<  at  the  time  of  or  immediately  before,  or  immediately  after 
such  robbery^^  ) ,  the  said  J.  N.  in  and  upon  the  left  side  of  him  the  said 
J.  N.  feloniously  did  stab,  cut,  and  wound;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  The  particular  place  where  the  robbery 
was  commitUd  ought  not  to  be  stated,  but  if  it  be,  and  be  Hated  incorredhfj 
it  mil  be  immaterial.     {See  ante,  p.  40). 

Felony,  death;  7  W.  4  ^  \  Vict.  c.  87,  s.  2.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48,  s.  1,  {ante,  p.  261).  Thu  offence  u  not  triable 
01  any  quarter  sessions.     5  4.  6  Vict.  c.  38,  t.  1,  {anU,  p.  69). 
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Robbery,  as  defined  by  legal  writers^  consists  in  the  felonious  and  forci- 
ble taking  from  the  person  of  another,  or  in  his  presence  against  hi^will,  of 
any  ^^  property,"  (tee  n^^),  to  any  value  by  violence,  or  putting  him  in 
fear.  4  BL  Com.  243;  1  Hawk.  P.  C.  93.  And  in  order  to  maintain 
this  indictment  you  must  prove  a  larceny,  and  prove  it  to  have  been  com- 
mitted under  the  circumstances  which,  together  with  it,  constitute  the  of- 
fence of  robbery;  and  which  we  shall  now  consider  under  the  following 
heads: — 

*Inbod%lyfear,  ^c."] — The  prosecutor  must  either  prove  that  [  ^254] 
he  was  actually  in  bodily  fear,  from  the  defendant's  actions,  at 
the  time  of  the  robbery  or  he  must  prove  circumstances  from  which  the 
court  and  jury  may  presume  such  a  degree  of  apprehension  of  danger  as 
would  induce  the  prosecutor  to  part  with  his  property;  Fost.  128;  and, 
in  this  latter  case,  if  the  circumstances  thus  proved  be  such  as  are  calculat- 
ed to  create  such  a  fear,  the  court  will  not  pursue  the  inquiry  further,  and 
examine  whether  the  fear  actually  existed.  Therefore,  if  a  man  knock 
another  down,  and  steal  from  him  his  property  whilst  he  is  insensible  on 
the  ground,  this  is  robbery.  Fost.  128.  A  stage-coach  having  frequently 
been  robbed  on  a  particular  road,  J.  N.  went  in  it  for  the  purpose  of  ap* 
prehending  the  robber;  the  robber  met  the  coach,  presented  a  pistol,  and 
demanded  money  of  the  passengers;  J.  N.  delivered  his  money,  but  imme- 
diately afterwards  jumped  out  of  the  coach,  and,  with  the  assistance  of 
others  secured  the  robber;  and  this  was  holden  to  be  robbery.  Fost.  129. 
Where  the  defendant  tore  a  lady's  ear  through,  in  snatching  an  ear»ring 
from  it,  the  judges  held  it  to  be  robbery.  R.  v.  Lapier,  1  Leach,  320. 
8o,  where  the  defendant  tore  some  hair  from  a  lady's  head,  in  snatching  a 
diamond  pin  from  it,  the  pin  having  a  corkscrew  stalk,  and  being  twisted 
very  much  in  her  hair,  this  was  holden  to  be  robbery.  R.  v.  Moore,  1 
Leach,  335.  Where  the  defendant  laid  hold  of  the  seals  and  chain  of  the 
prosecutor's  watch,  and  pulled  the  watch  out  of  his  fob;  but  the  watch  be* 
ing  secured  by  a  steel  chain  which  went  round  the  prosecutor's  neck,  the 
defendant  could  not  take  it,  until  by  pulling  and  two  or  three  jerks,  he 
broke  the  chain,  and  then  ran  off  with  the  watch;  this  was  holden  to  be 
robbery.  R.  v.  Mason,  R.  &  R.  419.  So,  if  there  be  a  struggle  for  the 
property,  and  it  be  wrested  from  the  prosecutor  by  superior  force,  it  will 
be  robbery:  R.  v.  Davis,  2  £ast,  P.  C.  709.  But  merely  snatching 
property  from  a  person  unawares,  and  running  away  with  it,  will  not  be 
robbery;  R.  v.  Steward,  2  East,  P.  C.  702:  R.  v.  Horner,  Id.  703: 
R.  V.  Baker,  1  Leacb,  290:  R.  t^.  Robins,  Id.  n.:  R.  v.  Macauley,  Id. 
287,  because  fear  cannot  in  fact  be  presumed  in  such  a  case.     Where  tbe 
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prisoner  caught  hold  of  the  prosecutor's  watch-chain,  and  jerked  his  watch 
from  his  pocket  with^  considerable  force,  upon  which  a  scuffle  ensued,  and 
the  prisoner  was  secured,  Garrowj  B.,  held  that  the  force  used  to  obtain 
the  watch  did  not  make  the  offence  amount  to  robbery,  nor  did  the  force 
used  afterwards  in  the  scuffle;  for  the  force  necessary  to  constitute  rob- 
bery must  be  either  immediately  before  or  at  the  time  of  the  larceny  and 
not  after  it.  R.  v.  Gnosil,  1  C.  &  P.  304.  The  rule,  therefore,  appears 
to  be  well  established,  that  no  sudden  taking  or  snatching  of  property 
unawares  from  a  person  is  sufficient  to  constitute  robbery,  unless  some  inju- 
ry be  done  to  the  person,  or  there  be  a  previous  struggle  for  the  posses- 
sion of  the  property,  or  some  force  used  to  obtain  it. 

If  a  man  take  another's  child,  and  threaten  to  destroy  him  unless  the 
other  give  him  money,  this  is  robbery.  Per  £yre,  C.  J.,  in  R.  9.  Reave, 
2  East,  P.  C.  735;  and  see  R.  v.  Donally,  Id.  718.  So,  where  the  de- 
fendant, at  the  head  of  a  mob,  came  to  the  prosecutor's  house  and  deman« 
ded  money,  threatening  to  destroy  the  bouse  unless  the  money  were  given; 
the  prosecutor  thereupon  gave  him  5s.,  but  he  insisted  on  more,  and  the 
prosecutor  being  terrified,  gave  him  5^.  more;  the  defendant  and 
[  *255  ]  the  mob  then  took  bread,  "^cheese,  and  cider  from  the  prosecu- 
tor's house,  without  his  permission,  and  departed;  this  was 
holden  to  be  a  robbery.  R.  v.  Simons,  2  East,  P.  C.  731:  R.  v. 
Brown,  lb.  So  where,  during  some  riots  at  Birmingham,  the  defendant 
threatened  the  prosecutor,  that  unless  he  would  give  him  a  certain  sum  of 
money,  he  should  return  with  the  mob,  and  destroy  his  house,  and  the  prose- 
cutor, under  the  impression  of  this  threat,  gave  him  the  money;  this  was 
holden  by  the  judges  to  be  robbery.  R.  v.  Astley,  2  East,  P.  C.  729. 
So  where,  in  the  riots  of  1780,  a  mob,  headed  by  the  defendant,  came  to 
the  prosecutor's  house  and  demanded  hal^a-crown,  which  the  prosecutor, 
from  terror  of  the  mob,  gave;  this  was  holden  to  be  robbery,  although  no 
threats  were  uttered.  R.  v.  Taplin,  2  East,  P.  C.  712.  Upon  an  in- 
dictment fur  robbery,  it  appeared  that  a  mob  came  to  the  house  of  the 
prosecutor,  and  with  the  mob  the  prisoners,  who  advised  the  prosecutor 
to  give  them  something  to  get  rid  of  them  and  prevent  mischief,  by 
which  means  they  obtained  money  from  the  prosecutor;  and  Parke^  J., 
(after  consulting  Vaughanj  B.,  and  Jllderson^  J.),  admitted  evidence  of 
the  acts  of  the  mob  at  other  places  before  and  after  on  the  same  day,  to 
shew  that  the  advice  of  the  prisoners  was  not  boni  fide,  but  in  reality,  a 
mere  mode  of  robbing  the  prosecutor.  R.  v.  Winkworth,  4  C.  &  P« 
444. 

Obtaining  money  under  a  threat  of  charging  the  prosecutor  with  an  un- 
natural crime  had,  in  many  cases,  been  holden  to  be  robbery;  R.  v. 
Jones,  1  Leach,  139;  S  East,  714:  R.  v.  Donally,  1  Leach,  193;  2 
East,  P.  C.  71 5: 'R.  v.  Cannon,  R.  &  R.  146;  even  where  it  appeared 
that  the  prosecutor  parted  with  hb  money  from  a  fear  merely  of  losing  bis 
character  or  situation  by  such  an  imputation.     R.  v.  Hickman,  1  Leach, 
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278:  R.  t>.  Egerton,  R.  &  R.  375:  see  R.  v,  Elmstead,  1  Russ.  894. 
But  now,  by  slat.  7  W.  4  &  1  Vict.  c.  87,  s.  4,  (ante,  p.  262),  "  who- 
soever shall  accuse  or  threaten  to  accuse  any  person  of  the  abominable 
crime  of  buggery,  committed  either  with  mankind  or  With  beast,  or  of 
any  assault  with  intent  to  commit  the  saidvabominable  crime,  or  of  any  at* 
tempt  or  endeavour  to  commit  the  said  abominable  crime,  or  of  making 
or  offering  any  solicitation,  persuasion,  promise,  or  threat,  to  any  person, 
whereby  to  move  or  induce  such  person  to  commit  or  permit  the  said 
abominable  crime,"  see  R.  v,  Hickman,  1  Mood.  C.  C  34,  with  a  view 
or  intenl  to  extort  or  gain  from  such  person,  and  shall,  by  intimidating 
him  by  such  accusation  or  threat,  extort  or  gain  from  him  any  properly, 
(see  ante,  p.  253),  shall  be  guilty  of  felony,  and  punishable  with  trans- 
portation for  life  or  not  less  than  fifteen  years,  or  imprisonment  for  not 
more  than  three  years.  Since  this  statute,  an  indictment  in  the  ordinary 
form  for  robbery,  cannot  be  supported  by  proof  of  extorting  money  &c. 
by  threats  of  charging  the  crime  of  sodomy;  but  the  indictment  must  be 
specially  framed  upon  the  statute;  Reg.  v,  Henry,  2  Mood.  C  C.  118; 
9  C.  &  P.  309;  sed  qucsre;  see  Reg.  v.  Stringer,  2  Mood.  C.  C,  261; 
but  where  the  property  is  parted  with  by  threats  to  accuse  other  than 
those  specified  in  the  statute,  the  indictment  may  still  be  for  robbery,  if 
the  party  was  put  in  fear,  and  parted  with  his  properly  in  consequence. 
Reg.  V.  Norton,  8  C  &  P.  671.  See  post,  p.  260, /or  an  indictmerU 
Dn  this  section. 

Where  the  prosecutrix  was  threatened  by  some  persons  at  a  mock 
auction  to  be  sent  to  Bow-street,  and  from  thence  to  Newgate,  unless  she 
paid  for  some  article  they  pretended  was  knocked  down  to  her, 
*althaugh  she  never  bid  for  it;  and  they  accordingly  called  in  a  [  *266  ] 
pretended  constable,  who  told  her  that  unless  she  gave  him  a 
shilling  she  must  go  with  him;  and  she  gave  him  a  shilling  accordingly, 
not  from  any  apprehension  of  personal  danger,  but  from  a  fear  of  being 
taken  to  prison:  the  judges  held  that  the  circumstances  of  the  case  were 
not  sufficient  to  constitute  the  oflTence  for  robbery;  it  was  nothing  more 
than  a  simple  duress.  R.  v.  Wood,  2  Leach,  721;  2  East,  P.  C.  732. 
But  where  the  defendant,  with  an  intent  to  take  money  frona  a  prisoner 
who  was  under  his  charge,  for  an  assault,  handcuffed  her  to  another 
prisoner,  kicked  and  beat  her  whilst  thus  handcuffed,  put  her  into  a  hack- 
ney-coach for  the  purpose  of  carrying  her  to  prison,  and  then  took  four 
shillings  from  her  pocket  for  the  purpose  of  paying  the  coach-hire;  the 
jury  finding  that  the  defendant  had  previously  the  intent  of  getting  from 
the  prosecutrix  whatever  money  she  bad,  and  that  he  used  all  this 
violence  for  the  purpose  of  carrying  his  intent  into  execution,  the  judges 
held  clearly  that  this  was  robbery.  R.  i'.  Gascoigne,  2  East,  P.  C. 
709.     Even  in  a  case  where  it  appeared  that  the  defendant  attempted  to 

commit  a  rape  upon  the  prosecutrix,  and  she  gave  him  some  looBey  to 
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desist,  wbicb  be  put  into  his  pocket,  and  tben  coDtinued  his  attempt  anCti 
he  was  interrupted;  this  was  holden  by  the  judges  to  be  robbery.  R.  v, 
Blackham,  2  East,  P.  C.  711. 

And  it  is  of  no  importance  under  what  pretence  the  robber  obtains  the 
money,  &:c.,  if  the  prosecutor  be  forced  to  deliver  it  from  actual  fear,  or 
under  circumstances  from  which  the  court  can  presume  it.  As,  for  in- 
stance, if  a  man  with  a  sword  drawn  ask  alms  of  me,  and  I  give  it  him 
through  mistrust  and  apprehension  of  violence,  it  is  as  much  a  robbery  as 
if  he  had  demanded  money  in  the  ordinary  way.  4  BI.  Com.  242.  So, 
if  thieves  come  to  rob  A.,  and  finding  little  upon  him,  enforce  him  by 
menace  to  swear  to  bring  them  a  greater  sum,  which  he  does  accordingly, 
this  is  robbery,  if,  at  the  time  he  delivered  the  money,  the  fear  of  the 
menace  continued  to  operate  upon  him.  Fitz.  Cor.  PI.  464;  1  Hale, 
532.  Where  the  defendant,  at  the  head  of  a  riotous  mob,  stopped  a 
cart  laden  with  cheeses,  insisting  upon  seizing  them  for  want  of  a  permk; 
after  some  altercation  he  went  with  the  driver,  under  pretence  of  going 
before  a  magistrate,  and  daring  their  absence  the  mob  pillaged  the  cart; 
this  was  holden  to  be  a  robbery.  Merriman  v.  Hundred  of  Chippenham, 
2  East,  P.  C.  709.  So,  where  the  defendant  took  goods  from  the 
prosecutrix  of  the  value  of  eight  shillings,  and  by  force  and  threats  com- 
peUed  her  to  take  one  shilling,  under  pretence  of  payment  for  them;  \bis 
was  holden  to  be  robbery.  R.  v,  Simons,  2  East,  P.  C.  712;  and  see 
R.  V.  Spencer,  lb. 

The  fear  must  precede  the  taking.  For,  if*a  man  privately  steal 
money  from  the  person  of  another,  and  afterwards  keep  it  by  putting  him 
in  fear,  this  is  no  robbery,  for  the  fear  is  subsequent  to  the  taking.  R. 
V,  Harman,  I  Hale,  534;  1  Hawk.  c.  34,  s.  7:  see  R.  v.  Gnosil,  1  C. 
&  P.  304,  (ante,  p.  254). 

One  gold  Whtch^  ij-c] — The  property  taken  must  be  such  as  may  be 
the  subject  of  larceny,  (see  ante,  p.  170) ;  and  must  be  proved  to  be  the 
absolute  or  special  property  of  the  person  named  in  the  indictment.  (See 

ante,  p.  175).     Where  a  servant  who  was  sent  by  his  master  to 
[  *257  ]  receive  money  was  robbed  of  the  money  on  his  return  *home 

•SUersonj  B.  doubted  whether  it  could  be  properly  described 
as  the  money  of  the  master,  and  discharged  the  jury>  that  another  indict- 
ment might  be  preferred.  R.  ».  Rudick,  8  C.  &  P.  237:  (see  ante,  p. 
176) .  The  value  is  immaterial.  1  Hale,  532.  But  they  must  be  of 
some  value  to  the  party  robbed;  and,  therefore,  where  the  defendant  com-* 
pelled  the  the  prosecutor,  by  threats,  to  sign  a  promissory  note  for  a  sura 
of  money,  it  was  holden  by  the  judges  not  to  be  a  robbery,  because  the 
note  was  of  no  value  to  the  prosecutor.  R.  v,  Phipoe,  2  Leach,  673; 
2  East,  P.  C.  599:  and  see  R.  v.  Edwards,  6  C.  &  P.  515,  521.  la 
R.  V.  Bingley,  5  C.  &  P.  602,  the  prisoner  attacked  the  prosecutor,  and 
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took,  from  bim  a  piece  of  paper,  coataining  a  memorandum  of  money  that 
a  person  owed  biro,  and  Crumeyf  B.,  held  it  sufficient  to  constitute  a 
robbery. 

From  the  Person^  ^c] — The  goods  must  be  proved  to  have  been 
taken  either  from  the  person  of  the  prosecutor,  or  in  bis  presence.  See 
R.  V.  Francis,  2  Str.  1015:  R.  n.  Grey,  2  East,  P.  C.  708:  R.  v. 
Hamilton,  8  C.  &  P.  49.  If  a  thief  put  a  man  in  fear,  and  then  in  his 
presence  drive  away  his  cattle,  it  is  robbery.  1  Hale,  533.  So,  if  a 
man  be  assaulted  by  a  robber,  throw  his  purse  into  a  bush;  or,  flying 
from  a  robber,  let  fall  his  hat,  and  the  robber,  in  his  presence,  take  up 
the  purse  or  hat  and  carry  it  away;  this  would  be  robbery.  lb.  Upon 
an  indictment  for  robbery,  it  appeared  that  the  prosecutor  was  in  compa- 
ny with  another,  who  had  the  prosecutor's  bundle,  and  who,  upon  the 
prosecutor  being  attacked  with  great  violence  by  the  prisoner,  dropped 
down  the  bundle,  and  ran  to  the  prosecutor's  assistance,  when  one  of  the 
prisoners  took  up  the  bundle,  and  ran  off  with  it.  Vaughan^  B.,  is  re- 
ported to  have  held  that  this  was  not  robbery,  because  the  bundle  was  not 
in  the  prosecutor's  possession  at  the  time.  R.  v.  Fallows,  5  C.  &  P« 
501;  sed  qwBre. 

Jlgainsl  the  Will.'] — It  must  appear  in  evidence  that  the  goods  were 
taken  against  the  will  of  the  party  robbed;  that  is,  that  they  were  either 
taken  from  him  by  force  and  violence,  or  delivered  up  by  him  to  the  de- 
fendant, under  the  impression  that  the  degree  of  fear  and*  apprehension 
which  is  necessary  to  constitute  robbery.  Therefore,  where  the  party 
robbed  concerted  and  connived  at  the  robbery,  and  got  one  of  his  con- 
federates to  procure  two  strangers  to  commit  it,  for  the  purpose  of  getting 
a  reward  upon  the  apprehension  and  conviction  of  the  strangers,  the  judges 
held  that  it  was  not  a  robbery,  because  the  property  was  not  taken  against 
the  party's  will.     R.  v.  M*Daniel,  Fost.  121,  128. 

Feloniously.'] — The  goods  must  appear  to  have  been  taken  animo  fu" 
randi^  as  in  other  cases  of  larceny.  (See  ante,  p.  178.)  And  there- 
fore, if  a  man,  by  force  or  threats,  compel  another  to  give  him  goods  he 
has  to  sell,  and  give  bim  in  return  money  to  the  amount  of  the  value  of 
the  goods,  it  is  very  doubtful  whether  this  be  robbery  ;  1  Hawk.  P.  C. 
c.  34,  s.  14;  although  undoubtedly  it  would  be,  if  the  goods  were  of 
greater  value  than  the  money  given  for  them.  (See  ante,  p.  178).  If 
one,  under  a  bona  fide  impression  that  the  property  is  his  own,  obtain  it 
by  menaces,  that  is  a  trespass,  but  no  robbery.  R.  v.  Hall,  3  C.  &  P. 
409. 

*  Fiokntly.] — It  is  not  necessary  to  prove  that  the  goods  [  *25S  ] 
were  taken  by  actual  violence  or  force;  proof  that  they  were 
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delivered  to  the  defendaDt  by  the  party  robbed,  under  the  impression  of  ' 
that  degree  of  fear  and  apprehension  necessary  to  constitute  robbery ^  will 
be  sufficient.     (See  ante,  pp."  253 — 256). 

Take  and  carry  atray.]— An  actual  taking,  either  by  force  or  upon 
delivery,  must  be  proved;  that  is,  it  must  appear  that  the  robber  actually 
got  possession  of  the  goods.  Therefor^,  if  a  robber  cut  a  man's  girdle  in 
order  to  get  his  purse,  and  the  purse  thereby  fall  to  the  ground,  and  the 
robber  run  off  or  be  apprehended  before  he  can  take  it  up;  this  would 
not  be  robbery,  because  the  purse  was  never  in  the  possession  of  the  rob* 
ber,  1  Hale,  533.  But  it  is  immaterial  whether  the  taking  were  by 
force  or  upon  delivery;  and  if  by  delivery,  it  is  also  immaterial  whether 
the  robber  have  compelled  the  prosecutor  to  it  by  a  direct  demand  in  the 
ordinary  way,  or  upon  any  colourable  pretence.  (See  ante,  pp.  253 — . 
256.) 

A  carrying  away  must  also  be  proved,  as  in  other  cases  of  larceny. 
(See  ante,  p.  191).  And  therefore,  where  the  defendant,  upon  meeting 
a  man  carrying  a  bed,  told  him  to  lay  it  down  or  he  would  shoot  him,  and 
the  man  accordingly  laid  down  the  bed,  but  the  robber,  before  he  could 
take  it  up  so  as  to  remove  it  from  the  place  where  it  lay,  was  apprehend- 
ed; the  judges  held  that  the  robbery  was  not  complete.  R.  v,  Farrell,  1 
Leach,  362,  n.  (a).  But  where  the  defendant  snatched  at  a  lady's  ear* 
ring,  and  succeeding  in  separating  it  from  the  ear,  and  it  was  afterwards 
found  among  the  curls  of  her  hair;  the  court  held  this  a  sufficient  proof  of 
asportation  to  support  the  indictment.     R.  v,  Lapier.  1  Leach,  320. 

It  may  be  necessary  to  add  here,  that  if  the  property  be  once  taken, 
the  offence  will  not  be  purged  by  the  robber's  delivering  it  back  to  the 
owner.  1  Hale,  533;  1  Hawk.  c.  34,  s.  2;  R.  v.  Peat,  1  Leach,  228; 
2  East,  P.  C.  557, 

» 

And  that  the  said  J,  S,  immediately  before,  4^c,,  ^c,  did  stab,  4^c.] 
Prove  that  the  defendant,  either  immediately  before,  at  the  time  of,  or 
immediately  after,  the  robbery,  according  to  the  allegation,  stabbed,  cut, 
or  wounded  the  prosecutor,  as  the  case  may  be.  As  to  the  nature  of  the 
evidence  necessary  to  sustain  the  allegation  of  a  stabbing,  &c.,  (see  post, 
Chap.  II.  Sect.  HI.)  What  period  of  time  can  be  comprised  \yithin  the 
words  "  immediately  before,"  or  *<  immediately  after,"  will  be  a  question 
for  the  court. 

If  the  prosecutor  should  fail  to  prove  the  stabbing,  &c.,  it  would  seem 
that  the  prisoner  may  be  convicted  of  the  robbery,  and  have  sentence  for 
the  minor  offence  accordingly.  And  if  he  should  fail  to  prove  a  robbery, 
but  should  prove  an  assault,  the  prisoner  may  be  convicted  of  the  assault 
only,  and  have  sentence  accordingly;  see  7  W.  4  &  I  Vict.  c.  85,^.  11, 
(ante,  p.  253) ;  or,  on  an  indictment  against  several,  some  may  be  found 
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guilty  of  the  fdony,  and  others  of  the  assault  only.  Reg.  t^.  Archer,  2 
Mood.  G.  C.  283;  1  C.  &  K.  174.  This  is  retrospective,  and  applies 
to  offences  committed  before  the  passing  of  the  act.  Reg.  v.  Hagan,  8 
C.  &  P.  167.  Where  the  prisoner  was  indicted  for  a  robhery  with  vio« 
lence,  and  the  jury  found  him  guilty  of  an  assault,  but  toUhoul  any  inten* 
Hon  to  commit  any  felony^  it  was  held  that  this  special  finding 
did  not  take  the  case  out  of  the  ^operation  of  the  statute,  and  [  ^259  ] 
that  the  prisoner  might  receive  sentence  of  imprisonment  with 
hard  labour  for  the  assauh.  Reg.  v.  Ellis,  8  C.  &  P.  654;  see  Reg.  v. 
Boden,  1  C.  &  K-  395:  Reg.  v.  Pullen,  cit.  id.  397.  Where  the  in- 
dictment contained  four  counts,  and  the  case  was  left  to  the  jury  on  the 
last  only,  and  the  jury  found  the  prisoner  guilty  of  an  assault,  Gumey, 
B.,  held  that  the  prisoner  might  receive  judgment  for  the  assault,  although 
the  last  count  was  bad  in  arrest  of  judgment,  if  any  one  count  were  good. 
Reg.  V.  Nicholls,  8  0.  &  P.  269.  Sentence  of  hard  labour  may  be  pro* 
nounced  on  all  persons  convicted  of  assaults  under  this  section  on  indict* 
ments  for  felonies.  Anon.,  2  Mood.  C.  C.  40;  Reg,  v,  W.  WilliamSi 
8C.  &P.286. 


Indictment  for  Robbery  by  a  Person  armed. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  being  then  ^ 
and  there  armed  with  a  certain  offensive  weapon  and  instrument,  to  wit,  a 
bludgeon,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and  of  our  lady 
the  Queen  then  and  there  being,  feloniously  did  make  an  assault,  and 
him  the  said  J.  N.  in  bodily  fear  and  danger  of  bis  life  then  and  there 
feloniously  did  put,  and  ten  pieces  of  the  current  gold  coin  of  the  realm^ 
called  sovereigns,  of  the  value  of  ten  pounds,  and  one  gold  watch  of  the 
yalue  of  five  pounds,  of  the  monies,  goods,  and  chattels  of  the  said  J. 
N.,  from  the  person  and  against  the  will  of  the  said  J.  N.,  then  and  there 
feloniously  and  violently  did  steal,  take,  and  carry  away:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life  or  not  less  than  fifteen  years,  or  impri- 
sonment not  exceeding  three  years,  7  W.  4  &  1  Vict.  c.  87,  s.  3,  antOi 
p.  252,  with  OP  without  hard  labour,  and  with  or  without  solitary  confine- 
ment, such  confinement  not  exceeding  one  month  at  any  one  time,  nor 
three  months  in  any  one  year.  Id.  s.  10;  (ante,  p.  226).  This  offence 
is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38,  s.  1,  (ante,  p, 
69). 

Evidence. 
The  evidence  to  support  this  indictment  tA  be  the  same  as  in  ordina** 
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ry  cases  of  robbery,  (see  ante,  p.  253  tt.Hq,),  witb  the  additional  proof 
that  the  prisoner,  at  ibe  time  of  tbe  robbery,  was  armed  with  an  ofieosi^e 
weapon  or  instrument.  As  to  what  will  amount  to  an  offensive  weapon 
or  instrument,  see  the  cases  referred  to  under  the  heads  Smugglings  and 
Offences  relating  to  Game,  post.  If  the  offence  were  committed  by 
several  persons,  and  one  of  them  were  armed,  the  others  being  present 
aiding  and  abetting,  it  would  seem  that  that  would  be  sufficient  to  convict 
them  all  of  the  whole  charge  in  the  indictment.  See  R.  v.  Smith,  R. 
&  R.  386.  The  defendant  may  be  convicted  of  the  robbery  only,  or  of 
the  assault  only.     (  See  ante,  p.  258). 


Indictment  for  Robbery  attended  with  Violence. 

The  same  as  in  the  last  precedent  but  one,  only  substituting,  instead  of 
the  allegation  that  the  defendant  stabbed,  t^c,  the  prosecutor j 
[  *260  ]  the  ^following:— ^ud  that  the  said  J.  S.,  immediately  before 
he  so  robbed  the  said  J.  N.  as  aforesaid,  ( ^^at  the  tsme  of;  or, 
immediately  before,  or,  immediately  after  such  robbery^^),  him  the  said  J. 
N.  feloniously  did  strike  and  beat,(  ^^beat,  strike,  or  use  any  other  personal 
violence  to  any  person^*).  An  indictment  for  rohbeiy^  by  two  or  more  persons 
in  company t  will  he  the  same  as  an  indictment  for  robbing  alone  [s,ee  post,  p. 
261],  except  that  it  should  charge  that  the  defendants  together  robbed  the  pro- 
secutor;  if  one  of  them  only  be  apprehended^  it  will  charge  him  by  name, 
^'  and  a  certain  other  person  [or,  certain  other  persons]  to  tbe  jurors 
aforesaid  unknown,"  &c, 

Felony;  see  the  last  precedent.  7  W.  4  &  1  Vict.  c.  87,  s.  3,  (ante, 
p.  252);  This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6 
Vict.  c.  88,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  a  robbery,  as  directed  ante,  p.  253  et  seq.,  and  that  the  defen- 
dant, immediately  before,  at  the  time  of,  or  immediately  after  the  robbery, 
beat,  struck,  or  used  some  other  personal  violence  to  the  prosecutor. 
(  See  ante,  p.  258).  The  defendant  may  be  convicted  of  the  robbery 
only,  or  of  an  assault  only.     ( lb.) 


Indictment  for  obtaining  Property  by  threatening  to  accuse  of  unnatural 

Practices. 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  feloniously 
did  accuse  one  J.  N.  [or,  did  threaten  one  J.  N.  to  accuse  him  the  said 
J.  N.]  of  having  [here  dymribe  the  accusation  or  threat,  so  as  to  bring  it 
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within  some  of  the  vfords  in  the  statute]^  with  the  y%w  and  intent  in  so 
doing  then  and  there  and  thereby  to  extort  and  gain  from  the  said  J.  N. 
certain  property  of  him  (be  said  J.  N.;  and  that  the  said  J.  S.,  by  then 
and  there  intimidating  the  said  J.  N.  by  the  said  accusation  [ofy  threat] 
as  aforesaid,  did  then  and  there  feloniously  extort  and  gain  from  the  said 
J.  N.  ten  pieces  of  the  current  gold  coin  of  the  realm,  called  sovereigns, 
of  the  value  of  ten  pounds:  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

Felony,  see  the  last  precedent  but  one.  7  W.  4  &  1  Vict.  c.  87,  s. 
4,  (  ante,  p.  252).  It  has  been  held  that,  since  this  statute,  the  defend- 
ants cannot  be  indicted  simply  for  robbery,  but  the  indictment  must  be 
framed  upon  the  statute.  Reg.  v.  Henry,  2  Mood.  C.  C.  118;  9  C.  & 
P.  309;  (ante,  p.  255);  sed  quaere;  see  Reg.  v.  Stringer,  2  Mood.  0. 
C.  261.  This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence, 

Prove  that  the  defendant  either  accused  or  threatened  to  accuse'the 
prosecutor  of  an  unnatural  crime,  or  of  an  assault  with  intent  to  commit 
it,  or  of  an  attempt  or  endeavour  to  commit  it,  or  of  making  or 
offering  some  solicitation,  persuasion,  promise,  or  threat,  to  some  per- 
son to  commit  or  permit  it:  that  the  view  and  intent  of  the  defendant 
was  to  extort  some  properly  (  see  ante,  p.  253)  from  the  prosecutor, 
and  that  property  was  extorted  or  gained  from  him  by  the  influence  of 
the  accusation  or  threat.  The  intent  may  be  proved  from  the 
♦expressions  used  by  the  defendant,  or  inferred  from  circum-  [  *261  ] 
stances.  Where,  before  the  passing  of  this  statute,  a  threat 
of  this  kind  was  made  for  the  purpose  of  extorting  money  from  the 
prosecutor,  and  the  prosecutor  some  time  afterwards  gave  the  defendant 
the  money  demanded,  not  from  any  apprehension  of  injury  to  his  charac- 
ter, but  to  have  an  opportunity  of  prosecuting  the  defendant  for  the  of- 
fence; the  judges  held  that  it  was  not  a  robbery,  because  there  was  no 
actual  fear,  nor  any  violence  from  which  they  could  imply  or  presume 
it.  R.  V,  Reane,  2  Leach,  616;  and  see  R.  v,  Jackson  et  aK,  1  East, 
P.  C,  Addenda,  xxi:  R.  v.  Fuller,  R.  &  R.  408;  1  Russ.  890.  So, 
the  intimidation  must  be  on  the  mind  of  the  person  threatened  to  be  ac- 
cused; and  therefore  it  was  held  not  to  be  a  robbery  to  obtain  money 
from  a  woman  under  a  threat  of  accusing  her  husband.  R.  v.  Edward, 
1  M.  &  Rob.  257.  It  is  immaterial  whether  the  prosecutor  be  guilty  or 
innocent  of  the  offence  imputed  to  him.  R.  v.  Gardner,  1  C.  &  P. 
479.  On  the  trial  of  an  indictment  under  this  section,  the  jury  need  not 
confine  themselves  to  the  consideration  of  the  expressions  used  before  the 
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money  was  given,  but  may,  if  those  expressions  are  equivocal,  connect 
with  them  what  was  afterwards  said  by  the  prisoner  when  he  was  taken 
jnto  custody.  Reg.  v.  Kain,  8  C.  &  P.  187.  The  threatening  to  ac* 
cuse  need  hot  be  a  threat  to  accuse  before  a  judicial  tribunal;  a  threat  to 
charge  before  any  third  person  is  sufficient.  R.  o.  Robinson,  2  M.  fc 
Rob.  14. 


Indicimtnt  for  Robbery. 

ComrMficemmt  as  ante,  p.  169] — in  the  county  aforesaid,  in  and  upon 
one  J.  N.,  in  the  peace  of  God  and  of  our  lady  the  Queen  then  and  there 
being,  feloniously  did  make  an  assault,  and  him  the  said  J.  N.  in  bodi^ 
fear  and  danger  of  his  life  then  and  there  feloniously  did  put,  and  ten 
pieces  of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  the 
value  often  pounds,  of  the  monies,  goods,  and  chattels  of  the  said  J.  N., 
from  the  person  and  against  the  will  of  the  said  J.  N.,  then  and  there  fe- 
loniously and  violently  did  steal,  take,  and  carry  away:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  The  indictment  may  charge 
the  defendant  with  having  assaulted  several  persons,  and  stolen  different 
sums  from  each,  if  the  whole  was  one  transaction.  Reg.  v,  Giddings,  C. 
k     Mar.  634. 

Felony,  transportation  for  not  more  than  fifteen  years  nor  less  than  ten 
years,  or  imprisonment  not  exceeding  three  years,  7  W.  4  &  1  Vict.  c. 
87,  s.  5,  (ante,  p.  252),  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  exceeding  one  month  at  any 
one  time,  nor  three  months  in  any  one  year.     Id.  s.  10,  ante,  p.  226.) 

JFbr  the  evidence  to  support  this  indictment^  see  ante.  p.  253,  et  seq. 


Indictment  for  stealing  from  the  person. 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  one  watch^ 
of  the  value  of  five  pounds,  one  pocket-book,  of  the  value  of  two  shil- 
lings,  and  one  pocket-handkerchief,  of  the  value  of  one  shilling,  (^'  any 
properly^^^)  of  the  goods  and  chatteb  of  J.  N.,  from  the  per- 
[  ^962  }  son  *of  the  said  J.  N.,  then  and  there  feloniously  did  take, 
irteal,  and  carry  away:  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crows  and  dignity. 

Fek>ny,  7  W.  4,  and  1  Vict.  c.  87,  s.  5«     See  the  last  precedent. 
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Evidence. 


Prove  a  larceny,  as  directed  ante,  p.  170  et  seq.,  except  that  an  actual, 
and  not  merely  a  constructive  taking,  must  be  proved  ;  and  prove  the 
goods  to  have  been  actually  severed  from  the  person  of  J.  N.  Where 
the  defendant  drew  a  book  from  the  inside  pocket  of  the  prosecutor's 
coat,  about  an  inch  above  the  top  of  the  pocket,  but  whilst  the  book  was 
still  aboul  the  person  of  the  prosecutor,  the  prosecutor  suddenly  put  up 
bis  hand,  upon  which  the  defendant  let  the  book  drop,  and  it  fell  into  the 
prosecutor's  pocket;  this  was  holden,  by  a  majority  of  the  judges,  not  to 
be  a  sufficient  asportation  to  warrant  a  conviction  for  stealing  from  the 
person,  because,  from  the  first  to  the  last,  the  book  remained  about  the 
person  of  the  prosecutor;  although  it  was  sufficient  to  constitute  a  simple 
larceny.  R.  v.  Thompson,  1  Mood.  C.  C.  78.  Where  a  man  went 
to  bed  with  a  prostitute,  having  left  his  watch  in  his  hat  oq  the  table,  and 
while  he  was  asleep,  she  stole  the  watch,  this  was  held  to  be  stealing  in 
the  dwelling-house,  and  not  a  stealing  from  the  person.  R.  v.  Hamilton^ 
8  C.  &  P.  49. 

It  is  immaterial  whether  the  larceny  were  effected  by  stealth  or  with 
force.  If  with  force  sufficient  to  constitute  robbery,  the  defendant  ought 
to  be  indicted  for  that  offisnce;  but  if  it  appear,  Upon  an  indictment  for 
stealing  from  the  person,  that  the  force  used  was  sufficient  to  constitute  a 
robbery,  the  defendant  will  not,  upon  that  ground,  be  entitled  to  an  ac- 
quittal. R.  V.  Pearce,  R.  &  R.  174;  2  Leach,  1049:  R.  v,  Robio'^ 
son,  R.  &  R.  321. 


tndictmtni  for  an  JlssauU  toith  inttnt  to  rob. 

[Commeneiment  as  ante^  p.  169] — in  the  county  aforesaid,  with  forcd 
and  arms,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and  of  our  lady 
the  Queen  then  and  there  being,  feloniously  did  make  an  assault,  with  in- 
tent the  monies,  goods,  and  chattels  of  the  said  J.  N.,  from  the  person 
and  against  the  will  of  him  the  said  J.  N.,  then  and  there  feloniously  and 
violently  to  steal,  take,  and  carry  away:  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  This  form  of  indictment  was  held  good 
in  Reg.  v.  Huxley,  C.  &  Mar.  590;  it  neei  not  in  terms  charge  an  intent  ' 
to  rob  the  prosecutor. 

This  count  cannot  be  added  to  a  count  for  robbery;  if  ii  te,  the  prost*- 
cutor  mil  be  put  to  his  election.     R.  v.  Gough,  Moo.  &  M.  71. 

Felony,  imprisonment  not  exceeding  three  years,  7  W.  4,  and  1  Vict. 
c.  89,  s.  6)  (ante^  p.  252),  with  or  without  hard  labor,  and  with  or  with- 
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out  solitary  confinement,  such  confinement  not  exceeding  one  month  at 
any  one  time,  nor  three  months  in  any  one  year.     Id.  s.   10,  (ante,  p. 

226.) 

Indictments  for  an  assault  with  intent  to  rob,  the  prisoner  being  armed, 
or  for  an  assault  with  intent  to  rob,  together  with  one  or  more  person  or 

persons,  may  easily  be  framed  by  comparing  this  with  the  pre* 
[  •263  ]' cedents  *for  robbery  under  the  same  circumstances.     (See 

ante,  pp.  253,  259.)     The  punishment  is  the  same  as  for 
such  robbery.     7  W.  4,  &  1  Vict.  c.  87,  s.  3,  (ante,  p.  252.) 

Evidence. 

To  support  this  indictment,  you  must  prove  the  assault  and  the  intent. 

In  proof  of  the  former,  it  is  not  necessary  to  shew  that  the  defendant 
committed  actual  violence  upon  J.  N.:  for  an  assault  is  an  attempt  to  com- 
mit a  forcible  crime  upon  another:  and  therefore,  if  the  defendant,  intend- 
ing to  rob  J.  N.,  did  anything  in  his  presence,  with  reference  to  him,  in 
furtherance  of  that  intent,  it  will  be  sufficient.  The  evidence  upon  this 
indictment  usually  proves  a  robbery,  with  the  exception  of  the  taking  and 
carrying  away.  In  R.  v.  Thomas,  1  Leach,  330;  1  East,  P.  C.  417, 
it  was  holden,  that  an  indictment,  which  alleged  the  assault  to  have  been 
made  upon  J.  N.,  was  not  supported  by  proof  that  the  assault  was  made 
upon  the  driver  of  the  post-chaise  in  which  J.  N.  was:  but  this  indictment 
was  framed  upon  the  repealed  statute,  7  G.  3,  c.  21,  which  made  it  felony 
for  any  person  with  an  offensive  weapon  to  assault  any  other  person,  with 
intent  to  rob  such  person;  and  the  more  general  words  of  the  present  stat- 
ute would  probably  be  satisfied  by  an  indictment  charging  an  assault  upon 
A.,  with  an  intent  to  rob  B. 

The  intent  to  rob  must,  of  course,  be  proved  from  circumstances.  It 
is  a  question  entirely  for  the  jury  to  determine,  and  which  they  will,  in 
general,  have  to  presume  from  the  circumstances  attending  the  assault,  the 
time  and  place  in  which  it  was  committed  the  expressions  or  gestures  of 
the  defendant  at  the  time,  and  the  like.  No  actual  demand  of  money,  &c., 
is  necessary  to  support  this  indictment.  R.  v.  Trusty,  1  East,  P.  C. 
448:  R.  V.  Sherwin,  Id.  421.  Assaulting  and  threatening  to  charge  with 
an  infamous  crime,  with  intent  thereby  to  extort  money,  is  an  assault  with 
intent  to  rob,  under  this  statute.  Reg.  v.  Stringer,  2  Mood,  C.  C.  260; 
1  C.  &K.  188. 

Where  the  defendant  decoyed  the  prosecutor  into  a  house,  and  chained 
him  down  to  a  seat  and  there  compelled  him  to  write  orders  for  the  pay- 
ment of  money  and  for  the  delivery  of  deeds,  and  the  paper  on  which  he 
wrote  remained  in  his  hands  half  an  hour,  but  he  was  chained  all  the  time, 
this  was  held  not  to  be  An  assault  with  intent  to  rob.  R.  v.  Edwards,  6 
C.  &  P.  521:  seeR.  t;.  Phipoe,  2  Leach.  673. 
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The  prisoner  may  be  convicted  of  the  assault  only.     7  W.  4  &  1  Vict, 
c.  85,  s.  11,  (ante,  p.  253). 


Indictment  for  demanding  Property  with  Menaces  or  by  ForcCy  toith  intent 

to  steal  the  same. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  with  menaces, 
[or  "  by  force,"  or,  "  with  menaces  and  force"],  did  feloniously  demand 
of  J.  N.  the  money  ("  any  property^^  ),  of  him  the  said  J.  N.,  with  in 
tent  the  said  money  from  the  said  J.  N.  then  and  there  feloniously  to 
steal,  take,  and  carry  away:  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  het 
crown  and  dignity. 

The  chattel^  money y  or  valuable  security  demanded  must  be  [  *264  ] 
stated  according  to  the  fact.  If  the  demand  were  of  a  specific 
chattel^  or  valuable  security ^  it  may  be  stated  thus;  ^^  a  certain  chattel,  to 
wit, ,"  or,  *'a  certain  valuable  security  to  wit, ."  Where  an  in- 
dictment stated,  that  /&e  de/endan/ '*  feloniously,  by  menaces,  did  demand 
the  monies  of  the  said  J.  N.,"  it  was  holden  to  be  insufficient^  because  it 
did  not  state  from  whom  he  had  demanded  them.  R.  v.  Dunkley,  I 
Mood.  C.  C.  90. 

Felony,  imprisonment  not  exceeding  three  years,  7  W.  4  &  1  Vict.  c. 
87,  s.  7,  (ante,  p.  252),  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  exceeding  one  month  at  any 
one  time,  nor  three  months  in  any  one  year.  Id,  s,  10,  {ante,  p, 
226). 

Evidence, 

To  support  this  indictment,  the  prosecutor  must  prove  a  demand  by 
the  defendant  of  the  money  or  other  thing  stated  in  the  indictment,  "  by 
menaces  or  force,"  with  intent  to  steal  it.  It  is  not  necessary  to  prove  an 
express  demand  in  words;  the  statute  says,  '^  if  any  person  shall,  with  me- 
naces or  by  force,  demand,"  &c.;  and  menaces  are  of  two  kinds — by 
words,  or  by  gestures:  so  that,  if  the  words  or  gestures  of  the  defendant 
at  the  time  were  plainly  indicative  of  what  he  required,  and  tantamount  in 
fact  to  a  demand,  it  should  seem  to  be  sufficient  proof  of  the  allegation  of 
demand  in  the  indictment.     See  R.  v,  Jackson,  1  Leach,  269. 

If  a  person,  with  menaces,   demand  money  of  another,  wh6  does  not 
give  it  him  because  he  has  it  not  with  him,  thi^t  is  a  felony  within  the  stat- 
ute: but  if  the  party  demanding  the  money  knows  that  it  is  not  then  in  the 
prosecutor's  possession,  and  only  intends  to  obtain  an  order  for  the  pay- 
ment of  it,  it  is  otherwise      B.  v,  Edwards,  6  C.  &  P.  515. 
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The  intent  to  steal,  must,  of  course,  be  presumed  from  circumstances^ 
It  is  a  question  entirely  for  the  jury  to  determine,  and  which  they  will,  in 
general,  have  to  presume  from  the  circumstances  attending  the*  demand, 
the  expressions  or  gestures  of  the  prisoner  when  he  made  it,  and  the  like. 


P^RACr    AT    COMMON    LAW. 


Lidictment, 

Yorkshire,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  tTiat  J.  S.,  late  of  Hull,  in  the  county  of  York,  mariner,  K.  S., 
late  of  the  same  place,  mariner,  and  L.  T.,  late  of  the  same  place, 
mariner,  on  the  third  day  of  August,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  forty  five,  with  force  and  arms,  upon  the  high 
seas,  to  wit,  in  and  on  board  of  a  certain  ship,  called  the  Windsor 
Castle,  in  a  certain  place  upon  the  high  seas,  distant  about  ten  leagues 
from  Cutcheen  in  the  East  Indies,  then  being,  in  and  upon  certain  mar- 
iners, (to  the  jurors  aforesaid  unknown),  in  the  peace  of  God  and  of 
our  lady  the  Queen  then  and  there  being,  piratically  and  felon- 
[  *'265  }  iousty  did  make  an  assault,  and  them  the  said  ^mariners  in 
bodily  fear  and  danger  of  their  lives,  on  the  high  sea  aforesaid^ 
then  and  there  piratically  and  feloniously  did  put,  and  the  said  ship,  cal- 
led the  Windsor  Castle,  and  the  apparel  and  tackle  of  the  ^id  ship,  of 
the  value  of  twelve  hundred  pounds,  and  seventy  chests  of  opium,  of 
the  value  of  fourteen  hundred  pounds,  in  and  on  board  the  said  ship 
then  being,  of  the  goods  and  chattels  of  certain  subjects  of  our  said  lady 
the  Queen,  to  the  jurors  aforesaid  unknown,  and  then  and  there  in 
the  custody  and  possession  of  the  said  mariners  last  aforesaid,  with  force 
and  arms/  from  the  care,  custody,  and  possession,  and  against  the  will 
of  the  said  mariners  last  aforesaid,  then  and  there,  to  wit,  on  the  day 
and  year  last  aforesaid,  upon  the  high  sea  aforesaid,  in  the  place 
aforesaid,  and  within  the  jurisdiction  aforesaid,  piratically,  feloniously,  and 
violently  did  steal,  take,  and  carry  away,  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  •Ss  to  the  venue  and  place  of  trials 
see  ante^  p.  21. 

By  28  H.  8,  c.  15,  $8*  2,  3,  piracy  at  common  law^  i.  e.  robbery  on 
the  high  hos^  was  made  punishable  with  deaths  and  with  loss  of  lands  and 
goods,  in  the  same  manner  as  upon  an  aUamder  for  robbery  on  land. 
The  29  G.  3,  c.  37,  s.  1,  however ,  made  offences  committed  within  the 
jurisdiction  of  the  Admiralty  punishable  in  the  same  manner  as  if  they  had 
been  committed  on  lan^,  .  The  X  G*  4^  c.  90,  s.  1,  extended  to  such  qf- 
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fences  the  benefit  of  clergyy  €u  if  committed  on  land;  and  the  etat.  7^8 
G.  4,  c.  28,  8.  12,  enacted^  thai  ^^  all  offences  prosecuted  in  the  High 
Conrt  of  Admiralty  of  England  should^  upon  every  first  and  subsequent 
convictiony  be  subject  to  the  same  punishment^  whether  oj  death  or  other- 
wise j  as  if  such  offences  had  been  committed  upon  the  land^^^  See  now  7 
W.4j^l  Vict.  c.  88,  (post,  p.  267). 

Evidence. 

Prove  a  robbery,  and  prove  it  to  have  been  committed  upon  the  high 
seas,  within  the  jurisdiction  of  the  Admirahy.  Attend  also  to  the  follow^ 
ing  particulars  of  evidence: — 

Upon  the  high  Seas.] — The  offence  roust  be  proved  to  have  been 
committed  within  the  jurisdiction  of  the  Court  of  Admiralty;  that  is, 
upon  some  parts  of  the  sea  which  is  not  infra  corpus  comitatus.  See  13 
R.  2,  St.  1,  c.  5;  15  R.  2,  c.  3.  All  rivers  in  this  country,  imtil  they 
flow  past  the  furthest  point  of  land  next  the  sea,  are  within  the  jurisdiction 
of  the  courts  of  common  law,  and  not  of  the  Court  of  Admiralty.  See 
1  Rep.  175;  3  Inst,  113;  3  T.  R.  315.  Nor  does  the  admiralty  juris- 
diction extend  to  any  haven,  creek,  arm  of  the  sea,  or  other  place  within 
the  body  of  a  county;  3  Inst.  113;  1  Hawk.  c.  37,  s.  11;  thus,  where 
the  sea  flows  in  between  two  points  of  land  in  this  country,  a  straight 
imaginary  line  being  drawn  from  one  point  to  the  other,  the  courts  o( 
common  law  have  jurisdiction  of  all  offences  committed  within  that  line; 
the  Court  of  Admiralty  of  all  offences  without  it.  But  see  R.  v.  Bruce, 
R.  &  R.  242.  But  if  a  robbery  be  committed  in  creeks,  harbours,  ports^ 
&c.,  in  foreign  countries,  the  Court  of  Admiralty  indisputably  basjurisdic<e 
tion  of  it,  and  such  offence  is  consequently  piracy.  R.  v.  Jemot,  Old 
Bailey,  28th  Feb.,  1812,  MS.  On  an  indictment  for  larceny  out  of  f^ 
vessel  lying  in  a  river  at  Wampu,  in  China,  the  prosecutor  gave  no  evU 
dence  as  to  the  tide  flowing  or  otherwise  where  the  vessel  lay; 
but  *the  judges  held  that  the  Admiralty  bad  jurisdiction,  it  [  *266  ^ 
being  a  place  where  great  ships  go.  R.  v.  Allen,  1  Mood.  C. 
C.  494.  As  to  offences  committed  on  the  coasts,  the  Acbniralty  have 
exclusive  jurisdiction  of  offences  committed  beyond  the  low-water  mark; 
and,  between  that  and  the  high-water  mark,  the  Court  of  Admiralty  has 
jurisdiction  of  offences  done  upon  the  water  when  the  tide  is  in;  and  the 
courts  of  common  law  of  offences  committed  upon  the  strand  when  the 
tide  is  out.  AH  the  other  parts  of  the  high  sea  are  indisputably  within 
the  jurisdiction  of  the  Admiralty. 

In  and  on  Boards  ^c] — This  must  be  proved  as  laid.  If  the  name 
of  the  ship  be  unknown,  it  must  be  stated  so  in  tbe  indictment.  See  an- 
te, p.  35). 
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In  the  Peace  oj  our  Lady  the  Que^n.] — Some  evidence  must  be  given 
of  this;  for  if  the  persons  robbed  be  subjects  of  a  state  at  enmity  with 
this  country,  although  it  may  perhaps  be  piracy,  yet  it  is  not  cognizable  as 
such  in  any  court  of  Admiralty  within  this  realm.  4  Inst.  154;  2  R.  3, 
/.  2.     See  R.  v.  Sa  wyer,  R.  &  R.  294. 

In  Bodily  Fear^  ^'C.] — This  must  be  proved  in  the  same  manner  as  in 
robbery.     1  Sir  L.  Jenk.  xciv. 

•And the  said  Ship,  ^'C.] — The  things  stolen  are  proved  in  the  same 
manner  as  in  ordinary  cases  of  larceny.  The  value  is  immaterial,  as  in 
a  robbery  upon  land.  Molloy,  64,  s.  18;  Beawes,  231.  It  is  said,  that 
if  one  or  more  of  the  crew  or  passengers  in  a  vessel  be  taken  for  the  pur- 
pose of  being  sold  as  slaves,  it  is  piracy.  Molloy,  63,  s.  16;  and  see  5 
G.  4.  c.  113. 

Of  the  Goods  and  Chatteh  of,  4^c.] — These  must  be  stated  to  be  the 
goods  of  a  subject  or  subjects  of  this  realm,  or  of  some  state  in  amity 
with  it;  and  the  allegation  must  be  proved  as  laid.  (See  ante,  p. 
265). 

Piratically,  feloniously,  and  violently."] — The  goods  must  be  proved 
{o  have  been  taken  animo  furandi,  as  in  othercases  of  larceny.  Molloy, 
71,  s.  33.  (See  ante,  p.  178.)  And  they  mu8ti)e  proved  to  have  been 
either  taken  with  force  and  violence,  or  delivered  to  the  pirates  under  the 
ijDipression  of  that  degree  of  fear  and  apprehension  which  is  necessary  to 
constitute  robbery  upon  land.     (See  ante,  p.  253.) 

The  taking,  to  be  piracy,  must  be  without  authority  from  any  prince 
or  state.  If  a  party  making  a  capture  at  sea  do  so  by  the  authority  of 
any  prince  or  state,  it  cannot  be  considered  piracy;  for  a  nation  never 
can  be  deemed  pirates;  fixed  domain,  public  revenue,  and  a  certain  form 
of  government,  exempt  a  people  from  that  character.  Even  a  capture 
by  authority  of  the  states  of  Algiers,  Tunis,  or  Tripoli,  cannot  be  treat- 
ed as  piracy.  2  Sir  L.  Jenk.  790;  Grot.  2,  c.  18,  s.  2.  Also,  at 
common  law^  if  a  subject  of  this  realm  committed  acts  of  hostility  against 
another  subject,  under  the  authority  of  a  commission  from  a  foreign 
prince,  it  was  not  piracy;  2  Sir  L.  Jenk.  754;  but  the  law  has  been 
altered  in  this  respect  by  11  &  12  W.  3,  c.  7,  and  18  G.  2,  c.  30,  s.  1. 

See  R.  V.  Evans,  2  East,  P.  C.  798. 
[  *267]  *If  the  subjects  of  the  same  state  commit  robbery  upon  each 
other,  upon  the  high  sea,  it  is  piracy.  If  the  subjects  of  dif- 
erent  states  commit  robbery  upon  each  other,  upon  the  high  sea,  if  their 
respective  states  be  in  amity,  it  is  piracy;  if  at  enmity  it  is  not;  for  it  is 
a  general  rule,  that  enemies  never  can  commit  piracy  on  each  other,  their 
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depredations  being  deemed  mere  acts  of  hostility.     1  Sir  L.  Jenk.  xciv: 
4  Inst.   154. 

But  if  a  commissioned  ship,  by  mistake,  capture  a  vessel  belonging 
lo  the  subjects  of  a  friendly  power,  imagining  it  to  belong  to  an  enemy, 
and.  bring  it,  without  damage,  into  port,  for  condemnation,  this  is  not 
piracy.     See  1  Sir  L.  Jenk.  xciv. 

Stealy  take^  and  carry  aioay,] — This  is  proved  in  the  same  manner 
as  in  robbery.  Molloy,  64,  s.  18.  If  persons  at  sea  force  the  captain 
of  a  vessel  to  sell  part  of  bis  cargo  for  less  than  its  value,  it  is  piracy. 
3T.  R.  713.  See  28  H.  8,  c.  16,  s.  4.  But  if  a  pirate  attack  a 
vessel,  and,  before  he  obtains  possession  of  her,  the  captain,  in  order  to 
redeem  her,  give  an  oath  to  pay  a  sum  certain,  this  is  no  piracy,  for 
there  was  no  taking.  Molloy,  64,  s.  18.  But  if  there  be  an  actual 
taking,  it  is  piracy,  although  the  pirate  afterwards  allow  the  party  to  pro- 
ceed  on  his  voyage.     1  Sir  L.  Jenk.  xcviii. 


PIRACY    BY    STATUTE. 


Statute. 

7  W.  4  &  I  Vict.  c.  88,  s.  1] — Repeals  so  muck  of  the  stats,  28  H. 
8,  c.  15;  11  &  12  W.  3,  c.  7  ;  4  G.  1,  c.  11  ;  8  G.  1,  c.  24 ;  and  18 
G.  2,  c.  30,  as  relates  to  the  punishment  of  the  crime  of  piracy^  or  of 
any  offence  by  any  of  the  said  acts  declared  to  be  piracy y  or  of  accessaries 
thereto  respectively* 

Sect.  2 — Piracy  attended  with  violence] — Enacts,  that  whosoever, 
with  intent  to  commit,  or  at  the  time  of,  or  immediately  before,  or  im- 
mediately after  committing  the  crime  of  piracy  in  respect  of  any  ship  or 
vessel,  shall  assault,  with  intent  to  murder,  any  person  being  on  board  of 
or  belonging  to  such  ship  or  vessel,  or  shall  stab,  cut,  or  wound  any  such 
person,  or  unlawfully  do  any  act  whereby  the  life  of  such  person  may  be 
endangered,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
suffer  death  as  a  felon. 

Sect.  3 — Punishment  of  Piracy] — Enacts,  that  whosoever  shall  be 
convicted  of  any  offence,  which,  by  any  of  the  acts  hereinbefore  referred 
to,  amounts  to  the  crime  of  piracy,  and  is  thereby  made  punishable  with 
death,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  the  natural  life  of  such  offender,  or  for 
any  term  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years^ 
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Sect.  5 — Place  and  Mode  of  ImprisonmetU'] — Enacts,  that  where  any 
person  shall  be  convicted  of  any  ofience  punishable  under  this  act,  psr 
which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to 
sentence  the  offender  to  be  imprisoned,  or  imprisoned  and  kept  to  hard 
labour,  in  the  common  gaol  or  liouse  of  correction,  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard  labour, 
not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 


Indictment  for  Piracy  attended  with  Violence, 

This  indictment  may  easily  be  framed  Jrom  the  precedent  of  an  indict- 
ment for  piracy  at  common  lawy  (ante,  p.  264),  by  adding  an  allegation^ 
"that  the  defendant  then  and  there,  with  intent  to  commit  lor,  *'  at  the 
lime  of,"  or,  "  immediately  before,"  or,  "immediately  after  the  com- 
mitting"] such  piracy  as  aforesaid,  in  and  upon  one  J.  N.,  then  and  there 
being  on  board  of  [or,  "  belonging  to"]  the  said  ship,  feloniously  did 
make  an  assault,  with  intent  him  the  said  J.  N.  then  and  there  felonious- 
ly, wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  ;"  [or  oth- 
erwise, as  the  case  may  be] ;  and  concluding  against  the  form  of  the 
statute.  The  evidence  will  be  the  same  as  stated  ante,  p.  265,  with  the 
addition  of  the  proof  necessary  to  sustain  the  above  allegation. 

Felony,  death.  •?  W.  4  &  1  Vict.  c.  88,  s.  2.  The  sentence  may  be 
recorded,  4  G.  4,  c.  48,  s.  1,  (ante,  p.  251).  The  offence  is  not  tria- 
ble at  any  quarter  sessions.     6  &  6  Vict.  c.  38.  s.  I.  (ante,  p.  69.) 

As  to  offences  made  piracy  by  previous  statutes,  see  ante,  p.  21.  As 
to  piracy  by  dealing  in  slaves,  and  the  offence  of  fitting  out  vessels,  &c., 
for  the  slave-trade,  &c.,  see  5  G.  4,  c.  113,  and  Reg.  v.  Zulueta,  1  C. 
tL  K.  215. 


RECEIVING   STOLEN    GOODS. 


Statute. 

7  &  8  G.  4,  c.  29,  s.  54 — Receivers  may  be  tried  as  ^Accessaries  after  • 
the  Fact,  or  for  substantive  Felony. y — With  regard  to  receivers  of 
stolen  property,  enacts,  that  if  any  person  shall  receive  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  the  stealing  or 
taking  whereof  shall  amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  this  act,  such  person  knowing  the  j»ame  lo  have  been  feloniously 
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stolen  or  taken)  every  such  receiver  shall  be  guilty  of  felony,  and  may 
be  indicted  and  convicted,  either  as  accessary  after  the- fact  or  for  a  sub- 
stantive felony,  and,  in  the  latter  case,  whether  the  principal  felon  shall 
or  shall  not  have  been  previously  convicted  or  shall  or  shall  not  be  ame- 
nable to  justice;  and  every  such  receiver^  howsoever  convicted,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years,  and  if  a  male, 
to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit),  in  addition  to  such  imprisonment:  provided 
^always,  that  no  person,  howsoever  tried  for  not  receiving  as  [  ''''SGQ  ] 
aforesaid,  shall  be  liable  to  be  prosecuted  a  second  time  for 
the  same  offence. 

Sect.  65 — Receivers,  where  original  Offence  Jlfwdcmeanor]— Enacts, 
that  if  any  person  shall  receive  any  chattel,  money,  valuable  security)  or 
other  property  whatsoever,  the  stealing,  taking,  obtaining,  and  converting 
whereof  is  made  an  indictable  misdemeanor  by  this  act,  such  person 
knowing  the  same  to  have  been  unlawfully  stolen,  taken,  obtained,  or 
converted,  every  such  receiver  shall  be  guilty  of  a  misdemeanor,  and  may 
be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  prin- 
cipal misdemeanor  shall  or  shall  not  have  been  previously  convicted  there- 
of, or  shall  or  shall  not  be  amenable  to  justice;  and  every  such  receiver 
shall,  on  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported^ beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  such  imprisonment. 

Sect.  66 — Venue  in  Indictment  against* Receivers] — Enacts,  that  if  any 
person  shall  receive  any  chattel,  money,  valuable  security,  or  other  pro- 
perty whatsoever,  knowing  the  same  to  have  been  feloniously  or  unlaw- 
fully stolen,  taken,  obtained)  or  converted,  every  such  person)  whether 
charged  as  an  accessary  after  the  fact  to  the  felony,  or  with  a  substantive 
felony  or  with  a  misdemeanor  only,  may  be  dealt  with,  indicted,  tried, 
and  punished  in  any  county  or  place  in  which  he  shall  have  or  shall  have 
had  any  such  property  in  his  possession,  or  in  any  county  or  place  in 
which  the  party  guilty  of  the  principal  felony  or  misdemeanor  may  by 
law  be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt  with,  in- 
dicted, tried,  and  punished  in  the  county  or  place  where  he  actually  re- 
ceived such  property. 

41 


322      '  RECEIVING  STOLEN  GOODS. 


Iniictment  against  a  Reciiver  of  Stolen  Goodsy  as  for  a  substanlive 

Felony. 

Commeneement  08  antty  p.  169] — in  the  county  aforesaid,  one  silver 
tankard,  (^^  chattel^  money,  or  valuable  security^)  (see  7  &  8  G.  4,  c. 
26,  s.  6,  ante,  p.  213),  or  other  property  K^Ao/weter"),  of  the  value  of 
two  pounds,  of  the  goods  and  chattels  of  one  J.  N.,  before  then  feloni- 
ously stolen,  taken,  and  carried  away,  feloniously  did  receive  and  have, 
(he  the  said  J.  S.  then  and  there  well  knowing  the  said  goods  and  chat- 
tels to  have  been  feloniously  stolen,  taken,  and  carried  away),  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  oui  lady  the  Queen,  her  crown  and  dignity.  It  U  not  necessa" 
ry  to  state  by  whom  the  principal  felony  v>as  committed;  R.  v.  Jervis,  6 
C.  &  P.  166;  and,  if  statedy  U  is  not  necessary  to  aver  that  the  princi- 
pal has  not  been  convicted.    R.  v,  Baxter,  5  T.  R.  83. 

If  it  be  alleged  in  the  indictment  that  the  principal  felony  was  commit- 
ted by  A.  B.,  it  must  be  proved  that  A.  B.  committed  the  felony,  other- 
wise the  receiver  must  be  acquitted.  R.  v.  Woolford,  1  M.  &  Rob. 
384.  If,  however,  the  indictment  state  the  larceny  to  have  been  commit- 
ted by  some  persons  to  the  jurors  unknown,  it  is  no  objection 
[  *270  ]  that  the  grand  *jury  at  the  same  assizes  find  a  bill  for  the  prin- 
cipal felony  against  J.  S.  R.  v.  Bush,  R.  &  R.  272.  An  in- 
dictment charging  that  a  certain  evil-disposed  person  feloniously  stole 
certain  goods,  and  that  C.  D.  and  E.  F.  feloniously  received  the  said 
goods,  knowing  them  to  be  stolen,  was  holden  good  against  the  receivers, 
as  for  a  substantive  felony.  R.  v.  Caspar,  2  Mood.  C.  C.  101;  9  C.  & 
P.  289.     As  to  the  venue,  see  ante,  p.  26. 

Felony,  transportation  for  not  more  than  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding  three  years,  with  or  without  bard 
labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with  or  without 
solitary  confinement,  7  &  8  G.  4,  c.  29,  s.  4,  (ante,  p.  169),  such  con- 
finement not  exceeding  one  month  at  any  one  time,  nor  three  months  in 
any  one  year;  7  W.  4,  and  1  Vict.  c.  90,  s.  5,  (ante,  p.  169);  and,  if 
a  male,  to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped  in  ad- 
dition to  the  imprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4,  c. 
29,  s.  64,  (ante,  p.  268).  See  7  W.  4,  and  1  Vict-  c.  86,  s.  6,  and 
c.  87,  s.  9. 

The  statute  extends  to  ^^  chattels,  money,  valuable  securities,  (see 
ante,  p.  213),  and  other  property  whatsoever,"  and  the  receiver  may  be 
indicted  and  convicted  as  an  accessary  after  the  fact,  or  for  a  substantive 
felony,  whether  the  principal  be  or  be  not  convicted,  or  be  or  be  not  ame- 
nable to  justice.  7  &  8  G.  4,  c.  29,  s.  54,  (ante,  p.  268.)  Buying 
or  receiving  goods  stolen  from  a  ship  or  vessel  on  the  river  Thames, 
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kDOwiog  the  same  to  be  stolen,  is  punishable  with  transportation  for  fifteen 
years.  2  G.  3,  c.  28,  s.  12.  See  R.  v.  Wyer,  2  T.  R.  77;  1  Chit.  Bum. 
35.  Buying  or  receiving  anchors,  goods,  &c.,  weighed  up,  is  a  misde* 
meaner,  punishable  as  such,  or  by  transportation  for  seven  years.  1  &  S 
G.  4,  c.  75,  s.  11;  1  &  2  G.  4,  c.  76. 

It  may  be  useful  to  mention  in  this  place,  that  the  owner  prosecuting 
the  receiver  or  thief  to  conviction,  is  entitled  to  restitution  of  his  property, 
except  in  the  case  of  a  valuable  security  bona  fide  paid  or  transferred,  if 
a  negotiable  security,  for  a  valuable  consideration.  7  &  8  G.  4,  c.  29,  s* 
57,  (post).  As  to  the  purchasing  or  receiving  of  materials  or  tools  em* 
bezzled  by  persons  employed  in  the  woollen,  worsted,  linen,  cotton,  flax, 
mohair,  or  silk  manufactures,  see  6  &  7  Vict.'c.  40,  ss^  4,  5,  II. 

Evidence, 

Prove  a  larceny  of  the  goods  mentioned  in  the  indictment,  as  directed, 
ante,  p.  170,  et  seq,^  for  which  purpose  the  principal  felon  is  a  competent 
witness,  and  indeed  to  prove  the  whole  case.  R.  t^.  Haslero,  1  Leach, 
418.  But  the  confession  of  the  principal  is  not  admissible  evidence 
against  the  receiver  for  any  purpose.  R.  v.  Turner,  1  Mood.  C.  C. 
347.  It  is  competent  to  the  defendant  to  disprove  the  guilt  of  the  prm- 
cipal.     Fost.  365. 

Having  proved  the  larceny,  you  must  prove  the  goods  stolen  to  have 
been  received  by  the  defendant;  and  if  two  defendants  be  indicted  jointly 
for  receiving,  a  joint  act  of  receiving  must  be  proved  in  order  to  convict 
both.  R.  V.  Messingham,  1  Mood.  257.  See  R.  v.  Archer,  ante,  p. 
16.  Where  A.,  knowing  that  goods  had  been  stolen,  directed  B.,  his  ser- 
vant, to  receive  them  into  his  premises,  and  B.,  in  pursuance  of  that  direc- 
tion, afterwards  received  them  in  A.'s  absence,  B.  also  knowing  that 
they  had  been  stolen,  they  were  held  to  be  indictable  jointly.  Reg.  v. 
Parr,  2  M.  &  Rob.  346.  Proof  that  the  goods  werefound  in  the  defen- 
dant's possession  is  good  presumptive  evidence  of  the  fact; 
or  it  may  be  proved  by  the  principal  *felon.  If  it  be  "[  *27l  ] 
proved  that  the  defendant  not  only  received  the  articles,  but 
also  assisted  in  stealing  them,  he  may  still  be  convicted,  provided  some 
other  person  assisted  in  the  theft;  because  the  stealing  and  receiving  are 
both  felonies,  and  a  theft  by  several  is  a  theft  by  each.  See  R.  i;.  Dyer, 
2  East,  P.  C.  767:  R.  v.  Attwell,  Id.  768;  (ante,  p.  4).  Where 
three  persons  were  charged  with  larceny,  and  two  others  as  accessaries, 
in  separately  receiving  portions  of  the  stolen  goods;  and  the  indictment 
contained  also  two  other  counts,  each  of  them  charging  one  of  the  re- 
ceivers separately  with  a  substantive  felony,  in  separately  receiving  a  por- 
tion of  the  stolen  goods,  it  was  ruled  that,  though  the  principals  were  ac- 
quitted, the  receivers  might  be  convicted  on  the  last  two  counts  of  the 
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iDdictmeDt.  Reg.  v.  Pulham,  9  C.  &  P.  280.  See  Reg.  v.  Hayes,  2 
M.  &Rob.  156. 

And,  lastly,  it  must  be  proved  that  the  defendant,  at  tbe  time  be  re- 
ceived or  bougbt  the  goods,  knew  them  to  be  stolen.  This  is  proved, 
either  directly,  by  the  evidence  of  tlie  principal  felon,  or  circumstantially, 
by  proving  that  the  defendant  bought  them  very  much  under  their  value, 
1  Hale,  619,  or  denied  their  being  in  his  possession  or  the  like.  And, 
to  shew  a  guilty  knowledge,  other  instances  of  receiving  may  be  proved; 
R.  V.  Dunn,  1  Mood.  C.  C.  146;  even  though  they  be  the  subject  of 
other  indictments  and  antecedent  to  tbe  receiving  in  question.  R.  v. 
Davis,  6  C.  &  P.  177.  A  boy  stole  a  chattel  from  his  roaster,  and  after 
It  had  been  taken  from  him  in  his  master's  presence,  it  was,  with  the  mas- 
ter's consent,  restored  to  him  again,  in  order  that  he  might  sell  it  to  the 
defendant,  to  whom  he  had  been  in  the  habit  of  selling  similar  stolen 
articles.  He  accordingly  sold  it  to  tbe  defendant,  who,  being  indicted 
for  feloniously  receiving  it  of  an  evil-disposed  person,  knowing  it  to  be 
stolen,  was  convicted,  and,  notwithstanding  objection  made,  sentenced. 
Reg.  V.  Lyons,  1  C.  &  Mar.  217. 

A.  and  B.  were  indicted,  the  one  for  stealing  and  the  other  for  receiv- 
ing six  notes  of  I00{.  each.  A.  stole  the  notes,  changed  them  into 
notes  of  20Z.  each,  some  of  which' he  gave  to  B.;  and  it  was  holden  that 
B.  could  not  be  convicted,  for  he  did  not  receive  the  notes  that  were 
stolen.     R.  v,  Walkeley,  4  C.  &  P.  132. 


Indictment  against  a  Receiver^  where  the  principal    Offence  is  a  Misde- 
meanor. 

Commencement  as  ante^  p.  169] — in  tbe  county  aforesaid,  one  silver 
tankard  of  the  value  of  six  pounds,  (^'  any  chattel^  money^  valuable  secu- 
rityj  or  other  property  whatsoever^^)  j  of  the  goods  and  chattels  of  J.  N., 
then  lately  before  unlawfully,  knowingly,  and  designedly  obtained  (^^  stoleny 
taken  J  obtained^  or  converted^^)  from  the  said  J.  N.,  by  false  pretences, 
unlawfully  did  receive  and  have,  he  the  said  J.  S.  then  and  there  well 
knowing  the  said  goods  and  chattels  to  have  been  unlawfully,  knowingly, 
and  designedly  obtained  from  tbe  said  J.  N.  by  false  pretences;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  indictment 
must  allege  the  goods  to  have  been  obtained  by  false  preten^y  and  knotsn 
to  have  been  so;  it  is  not  enough  to  allege  them  to  have  been  ^'  unlawfully 
obtained y  iaken^  and  carried  atray."     Reg.  v.  Wilson,  2  Mood.  C.  C 

52.     The  venne  may  be  laid  as  in  the  last  case. 
[  *272  ]       ^Misdemeanor,  transportation  for  seven  years,  or  imprison- 
ment, ( with  or  without  hard  labour  for  tbe  whole  or  any  part 
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of  the  irnprisoDment,  and  with  or  without  solitary  cofifinement,  7  &  8  O. 
4,  c.  29,  s.  4,  (  ante,  p.  169),  such  confinement  not  exceeding  one  month 
at  any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c. 
90,  s.  6,  ( ante,  p.  169)),  not  exceeding  two  years;  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
iniprisonment,  if  the  court  shall  think  fit,  7  &  8  6.  4,  c.  29,  s.  55,  (ante, 
p.  26S). 

The  statute  extends  to  "  chattels,  money,  valuable  securities,  (see  ante, 
p.  215),  and  other  property  whatsoever,"  the  stealing,  &c.  whereof  is  a 
misdemeanor,  and  the  receiver  may  be  indicted  and  convicted,  whether 
the  principal  shall  or  shall  not  have  been  previously  convicted,  or  shall  or 
shall  not  be  amenable  to  justice.  7  &  8  G.  4,  c.  29,  s.  55,  (ante,  p. 
268). 

Evidence. 

Prove  the  principal  offence,  and  the  receipt  and  guilty   knowledge  of 
the  defendant,  as  in  the  last  case. 


Indictment  against  the  Principal  and  Receiver  jointly, 

Jifter  the  conclusion  of  the  indictment  against  the  principaly  continue  it 
in  the  same  paragraph  thus:] — and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  J.  S.,  late  of  the  parish  aforesaid,  in 
the  county  aforesaid,  labourer,  afterwards  to  wit,  on  the  fourth  day  of 
August,  in  the  year  last  aforesaid,*  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  goods  and  chattels  aforesaid,  ^  chattels^  money^  valuable 
security  J  or  other  goods^  whatsoever^^)  ^  of  the  value  aforesaid  so  as  afore- 
said feloniously  stolen,  taken,  and  carried  away,  feloniously  did  receive 
and  have,  he  the  said  J.  S.,  then  and  there  well  knowing  the  said  goods 
and  chattels  last  aforesaid  to  have  been  feloniously  stolen,  taken,  and  car- 
ried away;  against  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  of  our  lady  the   Queen,  her  crown  and  dignity ,< 

Receivers,  where  the  stealing  is  felony  by  common  law  or  by  stat.  7 
&  8  G.  4,  c.  29,  may  be  indicted  as  accessaries  after  the  fact,  and  are 
punishable  with  transportation  for  not  more  than  fourteen  nor  less  than 
seven  years,  or  imprisonment  not  exceeding  three  years,  with  or  without 
hard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with  or 
without  solitary  confinement,  7  &  8  G.  4,  c.  29,  s.  4,  (ante,  p.  169), 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year;  7  W.  4  &  I  Vict.  c.  90,  s.  5,  (ante,  p.  169); 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
in  addition  to  ifie  imprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4, 
c.  29,  s.  54,  (ante,  p.  268) . 
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Emidenee, 

Prore  the  larceny,  as  directed  ante,  p.  170  tt  seq.j  and  prove  the  of- 
fence against  the  receiver,  as  directed  under  the  last  precedent  but  one. 


fndietment  against  the  Receiver  as  Accessary^  the  Principal  being  con^ 

victed, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  preaent/that  heretofore,  to  wit  [^^  at  the  general  sessions 
[  *273  ]  of  the  *delivery  of  &c.  &c. — so  continuing  the  caption  of 
the  former  indictment — ^Mt  was  presented,  that  one  J.  T., 
late  of,"  4^c.,  continuing  the  indictment  to  the  end;  reciting  it,  houever, 
in  the  past  and  not  in  the  present  tense]  :  upon  which  said  indictment  the 
said  J.  T.,  at  the  session  of  gaol  delivery  aforesaid,  was  duly  convicted 
of  the  felony  and  larceny  aforesaid;  as  by  the  record  thereof  more  fully 
and  at  large  appears.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present^  that  J.  S.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  after  the  committing  of  the  said  larceny  and 
felony  as  aforesaid,  to  wit,  on  the  third  day  of  August,  in  the  year  last 
aforesaid.  [4^c.  as  in  the  last  precedent,  from  the*] . 

Evidence, 

Give  in  evidence  an  examined  copy  of  the  record  of  the  conviction^of 
the  principal,  as  proof  of  his  conviction,  and  of  the  commission  of  the 
larceny.  An  examined  copy  will  be  sufficient;  because  the  statement  of 
the  bdictment  and  conviction  of  the  principal  is  matter  of  inducement 
merely.  (See  ante,  p.  125).  It  is  not  necessary  that  it  should  appear 
from  the  record  that  the  principal  was  attainted;  if  it  appear  that  he  was 
convicted,  it  is  sufficient.  R.  v,  Baldwin,  3  Camp.  265:  R.  v.  Hyman, 
3  East,  P.  C.  782;  7  G.  4,  c.  64,'  s.  11.  And  although  the  record  be 
erroneous,  it  is  good  evidence  against  the  accessary,  until  reversed.  R. 
V.  Baldwin,  3  Camp.  265;  R.  &  R.  241. 

After  thus  proving  the  larceny  and  conviction,  prove  the  offence  of  re- 
ceiving the  stolen  property,  as  directed  ante,  p.  270. 

If  the  goods  stolen  have  been  altered  between  the  time  of  the  larceny 
tnd  that  of  the  receipt,  so  as  to  pass  under  a  new  denomination,  the  indict- 
ment should  correspond  with  the  fact.  And  where  the  principal  was  in- 
dicted for  sheep  stealing,  and  the  accessary  charged  with  receiving  ^'  twen- 
ty pounds  of  mutton,  parcel  of  the  goods,"  &c.,  it  was  holdeo  good.  R. 
V.  Cowell,  2  East,  P.  C.  617,  781. 


RECEIVING  STOLEN  LETTERS,  &c.  327 


RECEIVING  STOLEN  LETTERS,  &C. 


Statute, 


7  W.  4  &  1  Vict.  c.  36,  s.  30] — Enacls  that  every  person  who  shall 
receive  any  post  letter  or  post  letter  bag,  or  any  chattel  or  money,  or  val- 
uable security,  the  stealing,  or  taking,  or  embezzling,  or  secreting  whereof, 
shall  amount  to  a  felony  under  the  Post-Office  Acts,  (see  ante,  p.  217), 
knowing  the  same  to  have  been  feloniously  stolen,  taken,  embezzled,  or 
secreted,  and  to  have  been  sent  or  to  have  been  intended  to  be  sent  by 
the  post,  shall  be  guihy  of  felony  and  may  be  indicted  and  convicted  either 
as  an  accessary  after  the  fact,  of  for  a  substantive  felony,  and,  in  the  lat- 
ter case,  whether  the  princip?^  felon  shall  or  shall  not  have  been  previously 
convicted,  or  shall  or  sbal>  not  be  amenable  to  justice;  and  every  such 
receiver,  however  convifted,  shall  be  liable  to  be  transported  beyond  the 
seas  for  life.     See  7  W  4  &  1  Vict,  c.  36,  s.  41,  (ante,  p.  219).       • 


*  Indictment  aga^^  «  Receiver  of  stolen  hetters^  ^c.j  a$f&f  [  *274  ] 

a  substantive  felony, 

Commen^^^^^  a«  ante^'p,  169] — in  the  county  aforesaid,  one  post  let- 
ter, (^^  f^y  P^^^  letter  or  post  letter  hag^  or  any  chattel  or  money ^  or  valU" 
able  ^tirtVy,"  ^c),  the  property  of  the  postmaster-general,  before  then 
ffQitf  and  out  of  a  certain  post  letter  bag  feloniously  stolen,  taken,  and  car- 
^daway,  [as  the  case  may  6e,  {see  ante^  p,  221)]  ^^  stolen^  taken,  embez- 
zledy  and  secreted^^)^  feloniously  did  receive  andiiave,  he  the  said  J.  S« 
then  and  there  well  knowing  the  same  post  letter  to  have  been  feloniously 
stolen,  taken,  and  carried  away  from  and  out  of  the  said  post  letter  bag  as 
aforesaid,  and  to  have  been  sent  ('^  sent  or  intended  to  be  «en/")  by  the 
post;  against  the  form  of  the  statute  in  such  case  made  and  piovided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  As  to 
the  venue,  see  ante,  p,  19.  The  property  may  be  laid  in  the  postmaster^ 
general,  and  ii  is  not  necessary  to  allege  or  prove  any  value*  (See  ante, 
p.  219). 

Felony  transportation  for  life,  7  W.  4  &  1  Vict.  c.  36,  s.  30,  or  for  not 
less  than  seven  years,  or  imprisonment  not  exceeding  three  years.  Id.  s. 
41,  (ante,  p.  219),  with  or  without  hard  labour  and  with  or  without  solitary 
con6nement.  Id.  s.  42,  (ante,  p.  219),  such  confinement  not  exceedmg 
one  month  at  any  one  time,  nor  three  months  in  any  one  year.  7  W.  4  ft 
1  Vict.  c.  90,  8.  5,  (ante,  p.  169). 
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Evidence. 


Prove  the  felony,  as  directed  ante,  p.  225;  then  prove  the  receipt  and 
guilty  knowledge,  as  directed  ante,  p.  273;  and  also  prove  that  the  defen- 
dant, at  the  time  he  received  the  letter,  &c.,  knew  that  it  had  been  sent, 
or  that  it  was  intended  lo  have  been  sent,  by  the  post.  This  may  be 
shewn  by  the  post-mark  on  the  letter,  or  by  the  contents  of  the  letter,  if 
brought  to  the  defendant's  knowledge,  or  by  other  circumstances  from 
which  it  may  be  inferred.     (See  ante,  p.  102), 


Sect.  2. 

EMBEZZLEMENT. 


BY    CLERKS    OR    SERVANTS. 


Statutes. 

7  &  8  G.  4,  c.  29,  s.  47] — For  the  punishment  ^f  embezzlements 
committed  by  clerks  and  servants,  declares  and  enacts,  Q^at  if  any  clerk 
or  servant,  or  any  person  employed  for  the  purpose  or  in  ly^  capacity  of 
a  clerk  or  servant  shall,  by  virtue  of  such  employment,  receive^rtakgintQ 
his  possession  any  chattel,  money,  or  valuable  security,  for  or  in  \^q  name 
or  on  the  account  of  his  master,  and  shall  fraudulently  embezzle  the  same 
or  any  part  thereof,  every  such  ofTendcr  shall  be  deemed  to  v^ye 
[  *275  ]  feloniously  stolen  the  same  from  *his  master,  although  such  cha^ 
tel,  money,  or  security  was  not  received  into  the  possession  ol 
such  master  otherwise  than  by  the  actual  possession  of  his  clerk, servant,  or 
other  person  so    employed;  and  every   such  oflender,  being  convicted 
thereof,  shall  be  liable,  at  the   discretion  of  the  court,  to  any  of  the  pun- 
ishments which  the  court  may   award  as  hereinbefore   last  mentioned. 
(Sect.  46,  ante,  p.  193). 

Sect.  48 — Form  of  Indictmenf] — For  preventing  the  difficulties  that 
have  been  experienced  in  the  prosecution  of  the  last-mentioned  offenders, 
enacts,  that  it  shall  be  lawful  to  c^^arge  in  the  indictment,  and  proceed 
against  the  offender  for,  any  number  of  distinct  acts  of  embezzlement  not 
exceeding  three,  which  may  have  been  committed  by  him  against  the 
same  master,  within  the  space  of  six  calendar  months  from  the  first  to  the 
last  of  such  acts:  and  in  every  such  indictment,  except  where  the  offence 


EMBEZZLEMENT.  329 

shall  r«late  to  any  chattel,  it  shall  be  sufficient  to  allege  the  embessdement 
to  be  of  mooey,.  without  specify  log  any  particular  coin  or  Taluable  securi- 
ty; and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained,  if  the  oSender  shall  be  proved  to  have  embezzled  any 
amount,  although  the  particular  species  of  coin  or' valuable  security  of 
which  such  amount  was  composed  shall  not  be  proved;  or  if  he  shall  be 
proved  to  have  embezzled  any  piece  of  coin  or  valuable  security,  or  any 
portion  of  the  value  thereof,  although  such  pi^ce  of  coin  or  valuable  secu- 
rity may  have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and  such  part 
shall  have  been  returned  accordingly.  g 

IndietmenL 

Middlesex,  to  wit:— *The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  being 
then  and  there  employed  as  clerk  (''  clerk  or  servant  or  any  person  em- 
ployed for  that  purpose^  or  in  the  capacity  of  a  clerk  or  servant^^)  to  J. 
N.,  did,  by  virtue  of  his  said  employment,  then  and  there,  and  whilst  he 
was  so  employed  as  aforesaid,  receive  and  take  into  his  possession  certain 
money  (^^  cliattel^  money,  or  valuable  security^^^  see  7  &  8  6.  4,  c.  29, 
8.  5,  (ante,  p.  213)  ),  to  a  large  amount,  to  wit,  to  the  amount  of  ten 
pounds,  for  and  in  the  name  and  on  the  account  of  the  said  J.  N.,  his 
master,  and  the  said  money  then  and  there  fraudulently  and  feloniogsly 
did  embezzle;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  J.  S.  then  and  there,  in  manner  and  form  aforesaid,  the 
said  money,  the  property  of  the  said  J.  N. ,  his  said  master,  from  the  said 
J.  N.,  feloniously  did  steal,  take,  and  carry  away;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  If  the  prisoner  has  been  guilty 
of  other  acts  of  embezzlement  isilhin  the  period  of  six  months^  thefolloto- 
ing  count  may  be  addec/:-— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  S.  afterwards,  and  within  six 
calendar  months  from  the  time  of  the  committing  of  the  said  offence  in  the 
first  count  of  this  indictment  charged  and  stated,  to  wit,  on  the  -^ — ^  day 

of ,  in  the  year   aforesaid,  at  the  parish  aforesaid,  in  the 

"^county  aforesaid,  being  then  and  there  employed  as  clerk  to  [  *276  ] 
the  said  J.  N.,  did,  by  virtue  of  such  last-mentioned  employ- 
ment, then  and  there,  and  whilst  he  was  so  employed  as  last  aforesaid, 
receive  and  take  into  his  possession  certain  other  money  to  a  large  amount, 
to  wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name  and  on  the  ac- 
count of  the  said  J.  N.,  his  8,aid  Master  and  the  said  last-mentioned  money 

then  and  there  within  the  said   six  calendar  months,  fraudulently  and  felo- 
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nioasly  did  embezzle;  and  so,  &c.,  as  in  the  fir^t  count,  to  the  end.  Add 
a  count  for  larceny  by  die  defendant  as  clerk,  and  for  a  simple  hrceny. 
R.  V,  Johnson,  3  M.  &  Sel.  549.  Any  number  of  acts,  not  exceeding 
three,  committed  against  the  same  Master  within  six  calendar  months 
from  the  first  to  the  last  of  such  acts,  may  be  charged  in  the  indictment. 
7  &  8  G.  4,  c.  S9,  s.  48.  And  the  proper  course  is  to  charge  them  in 
separate  counts:  Reg.  v.  Purchase,  C.  &  Mar.  617.  The  indictment 
must  shew  by  express  words  that  the  different  sums  were  embezzled  witb^ 
in  the  six  months.  Id.  Before  the  late  act,  it  was  necessary,  in  all  cases 
of  embezzlement,  to  state  specifically  in  the  indictment  some  article  em* 
l^bezzled.  R.  v,  Fumeaux,  R.  &  R.  336:  R.  v.  Flower,  8  D.  &  R. 
612:  R.  e.  Tyers,  R.  &  R.  402.  But  now,  in  every  case,  (except 
where  the  offence  relates  to  a  chattel,  which  must  be  described  as  in  an 
indictment  for  larceny) ,  it  is  sufficient  to  allege  the  embezzlement  to  be  of 
money,  without  specifying  any  particular  coin  or  valuable  secOrity:  7  &  8 
6.  4,  c.  29,  s.  48;  nor  is  it  necessary  that  the  exact  amount  or  value  of 
the  thing  embezzled  should  be  stated.  R.  «.  Carson,  R.  &  R.  303.  The 
indictment  roust  allege  the  goods,  fcc,  embezzled  to  be  the  property  of 
the  master;  R.  v.  McGregor,  3  Bos.  &  P.  106;  R.  &  R.  23:  R.  v. 
Beacall,  1  Mood.  C.  C.  16;  and  it  has  been  said  that  it  must  shew  that 
the  defendant  was  servant,  &c.  at  the  time.  R.  v.  Somerton,  7  B.  &  C. 
463:  see  however  Reg.  v.  Lovell,  2  M.  ft  Rob.  236.  It  is  usual  and 
^prudent  to  state  that  the  defendant  feloniously  did  embezzle,  &c.,  but  it  is 
not  absolutely  necessary,  if  the  conclusion  state  that  he  feloniously  stole. 
R.  V,  Crighton,  R.  &  R.  62.  It  is  not  necessary  to  state  from  whom 
ihe  money,  fcc,  was  received.  R.  v.  Beacall,  I  C.  fc  P.  464.  But 
as  this  may  operate  as  a  hardship  upon  the  prisoner,  the  Judge  before 
whom  be  is  to  be  tried  will,  upon  application,  order  the  prosecutor  to  fur- 
nish  the  prisoner  with  a  particular  of  the  charge.  R.  v.  Bootyman,  6  C. 
Ic  P.  300:  R.  V.  Hodgson,  3  C.  &  P.  422.  As  to  the  venue,  see  ante, 
p.  26. 

Declared  to  be  larceny,  and  punishable  with  transportation  for  not  more 
than  fourteen  nor  less  than  seven  years,  or  by  imprisonment  (with  or  with- 
out hard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with 
or  without  solitary  confinement,  7  &  8  G.  4,  c.  29,  s.  4,  (ante,  p.  169), 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year,  7  W.  4  fc  1  Vict.  c.  90,  s.  6  ;  (ante,  p.  169) ), 
not  exceeding  three  years  ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if  the 
court  shall  think  fit.     7  &  8  G.  4,  c.  29,  s.  47. 

As  to  embezzlement  by  officers  and  servants  of  the  Bank  of  England, 
see  16  G.  2,  c.  13,  s.  12;  36  G.  3,  c.  66,  s.  6;  37  G.  3,  c.  46,  s.  6\ 
4  &  6  Vict.  c.  66,  s.  1:  R.  v.  Astlett,  R.  &  R.  67:  R.  v,  Bakewdl, 
R.  &.R.  36:  by  officers  and  servants  of  the  South  Sea  Company,  see 
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34  6.  3)  c.  Hy  s.  3,  aod  4  &  5  Vict.  c.  56,  s.  X.  As  to  embezzle- 
moots  by  persons  to  whom  mooej  or  securities  for  mooey  shall  be  issued 
for  the  public  servicei  see  2  W.  4,  c.  4,  s.  1,  and  Reg.  «.  Lovell,  2  M. 
&  Rob.  236.  As  to  embezzlements  of  letters,  &c.  by  ser- 
vants of  the  post-office,  see  7  W.  *4  i  1  Vict.  c.  36,  s.  26,  [  *277  ] 
(aote»  p^  217).  And  see  R.  v.  Pooley,  R.  &  R.  12:  R.  v, 
EUips,  Id.  188:  R.  v.  Ranson,  Id.  232:  R.  v.  Plumer,  R.  &  R.  264  : 
R.  V.  8barpe,  1  Mood.  C.  C.  125:  Reg.  v.  Townsend,  1  C.  &  Mar. 
178.  As  to  embezzlement  of  naval  and  military  stores,  see  post.  Part  2, 
Sect.  6;  and  as  to  embezslemeot  from  Cbekea  Hospital,  see  7  6.  4,  c. 
16  ;  from  Greenwich  Hospital,  54  6.  3,  c.  110;  and  10  6.  4,  c.  26; 
from  poorhouses,  55  G.  3,  c.  137;  and  from  warehouses  through  the 
misconduct  of  custom-house  officers,  see  3  &  4  W.  4,  c.  57,  s.  41.  As 
to  embezzlement  by  clerks  and  other  officers  of  joint  stock  banking  com- 
panies, see  7  G.  4,  0.  46;^1  &  2  Vict.  c.  96;  Reg.  v.  Atkinson,  2 
Mood.  C.  C.  273;  C.  &  Mar.  525;  (ante,%.  33).  As  to  embezzle- 
ments of  materials,  togls  Jic,  by  persons  employed  in  the  woollen,  worst- 
ed, linen,  cotton,  flax,  mohair,  or  silk  manufactures,  see  6  &  7  Vict.  c. 
40,  ss.  2,  3,  11,  As  these  several  oflences  rarely  occur  in  practice,  it 
19  deemed  unnecessary  to  give  the  forms  of  indictment  and  the  evidence 
nlKcessary  to  support  them. 

Evidence. 

Prove  that  the  defendant,  at  the  time  he  received  the  chattel,  money, 
or  valuable  security  was  the  clerk  or  servant  of  J.  N.,  or  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant  as  stated  in  the 
ind^ment.  A  female  servant  is  within  the  meaning  of  that  act.  R  v. 
Smitn,  R.  &  R.  267.  So  is  an  apprentice,  though  under  age.  R.  v. 
Mellish,  R.  &  R.  80.  The  statute  is  not  confined  to  the  clerks  and  ser- 
vants of  persons  in  trade,  but  extends  to  the  clerk  and  servants  of  all  per- 
sons whomsoever,  if  they  be  employed  to  receive  money,  &c.;  and  there- 
fore a  person  employed  as  accountant  and  treasurer  to  the  overseers  of 
the  poor,  whose  duty  it  is  to  receive  and  pay  monies  receivable  and  pay- 
able to  them,  is  a  clerk  and  servant  within  the  statute.  R.  v.  Squire,  R. 
&  R.  349.  A  collector  of  poor  and  other  rates  within  the  parish  of  St. 
Paul,  Covent  Garden,  was  held  to  be  rightly  described  as  servant  to  the 
committee  of  management  of  the  afiairs  of  that  parish  (appointed  under 
the  Stat.  10  G.  4,  c.  87),  though  he  was  elected  by  the  vestrymen  of  the 
parish.  Reg.  v.  Callahan,  8  C  &  P.  154.  So,  a  clerk  of  a  savings' 
bank  was  held  to  be  properly  described'  as  clerk  to  the  trustees,  though 
elected  by  the  managers.  R.  v.  Jenson,  1  Mood.  C.  C  434.  The 
mode  by  which  the  defendant  is  remunerated  for  his  service  is  immaterial. 
Where  a  defendant,  who  was  employed  as  master  of  a  barge,  to  carry 
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out  and  sell  coals,  &c.,  was  allowed  a  proportion  of  tbe  profits,  after 
deducting  the  price  of  the  coals  at  the  colliery,  for  his  labour,  took  a 
quantity  of  coals,  sold  them,  received  the  price,  and  absconded  with 
the  money  ;  it  was  holden  by  a  majority  of  the  judges,  that  he  was  a 
servant  within  the  meaning  of  the  act.  R.  v.  Hartley,  R.  &  R.  139. 
So,  where  the  defendant  was  employed  as  traveller  to  take  orders  and 
collect  money,  was  paid  by  a  percentage  upon  the  orders  he  got,  paid  his 
own  expenses,  did  not  live  with  the  prosecutors,  and  was  employed  as 
traveller  by  other  persons  also  ;  he  was  hoiden  to  be  a  clerk  to  tbe  pro- 
secutors, within  the  meaning  of  the  act.  R.  v.  Carr,  R.  &  R.  198  : 
R.  V.  Hoggins,  Id.  145.  It  is  not  necessary  that  the  employment  should 
be  permanent ;  if  it  be  only  occasional,  it  will  he  sufficient.  Where  tbe 
prosecutor,  having  agreed  to  let  the  defendant  carry  out  parcels  when  he 
had  nothing  else  to  do,  for  which  the  prosecutor  was  to  pay  him  what 

he  pleased,  gave  him  an  order  to  receive  two  pounds,  which 
[  *278  ]  *he  received  anV'  embezzled,  he  was  holden  to  be  a  servant 

within  the  meaning  of  the  act.  R.  t>.  Spencer,  R.  ft  R.  399: 
see  R.  V.  Smith,  Id.  316.  And  where  a  drover,  who  was  employed  to 
drive  two  cows  to  a  purchaser,  and  receive  the  purchase-money,  embez- 
zled it,  he  was  holden  to  be  a  servant  within  the  meaning  of  the  act.  R. 
V.  Hughes,  1  Mood.;C.  C.  370.  But  where  the  treasuier  of  a  charitable 
institution,  in  his  individual  capacity,  directed  the  defendant  (who  was 
tlie  schoolmaster  of  thecharity  school,  appointed  by  a  committee  of  which 
the  treasurer  was  a  member,  and  whose  sole  duty  was  confined  to  the 
instruction  of  the  children)  in  one  single  instance  to  receive  a  voluntary 
contril  utioR,  for  which  he  was  to  have  no  remuneration  ;  it  was  holden 
that  he  was  not  a  clerk  or  servant,  or  person  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant.  R.  v.  Ncttleton,  1  ,Mood.4B^  C. 
259.  A  member  of,  and  secretary  to,  a  society,  who  fraudulently  with- 
held money  received  from  a  member,  to  be  paid  over  to  the  trustees, 
was  held  to  bq  guilty  of  embezzlement,  and  to  be  properly  described  as 
the  clerk  and  servant  of  the  trustees,  and  the  money  to  be  properly  stat- 
ed as  their  property,  although  the  money  ought  in  the  ordinary  course  to 
have  been  received  by  the  steward  ;  and  although  the  articles  of  tbe  so- 
ciety were  not  enrolled,  and  the  society  was  not  conducted  strictly  ac- 
cording to  the  act  of  Parliament.  R.  v.  Hall,  1  Mood.  C.  C.  474  : 
Reg.  t^.  Miller,  2  Mood.  C.  C*  249,  But  a  person  cannot  be  convicted 
of  embezzlement  as  clerk  and  servant  to  a  society  which,  in  consequence 
of  administering  an  unlawful  o^th  to  its  members,  is  an  unlawful  combi- 
nation and  confederacy  within  the  stats.  37  G.  3.,  c.  123,  and  57  G.  3, 
c.  19.  Reg,  p.  Hunt,  8.  C.  &  P.  642.  A  prisoner  who  had  been  em- 
ployed, sometimes  as  a  regular  labourer,  sometimes  as  a  roundsman  for 
a  day  at  a  time,  and  bad  on  several  occasions  been  sent  to  a  banker's  to 
rpceiye  tbe  amount  of  checks^  w^s  sent  to  the  banker's  with  a  check  for 
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payment,  for  which  he  was  to  receive  6J.,  he  not  being  iii  the  prosecu- 
tor's employment  at  the  time  ;  he  received  the  money  for  the  check, 
and  embezzled  it,  and  being  indicted  for  the  embezzlement,  Parkj  J., 
(after  consulting  Taunton^  J.),  held,  that  he  was  note  clerk  or  servant 
within  the  meaning  of  the  act  of  Parliament.  R.  v.  Freeman,  5  C.  & 
P.  534.  The  person  employed  to  collect  the  sacrament-money  from 
the  communicants  is  not  the  servant  of  the  minister,  churchwardens,  or 
poor.  R.  V.  Burton;  1  Mood.  C.  C.  237.  In  R.-t.  Leach,  3  Stark. 
N.  P.  70,  it  was  holden  by  BayUy^  J.,  that  if  the  clerk  of  several  part- 
ners embezzle  the  private  money  of  one  of  them,  it  is  an  embezzlement 
within  this  act ;  for  he  is  a  servant  of  each.  So,  where  a  traveller  is 
employed  by  several  persons,  and  paid  wages,  to  receive  money,  he  is 
the  inditidual  servant  of  each.  Per  JSayfey,  J,,  lb.:  R.  v.  Carr,  R. 
&  R.  198  :  Reg.  v.  Batty,  2  Mood.  C.  C.  267.  So,  a  coachman  em- 
ployed by  one  proprietor  of  a  coach  to  drive  a  certain  part  of  the  jour- 
ney, and  to  receive  money  and  band  it  over  to  him,  may  be  charged  with 
embezzling  the  money  of  that  proprietor,  though  the  money,  when  receiv- 
ed, would  belong  to  him  and  his  partners.  Reg.  v.  White,  2  Mood.  C. 
C.  91  ;  8  C.  &  P.  742. 

Prove  that  the  defendant  received  the   money,  &c.,  stated  in  the  in- 
dictment, for  or  in  the  name  or  on  the  account  of  his  master,  by  virtue  of 
his  employment  as  such  clerk,  &c.     If  the  indictment  alle§e  that  the  de- 
fendant   received    chattels,   the    articles  described,  or    some    part  of 
them,   must    be   proved   as   in  larceny;    but  if  the  receipt 
of  "  money"'  be  alleged,  the  prosecutor  may  give  in  evidence  [  ?279  ] 
the  receipt  of  any  species  of  coin  or  valuable  security,  or  a 
receipt  of  ^ny  amount,  although  the  particular  species  of  coin  or  valuable 
security,  of  which  such  amount  was  composed,  shall  not  be  proved.  7  &  8 
6.  4,  c.   20,  s.  48,  (ante^  p.  275).     A  variance  between  the  indictment 
'  and  the  evidence,  as  to  the  amount  received,  is  immaterial.     R.  v.  Car- 
son, R.  ft  R.   303.     It  must  appear  that  the  defendant  received  the 
money,  &c.,  for  or  in  the  name  of,  or  on  account  of,  his  master.     Money 
received  by  the  defendant  from  the  master  himself,  for  the  purpose  of 
paying  it  to  a  third  person,  is  not  within  the  meaning  of  the  act.     R.  v. 
Peck,  2  Russ.  213:  R.  v.  Smith,  R.  &  R.  267.     So  neither  is  money 
which  is  constructively  in  the   possession  of  the  master  by  the  hands  of 
any  other  clerk.     R.  «.  Murray,  1   Mood.  C.  C.  276;  5  C.  &  P.  146. 
But  where  the  master  gave  a  straager  some  marked  money,  for  the  pur- 
pose of  purchasing  goods  from  the  master's  shopman,  in  order  to  try  the 
shopman's  fidelity,  which  he  doubted;  the  stranger  bought  the  goods,  and 
the  shopman  embezzled  the  money;  the  judges  heki^  this  to  be  a  case 
within  the  act.     R.  v.  Headge,  2  Leach,  1033;  R.  &  R.  160.     A  de- 
fendant, whose  business  it  was  to  receive  orders,  to  take  the  materials 
from  hii  master's  shop,  work  them  up,  deliver  the  goods,  receive  the 
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price  for  them,  and  pay  it  over  to  bis  master,  who,  at  \he  end  of  the  week, 
paid  the  defendant  a  proportion  of  the  price  for  bis  work,  received  an 
order  for  certain  goods,  took  bis  master^s  materials,  work^  them  up  on 
bis  premises,  delivered  them,  and  received  the  price,  bqt  concealed  \be  . 
transaction,  and  embezzled  the  money;  upoi^  a  conviction  for  embezzle- 
ment, it  was  doubted  whether  this  was  not  a  l^ceny  of  the  materiak, 
rather  than  a  case  within  the  statute;  the  judges^beld  the  conviction  right. 
R.  9.  Hoggins,  R.  &  R.  145*  But  where  it  appeared  that  the  defend- 
ant was  employed  as  a  town-traveller  and  collector,  to  receive  orders 
from  customers,  and  enter  them  in  the  books,  and  receive  the  money  for 
the  goods  supplied  thereon,  but  had  no  authority  to  take  or  direct  the  de- 
livery of  goods  from  his  master's  shop:  and  a  customer  having  ordered 
two  articles  of  the  defendant,  he  entered  one  of  them  only  in  the  order- 
hook,  for  which  an  invoice  was  made  out  by  the  prosecutor  to  the 
customer;  but  the  defendant  entered  the  price  of  the  other  at  the  bottom 
of  the  invoice,  and  having  caused  both  to  be  delivered  to  the  customer, 
received  the  price  of  both,  and  accounted  to  the  prosecutor  only  for  the 
former:  this  was  held  not  to  be  embezzlement,  but  larceny.  Reg.  e, 
Wilson,  9  C.  &  P.  27.  It  must  appear  also,  that  the  money,  4c.,  so 
^O^bez^ed,  was  never,  even  constructively,  in  the  possession  of  the 
piaster,  for  if  it  were,  the  QffeiM:e  would  amount  to  larceny  at  common 
)aw;  (see  aqle,  pp.  183 — 190);  and  the  defendant  should  therefore  be 
ficquitted  upon  an  indictment  on  this  statute.  And  this  is  the  reason  why 
\i  is  advisable  to  add  a  count  for  a  larceny  at  common  law.  If  the  de- 
fendant's receipt  for  the  money  be  offered  in  evidence,  it  cannot  be  iy- 
^eived  unless  stamped  (if  it  be  of  an  amount  to  require  a  stamp),  in  the 
9ame  nvanner  as  upon  the  trial  of  a  civil  action.  R.  e.  Hall,  3  Stark. 
07,  68. 

It  must  also  appear  that  the  defendant  received  the  money,  &c.,  by 
virtue  of  his  employment;  see  R.  v.  Prince,  Moo.  &  M.  21;  for  the 
^mbezzjemeot  of  money  by  a  servant  not  authorized  to  receive  it,  is  not 
within  tbe  statute;  R.  v.  Tborley,  1  Mood.  C.  C.  343;  although  the 
party  paying  it  to  him  supposes  that  he  is  so  authorised.  R  «. 
[  *248  ]  Hawtin,  7  C.  &  P.  281,  Where  a  servant  employed  general- 
ly to  receive  sums  of  one  description,  and  at  one  place  only, 
^  employed  by  his  master  in  a  particular  instance  to  receive  a  sum  of  a 
different  description,  «^t  a  different  place,  this  latter  sum  is  to  be  con- 
sidered as  received  by  him  by  virtue  of  his  employment;  he  fills  the 
character  of  servant,  and  it  is  by  being  employed  as  servant  that  he  receives 
the  money.  R.  v.  Smith,  R.  &  R.  516.  S^e  R.  v.  Barker,  1  D.  fc 
R«  N.  P.  ID.  S^^  where  a  defendant,  whose  duty  it  was  to  receive  from 
his  master's  partners  the  money  they  received  in  the  course  of  the  day, 
and  to  pay  it  over  the  fplbwing  day,  but  it  was  not  his  duty,  nor  was  he 
expected,  in  thie  course  of  his  employment,  to  receive  money  fcom  the 
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customers  themselves,  ealled  upon  a  customer  of  bis  masfter  for  the 
amount  of  his  account,  which  he  received  and  embezzled,  it  was  holden 
that  he  received  the  raonej  by  virtue  of  his  employment;  and  the  judges 
thought  that  the  receiving  iitiroediately  from  the  customer,  instead  of  one 
dealing  with  the  parties,  was  such  a  receiving  as  the  statute  meant  to  pro- 
tect. R.  r.  Beechey,  R.  It  R.  319.  But  where  a  butcher's  apprentice, 
who  bad  never  been  employed  to  receive  money,  carried  a  bill  to  the 
bouse  of  a  customer^  feecfived  the  money,  and  embezzled  it,  it  was  holdeni 
that  the  money  was  not  received  by  virtue  of  his  employment,  because 
the  defendant  was  nevef  employed  to  receive  money.  R.  t.  Mellish,  R. 
&  R.  80;  and  see  R.  t.  Nettletoiu  1  Mood.  C.  C.  259,  (ante,  p.  278). 
So,  where  one  employed  to  lead  IBKaHion,  with  authority  to  charge  and 
receive  a  fixed  sum,  but  not  less,  received  a  less  sum  and  embezzled  it, 
this  was  holden  not  to  be  within  the  statute,  because  the  money  wai  not 
received  by  virtue  of  his  employment.  R.  r.  finowlejr,  4  C.  &  P.  390. 
But  where  the  money  was  paid  to  the  defendant  as  the  servant  of  the 
prosecutor,  and  it  appeared  that  he  was  authorized  to  receive  mbnisy  fof 
his  master,  although  not  from  the  particular  class  of  customers  of  whom 
the  party  paying  it  him  was  one,  this  was  held  sufficient.  R.  v.  Wil-* 
liams,  6  C.  &  P.  626. 

And,  lastly,  prove  that  the  defendant  embezzled  the  money,  ftc,  so 
received,  or  some  part  of  it.  The  usual  presumptive  evidence  of  this 
fact  is,  that  the  defendant  never  accounted  with  his  master  for  the  money, 
Ac,  so  received  by  him,  or  denied  his  having  received  it.  The  prose* 
cutor  gave  to  his  housekeeper,  the  defendant,  a  sum  of  money  to  pay  te^ 
the  overseer,  and  upon  an  indictment  for  embezzling  the  sum,  the  over** 
seer  proved  that  he  never  had  received  that  or  any  other  sum  fmm  the 
defendant;  but  it  was  holden  that  the  non-payment  of  the  money  to  the 
overseer  did  not  prove  an  actual  embezzlement,  but  merely  a  non*appIica« 
tion  of  the  money  as  directed.  R.  9.  Smith,  R.  &  R.  267.  So,  where 
the  prisoner  charged  himself  in  his  maiter's  book  with  money  received  by 
him,  but  did  not  pay  It  over  to  the  master: — Vaughan^  B.,  held  that  an 
embezzlement  was  not  proved.  R.  v.  Hodson,  3  C.  ft  P.  422.  And 
if,  instead  of  denying  the  appropriation  of  the  money,  the  party  ifi  render' 
ing  his  account,  admits  it,  alleging  a  right  in  himself,  however  onfonndedf 
or  setting  up  an  excuse,  however  frivolous,  he  canAot  be  convicted  of 
embezzlement,  which  implies  secrecy  and  concealment;  Reg.  «•  Norman^ 
C.  &  Mar.  501 ;  even  though  he  afterwards  abscond  and  do  not  fay  over 
the  money.  Reg.  v.  Creed,  1  C.  Il  K.  63.  60  also,  the  mere  proof 
of  the  receipt  of  the  money  by  the  defendant,  and  his  not  having 
entered  it  in  his  books,  without  some  evidence  to  shew  that 
^he  has  denied  the  receipt  of  it,  or  the  Hke,  is  not  sufficient  to  [  *281  j 
convict.  R.  V,  Jones,  7  C.  h  P.  833.  But  where  it  is 
the- servant's  duty  to  account  for  and  pay  over  the  monies  received  by  bim 
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at  stated  times,  his  not  doing  so  wilfullj  is  ao  embeszleinent,  although 
be  do  not  actually  deny  the  receipt  of  them.  .  Reg.  «.  Jackson,  1  C.  & 
K.  394.  Where  the  defendant  received  payment  of  a  debt  from  one  o^ 
his  master's  customers  in  Bank  of  England  notes,  but  accounted  with  his 
master  for  6L  less  than  be  received;  and  afterwards  delivered  some  Bank 
of  England  notes  to  his  master  upon  another  account:  it  being  argued  for 
the  defendant  that  these  must  be  presumed  to  be  the  same  bank-notes 
which  were  received  from  the  customer,  and  being  actually  delivered  to 
the  master,  could  not  be  said  to  be  embezzled* — Bayley,  J.,  ruled,  that 
^hese  notes,  to  the  amount  of  6L,  must  be  deemed  to  have  been  embez- 
zled within  the  meaning  of  the  act,  the  moment  the  defendant  accounted 
for  6L  less  than  he  received,  and  tUfkiis  afterwards  paying  these  identi- 
cal notes  to  bis  master  in  another,  account  made  no  difference;  which 
decision  was  afterwards  confirmed  by  the  judges.  R.  v.  Hall,  2  Stark. 
N.  P.  67;  R.  &  R.  463.  The  difficulty  in  this  case,  and  in  that  of  R. 
o.  Hebb,  2  Russ.  1244,  l$t  ed.,  which  arose  from  the  necessity  of  prov- 
ing the  embezzlement  of  some  specific  note  or  coin,  is  removed  by  the 
recent  statute.  If  the  embezzlement  be  alleged  to  be  of  money,  without 
specifying  any  particular  coin  or  valuable  security,  such  allegation,  so  far 
as  regards  the  description  of  the  property,  will  be  sustained,  if  the  offen- 
der shall  be  proved  to  have  embezzled  any  amount,  ahhough  the  particu- 
lar species  of  coin  or  valuable  security  of  which  such  amount  was  com- 
posed shall  not  be  proved,  or  if  be  shall  be  proved  to  have  embezzled  any 
piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
although  such  piece  of  coin  or  valuable  security  may  have  been  delivered 
to  him,  in  order  that  some  part  of  the  value  thereof  should  be  returned 
to  the  party  delivering  the  same,  and  such  part  shall  have  been  returned 
accordingly.  7  &  8  G.  4,  c.  29,  s.  48,  (ante,  p.  275).  In  R.  v. 
Grove,  1  Mood.  C.  C.  447;  7  C.  &  P.  636,  a  majority  of  the  judges 
are  reported  to  have  held,  that,  since  this  statute,  an  indictment  for  em- 
bezzlement might  be  supported  by  proof  of  a  general  deficiency  of  monies 
that  ought  to  be  forthcoming,  without  shewing  any  particular  sum  received 
and  not  accounted  for.  But  see  Reg.  v.  Lloyd  Jones,  8  0.  &  P.  288, 
where  it  was  stated  that  the  decision  in  R.  v.  Grove  proceeded  upon  the 
peculiar  facts  of  that  case,  and  not  upon  any  such  general  principle:  see 
also  Reg.  v.  Chapman,  1  C.  &  K.  119. 

Where  the  indictment  contains  only  one  count,  charging  the  receipt  of 
a  gross  sum  on  a  particular  day,  and  it  appears  in  evidence  that  the  oooney 
was  received  in  different  sums  on  different  days,  the  prosecutor  will  be 
put  to  his  election,  and  must  confine  himself  to  one  sum  and  one  day. 
R.v.  Williafns,  6  C.  &  P.  626. 

It  seems  that  it  is  not  necessary  to  allege  or  prove  the  embezzling  to 
have  taken  place  while  the  prisoner  continued  clerk  or  servant  to  the  pro- 
secutor.    Reg.  V.  Lovell,  2  M.  &  Rob.  236. 
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♦ar  BANKERS,  &c.  [  *282  ] 


Statute. 

7  &  8  G.  4,  c.  29,  s.  49]^Foor  the  punishment  of  embezzlements 
committed  by  agents  intrusted  with  property,  enacts,  that  if  any  money, 
or  security  for  the  payment  of  money,  shall  be  intrusted  to  any  banker, 
merchant,  broker,  attorney,  or  other  agent,  with  any  direction  in  writing 
to  apply  such  money  or  any  part  thereof,  or  the  proceeds,  or  any  part  of 
the  proceeds  of  such  security,  for  any  purpose  specified  in  such  direc- 
tion,  and  he  shall  in  violation  of  good  faith,  and  contrary  to  the  purpose 
so  specified,  in  anywise  convert  to  his  own  use  or  benefit  such  money, 
security,  or  proceeds,  or  any  part  thereof  respectively^  every  such  offend- 
er shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or  to 
suffer  such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the 
court  shall  award;  and  if  any  chattel,  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in  any  public 
stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ire- 
land, or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  com- 
pany or  society,  shall  be  intrusted  to  any  banker,  merchant,  broker,  attor- 
ney, or  other  agent,  for  safe  custody  or  for  any  special  purpose,  without 
.sroy  authority  to  sell,  negotiate,  transfer,  or  pledge,  and  he  shall  in  viola- 
tion of  good  faith,  and  contrary  to  the  object  or  purpose  for  which  such 
chattel,  security,  or  power  of  attorney  shall  have  been  intrusted  tp  him, 
sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use 
or  benefit  such  chattel  or  security,  or  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power 
of  attorney  shall  relate,  or  any  part  thereof,  every  such  ofi^ender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned,     s.  46,  (ante,  p.  193). 

Sect.  50 — ^ot  to  affect  Trustees  or  Mortgagees^  nor  to  prevent  Bank- 
ers from  receiving  Money ^  or  disposing  of  Securities y  ^c,  on  which  they 
haee  a  Lden"] — Provides  and  enacts,  that  nothing  hereinbefore  contained 
relating  to  agents  shall  affect  any  trustee  in  or  under  any  instrument  what- 
ever, or  any  mortgagee  of  any  property,  real  or  personal,  in  respect  of 
any  act  done  by  such  trustee  or  mortgagee  in   relation  to  the  property 

comprised  in  or  affected  by  any  such  trust  or  mortgage  :  nor  shall  restrain 

43 
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any  banker,  mercbaDt,  broker,  attorney,  or  other  agent,  froai  receivtog 
any  money  which  shall  be  or  become  actually  due  and  payable  upon  or  by 
virtue  of  any  valuable  security,  according  to  the  tenor  and  effect  thereof, 
in  such  manner  as  he  might  have  done  if  this  act  had  not  been  passed; 
nor  from  selling,  transferring,  or  otherwise  disposing  of  any  securities  or 

effects  in  his  possession,  upon  which  he  shall  have  any  lien, 
[  *283  ]  claim,  or  demand,  entitling   ^him  by  law  so  to  do,  unless  such 

sale,  transfer,  or  other  disposal,  shall  extend  to  a  greater  num- 
ber or  part  of  such  securities  and  effects  than  shall  be  requisite  for  satisfy- 
ing such  lien,  claim,  or  demand. 

Sect.  52 — Mt  to  affect  the  Remedy  of  the  Party  grieved — Bankers^ 
4^c.,  and  Factors^  protected  in  certain  Cases] — Provides  and  enacts,  that 
nothing  in  this  act  contained,  nor  any  proceeding,  conviction,  or  judgment 
to  be  had  or  taken  thereupon  against  any  banker,  merchant,  broker,  factor, 
attorney,  or  other  agent  as  aforesaid,  shall  prevent,  lessen,  or  impeach  any 
remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  such  offence 
would  have  had,  if  this  act  had  not  been  passed;  but  nevertheless,  the 
conviction  of  any  such  offender  shall  not  be  received  in  evidence  in  any 
action  at  law  or  suit  in  equity  against  him;  and  no  banker,  merchant, 
broker,  factor,  ailorncy,  or  other  agent  as  aforesaid,  shall  be  liable  to  be 
convicted  by  any  evidence  whatever  as  an  offender  against  this  act,  in  re- 
spect of  any  act  done  by  him,  if  he  shall,  at  any  time  previously  to  his  be- 
ing indicted  for  such  offence,  have  disclosed  such  act  on/Oath,  in  conse- 
quence of  any  compulsory  process  of  any  court  of  la^or  equity,  in  any 
action,  suit,  or  proceeding,  which  shall  have  been  bona  fide  instituted  by 
any  party  aggrieved,  or  if  be  shall  have  disclosed  the  same  in  any  exam- 
ination or  deposition  before  any  commissioners  of  bankrupt. 


Indictment  against  Bankers^   ij-c,  for  embezzling  Money  lodged  mth 

them  for  specific  purposes, 

Middlesex  to  wit:  The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  at  the  parish  of  B.,  in  the  county  of  M., 
J.  N.  did  intrust  J.  S.,  the  said  J.  S.,  then  and  there  being  a  banker 
and  agent,  (*'  banker^  merchant^  broker^  attorney^  or  other  agtnt^^)  with  a 
certain  large  sum  of  money,  ("  money ^  or  the  security  for  the  payment  of 
money^^)y  to  wit,  the  sum  of  one  hundred  pounds,  with  a  direction  to  the 
said  J.  S.  in  writing  to  apply  the  said  sum  of  money  ("  swch  money  or 
any  pari  thereof  or  the  proceeds^  or  any  part  of  the  proceeds  of  such  «c«- 
n7y")  for  a  certain  purpose  then  and  there  specified  in  the  said  direction, 
("  any  purpose  specified  in  such  direction^');  and  that  the  said  J.  S., 
late  of  the  parish  aforesaid  in  the  county   aforesaid,  banker  and  agent  as 
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afore^id,  afterwards  to  wjt,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the, county  aforesaid,  in  violation  of  good  faith,  and  contrary 
to  the  purpose  so  as  aforesaid  specified,  unlawfully  did  convert  to  his  own 
use  and  benefit  (^^  own  use  or  benefit^^)  the  said  sum  of  money  (^^  such 
money  J  security  y  or  proceeds,  or  any  part  thereof  respectively^^) ,  so  to  him 
intrusted  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  In  the  case  of  a  security  for  money ,  the  indictment  must  allege 
a  written  direction  as  to  the  application  of  the  proceeds.  Reg.  v.  Golde, 
2  M.  &  Rob.  425.  Md  a  count  stating  the  purpose  to  which  the  money 
was  to  be  applied. 

Misdemeanor^  transportation  for  not  more  than  fourteen  nor  less  than 
seven  years,  or  fine  or  imprisonment ,  {with  or  without  hard  labour  for  the 
whole  or  any  part  of  the  imprisonment,  and  with  or  without  solUary 
confinement,  7  &  8  6.  4,  c.  29,  s.  4,  (ante,  p.  169),  such 
confinement  *not  exceeding  one  month  at  any  one  time,  nor  £  *284  ] 
three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  9,  s. 
5,  (ante,  p.  169) ),  or  both.     7  &  8  G.  4,  c.  29,  s.  49. 

Evidence. 

Prove  that  the  defendant  was  a  banker,  agent,  &c.,  as  stated  in  the  in- 
dictment— that  the  money,  &c.,  was  intrusted  to  him — that  directions  in 
writing  were  given  for  the  application  of  the  money,  &c.;  this  must  be 
proved  by  the  production  of  the  directions,  or  by  secondary  evidence, 
after  notice  to  produce  the  original ;  (see  ante,  p.  113);  and  lastly,  prove 
that  the  defendant,  instead  of  applying  the  money,  &c.  as  directed,  con- 
verted it  to  his  own  use  and  benefit.  If  the  particular  purpose  be  stated 
in  the  indictment,  the  evidence  must  correspond  with  the  allegation.  An 
allegation  of  a  specific  direction  to  invest  the  proceeds  of  valuable  securi- 
ties in  the  funds,  is  not  supported  by  evidence  of  a  direction  to  invest  in 
funds,  in  the  event  of  any  unexpected  accident  occurring.  R.  v.  White, 
4  Ci  &  P.  46.  The  statute  does  not  affect  trustees  or  mortgagees,  for 
any  act  done  by  them  in  respect  of  the  property  comprised  in  or  afiected 
by  the  trust  or  mortgage;  nor  does  it  restrain  bankers,  &c.  from  receiv- 
ing money  due  and  payable  upon  or  by  virtue  of  any  valuable  security; 
see  Thompson  t?.  Giles,  2  B.  &  C.  422;  or  from  selling,  transferring,  or 
disposing  of  securities  or  effects  in  their  possession,  upon  which  they 
have  ajien,  claim,  or  demand;  unless  the  sale,  &c.,  be  to  a  greater  ex- 
tent than  is  necessary  to  satisfy  such  lien,  &c.  7  &  8  G.  4,  c.  29,  s. 
60,  (ante,  p.  282).  And  no  banker,  &c.  shall  be  convicted  by  any  evi- 
dence in  respect  of  any  act  done  by  him,  if,  at  any  time  previously  to  his 
being  indicted,  he  shall  have  disclosed  such  act  on  oath,  in  consequence 
of  any  compulsory  process  of  any  court  of  law  or  equity,  in  any  action 
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suit,  or  proceeding  which  shall  have  been  bona  Jide^  instituted  by  any 
party  aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examina- 
tion or  deposition  before  any  commissioners  of  bankrupt.  7  &  8  G.  4, 
c.  29,  s.  62,  (ante,  p.  283). 


Indictment  against  Bankersy  ^c.^  for  embezzling  Goods j  ^c.y  intrusted 

in  thp.m  fnr  safe  k^eninff.  &^c. 


to  them  for  safe  keepings  ^c. 


Commencement  as  in  the  I'^st  precedenf] — J.  N.  did  intrust  to  J.  S., 
for  safe  custody,  ("/or  safe  custody^  or  for  any  special purpose^^)\  the 
said  J.  S.  then  and  there  being  a  banker  and  agent  ("  banker^  merchant, 
broker,  attorney,  or  other  agenV^)  a  promissory  note  ("  any  chattel  or 
valuable  security,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any 
share  or  interest  in  any  public  stock  or  fund,  whether  of  this  kingdom,  or 
of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund 
of  any  body  corporate,  company,  or  society^^),  of  one  J.  P.  for  the  pay- 
ment of  twenty  pounds,  without  any  authority  ta  him  the  said  J .  S.  to 
sell,  negotiate,  transfer,  or  pledge  the  said  promissory  note;  and  that  the 
said  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  banker 
and  agent  as  aforesaid,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  violation  of  good  faith,  and  contrary  to 
the  object  and  purpose  for  which  such  promissory  note  was  intrusted  to 
him  as  aforesaid,  unlawfully  did  negotiate  and  convert  to  his 
[  *285  ]  own  use  and  benefit  ("  sell,  *negotiate,  transfer,  pledge,  or  in 
any  manner  convert  to  his  own  use  or  benefit^^)  the  said  pro- 
missory note  ("  such  chattel  or  security,  or  thcproceeds  of  the  same,  or 
any  part  thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such 
power  of  attorney  shall  relate,  or  any  part  thereof  ^^) ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

JtRsdemeanor,  7  &  8  G.  4,  c.  29,  s.  49,  punishable  as  in  the  last  pre* 
cedent. 

Evidence. 

Prove  that  the  defendant  was  a  banker  and  agent,  &c.,  as  stated  in  the 
indictment— that  the  note  or  other  security  describe^  in  the  indictment 
was  intrusted  to  him  for  safe  custody,  or  for  the  special  purpose  stated — 
that  no  authority  was  given  to  him  to  negotiate  the  note— and  lastly,  that 
be  negotiated  the  note,  and  converted  it  to  his  own  use  and  benefit,  as 
stated  in  the  indictment.  See  the  provisions  of  the  statute,  7  &  8  G.  4, 
c.  29,  ss.  50,  52,  in  the  last  case,  which  apply  to  an  indictment  for  this 
offence  also. 
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Statute. 

5  &  6  Vict.  c.  34,  s.  6] — Enacts,  that  if  any  agent  intrusted  as  afore- 
said [with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods, 
s.  1 ;  see  s.  4]  shall,  contrary  to  or  without  the  authority  of  his  principal 
in  that  behalf,  for  his  own  benefit,  and   in  violation  of  good  faith,  make 
any  consignment,  deposit,  transfer,  or  delivery  of  any  goods  or  docu- 
ments of  title  so  intrusted  to  him  as  aforesaid,  as  or  by  way  of  a  pledge, 
lien,  or  security;  or  shall,  contrary  to  or  without  such  authority,  for  his 
own  benefit,  and  in  violation  of  good  faith,  accept  any  advance  on  the 
faith  of  any  contract  or  agreement,  to  consign,  deposit,  transfer,  or  de- 
liver such  goods  or  documents  of  title  as  aforesaid,  every  such  agent  shall 
be  deemed  guilty  of  misdemeanor,  and  being  convicted  thereof,  shall  be 
sentenced  to  transportation  for  any  term  not  exceeding  fourteen  years, 
not  less  than  seven  years,  or  to  suffer  such  other  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award;  and  every  clerk  or 
other  person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any 
such  consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or  pro- 
curing such  advance  as  aforesaid,  shall  be  deemed  guilty  of  misdemeanor, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion   of  the 
court,  to  any  of  the  punishments  which  the  court  shall  award  as  herein- 
before last  mentioned:  provided  nevertheless,  that  no  such  agent  shall  be 
liable  to  any  prosecution  for  consigning,  depositing,  transferring,  or  de- 
livering any  such  goods  or  documents  of  title,  in  case  the  same  shall  not 
be  made  a  security  for  or  subject  to  the  payment  of  any  greater  sum  of 
money  than  the  amount  which,  at  the  time  of  such  consignment,  deposit, 
transfer,  or  delivery,  was  justly  due  or  owing  to  such  agent 
from  his  principal,  together  with  *the  amount  of  any  bills  of  [  *286  ] 
exchange  drawn  by  or  on  account  of  such  principal,  and  ac- 
cepted by  such  agent;  provided  also,  that  the  conviction  of  any  such 
agent  so  convicted  as  aforesaid,  shall  not  be  received  in  evidence  in  any 
action  at  law  or  suit  in  equity  against  him;  and  no  agent  intrusted  as  afore- 
said  shall  be  liable  to  be  convicted  by  any  evidence  whatsoever  in  respect 
of  a^y  act  done  by  him,  if  he  shall  at  any  time  previously  to  bis  being  in- 
dicted for  such  offence,  have  dislosed  such  act  on  oath  in  consequence  of 
any  compulsory  process  of  any  court  of  law  or  equity,  in  any  action,  suit, 
or  proceeding  which  shall  have  been  bond,  fide  instituted  by  any  party 
aggrieved,  or  if  be  shall  have  disclosed  the  same  in  any  examination  or 
deposition  taken  before  any  commissioner  of  bankrupt. 
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Indictment. 

Commencement  as  ante^  p.  283] — J.  N.  di(>entrust  to  J.  S.,  the  said 
J.  S,  then  aod  there  being  an  agent  oF  bim  tlte  said  J.  N.,  ten  bales  of 
cotton  of  the  value  of  fifty  pounds  (^^  intrusted  toith  the  possession  of 
goods,  or  of  the  documents  of  title  to  goods^^);  and  that  the  said  J.  S., 
late  of  the  parish  aforesaid,  in  the  county  aforesaid,  agent  as  aforesaid, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, contrary  to  and  without  the  authority  of  the  said  J.  N.,  for  his  own 
benefit,  and  in  violation  of  good  faith,  unlawfully  did  make  a  deposit  of 
the  said  ten  bales  of  cotton  with  one  J.  P.,  as  and  by  way  of  a  pledge, 
lien  and  security  for  a  certain  sum  of  money,  to  wit,  the  sum  of  fifty 
pounds,  then  advanced  by  the  said  J.  P.  to  him  the  said  J.  S. :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor  J  transportation  for  not  more  than  fourteen  nor  less  than 
jseven  years^  or  fine  or  imprisonment,  {tcith  or  toithout  hard  labour  for  the 
uhole  or  any  part  of  such  imprisonment,  and  with  or  without  solitary  con- 
finement. 7&  S  G.  4,  c.  29,  s.  4,  (ante,  p.  169),  such  confinement  not 
exceeding  one  month  at  any  one  time,  nor  three  months  in  any  one  year^ 
7  W.  4  &  i  Vict.  c.  29,  s.  5,  (ante,  p.  169)),  or  both.  5  &  6  Vict. 
fi,  39,  s.  6.     See  also  the  7  &  8  G.  4,  c.  29,  ss.  51,  63. 

Evidence. 

Prove  that  the  goods,  &c.  described  in  the  indictment  were  intrusted 
t>y  J.  N.  to  the  defendant,  as  his  agent,  that  the  defendant  deposited  the 
goods  with  J.  P.,  as  a  security  for  an  advance  of  money,  &c.;  and,  last- 
ly, circumstances  roust  be  shewn  from  which  the  jury  may  infer  that  the 
defendant  pledged  the  goods  in  violation  of  good  faith,  and  contrary  to 
dnd  without  the  authority  of  the  prosecutor.  A  factor  who  has  a  lien 
upon  goods  may  pledge  them  to  the  extent  of  his  lien.  5  &  6  Vict.  c. 
39,  s.  6.  And  if  he  have,  previously  to  the  indictment,  disclosed  the 
flct  on  oath  under  compulsory  process  of  any  court  of  law  or  equity,  in 
any  action,  &c.,  bona  fide  instituted  by  any  party  grieved,  or  in  any  ex- 
amination or  deposition  before  any  commissioner  of  bankrupt,  he  cannot 
be  convicted  by  any  evidence  whatever.  Id.  The  conviction  will  not  be 
evidence  against  the  defendant  in  any  action  at  law  or  suit  in  equity  against 
bim.  Id.  As  to  what  is  an  intrusting  within  the  statute,  and 
(  *287  ]  what  are  to  be  ^considered  as  documents  of  title  to  goods, 
see  Sect.  4.     See  also  the  6  G.  4,  c.  94. 
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Statute. 

5  &  6  Vict.  c.  122,  s.  32] — Enacts,  that  if  any  person  adjudged  bank- 
rupt after  the  commencement  of  ibis  act  shall  not,  upon  the  day  limited 
for  the  surrender  of  such  bankrupt,  and  before  three  of  the  clock  of  such 
day,  or  at  the  hour  and  day  allowed  him  for  finishing  his  examination,  af- 
^ter  notice  thereof  in  writing  to  be  left  at  the  usual  or  last  place  of  abode 
or  business  of  such  person,  and  notice  given  in  the  London  Gazette  of 
the  issuing  of  the  fiat,  and  of  the  sittings  of  the  court  authorized  to  act  io 
the  prosecution  of  the  fiat  against  him,  surrender  himself  to  such  court, 
or  sign  or  subscribe  such  surrender,  and  submit  to  be  examined  before 
such  court  from  time  to  time  upon  oath;  or  if  any  such  bankrupt,  upon 
such  examination,  shall  not  discover  all  his  real  and  personal  estate,  and 
how,  and  to  whom,  upon  what  considerafton,  and  when  he  disposed  of, 
assigned,  or  transferred  any  such  estate,  and  all  books,  papers,  and  writ- 
ings relating  thereunto  (except  such  part  as  shall  have  been  really  and 
fcond ^rfg 'before  sold  or  disposed  of  in  the  way  of  his  trade,  or  laid  out 
in  the  ordinary  expense  of  his  family) ;  or  if  such  bankrupt  shall  not  upon 
such  examination  deliver  up  to  the  said  court  all  such  part  of  such  estate, 
and  all  books,  papers,  and  writings  relating  thereunto,  as  shall  be  in  bi$ 
possession,  custody,  or  power  (except  the  necessary  wearing  apparel  of 
himself,  his  wife,  and  children);  or  if  any  such  bankrupt  shall  remove^ 
conceal,  or  embezzle  any  part  of  such  estate,  to  the  value  of  lOl.  or  up- 
wards, or  any  books  of  account,  papers,  or  writings  relating  thereunto, 
with  intent  to  defraud  his  creditors;  every  euch  bankrupt  shall  be  deemed 
guilty  of  felony,  and  be  liable  to  be  transported  for  life,  o.  for  such  term, 
not  less  than  seven  years,  as  the  court  before  which  he  shall  be  convicted 
shall  adjudge,  or  shall  be  liable  to  be  imprisoned,  with  or  without  hard  la- 
bour, in  any  common  gaol,  penitentiary  bouse,  or  house  of  correctioi^ 
for  any  term  not  exceeding  seven  years. 

fndictment. 

Middlesex,  to  wit:^ — The  jurors  for  our  lady  the  Queen  upon  their  oatb 
present,  that  heretofore  and  before  the  committing  of  the  offence  herein* 
after  mentioned,  to  wit,  on  the  third  day  of  July,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B.,  in  the  county 
aforesaid,  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
tailor,  being  a  trader  within  the  meaning  of  the  laws  relating  to  bankrupts, 
was  indebted  tg  one  J^.  N.,  late  of ,  in  a  certain  sum  of  monej 
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exceeding  the  sum  of  502.,  to  wit,  io  the  sum  of  601.,  for  the  price  and 
value  of  certain  goods  and  merchandize  before  then  sold  and  delivered  by 
the  said  J.  N.  to  the  said  J.  S.,  (or  as  the  case  may  be)j 
[  ^288  ]  and  that  the  said  J.  S.,  so. being  such  trader,  and  ^indebted 
as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  sUbre- 
sald,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  comoiit  an 
act  of  bankruptcy,  that  is  to  say,  by  departing  from  his  dwelling-house, 
with  intent  thereby  to  defeat  and  delay  his  creditors,  {or^  as  the  case  may 
be,)  And  the  jurors  aforesaid,  upon  tlieir  oath  aforesaid,  do  further  pre- 
sent, that  afterwards,  to  wit,  on  the  third  day  of  August,  in  the  year  • 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  fiat  in  bank- 
ruptcy was  issued  against  the  said  J.  S.,  and  the  said  J.  S.  was  thereup- 
on then  and  there  duly  declared  bankrupt;  and  the  said  J.  S.,  so  being 
declared  bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously 
did  remove,  conceal,  and  embezzle  a  certain  part  of  his  personal  estate, 
to  the  value  of  ten  pounds  and  upwards,  that  is  to  say,  one  gold  watch, 
of  the  value  of  ten  pounds,  oii§  silver  cream  jug,  of  the  value  of  one 
pound,  and  one  ring  of  the  value  of  five  pounds,  with  intent  then  and 
there  to  defraud  the  creditors  of  him  the  said  J.  €.;  against  the  form  of  ^ 
the  statute  in  such  case  made  and  provided,  ^nd  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  The  indictment  must  still  shew 
that  the  party  has  duly  become  bankrupt,  and  must  therefore  state  the 
trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy.  R.  o.  Jones, 
4  B.  &  Ad.  345.  For  other  offences  against  this  statute,  see  post,  Part 
II.,  Ch.  II. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im- 
prisonment, with  or  without  bard  labour,  in  the  common  gaol,  penitentia- 
ry, or  house  of  correction,  not  exceeding  seven  years.  5  &  6  Vict.  c. 
122,  s.  32.  This  oiTence  is  not  triable  at  any  quarter  sessions.  5  &  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69.) 

For  embezzlements  by  insolvents,  see  stats.  7  G.  4,  c.  57,  s.  70 j  1 
&  2  Vict.  c.  110,  s.  100;  and  see  R.  v.  Champneys,  2  M.  &  Rob.  25. 
The  indictment  may  be  framed  from  the  above,  after  an  attentive  perusal 
of  the  statute.  The  wilful  and  fraudulent  omission,  by  an  insolvent  debtor, 
from  his  schedule,  of  any  of  his  effects,  is  indictable  as  a  misdemeanor. 
1  &  2  Vict,  c.  100,  s.  99.     See  Reg.  v.  Marner,  C.  &  M.  628. 

Evidence. 

Prove  the  fiat  by  producing  it  enrolled,  see  stat.  6  G.  4,  c.  J  6,  s.  96; 
1  &  2  W.  4,  c.  66,  s.  16,  and  the  adjudication  in  the  same  manner. 
Prove  also  the  trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy. 
See  R.  V.  Jones,  supra.     And  see  5  &  6  Vict.  c.  122,  s.  25. 
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Prove,  also,  the  embezzlement  as  stated  in  the  iadictment,  and  that  the 
value  of  the  property  embezzled  is  J  01.  Where  an  indictment  specified 
various  articles,  without  stating  the  value,  and  added  **  one  hundred  other 
articles  of  furniture,  and  a  certain  debt  due  from  J.  T.  to  the  prisoner, 
of  the  value  of  20/.  and  upwards,''  the  judges  held  th.it  the  indictment 
was  good  only  as  regarded  the  articles  specified;  and  as  an  entire  value 
was  given  to  the  whole,  it  did  not  appear  that  the  articles  specified  Were 
of  the  value  required  by  the  statute.  R.  v.  Forsyth,  R.  &  R.  274.  Up 
to  and  until  his  last  examination,  the  bankrupt  has  a  locus  panitentiiBy 
and  cannot  therefore  until  that  be  passed,  be  indicted  for  concealing  pro- 
perty, which  lie  may  upon  bis  last  exatnination  give  up.  R.  v.  Walters, 
5  C.  &  P.  138. 

♦The  intent  must  be  proved  by  circumstances  from  which   [  *28d  ] 
the  jury  may  infer  itt 


Sect.  3. 
<:iifiATiJlG. 


Statide. 

^  &  8  G.  4,  c-  2d,  8.  53]^ — Whereas  a  failure  of  justice  frequently 
arises  from  the  subtle  distinction  between  larceny  and  fraud;  for  remedy 
thereof  be  it  enacted,  that  if  any  person  shall,  by  any  false  pretence,  ob- 
tain from  any  other  person  any  cbattel,  money,  or  valuable  security,  with 
intent  to  cheat  or  defraud  any  person  of  the  same,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  to  suffer  such  other  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award;  provided  always,  that 
if,  upon  the  trial  of  any  person  indicted  for  such  misdemeanor,  it  shall  be 
proved  that  he  bbtained  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled  to 
be  acquitted  of  such  misdemeanor;  and  no  such  indictment  shaU  be  re- 
movable by  certiorari ;  and  no  person  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same 
facts. 

■ 

indictnUni  for  obtaining  Goodn^  8^c.  byfaUt  Pretences, 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  unlawfully, 
knowingly,  and  designedly,  did  falsely  pretend  to  one  J.  N.  [thai  the  said 
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J.  jS.  ilien  toas  the  servUnt  of  one  K.  O.,  of  St.  PauPi  Churchyard^  in 
the  city  of  London^  tailor^  {the  said  K.  O.  then  and  long  before  beit^ 
uell'knoun  to  the  said  J,  J>r.y  and  a  customer  of  the  said  J.  JV*.  in  his 
business  and  way  of  trade  as  a  tvoollen  draper)^  and  that  the  said  J.  5. 
uas  then  sent  by  the  said  J.  O.  to  the  said  X  JV*.  for  five  yards  of  super- 
fine tsoollen  cloth] ;  by  means  of  wliicb  said  false  pretences,  the  said  J. 
S.  did  then  and  there  unlawfully  obtain  from  the  said  J.  N.  five  yards  of 
superfine  woollen  cloth  of  the  value  of  five  pounds,  of  the  goods  (^^  any 
chattel^  moneyj  or  valuable  security,^^  see  7  &  8  G.  4,  c.  29,  s.  5,  (ante, 
p.  213))  of  the  said  J.  N.  with  intent  then  and  there  to  cheat  and  defraud 
him  the  said  J.  N.  of  the  same;  whereas  in  truth  and  in  fact  [the  said  J. 
S.  uas  not  then  the  servant  of  the  said  K,  O.;  and  whereas  in  truth  and 
in  fact  the  said  J.  iS.  was  not  then  or  at  any  other  time  sent  by  the  said 
K.  O.  to  the  said  J.  JV*.  for  the  said  clothj  or  for  any  cloth  whatsoever] ; 
to  the  great  damage  and  deception  of  the  said  J.  N.,  to  the  evil  example 
of  all  others  in  the  like  case  offending;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  [An  indictment,  which  stated  that  the 
prisoner  ^'  unlawfully,  knowingly,  and  designedly  did  feloniously  pre^ 

tend,^^  ^c,  was  held  bad.  R.  v.  Walker,  6  C.  &  P.  657. 
[  ^290  ]  *  Misdemeanor,  [transportation  for  seven  years,  or  fine  or 
imprisonment  with  or  without  hard  labour  for  the  whole  or  any 
part  of  the  imprisonment,  and  with  or  without  solitary  confinement,  7  & 
8  G.  4,  c.  29,  s.  4,  (ante,  p.  169),  such  confinement  not  exceeding  one 
month  at  any  one  time,  nor  three  months  in  any  one  year.  7  W.  4  &  I 
Vict.  c.  90,  s.  6,  (ante,  p.  169)),  or  both.  '7  &  8G.  4,  c.  29.  s.  53. 
All  parties  who  have  concurred  and  assisted  in  the  fraud  may  Le  indicted 
and  convicted  as  principals,  though  not  present  at  the  time  of  making  the 
pretence  and  obtaining  the  money  or  goods.  Reg.  v.  Moland,  2  Mood. 
C.  C.  276. 

For  frauds  punishable  by  particular  statutes,  see  2  Russ.  314.  As  to 
the  punishment  of  bankrupts  who  have  fraudulently  obtained  goods  under 
the  false  pretence  of  carrying  on  business  in  the  ordinary  course  of  trade, 
see  5  &  6  Vict.  c.  122,  s.  35.  By  8  &  9  Vict,  c  109,  s.  17,  winning 
at  play  by  fraud  is  punishable  as  for  obtaining  money  by  false  pretences. 
(See  post,  Chap.  V.  Sect.  V.) 

The  indictment  must  set  forth  the  pretences.  Where  it  alleged  the 
money  to  have  been  obtained  by  *'^  false  pretences,^^  without  specifying 
them,  it  was  holden  to  be  error,  and  the  judgment  was  reversed.  R.  v. 
Mason,  2  T.  R.  581.  If,  indeed,  it  were  for  a  conspiracy  to  obtain 
money  by  false  pretences,  it  seems  it  would  be  otherwise.  2  B.  &  Aid. 
204;  see  1  Dav.  &  M.  208. 

And  the  pretences  must  be  set  forth  with  sufficient  ceitainty.  But 
where  the  pretence  alleged  was  a  wager  made  ^>  with  a  colonel  in  the 
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army,  then  at  Bath/'  without  naming  him — the  court  held  it  to  be  suffi- 
cient; for  probably  the  defendant  at  the  time  did  not  mention  the 
name  of  the  colonel.  R.  r.  Young,  3  T.  R.  98;  2  East,  P.  C.  82, 
833;  1  Leach,  505. 

As  to  the  false  pretences  which  are  within  the  meaning  of  the  act,  it 
may  be  necessary  to  state,  that  the  preceding  statute  upon  this  subject, 
namely,  the  statute  33  H.  8,  c.  1,  extended  only  to  cases  where  the  mo- 
ney, &c.,  was  obtained  by  means  of  a  false  token  or  counterfeit  letter  in 
the  name  of  another;  but  this  provision  not  being  deemed  sufficiently  ex- 
tensive, the  Stat.  30  6.  2,  c.  34,  was  made,  for  the  purpose  of  including 
all  false  pretences  whatsoever.  These  two  statutes,  the  former  entirely, 
and  the  latter  so  far  ^^  as  relates  to  obtaining  by  false  pretence  or  pre- 
tences any  property  as  therein  mentioned;"  and  also  the  whole  of  the  sta- 
tute 52  G.  3,  c.  64,  which  extended  the  provisions  of  the  30  6.  2,  c. 
24;  and  also  so  much  of  the  statute  3  6.  4,  c.  114,  as  relates  to  the 
punishment  for  obtaining  any  property  as  therein  mentioned  by  false  pre- 
tences— are  repealed  by  stat.  7  &  8  G.  4,  c.  27,  and  consolidated  and 
amended  by  stat.  3  &  4  G.  4,  c.  29,  s.  53,  which  has  substituted  the 
words  "  by  any  false  pretence,"  for  the  words  "  by  false  pretence  or  pre- 
tences," which  were  in  the  stat.  30  G.  2,  c.  24,  s.  1.  The  phrases  in 
both  statutes  are  in  substance  the  same,  and  consequently  the  decisions 
upon  the  repealed  statute  will  be  applicable  to  cases  arising  under  the  new 
act. — Where  a  carrier,  falsely  pretending  that  he  had  carried  certain  goods 
to  A.  B.,  demanded,  and  thereupon  obtained  from  the  consignor,  sixteen 
shillings  for  the  carriage  of  them,  it  was  holden  to  be  within  the  statute. 
R.  V.  Coleman,  2  East,  P.  C.  672:  see  R.  v.  Airey,  2  East,  30. 
Where  the  foreman  of  a  manufacturer,  who  was  in  the  habit  of  receiving 
from  his  master  money  to  pay  the  workmen,  obtained  from  him,  by  means 
of  false  written  accounts  of  the  wages  earned  by  the  men,  more 
than  the  men  had  earned  or  he  had  paid  them,  the  judges  held 
*it  to  be  within  the  act;  they  said  that  all  cases  where  the  false  [  *291  ] 
pretence  creates  the  credit  are  within  the  statute;  and  here  the 
defendant  would  not  have  obtained  the  excess  above  what  was  really  due 
to  the  workmen,  were  it  not  for  the  false  accoimt  he  had  delivered  to  his 
master.  R.  r.  Whichell,  2  East,  P.  C.  830.  Where  the  defendant 
falsely  pretended  to  J.  N.,  that  he  was  entrusted  by  the  Duke  de  Lauzun 
to  take  some  horses  from  Ireland  to  London  for  him,  and  that  he  had 
been  detained  so  long  by  contrary  winds  that  his  money  was  all  spent,  by 
means  of  which  representation  he  induced  J.  N.  to  advance  him  money; 
this  was  holden  to  be  within  the  act.  R.  v.  Villeoeuve,  lb.  So,  where 
the  defendants,  falsely  pretending  that  they  had  made  a  bet  with  A.  B. 
that  one  of  them  should  run  ten  miles  within  an  hour,  prevailed  upon 
J.  N.  to  join  them  in  the  bet,  and  obtained  from  him  twenty  guineas  as 
bis  share  in  it;  the  judges  held  this  to  be  within  the  statute,  ootwitbstand- 
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ing  the  pretence  was  probably  one  against  which  common  pradence  might 
have  guarded.  R.  i>-  Young,  in  errors  3  T.  R.  98.  Where  an  attor- 
ney, who  had  appeared  for  J.  S.,  who  was  fined  21.  on  a  summary  con- 
viction, called  on  the  wife  of  J.  S.,  and  told  her  that  he  had  been  with 
J.  N.,  who  was  fined  21.  for  a  like  oflenre,  to  Mr.  B.  and  Mr.  L.,  and 
that  be  had  prevailed  on  Mr.  B.  and  Mr.  L.  to  take  1/.  instead  of  2/., 
and  that  if  she  would  give  him  H.,  he  would  go  and  do  the  same  for  her; 
and  she  thereupon  gave  him  a  sovereign,  and  afterwards  paid  him  for  his 
trouble;  and  it  was  proved  that  the  attorney  never  applied  to  Mr.  B.  or 
^r.  L.  respecting  either  of  the  fines,  and  that  both  were  afterwards  paid 
in  full:  it  was  held  that  the  attorney  was  guilty  of  obtaining  money  by 
false  pretences.  R.  v.  Asterley,  7  C.  &  P.  191.  Obtaining  as  a  loan, 
from  the  drawer  of  a  bill  accepted  by  the  |)risoner,  and  negociated  by  the 
drawer,  part  of  the  amount,  for  the  purpose  of  paying  the  bill,  under  the 
f^lse  pretence  that  the  prisoner  was  prepared  with  the  residue  of  the 
amount,  was  holden  to  be  an  ofience  within  the  statute,  the  prisoner  beine 
shewn  not  to  be  prepared,  and  not  intending  so  to  apply  the  money.  R. 
r.  Crossley,  2  M.  &  Rob.  18.  Where  the  defendant  obtained  money 
from  a  woman  under  the  threat  of  an  action  for  breach  of  promise  of  mar- 
riage, he  being  in  fact  a  married  man  already,  an  indictment,  laying  as  the 
fatse  pretence  that  he  was  entitled  to  maintain  an  action  against  her  for 
the  breach  of  promise,  was  held  by  Mau^e^  J.,  to  be  good,  fpr  tliat  this 
was  a  false  pretence  within  the  statute.  Reg.  ».  Copeland,  C  &  Mar.. 
516.  Where  the  prisoner  sold  to  the  prosecutor  a  reversionary  interest 
which  he  had  previously  sold  to  another,  and  the  prosecutor  took  a  regu- 
lar assignment  of  it,  with  the  usual  covenants  for  ihle— LittUdalty  J.^ 
held  that  he  could  not  be  convicted  for  obtaining  money  by  fake  pre- 
tences; for  if  this  were  within  the  statute,  every  breach  of  warranty  or 
false  assertion  at  the  time  of  a  bargain  might  be  treated  as  such,  and  the 
party  be  transported:  R.  ».  Codrington,  I  C.  &  P.  661:  but  this  deci- 
sion has  been  much  doubted;  see  Reg.  v.  Kenrick,  5  Q.  B.  49;  1  Dav. 
&  M.  208;  where  it  was  strongly  intimated,  that  the  execution  of  a  con- 
tract between  the  same  parties  does  not  secure  from  punishment  the  ob- 
taining of  money  under  fake  pretences,  in  conformity  with  that  contract. 
Where  the  indictment  charged  that  the  defendant,  having  in  his  possession 
a  certain  weight  of  twenty-eight  pounds,  falsely  pretended  to  C.  that  a 

quantity  of  coals,  which  he  delivered  to  C,  weighed  sixteen 
[  *292  ]  hundred-weight,  (meaning.  1792  prounds  weight),  and  *were 

worth  11:,  and  that  the  weight  was  fifty-six  pounds,  by  means 
of  which  he  obtained  a  sovereign  from  C,  with  intent  to  defraud  him  of 
part  thereof,  to  wit,  lOs.;  whereas  the  coals  did  not  weigh  1,792  pounds, 
and  were  not  worth  U.,  and  whereas  the  weight  was  not  fifty-six  pounds, 
and  whereas  the  coals  were  of  the  weight  of  896  pounds  only,  and  were 
not  worth  more  than    IQ*-,  and  whereas  the  weight  was   twenty-eight 
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pounds  only;  the  judges  held  a  conviction  on  the  indtctment  wrong,  Od 
the  ground  that  all  the  pretences,  except  that  relating  to  the  weight,  were 
mere  false  afSrmations,  and  that  as  to  the  weight,  there  was  no   allegation 
to  connect  the  sale  of  the  coals  with  the  use  of  the  weiglit.     R.  v,  Reed^ 
7  C.  &  P.  848.       So  also,  where  the  indictment  charged  the  defendant 
with  falsely   pretending  to  the  prosecutor,  whose  mare  and  gelding  had 
strayed,  that  he  would  tell  him  where  they  were,  if  he  would  give  him  a 
sovereign  down;  and  the  prosecutor  gave  the  sovereign,  but  the  defendant 
refused  to  tell  :  the  conviction  was  held  bad;  the  indictment  should  have 
stated  that  he  pretended  be  knew  where  they  were.     R.  v.  Douglass,  1 
Mood.  C.  C.  462.     An  indictment  against  A.  and  B.  charged  that  C. 
waf«  possessed  of  a  mare,  and  A.  of  a  horse,  and  that  A.  and  B.  falsely 
pretended  to  C  that  B.  was  then  and  there  possessed  of  a  certain  sura  of 
money,  to  wit,  12/.^  and  that  if  C.   would   exchange  his  mare  for  A.'s 
horse,  B.  was  willing  and  ready  to  purchase  the  horse  of  C.,  and  give 
him  12L  for  it;  whereas  in  truth  and  in  fact  B.  was  not  then  and  there 
possessed  of  the  said  sum  of  12/ ,  and  was  not  then  and  there  ready  and 
willing  to  purchase  the  said  horse  of  C,  and  to  pay  him  the  12L:  and  it 
was  held  bad,  for  not  averring  that  the   defendant   knew  that  B.  was  not 
possessed  of  the  12/.      Reg.  v.  Henderson,  2  Mood.  C.  C.  192;  C.  & 
Mar.  328.     An  indictment  for  obtaining  money  from  A.  under  the  false. 
pretence  that  the  defendant  intended  to  marry  A.,  and  wanted  the  money 
to  pay  for  a  wedding  suit  he  had  bought,  was  held  not  siJi^cient  to  sustain. 
a  conviction.     Reg.  v.  Johnston,  2  Mood.  C.  C.  254.     It  seems  that  a, 
person  who  obtains  from  a  pawnbroker,   upon  an  article  which  he  fahely- 
represents  to  be  silver  a  greater  advance  than  would  otherwise  have  been 
made,  is  guilty  of  a  false  pretence  within  the  statute;  although  the  pawn% 
broker  have  the  opportunity  of  testing  the  article  at  the  time.     Reg.  v^ 
Ball,  C.  &  Mar.  249. 

It  is  not  necessary  that  the  pretence  should   be  in  words;  the  conduct, 
and   acts  of  the  party  will  be  sufficient,  without  any   verbal  represen-, 
tation.     Thus,  if  a   person  obtain  goods  from  another  upon  giving  him 
in    payment  his  cheque  upon  a  banker,  with  whom  in  fact  he   haa  na 
account,  this  (although  not  indictable  as  a  fraud  at  common  law,  R.  v, 
Lara,    6  T.  R.   565  :    see  R.  v.  Flint,  R.  &  R.  460)  is  a  false  pre- 
tence within  the  meaning  of  the  act.      R.  v.  Jackson,  3  Camp.  370. 
Where  the  prisoner  was  charged    with  falsely    pretending  that  a  post- 
dated  cheque,  drawn  by  himself,  was  a  good    and    genuine   order  for 
25/.,  and  of  the  value  of  25^,  whereby  he  obtained  a  watch  and  chain;; 
and  the  juiy  found,  that,  before  the  completion  of  the  sale  and   delivery 
of  the  watch  by  the  prosecutor  to  the  prisoner,  he  represented  to  the  pro- 
secutor that  he  had  an  account  with  the  bankers  on  whom  the  cheque  was 
drawn,  and  that  be  had  a  right  to  draw  the  cheque,  though  he  postpon- 
ed the  date  fo^  biji  own  convenience,  all  which  was  false;  and  that  be 
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represented  that  the  cheque  would  be  paid  on  or  after  the  day  of  the 
date,  but  that  he  had  no  reasonable  ground  to  believe  that 
[  *29S  ]  *it  would  be  paid,  and  that  he  had  no  funds  to  pay  it;  he  was 
held  to  be  properly  convicted.  R.  ».  Parker,  2  Mood.  C. 
C.  1;  7  C.  &  P  S25.  But  where  the  indictment  stated,  that  the  de- 
fendant falsely  pretended  to  A.  B.  that  he  was  a  captain  in  the  East  India 
Company^s  service,  and  that  a  certain  promissory  note,  which  he  then  de- 
livered to  A.  B.,  was  a  valuable  security  for  21/.,  by  means  of  which 
false  pretences  he  fraudulently  obtained  from  A.  B.  81.  159.,  whereas 
the  defendant  was  not  a  captain,  &c.,  and  the  note  was  not  a  valuable  se- 
curity, &c. :  it  was  holden  on  error,  that  as  it  did  not  appear  but  that  the 
note  was  the  defendant's  own  promissory  note,  or  that  he  knew  it  to  be 
worthless,  there  was  no  sufficient  false  pretence  in  that  respect;  and  as 
the  two  pretences  were  to  be  taken  together,  that  the  indictment  was  bad. 
Reg.  V.  Wickham,  10  Ad.  &  Ell.  34  ;  2  Per.  &  D.  333 :  see  also 
Reg.  t;.  Philpotts,  1  C.  &  K.  112.  Where  the  prisoner  passed  the 
note  of  a  country  bank,  which  he  knew  had  stopped  payment,  it  appear- 
ing that  one  of  the  partners  was  solvent,  Gaseke^  J.,  held  that  he  could 
not  be  convicted  for  obtaining  money  under  false  pretences.  R.  v, 
Spencer,  3  C  &  P.  420.  Where  a  man  obtained  goods  and  money  for 
a  forged  note  of  hand  for  ten  shillings  and  sixpence,  the  judges  held  it  to 
be  a  false  pretence  within  the  act.  R.  v.  Freeth,  R.  &  R.  127.  In  a 
recent  case,  however,  where  the  prisoner  obtained  goods  by  means  of  a 
forged  order,  Taunton^  J.,  held  that  he  could  not  be  indicted  for  obtain- 
ing them  by  false  pretences,  but  should  have  been  indicted  for  forgery. 
R.  V.  Evans,  5  C.  &  P.  553:  and  the  same  has  since  been  held  by 
Parkty  B.,  and  Coltman^  J.,  in  Reg.  r.  Anderson,  2  M.  &  Rob.  471. 
Where  a  man  assumed  the  name  of  another,  to  whom  money  was  requir- 
ed to  be  paid  by  a  genuine  instrument,  this  was  holden  to  be  a  pretence 
within  the  meaning  of  the  act.  R.  v.  Story,  R.  &  R.  81.  So  where  a 
person  at  Oxford,  who  was  not  a  member  of  the  university,  went,  for  the 
purpose  of  fraud,  wearing  a  commoner's  gown  and  cap,  and  obtained 
goods,  this  was  held  a  sufficient  false  pretence  to  satisfy  the  statute, 
though  nothing  passed  in  words.     R.  v.  Barnard,  7  C.  &  P.  784. 

But  the  pretence  must  be  of  some  existing  fact,  made  for  the  purpose 
of  inducing  the  prosecutor  to  part  with  his  property.  Therefore  a  pre- 
tence that  the  party  would  do  an  act  he  did  not  mean  to  do,  as  a  pretence 
to  pay  for  goods  on  delivery,  is  not  a  false  pretence  within  the  act,  but 
merely  a  promise  for  future  conduct.  R.  v.  Goodhall,  R.  &  R.  461. 
And  a  pretence  to  a  parish  officer,  as  an  excuse  for  not  working,  that  the 
party  has  not  clothes,  when  he  really  has,  though  it  induce  the  officer  to 
give  him  clothes,  is  not  a  pretence  within  the  statute,  the  statement  being 
rather  a  false  excuse  for  not  working  than  a  false  pretence  to  obtain  goods. 
R.  V.  Wakellng,  R.  &  R.  504.     See  R.  v.  Reed,  7  C.   &  P.   848, 
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(ante,  p.  292).  A  false  pretence  actually  made  to  A.  in  B.*s  bearing, 
whereby  money  be  obtained  from  B.,  may  be  laid  as  made  lo  B.  Reg. 
V.  Dent,  1  C.  &  K.  249. 

The  indictment  also  must  negative  the  pretences  by  special  averment, 
as  in  the  above  precedent;  and  where  such  an  averment  was  omitted,  it 
was  holden  to  be  error,  and  the  judgment  was  reversed.  R.  v,  Perrot,2 
M.  &  Sel.  379,  386. 

The  indictment  must  state  that  the  money,  &c.  obtained,  is  the  proper- 
ty of  the  person  whom  it  was  intended  to  defraud;  since  otherwise  a 
conviction  or  acquittal  on  this  indictment  could  not  be 
♦pleaded  in  bar  to  a  subsequent  indictment  for  larceny  in  re-  [  *294  ] 
sped  of  the  same  transaction.  R.  v.  Norton,  8  C.  &  P.  197: 
see  Reg.  ».  Parker,  3  Q.  B.  292;  2  G.  &  D.  709.  And  this  defect  is 
not  aided  by  verdict,  but  the  indictment  is  bad  on  error.  R.  v.  Martin, 
8  Ad.  &  E.  481;  3  Nev.  &  P.  472. 

The  indictment  is  not  removable  by  certiorari.  7  &  8  G.  4,  c.  29,  s. 
53:  Reg.t;.  Butcher,  9  Dowl.  135. 

Evidence. 

The  prosecutor  must  prove  the  pretence,  as  stated  in  tlie  indictment: 
any  variance  in  substance  between  the  pretence  laid  and  that  proved  will 
be  fatal.  Where  the  pretence  laid  was,  that  the  defendant  said,  ^<  that  he 
had  paid  a  sum  of  money  into  the  Bank  of  England,''  and  the  proof  was, 
that  he  said  that  the  money  had  been  paid  into  the  Bank,  without  saying 
by  whom,  the  defendant  was  acquitted  for  the  variance;  Lord  Ellenbor^ 
ot^h  holding  that  the  assertions  were  different  in  substance.  R.  t^.  Pies- 
tow,  1  Camp,  494:  see  R.  v.  Douglas,  Id.  212.  But  it  is  not  necessa- 
ry to  prove  the  whole  of  the  pretence  charged;  proof  of  part  of  the  pre- 
tence, and  that  the  money  was  obtained  by  such  part,  is  sufficient.  R.  v. 
Hill,  R.  &  R.  190;  2  Russ.  310.  If,  however,  two  false  pretences  are 
laid  as  conducing  to  the  fraud,  and  the  jury  find  a  general  verdict  of  guilty, 
and  it  afterwards  appear  that  one  of  them  is  not  a  sufficient  false  pretence 
within  the  statute,  that  will  invalidate  the.indictment  altogether  on  a  writ  of 
error.  Reg.  o.  Wickham,  (ante,  p.  293).  If  the  false  pretence  be  id 
writing,  it  may  be  proved  by  secondary  evidence,  if  the  paper  be  lost  be- 
fore the  trial.     R.  v.  Chadwick,  6  C.  &  P.  18. 

He  must  next  prove  that  the  goods,  &c.  stated  in  the  indictment,  or 
part  of  them,  (for  the  rule  in  this  respect  is  the  same  as  in  larceny,  see 
ante,  p.  170),  were  obtained  from  him  by  means  of  these  pretences.  If 
the  indictment  charge  the  defendant  with  having  obtained,  by  means  of 
certain  false  pretences,  from  J.  B.,  a  servant  of  J.  N.,  the  sum  of  three 
shillings  and  sixpence,  the  monies  of  J.  N.,  and  the  evidence  be,  that  J. 
B.  in  fact  paid  the  three  shillings  and  sixpence  out  of  bis  own  money  io 
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the  first  instance,  and  was  afterwards  repaid  by  J.  N. ;  ibis  would  be  a  fa- 
tal variance.  R.  v.  Douglas,  1  Camp.  212.  But  it  appearing  afterwards 
in  this  case,  that  J.  B.  bad,  at  the  time,  more  money  belonging  to  J.  N. 
in  his  possession  than  the  sum  so  paid  by  him,  this  was  bolden  to  support 
the  averment,  although  he  had  no  orders  from  J.  N.  to  pay  it.  lb.  The 
words  in  the  statute  are  *^any  money,  cliattel,  or  valuable  security.'' 
Where  a  defendant  was  indicted  for  obtaining,  under  false  pretences, 
a  certain  order  for  the  payment  of  two  pounds,  and  the  order  was  a 
cheque  drawn  by  A.  B.  upon  his  bankers,  payable  to  D.  F.  J. 
but  not  to  order  or  bearer,  it  was  holden  that  this  required  a  stamp, 
and,  not  being  stamped,  was  not  a  valuable  security.  R.  v,  Yates, 
1  Mood.  C.  C.  170.  Where,  in  order  to  induce  his  bankers  to  pay  his 
cbeques,  a  defendant  drew  a  bill  on  a  person  on  whom  he  had  no  right  to 
draw,  and  which  had  no  chance  of  being  paid,  in  consequence  of  which 
the  bankers  paid  money  for  him,  it  was  hoiden  not  to  be  within  the 
act,  because  he  only  obtained  credit,  and  oot  any  specific  sum  on  the 
bill,  R.  r.  Wavell,  1  Mood.  C.  C.  224.  Where  the  prisoner  was 
charged  with  obtaining  a  filly  by  the  false  pretence  that  he  was  a  gentle- 
man's servant,  and  had  lived  at  Bream,  and  had  bought  twenty 
[  *295  ]  *  horses  at  Bream  fair;  and  it  appeared  that  he  bought  the  filly 
of  the  prosecutor  for  lU.,  making  him  this  statement,  which 
was  false,  and  telling  him  also  that  he  would  come  down  to  the  Cross 
Keys  and  pay  him  :  and  the  prosecutor  staled  that  he  parted  with  the  filly 
because  he  expected  the  prisoner  would  come  to  the  Cross  Keys  and 
pay  him,  and  not  because  he  believed  that  the  prisoner  was  a  gentleman's 
servant,  &c.;  the  prisoner  was  held  to  be  entitled  to  an  acquittal.  R.  v. 
Dale,  7  C.  &  P.  352.  But  if  the  defendant  obtain  the  money  by  a  false 
pretence,  knowing  it  to  be  false,  it  is  no  answer  to  shew  that  the  party 
from  whom  he  obtained  it  laid  a  plan  to  entrap  him  into  the  commission 
of  the  ofi^ence.  R.  v,  Ady,  Id.  140.  Parol  evidence  may  be  given  of 
the  false  pretences  laid  in  the  indictment,  though  a  deed  between  the  par- 
ties, stating  a  difi^erent  consideration  for  parting  with  the  money,  be  put  in 
evidence  for  the  prosecution  ;  such  deed  having  been  made  for  the  pur- 
pose of  the  fraud.  Reg.  v.  Adamson,  2  Mood.  C.  C.  286;  1  C.  &  K. 
192. 

As  to  the  intent,  it  may  be  implied  sufficiently  from  the  facts  of  the 
case.  Where  A.  owed  B.  a  debt,  of  which  he  could  not  get  payment, 
and  C,  B.'s  servant,  went  to  A.'s  wife,  and  obtained  from  her  two  sacks 
of  malt,  saying  that  B.  had  bought  them  of  A.,  and  C.  knew  this  to  be 
false,  but  took  the  malt  to  B.,  his  master,  to  enable  him  to  pay  himself 
the  debt,  it  was  holden  that  C.  could  not  be  convicted  of  obtaining  the 
malt  by  false  pretences.  R.  v.  Williams,  7  C  &  P.  364.  For- 
merly, if  the  evidence  proved  not  only  an  intent  to  cheat  or  defraud,  but 
also  established  a  pre-existing  animus  furandi^  and  a  constructive  taking. 
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such  as  to  consiiiute  larceny,  ihe  nilsdcineanor  being  merged  in  the  felo- 
ny, the  defendant  was  entitled  to  his  acquitlal.  R.  v.  Pear,  2  East,  P. 
C.  689.  But  now,  by  stal.  7  &  8  G.  4,  c.  29,  s.  53,  (ante,  p  289), 
the  defendant  may  be  convicted,  although  it  appear  at  the  trial  that  the 
offence  amounts  to  larceny,  and  not  merely  to  obtaining  money,  &c.,  by 
false  pretences.  The  safer  course,  therefore,  to  adopt,  where  it  is  doubt- 
ful whether  the  offence  is  larceny  or  obtaining  goods  under  a  false  pre- 
tence, is  to  indict  for  the  misdemeanor  ;  in  which  case,  if  the  offence 
should  turn  out  to  be  larceny,  the  prisoner  may  nevertheless  be  convicted 
by  force  of  the  statute.  These  two  offences  are  sometimes  difficult  to 
be  distinguished,  in  cases  where  there  has  been  a  constructive  taking  ; 
(see  ante,  p.  182);  but  the  difficuliies  arising  from  this  circumstance  ap- 
pear to  be  obviated  by  the  statute. 

Lastly,  it  must  be  proved  that  the  pretences^ made  use  of  were  false  in 
fact;  or,  in  other  words,  the  averments  negativing  the  pretences  must  be 
proved.  But  it  does  not  seem  to  be  essential  that  they  should  all  be  prov- 
ed; if  so  nwny  of  them  as  shew  the  falsity  of  the  substance  of  the  pretence 
be  proved,  it  should  seem  to  be  sufficient.  As,  in  the  present  instance, 
if  it  were  to  appear  in  evidence  that  the  defendant  was  really  the  servant 
of  K.  O.,  yet  if  it  were  also  to  appear  that  he  had  no  directions  from  biin 
to  get  the  cloth  in  question,  and  that,  after  he  had  obtained  it,  he  convert- 
ed it  to  his  own  use,  it  would  be  sufficient.  Where  the  defendants  were 
charged  with  obtaining  money  by  colour  and  pretence  of  their  being  col- 
lectors of  the  property  tax,  and  it  appeared  in  evidence  that  they  had  in 
fact  been  appointed  collectors  by  the  commissioners,  though  in  an  infor- 
mal manner;  this  was  holden  not  to  he  a  false  pretence  within  the  meaning 
of  the  act.     R.  v.  Dobson,  7  East,  218. 


*  Indictment  for  selling  by  false  Scales.  [  *296  ] 

Middlesex,  to  wit: — The  jurors  of  our  lady  the  Queen  upon  their  oath 

present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  [grocer]^ 

on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 

lady  Victoria,  and  from  thence  until  the  taking  of  this  inquisition,  did  use 

and  exercise  the  trade  and  business  of  a  [grocer],  and  during  that  time 

did  deal  in  the  buying  and  selling  by  weight  of  [teas^  sugars,  spices]  and 

of  divers  other  goods,   wares,   and    merchandizes,  to  wit,  at  the  parish 

aforesaid,  in  the  county  aforesaid;  and  that  the  said  J.  S.,  being  a  person 

of  a  wicked  and  depraved  mind,  and  contriving  and  fraudulently  intending 

to  cheat  and  defraud  the  subjects  of  our  said  lady  the  Queen,  whilst  he 

was  and  continued   to  be  a  [groce)]  as  aforesaid,  to  wit,  on  the  said  third 

day  of  August,  in  the  year  last  aforesaid,  and  on  divers  other  days  and 

times  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  at  the 

45 
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parish  aforesaid,  in  the  county  aforesaid,  knowingly,  wilfully,  fabely,  frau- 
dulently, and  deceitfully,  did  keep  in  a  certain  shop  there  situate,  wherein 
he  the  said  J.  S.  did  so  as  aforesaid  carry  on  his  said  trade,  a  certain 
false  pair  of  scales  for  the  weighing  of  goods,  wares,  and  merchandizes 
by  him  sold  in  the  way  of  his  said  trade,  and  which  said  scales  were  then 
and  there,  by  artful  and  deceitful  means  and  contrivance,  so  made  and 
constructed  as  to  cause  the  goods,  wares,  and  merchandizes  weighed  and 
sold  thereby  to  appear  of  greater  weight,  to  wit,  of  a  greater  weight  by 
two  ounces  in  every  quantity  of  goods  weighed  thereby,  than  the  real  and 
true  weight  thereof;  and  that  the  said  J.  S.,  well  knowing  the  said  scales 
to  be  false  as  aforesaid,  did  then  and  there,  to  wit,  on  the  several  days 
and  times  aforesaid,  at  the  parish  aforesaid,  in  the  county  afdt'esaid,  wil- 
fully, falsely,  fraudulently,  and  deceitfully  sell  and  utter  to  divers  subjects 
of  our  lady  the  Queen,  divers  goods,  wares,  and  merchandizes,  in  the  way 
of  his  said  trade,  weighed  in  and  sold  by  the  said  false  scales;  and  which 
goods,  wares,  and  merchandizes  were  then  and  there  very  much  deGcient 
and  short  of  the  weight  at  and  for  which  the  same  were  so  sold  by  the  said 
J.  S.  as  aforesaid,  to  wit,  by  the  weight  of  two  ounces;  to  the  great  da- 
mage and  deceit  of  her  Majesty's  said  subjects,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  If  you  can  prove  any  particular  instance 
*  of  a  sale  by  those  scales  to  a  particular  person,  you  may  add  a  count  upon 
it ;  or,  if  you  think  your  evidence  not  sufficiently  specific  to  maintain  the 
count  above  given^  you  may  add  a  count  or  counts  in  a  more  general  form. 
Seed  Went.  389.  Stating  the  sale  to  have  been  to  *'^  divers  subjects  to 
the  jurors  unknown^^^  has  been  holden  sufficient.  R.  v.  Gibbs,  1  Str. 
497.  An  indictment  for  selling  by  false  weights  or  measures  may  readi- 
ly be  framed  from  the  above  precedent. 

For  other  frauds  at  common  law,  see  2  Russ.  275^ — ^286. 
This  is  a  misdemeanor  at  common  law^  punishable  by  fine  or  imprison' 
ment,  or  both. 

Evidence. 

Prove  that  the  defendant  cariied  on  the  business  mentioned  in  the  in- 
dictment; that  the  false  scales    described  in  the  indictment  were  found  in 
his  shop  or  warehouse,   &c.;  and  that  he  has  used  them  in 
[  *297  ]   ^weighing  goods  sold   by  him  to   his  customers.     If  you  have 
proof  that  the  scales  were  used  by  bis  shopmen  or  servants,  it 
will  be  sufficient,  as  it  will  be  presumed  that  they  were  used  by  his  orders. 
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Sect.  4. 
burglary. 


Statutes. 

7  &  8  G.  4,  c.  29,  s.  11] — Enacts,  that  every  person  convicted  of 
burglary  shall  suffer  death  as  a  felon;  and  it  is  hereby  declared  that  if 
any  person  shall  enter  the  dwellmg-house  of  another  with  intent  to  com- 
mit felony,  or  being  in  such  dwelling-house,  shall  commit  any  felony,  and. 
shall  in  either  case  break  out  of  the  said  dwelling-house,  in  the  night-time, 
such  person  shall  be  deemed  guilty  of  burglary. 

Sect,   13]— (Ante,  p.  238.) 

7  W.  4  &  1  Vict.  c.  86,  s.  2 — Burglary  attended  with  Violence'] — 
Enacts,  that  whosoever  shall  burglariously  break  and  enter  into  any  dwell- 
ing-house, and  shall  assault  with  intent  to  murder  any  person  being  therein, 
or  shall  stab,  cut,  wound,  beat,  or  strike  any  such  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  suffer  death. 

Sect.  3 — Punishment  of  Burglary] — Enacts,  that  whosoever  shall  be 
convicted  of  the  crime  of  burglary  shall  be  liable,  at  the  discretion  of  the 
court,  to  b6  transported  beyond  the  seas  for  the  term  of  the  natural  life 
of  such  offender,  or  for  any  term  not  less  than  ten  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years. 

Sect.  4 — Definition  of  the  'Night  for  the  Purpose  of  Burglary"] — 
Enacts,  that  so  far  as  the  same  is  essential  to  the  offence  of  burglary,  the 
night  shall  be  considered  and  is  hereby  declared  to  commence  at  nine  of 
the  clock  in  the  evening  of  each  day,  and  to  conclude  at  six  of  the  clock 
in  the  morning  of  the  next  succeeding  day. 

Sect.  7 — Place  and  Mode  of  Imprisonment] — (Ante,  p.  239). 


Indictment  for  Burglary  and  Larceny. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  about  the  hour  of  eleven  in  the  night  of  the  same 
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day,  with  force  and  arms,  at  the  parish  arore5:««U]^  in  the  county  aforesaid 
the  dwelling-house  oP  one  J.   N.,  there  situate,  feloniously  and  burglari* 

ously  did  break  and  enter^  with  intent  the  goods  and  chattels  of 
[  *298  ]  one  K.  O.,  in  the  said  dwelling-house,   then  and  there  *being, 

then  and  there  feloniously  and  burglariously  to  steal,  take,  and 
carry  away;^  and  then  and  there  in  the  said  dwelling-house,  one  silver 
sugar  bason  of  the  value  of  three  pounds,  six  silver  table-spoons  of  the 
value  of  three  pounds,  and  twelve  silver  tea-spoons  of  the  value  of  two 
pounds,  of  ths  goods  and  chattels  of  the  said  K.  O.,  in  the  said  dwell- 
ing-house then  and  there  being  found,  then  and  there  feloniously  and  bur- 
glariously did  steal,  take,  and  carry  away;  against  the  peace  of  our  lady 
tl^  Queen,  her  crown  and  dignity. 

-  If  bank-notes,  or  other  valuable  securities,  be  stolen,  conclude  ^^  against 
the  form  of  the  statute,"  &c.;  for  although  this  is  noi  necessary  as  to  the 
burglary,  yet  if  that  part  of  the  charge  fail,  such  a  conclusion  would  be 
deemed  to  be  necessary  in  order  to  convict  for  the  larceny*  R-  v.  Pear- 
son, 5  C.  &  P.  121.  But  otherwise  the  indictment  need  not  conclude 
contra  formam  statutu  Reg.  v.  Polly,  1  C.  &  K.  77.  If  there  be  any 
doubt  as  to'lhe  ownership  of  the  house  or  goods,  you  may  add  othe*' 
counts  accordingly.  It  seems,  however,  that  no  ownership  of  the  goods 
need  be  stated.  Reg.  v.  Clarke,  1  C.  &  K.  421.  Also,  as  burglary  is 
a  breaking  and  entering  of  a  dwelling-house,  with  intent  to  commit  a  fe- 
lony, (and  whether  a  felony  at  common  law  or  by  statute  is  immaterial,  I 
Hawk.  c.  38,  s.  38),  if  there  be  any  doubt  of  the  intent  with  which  the 
offence  was  committed,  it  may  be  varied  in  different  counts  accordingly. 
The  intent  to  steal,  as  well  as  the  stealing,  ought  to  be  charged;  1  Hale, 
P.  C.  559;  but  where  an  indictment  for  burglariously  breaking  and  enter- 
ing a  dwelling-bouse,  and  then  and  there  stealing  goods  therein,  omitted 
to  state  the  intent,  it  was  holden  that  the  defendant  might  be  convicted  of 
the  burglary,  if  the  larceny  were  proved,  but  not  otherwise.  R.  v.  Fur- 
nival,  R.  &  R.  445. 

Felony,  transportation  for  life  or  not  less  that  lefi  years,  or  imprison- 
ment not  exceeding  three  years;  7  W.  4  &  1  Vict.  c.  86,  s.  3;  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement,  such  con- 
finement not  exceeding  one  month  at  any  one  time,  nor  three  months  in 
any  one  year.     Id.  s.  7;  (ante,  p.  239). 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict  c.  38, 
s.  ]>  (ante,  p.  69). 

Evidence. 

Burglary,  at  common  law,  is  the  breaking  ^nd  entering  the  dwelling- 
house  of  another  in  the  night-time,  with  intent  to  commit  a  felony  therein, 
4  Bl.  Com.  224;  3  Inst,  63;  and  by  stat.  7  &  8  G.  4,  c.  29,  s.  II,  the 
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breaking  out  of  the  dweHing-bouse  of  another  in  the  nigbt-tiYne,  having 
entered  it  with  intent  to  commit  felony,  or  having  committed  a  felony 
while  in  it,  is  also  declared  to  be  burglary.  In  order  to  maintain  the 
above  indictment,  the  prosecutor  must  prove  that  the  defendant  broke  and 
entered  the  dwelling-liouse  of  J.  N.,  in  the  night-time,  with  an  intent  to 
steal  the  goods  of  K.  O. ;  and  whether  he  succeed  or  fail  in  this,  he  may 
proceed  to  prove  a  larceny  of  the  goods  of  K.  O.  from  the  dwelling: 
house  of  J.  N.,  in  the  manner  directed  ante,  p.  240;  and  if  he  succeed 
in  proving  the  larceny,  but  fail  in  proving  it  to  have  been  committed  in  the 
dwelling-house  of  J.  N.,  the  defendant  may  be  convicted  of  the  simple 
larceny. 

Having  made  these  few  general  observations,  we  shall  now  proceed  to 
state  the  evidence  in  barglary  more  particularly.    • 

Mout  the  Hour  of  Eleven  in  the  ^ght,] — Before  the 
recent  stat.  *7  W.  4  &  1  Vict.  c.  86,  s.  4,  which  declares,  [  *299  ] 
that  for  the  purpose  of  burglary,  the  night  shall  be  considered 
to  commence  at  9  p.  m.,  and  to  conclude  at  6  a.  m.,  of  the  next  day, 
many  nice  questions  arose  as  to  what  fell  within  the  meaning^of  the  night- 
time; and  it  is  still  necessary  to  refer  shortly  to  the  authorities  on  this 
subject,  as  cases  may  arise  where  the  offence  was  committed  before  that 
act  came  into  operation.  With  reference  to  this  subject,  the  day  may  be 
divided  into  three  parts;  daylight,  twilight  and  night.  If  the  breaking  and 
entering  were  in  the  night,  it  was  burglary;  if  in  daylight  it  was  not.  If 
it  were  committed  during  twilight,  then,  if  there  were  not  daylight  or 
crepusculum  enough,  begun  or  left,  to  discern  a  man's  face  withal,  it  was: 
burglary;  otherwise  not.  3  Inst.  6S;  1  Hale,  550^  1  Hawk.  c.  38,  s^ 
2;  4  Bl.  Com.  224.  But  this  did  not  extend  to  moonlight;  for  thei^ 
many  midnight  burglaries  would  go  unpunished.  4  Bl.  Com.  224;  I 
Hale,  551. 

The  breaking  and  entering  must  both  be  committed  in  the  night-time;  i( 
the  breaking  be  in  the  day,  and  the  entering  in  the  night,  or  the  breaking  in 
the  night,  and  entering  in  the  day,  it  is  no  burglary.  1  Hale,  551.  But 
the  breaking  may  be  on  one  night,  and  the  entry  on  another,  1  Hale,  551, 
provided  the  breaking  be  with  intent  to  enter,  and  the  entry  with  intent  to 
commit  a  felony.  R.  v.  Smith,  R.  k  R.  417:  see  R.  «.  Jordan,  7  C. 
&  P.  432. 

The  Dwelling-hou$e  of  J.  JV.] — To  prove  this  allegation,  the  prose- 
cutor must  prove  that  the  defendant  broke  and  entered  the  dwelling-house 
of  J.  N„  in  which  he  was  in  the  habit  of  residing;  3  Inst.  64;  or  some 
building  between  which  and  the  dwelling-house  there  was  a  communi- 
cation, either  immediate,  or  by  means  of  a  covered  and  inclosed  passage 
leading  from  the  one  to  the  other.     7  &  8  G.  4*  c.  29,  s.  13,  (ante,  p. 
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238).  And  evidence  of  a  breaking  and  entering  of  such  a  building  will 
sustain  an  indictment  charging  a  breaking  and  entry  of  the  dwelling-house. 
R.  V.  Garland,  1  Leach,  144;  1  East,  P.  C.  493,  672. 

Every  permanent  building,  in  which  the  renter  or  owner  and  his  family 
dwell  and  lie,  is  deemed  a  dwelling-house,  and  burglary  may  be  commit- 
ted in  it.  Even  a  set  of  chambers  in  an  inn  of  court  or  college  is  deemed 
a  distinct  dwelling-house  for  this  purpose.  1  Hale,  656.  3  Inst.  65: 
see  Monks  v.  Dykes,  4  M.  &  W.  565;  Fenn  v.  Grafton,  2  Bing.  N.  C. 
617;  2  Scott,  56.  And  it  will  be  sufficient  if  any  part  of  his  family  lie 
in  the  house.  Thus,  where  a  servant  boy  of  the  prosecutor  always  slept 
over  a  brewhouse  of  the  prosecutor's,  which  was  separated  from  his  dwell- 
ipg-house  by  a  public  passage,  but  occupied  therewith,  it  was  holden, 
upon  an  indictment  for  burglary,  that  the  brewhouse  was  the  dwelling- 
house  of  the  prosecutor,  although,  being  separated  by  the  passage,  it  could 
not  be  deemed  to  be  a  part  of  the  house  in  which  he  himself  actually 
dwelt.  R.  «.  Westwood,  R.  &  R.  495.  So  where,  upon  an  indictment 
for  burglary  in  a  shop,  it  appeared  that  the  prosecutor  had  left  his  house 
without  an  intention  of  returning,  and  had  let  some  of  the  rooms  to  lodgers, 
but  continued  his  business  there,  and  his  apprentice  and  foreman  and  the 
foreman's  wife,  who  was  also  his  servant,  employed  in  keeping  the  apart- 
ments clean,  dwell  there,  but  received  weekly  wages,  it  was  holden  to  be 
the  dwelling-house  of  the  prosecutor.  R.  v.  Gibbons,  R.  &  R.  442. 
And  where  a  counting-house,  over  which  there  were  two  rooms 
[  *300  ]  *communicating  by  a  trap-door,  which  was  never  used,  was 
broken  open, and  it  appeared  that  the  prosecutor's  cooper  and 
his  family  lived  in  the  two  rooms,  upon  a  contract  that  they  should  have 
the  rooms  to  live  in  and  firing,  and  weekly  wages,  it  was  holden  that  the 
counting-house  was  the  dwelling-house  of  the  prosecutor.  R.  v.  Stock, 
R.  &  R.  135.  The  mere  temporary  absence  of  the  owner  and  his 
family  will  not  deprive  the  house  of  this  protection  the  law  gives  it;  as, 
for  instance,  if  a  man  have  a  town  and  country  house,  in  which  he  resides 
alternately,  and  whilst  he  and  his  family  are  residing  for  the  season  in  the 
country  house,  the  town  house  is  broken  and  entered;  1  Hale,  556;  or, 
if  a  man  lock  up  his  house  and  go  a  journey,  and,  during  his  absence,  it 
be  broken  and  entered;  R.  v.  Murray,  2  East,  P*  C.  496;  Fost.  77, 
eit.;  or  if  a  barrister  have  a  set  of  chambers,  in  which  he  resides  during 
the  term  only,  and  during  the  vacation  they  be  broken  and  entered;  1 
Hale,  556;  in  these  and  the  like  cases,  the  houses  and  set  of  chambers 
respectively,  even  although  no  person  actually  resided  in  them  at  the  time, 
must  be  deemed  dwelling-houses,  and  the  breaking  and  entering  of  them 
burglary;  provided  it  appear  that  the  owners,  when  they  left  them,  had 
an  intention  to  return  to  them.  1  Hale,  522,  556;  Fost.  77;  R.  r.  Nut- 
brown,  Fost.  76.  But  burglary  cannot  be  committed  in  a  tent  or  booth 
in  a  market  or  fair,  even  although  the  owner  lodge  in  it;  1  Hawk.  c.  38, 


BURGLARY.  369 

• 

s.  35;  1  Hale,  557;  because  it  is  a  temporary,  not  a  permanent  edifice. 
But  if  it  be  a  permanent  building,  though  used  only  for  the  purposes  of  a 
fair,  it  is  a  dwelling-house.  R.  v.  Smith,  1  M.  &  Rob.  256.  Breaking 
open  a  house,  in  which  no  man  resides  or  is  in  the  habit  of  residing,  is  no 
burglary,  even  though  the  owner  use  it  for  his  meals  and  the  purposes  of  his 
business;  for  it  is  not  a  dwelling-house.  R.  v,  Martin,  R.  &  R.  108.  If  a 
porter  lie  in  a  warehouse,  for  the  purpose  of  protecting  goods,  R.  i;.  Smithy 
2  East,  P.  C.  497,  or  a  servant  lie  in  a  barn  in  order  to  watch  thieves,  R.  v. 
Brown,  2  East,  P.  C.  502,  this  does  not  make  the  warehouse  or  barn  a 
dwelling-house,  in  which  burglary  can  be  committed.  So,  where  the  land- 
lord of  a  dwelling-house,  after  the  tenant  had  quitted  it,  put  a  servant  into  it, 
to  sleep  there  at  night,  until  he  should  relet  it  to  another  tenant,  but  iiad  no 
intention  to  reside  in  it  himself :  the  judges  held  that  this  could  not  be  deem* 
ed  the  dwelling-house  of  the  landlord.  R.  ».  Davies,  2  Leach,  876.  And 
where  the  prosecutor  left  his  house  without  an  intention  of  returning  to 
live  in  it,  but  retained  it  as  a  workshop  and  warehouse,  and  two  women 
employed  in  his  business,  not  as  domestic  servants,  slept  in  the  house 
merely  for  the  purpose  of  taking  care  of  it,  but  did  not  take  their  meals 
there,  or  use  the  house  for  any  other  purpose,  it  was  holden  not  to  be  the 
dwelling-house  of  the  prosecutor.  R.  v.  Flannagan,  R.  &  R.  187.  So, 
where  the  tenant  had  put  all  bis  goods  and  furniture  into  the  house,  pre- 
paratory to  his  removing  to  it  with  his  family,  but  neither  he  nor  any  of 
bis  family  had  as  yet  slept  in  it:  it  was  holden  not  to  be  a  dwelling-house 
in  which  burglary  could  be  committed.  R.  v.  Hallard,  2  East,  P.  C. 
498:  R.  V.  Thompson,  lb.;  2  Leach,  771.  And  the  same  has  been 
ruled,  where,  under  such  circumstances,  the  tenant  had  put  a  person  (not 
being  one  of  the  family)  into  the  house,  for  the  protection  of  the  goods 
and  furniture  in  it,  until  it  should  be  ready  for  his  residence.  R.  v.  Har- 
ris, 2  Leach,  701:  R.  v.  Fuller,  2  East,  P.  C  498;  1  Leach,  187. 
See  R.  V.  Jones,  2  East,  499:  R.  v,  Flannagan,  R.  &  R.  187. 

A  dwelling-house  may  be  divided  so  as  to  form  two  or  more 
^dwelling-houses,  (within  the  meaning  of  the  word  in  the  defi-  [  *301  ] 
nition  of  burglary),  by  letting  a  part  of  it  to  a  tenant;  provi- 
ded there  be  no  interna]  communication  between  the  part  so  let  and  the 
remainder  of  the  dwelling-house.  Upon  an  indictment  for  burglary,  it 
appeared  that  the  house  m  which  the  burglary  was  alleged  to  have  been 
committed  formed   the  centre  of  a  building,  having  two  wings;  in  one^of 

which  A.  lived,  and  the  other  consistedof  the  dwelling-houses  of  B.  and  C. 

* 

respectively;  the  centre  consisted  of  three  manufactories^  in  one  of  which 
A.,  B.,  D.,  and  other  persons,  were  jointly  concerned,  and  of  the  re-> 
maining  two,  D.  was  the  sole  proprietor.  C  was  merely  in  the  employ- 
ment of  D.  There  was  no  internal  communication  between  the  centre 
building  and  the  houses  of  A.  and  B.,  nor  between  it  and  the  bouse  of  C, 
excepting  a  window  in  the  house  ofC,  which  looked  into  a  passage  that 
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ran  the  whole  length  of  the  centre  building.  One  of  the  counts  in  the  In- 
dlctmen!  alleged  tlie  centre  building  to  be  tbe  dwelling-bouse  of  C:  but 
the  judges  held  that  the  window  merely  was  not  such  an  internal  conamu- 
nication  as  could  make  the  centre  building  be  deemed  parcel  of  C.'shouse. 
R.  V,  Eggington,  2  B.  &  P.  608.  Where  a  part  of  a  dwelling-house, 
however,  is  severed  by  letting,  it  thereby  becomes  (considered  as  a  dis- 
tinct house)  the  subject  of  burglary  or  nor,  according  to  circumstances.  If 
a  man  hire  a  shop,  parcel  of  another  man's  house,  and  unconnected  with 
it  by  internal  communication;  and  the  tenant  work  or  trade  in  it,  but  nev- 
er lie  there:  it  is  no  dwelling-house,  and  burglary  cannot  be  committed  in 
it.  1  Hale,558.  If,  on  the  contrary,  he  or  any  part  of  his  family  lie  there, 
it  is  deemed  his  dwelling-house,  and  may  be  laid  to  be  so  in  an  indictment 
for  burglary.  lb.;  and  see  R.  v.  Rogers,  1  Leach,  89,  428.  So,  if  he 
let  off  part,  and  do  not  by  himself  or  any  of  his  family  dwell  in  the  other 
part,  the  part  let  off  is  the  dwelling-house  of  the  tenant,  whether  it  com- 
municate with  the  other  part  or  not,  but  the  part  not  let  off  is  not  the  sub- 
ject of  burglary.  But  if  the  owner  of  the  dwelling-house  let  the  shop, 
which  is  unconnected  by  internal  communication  with  the  house,  and  also 
let  some  rooms  in  the  house,  which  are  connected  with  the  other  parts  of 
it,  to  tbe  same  person;  and  the  tenant  or  some  of  his  family  sleep  in  tbe  * 
rooms;  a  breaking  and  entering  of  the  shop  in  that  case,  will  be  burglary, 
and  it  may  be  laid  to  be  committed  in  the  dwelling-house  of  the  landlord. 
R.  V,  Gibson,  1  Leach,  367;  2  East,  P.  C.  603.  See  Lee  v.  Gansel, 
Covvp.  8:  R.  t;.  Stock,  R.  &R.  186;  2  Leach,  1016:  R.  v.  Inhabitants 
of  North  Collingham,  1  B.  &C.  678:  R.v.  Inhabitants  of  Great  Bolton, 
8  B.  &  C.  71:  R.v,  Inhabitants  of  Ditcheat,  9  B.  &  C.  176:  R.  v. 
Inhabitants  of  Macclesfield,  2  B  &  Adol.  870;  Fenn  v.  Grafton,  2  Bing. 
N.  C.  617;  2  Scott,  66,  The  term  "  dwelling-house"  includes  in  its 
legal  signification  all  outhouses  occupied  with  and  immediately  coimnuni- 
eating  with  the  dwelling-house.  But  by  stat.  7  &  8  G.  4,  c.  29,  s.  13. 
(ante,  p.  238),  no  building,  although  within  the  same  curtilage  with  the 
dwelhng-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of 
such  dwelling-house  for  the  purpose  of  burglary,  unless  there  be  acommu- 
oication  between  5uch  building  and  dwelling-house,  either  immediate  or  by 
means  of  a  covered  and  inclosed  passage  leading  from  the  one  to  the  oth-  - 
er.  Where  the  prosecutor's  house  consisted  of  two  living-rooms,  aiK)tber 
room  used  as  a  cellar,  and  a  wash-house  on  the  ground-floor, 
[  *302  ]  and  of  three  bed-rooms  up  stairs,  one  of  them  over  *the  wash- 
house,  and  the  bed-room  over  the  house-place  communicated 
with  that  over  the  wash-house,  but  there  was  no  internal  communication, 
between  the  wash-house  and  any  of  the  rooms  of  the  house,  but  the  whole 
was  under  tbe  same  roof;  and  the  defendant  broke  into  the  wash-house, 
and  was  breaking  through  the  partition  wall  between  the  wash-bouse  and 
the  house-place;  it  was  holden,  that  the  defendant  was  properly  coovicted 
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of  burglary  in  breaking  the  house.  R.  o.  Burrows,  1  Mood.  C  C  274. 
To  be  within  the  meaning  of  this  section,  the  building  must  be  occupied 
with  the  house  in  the  same  right ;  and  therefore,  where  a  house  let  to  and 
occupied  by  A.,  adjoined  and  communicated  with  a  building  let  to  and 
occupied  by  A.  and  B.,  it  washolden,  that  the  building  could  not  be  con- 
sidered a  part  of  the  dwelling-house  of  A.  R.  v,  Jenkins,  R.  &R.  224. 
If  there  be  any  doubt  as  to  the  nature  of  the  building  broken  and  entered, 
a  count  may  be  inserted  for  breaking  and  entering  a  building  within  the 
curtilage.     (Ante,  p.  343). 

As  to  the  ownership  of  the  dwelling-house: — Where  it  is  laid  to  be 
the  dwelling-house  of  J.  N.,  proof  that  it  was  occupied  by  his  wife  and 
her  establishment  alone  will  support  the  indictment :  and  in  such  a  case, 
it  should  always  be  alleged  in  the  indictment  to  be  the  dwelling-house  of 
the  husband,  even  although  the  wife  live  separate  from  him,  and  the  house 
have  been  taken  by  her,  and  she  have  paid  the  rent,  taxes,  &c.  R.  v. 
Farre,  Kel.  43:  and  see   Boggett  v.  Frier,  11  East,  301:  R.  r.  Smith, 

5  C.  &  P.  202.  Thus,  where  a  married  woman  lived  apart  from  her 
husband,  upon  an  income  arising  from  property  vested  in  trustees  for  her 
separate  use,  the  judges  held,  that  a  house  which  she  had  lived  in  was 
properly  described  as  her  busband*s  dwelling-house,  though  she  paid  the 
rent  out  of  her  separate  property,  and  the  husband  had  never  been  in  it. 
R.  V,  French,  R.  &  R.  491.  And  where  a  husband  and  wife  separated 
by  mutual  consent,  and  the  wife  lived  in  a  house  belonging  to  the  husband 
with  his  consent,  and  with  the  knowledge  of  her  husband  in  adultery 
with  another  man,  who  paid  the  household  expenses  but  not  the  rent,  it 
was  bolden  that  the  house  was  properly  described  as  the  dwelling-house 
of  the  husband.  R.  v.  Wilford,  R.  &  R.  517.  So,  if  a  man  occupy  a 
dwelling-house  by  his  servants,  and  do  not  reside  in  it  himself,  the  indict- 
ment must  allege  it  to  be  the  dwelling-house  of  the  master,  and  evidence 
of  an  occupation  by  his  servants  will  maintain  the  indictment.  (See  ante, 
p.  299).  But  a  difficulty  very  frequently  arises  in  such  case,  to  ascer- 
tain whether  the  occupation  by  the  servant  is  in  his  own  right  or  iu  that  of 
bis  master.  Where  three  persons  were  in  partnership  in  a  bank  and  brew- 
house,  the  business  of  which  was  transacted  in  the  lower  rooms  of  the 
house  in  question,  and  a  cooper  in  the  service  of  the  partnership,  at  week- 
ly wages,  lived  with  his  family  in  the  upper  rooms,  which  communicated 
with  the  lower  rooms  by  means  of  a  trap-door  and  a  ladder,  but  there  was 
also  a  separate  entrance  to  these  rooms  from  without;  the  lower  rooms 
were  broken  and  entered,  and  property  stolen  from  them:  and  the  judges 
held  that  the  bouse  was  well  laid  in  the  indictment  to  be  the  dwelling- 
bouse  of  the  partners.     R.  «.  Stock,  2  Taunt.  339;  2  Leach,  1015;  R. 

6  R.  185.  Where  a  warehouseman  with  his  family  lived  in  a  dwelling- 
house  upon  his  master's  premises,  for  which  and  for  coals  be  paid 
bis  master  a  rent  of  lU.  a   year,  and  the  master  let  the  bouse,  which 
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[  *303  ]  was  worth  202.  per  annum  to  an  ordinary  ^tenant,  to  the 
warehouseman  at  the  lower  rent,  that  he  might  reside  up- 
on the  prennises  as  a  security,  it  was  holden  that  the  warehouseman 
stood  in  the  character  of  tenant,  for  the  master  might  have  distrain- 
ed upon  him  for  rent,  and  could  not  arbitrarily  have  removed  him. 
R.  V,  Jarvis,  1  Mood.  C  C  7.  See  R.  v.  Smith,  5  C.  &  P. 
202.  So,  where  with  certain  wages,  a  labourer  had  a  cottage  rent  free 
to  live  in,  it  was  boiden,  that  as  the  labourer  occupied  this  cottage  for  his 
own  benefit,  and  not  for  the  benefit  of  bis  master,  it  was  well  described 
as  the  dwelling-house  of  the  labourer.  R.  v,  Jobling,  R.  &  R.  525. 
Where  a  toll-gate  house,  occupied  by  a  person  employed  by  the  lessee  of 
the  tolls  to  collect  the  tolls,  at  weekly  wages,  wiih  the  privilege  of  living 
in  the  toll-gate  house  erected  by  the  trustees  of  the  road  for  that  purpose, 
was  broken  and  entered  in  the  night-time,  it  was  holden  that  the  house 
was  well  described  as  the  dwelling-house  of  the  toll-gate  keeper,  because 
he  had  the  exclusive  possession,  and  it  was  unconnected  with  the  premises 
of  the  lessee,  who  did  not  appear  to  have  any  interest  in  it.  R.  v.  Can- 
field,  1  Mood.  C.  C.  42.  So,  where  a  gardener  lived  in  a  house  of  his 
master,  quite  separate  from  the  dwelling-house  of  his  master,  and  had  tlie 
entire  control  of  the  house  he  lived  in,  and  kept  the  key,  it  was  held  that 
it  might  be  laid  either  as  his  or  his  master's  house.  R.  v.  Rees,  7  C.  & 
P.  568.  And  where  a  servant  lived  rent-free  in  a  bouse  belonging  to 
bis  roaster,  and  his  master  paid  the  taxes,  and  his  master's  business  was 
carried  on  in  the  house;  but  the  servant  and  his  family  were  the  only  per- 
sons who  slept  in  the  house;  and  that  part  of  the  house  in  which  his  mas- 
ter's business  was  carried  on,  was  at  all  times  open  to  those  parts  in  which 
the  servant  lived;  upon  an  indictment  for  breaking  and  entering  that  part 
of  the  bouse  in  which  the  master's  business  was  carried  on,  it  was  held 
that,  it  might  be  described  as  the  servant's  house;  but  it  was  not  decided 
that  it  might  not  also  be  described  as  the  house  of  the  master.  R.  r. 
Witt,  1  Mood.  C.  C.  248.  Where  the  house  was  described  as  the  house 
of  J.  B.,  and  it  appeared  that  J.  B.  worked  for  one  W.  who  did  car- 
penter's work  for  a  public  company,  and  put  J.  B.  into  the  house  in  ques- 
tion, which  belonged  to  the  company,  to  take  care  of  it,  and  of  some 
mills  adjoining,  J.  B.  receiving  no  more  wages  than  before  he  went  to' 
live  in  the  house;  it  was  held  not  rightly  laid.  R.  v.  Rawlings,  7  C.  & 
p.  160.  Where  apartments  in  the  house  of  a  corporation  are  appro- 
priated as  lodgings  for  servants  of  the  corporation,  a  burglary  committed 
in  them  must  be  laid  to  have  been  committed  in  the  dwelling-house  of  the 
corporation.  R.  v.  Picket,  2  East,  P.  C.  601 :  R.  v.  Hawkins,  Fost, 
38:  and  see  R.  v.  Maynard,  2  East,  P.  C.  601.  So,  a  club-house 
cannot  be  laid  as  being  the  dwelling-house  of  the  house-steward,  who 
sleeps  in  it,  and  had  charge  of  the  property  stolen.  Reg.  v.  Ashley,  1 
C.  &  K.  198.     So,  where  apartments  are  assigned  to  any  person  in  a 
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loyai  palace,  a  burglary  commiued  in  them  must  be  laid  to  have  been 
committed  in  the  mansion  of  the  Queen.  R.  v.  Williams,  1  Hale,  522: 
and  see  Kcl.  27;  1  Leach,  32i.  But  where  a  company  in  the  country 
rented  a  house  in  London  for  their  agent,  in  the  upper  part  of  which  be 
resided  with  his  family,  and  in  tlie  lower  part  transacted  bis  business,  it  is 
reported  to  have  been  holden  by  Graham^  B,  and  Grose^  J.  that  a  bur- 
glary in  the  house  was  well  laid  to  iiave  been  committed  in  the  dwelling* 
house  of  the  agent.  R.  v.  Margette,  2  Leach,  930.  Where 
a  house  rented  by  A.  and  B.,  *partners,  was  divided  into  two  [  ^304  ] 
bouses  for  the  convenience  of  their  respective  families,  the 
family  of  A.  residing  in  one,  the  family  of  B.  in  the  other,  and  there 
VI as  no  internal  communication  between  them:  a  burglary  in  the  part  occu- 
pied by  A.  was  holden  to  be  well  laid  to  have  been  committed  in  the 
dwelling-house  of  A-,  and  not  of  the  partners,  although  the  rent  of  both 
houses  was  paid  jointly  out  of  the  partnership  funds.  R.  «.  Jones,  1 
Leach,  537.  But  a  house,  the  joint  property  of  partners  in  trade,  in 
which  their  business  is  carried  on,  may  be  described  as  the  dweUing-house 
of  all  the  partners,  though  only  one  of  the  partners  resides  in  it.  R.  v. 
Atbea,  1  Mood.  C.  C.  329. 

Where  the  room  occupied  by  a  guest  in  an  inn  is  broken  and  entered 
in  the  night-time,  an  indictment  for  the  burglary  must  lay  it  to  have  been 
committed  in  the  dwelling-house  of  the  inn-keeper;  1  Hale,  557;  R.  v, 
Prosser,  2  East,  502;  and  the  same  in  all  other  cases  where  the  occupier 
has  the  use  merely,  and  no  interest  in  the  apartments  be  occupies.  See 
1  Hawk.  c.  38,  s.  26.  Apartments  let  to  lodgers,  however,  admit  of  a 
different  consideration.  If  part  of  a  house  be  let  to  a  lodger,  who  sleeps 
there,  and  no  other  person  resides  in  the  remainder  of  the  house,  a  bur- 
glary in  the  lodgings  must  be  laid  to  have  been  committed  in  the  dwelling- 
house  of  the  lodger.  Where  a  coachman  rented  oft  over  a  coach- 
house and  stables,  and  he  and  his  family  resided  in  it,  a  burglary  commit- 
ted in  it  was  holden  to  be  well  laid  to  have  been  committed  in  the  dwell- 
I'hg-house  of  the  coachman.  R.  v.  Turner,  1  Leach,  305.  So,  if  the 
house  be  let  out  to  several  lodgers,  and  the  owners  do  not  reside  in  it,  a 
burglary  in  it  must  be  alleged  to  have  been  committed  in  the  dwelling- 
house  of  that  person  whose  lodgings  were  broken  and  entered.  R.  v, 
Rogers,  1  Leach,  89;  and  see  R.  v.  Trapshaw,  1  Leach,  427.  So, 
where  the  shop  of  a  dwelling-house  is  divided  into  two  shops,  with  a  door 
in  each  opening  towards  the  street,  and  another  into  a  common  passage 
leading  to  the  common  staircase,  and  the  whole  of  the  house  is  occupied 
by  the  two  occupiers  of  the  shops,  the  separate  shop  of  each  may  be  de- 
•cribed  as  the  dwelling-bouse  of  each.  R.  v.  Bailey,  i  Mood.  C.  C. 
23.  And  where  a  lodger  occupied  a  sleeping  room  on  the  first  floor,  and 
the  workshop  in  the  attic,  and  the  rest  of  the  house  was  occupied  by 
other  lodgers,  a  burglary  in  the  workshop  was  bolden  by  the  judges  to  be 
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well  laid  to  have  been  Gommitted  in  the  dwelling-house  of  the  lodger  who 
rented  it.  R.  v.  Carrol,  1  Leach,  287.  But  if  the  owner  of  a  house 
reside  in  a  part  of  it,  and  let  the  rest  out  in  lodgings — then,  if  the  part 
occupied  by  the  lodger  be  severed  from  that  occupied  by  the  owner,  that 
is,  if  there  be  no  internal  communication  between  them,  and  the  lodger 
and  owner  enter  the  house  by  different  outer-doors,  a  burglary  in  the  part 
occupied  by  each  respectively  must  be  laid  to  have  been  committed  in  the 
dwelling-house  of  the  person  so  occupying  it;  but  if  they  be  not  severed, 
and  the  lodger  and  owner  enter  by  the  same  outer-door,  then  the  burglary 
must  be  laid  to  have  been  committed  in  the  dwelling-house  of  the  owner. 
I  Leach,  90,  n.;  Kel.  83,  84;  2  East,  P.  C.  503.  Where,  therefore, 
the  servant  of  the  prosecutor  dwelt  in  part  of  the  house,  and  the  rest,  ex- 
cepting the  shop,  was  let  off  to  lodgers;  it  was  holden,  that  the  shop  in 
the  prosecutor's  occupation  was  properly  described  as  the  dwelling-house  of 
the  prosecutor.  R.  v.  Gibbons,  R.  &  R.  442.  And  where  the  prosecutor 
let  a  shop  to  his  son,  which  had  a  separate  entrance  from  the  street 
[  *305  ]  *but  communicated  with  the  dwelling-bouse  of  the  prosecutor 
by  a  back  door,  and  the  son  used  the  shop  as  a  place  of  busi- 
ness only,  and  did  not  reside  there,  it  was  holden  that  the  shop  was  pro- 
perly described  as  the  dwelling-house  of  the  prosecutor.  R.  v.  Sefton, 
R.  ft  R.  202.  If  a  person  let  off  part  of  his  house,  but  do  not  dwell  in 
the  part  reserved,  the  part  let  is  the  dwelling-house  of  the  tenant,  but  the 
part  reserved  is  not  the  subject  of  burglary;  it  is  not  the  dwelling-house 
of  the  tenant,  because  it  forms  no  part  of  his  holding,  and  it  is  not  that  of 
the  owner,  because  he  does  not  dwell  in  it.  The  governor  of  a  work- 
house under  a  contract  for  seven  years  with  the  guardians  and  overseers 
of  the  poor,  occupied  and  dwelt  in  the  governor's  house,  with  the  excep- 
tion of  one  room  reserved  to  the  guardians  and  overseers,  as  their  office, 
of  which  the  governor  had  one  key,  and  the  clerk  of  the  guardians  and 
overseers,  the  other,  but  the  governor's  servant  cleaned  the  room;  upon 
an  indictment  for  breaking  and  entering  this  room,  it  was  holden,  tliat  it 
could  not  be  described  as  the  dwelling-house  of  the  governor.  R.  v. 
Wilson,  R.  &  R.  115.     (See  ante,  p.  301). 

In  all  cases  of  this  description,  if  there  be  any  the  slightest  doubt  whe- 
ther the  house  broken  and  entered  should  be  described  as  the  dwelling- 
house  of  A.,  B.,  or  C.,  the  pleader  should  obviate  the  difficulty  by  in- 
serting counts  alleging  it  to  be  the  dwelling-house  of  A.,  B.,  and  C,  re- 
spectively. 

It  may  be  necessary  to  mention,  that  a  man  cannot  be  indicted  for  bur- 
glary in  his  own  bouse.  Therefore,  if  the  owner  of  a  house  break  and 
enter  the  room  of  his  lodger,  and  steal  his  goods,  he  can  only  be  convict- 
ed of  the  larceny.     Kel.  84;  2  East,  P.  C.  602,  606. 

It  may  also  be  necessary  to  mention,  that  a  church  may  be  the  subject 
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of  burglary;  3  Inst.  64;  1  Hale,  556;  but  this  is  now  provided  for  by 
staluie.     (See  ante,  p.  236). 

And  lastly,  as  to  the  local  description  of  the  house  :— it  must  be  proved 
strictly  as  laid  ;  if  there  be  ihe  slightest  variance  between  the  indictment 
and  evidence,  in  the  parish,  &c.,  where  the  house  is  alleged  to  £e  situate, 
the  defendant  must  be  acquitted  of  the  burglary.  (Ante,  p.  41.)  If  it 
be  not  stated  in  the  indictment  where  the  house  is  situate,  it  shall  be  taken 
to  be  situated  at  the  place  laid  as  special  venue,  R.  v.  Napper,  1  Mood. 
C.  C.  44.  And  if,  two  parishes  having  been  named,  the  house  is  stated 
to  be  *'  at  the  parish  aforesaid,"  the  last  parish  shall  be  intended.  R.  v. 
Richards,  1  M.  &  Rob,  177.  It  is  sufficient  to  allege  that  the  burglary 
was  committed  at  a  place  named  (as  *'  at  N.,  in  the  county  aforesaid") 
without  stating  it  to  be  a  parish,  vill,  chapelry,  or  the  like.  Reg.  v. 
Brookes,  C,  &  Mar.  544.  In  R.  v.  Bennett,  R.  &  R.  289,  it  appeared, 
upon  an  indictment  for  breaking  and  entering  a  dwelling-house  in  the  par- 
ish of  A,,  that  the  out-house  broken  and  entered  was  in  the  parish  of  B., 
but  the  dwelling-house  with  which  it  was  connected  and  occupied  was  in 
the  parish  of  A.,  and  the  point  was  raised,  but  not  decided,  whether  un- 
der such  circumstances  the  indictment  was  satisfied. 

To  avoid  difficulty,  different  counts  should  be  inserted,  varying  the 
local  description.  If  the  house  be  not  proved  to  be  a  dwelling-house, 
vide  supra,  and  to  be  the  dwelling-house  of  J.  N.,  (see  ante,  p.  36),  R. 
t.  White,  1  Leach,  252,  the  defendant  must  be  acquitted  of  the  bur- 
glary. 

Break,] — There  must  be  a  breaking  of  the  house,  either 
actual  or  *constructive,  to  constitute  burglary.  If  a  man  leave  [  *306  ] 
his  doors  or  windows  open,  and  another  enter  therein  with  in- 
tent to  commit  a  felony,  it  is  no  burglary.  1  Hale,  551;  3  Inst.  64.  So, 
if  there  be  an  aperture  in  a  cellar  window  to  admit  light,  through  which  a 
thief  enters  in  the  night,  this  is  not  burglary.  R.  v.  Lewis,  2  C.  &  P. 
628:  Reg.  v.  Spriggs,  1  M.  &  Rob.  357. 

An  actual  breaking  is,  where  the  oflTender,  for  the  purpose  of  getting 
admission  for  any  part  of  his  body,  or  for  a  weapon  or  other  instrument, 
in  order  to  effect  his  felonious  intention,  breaks  a  hole  in  the  wall  of  the 
house,  breaks  a  door  or  window,  picks  the  lock  of  a  door,  or  opens  it 
with  a  key,  or  even  by  lifting  the  latch,  or  unlooses  any  other  fastenings 
to  doors  or  windows  which  the  owner  has  provided.  3  Inst.  64;  1  Hale, 
552.  Thus,  where  an  entry  was  effected  by  taking  out  the  glass  from  a 
door,  it  was  holden  to  be  burglary.  R.  v.  Smith,  R.  &  R.  417.  And 
where  the  defendant  pulled  down  the  sash  of  a  window  which  had  no 
fastening,  and  was  only  kept  in  its  place  by  tbe  pulley  weight,  it  was  hol- 
den to  be  burglary,  although  there  was  an  outer  shutter  which  was  not  put 
to.     R.  o.  Haines,  R.  ft  R.  461.      So,  where  he  raised  a  sash  window 


366  BURGLARY. 

vtrbich  was  shut  down  close,  but  not  fastened,  though  it  had  a  hasp  which 
might  have  been  fastened.  R.  v.  Hyams,  7  C.  &  P.  441.  And  where 
n  window  opening  upon  hinges,  and  fastened  with  wedges,  but  so  that  by 
pushing  against  it  it  could  be  opened,  was  opened;  it  was  holden  lo  be 
burglary.  R.  «.  Hall,  R.  &  R.  355.  So,  where  a  party  thrust  his  arm 
through  the  broken  pane  of  a  window,  and  in  so  doing  broke  some  more 
of  the  pane,  and  thus  got  at  and  removed  the  fastening  of  the  window  and 
opened  it,  it  was  holden  to  be  a  sufficient  breaking.  R.  v.  Robinson,  1 
Mood.  C.  C.  327.  In  R.  v.  Callan,  R.  &  R.  157,  the  prisoner  entered 
the  premises  by  lifting  up  a  heavy  flap  of  a  cellar,  which  was  not  bolted, 
and  upon  a  question  reserved  whether  this  was  a  sufficient  breaking  lo 
constitute  burglary,  the  judges  were  equally  divided:  in  a  later  case,  how- 
ever, it  has  been  decided  that  lifting  up  the  flnp  of  a  cellar  usually  kept 
down  by  its  own  weight  is  a  sufficient  breaking  for  the  purpose  of  burgla- 
ry. R.  V.  Russel,  1  Mood.  C.  C  377.  See  R.  v.  Brown,  2  East,  P. 
C.  487.  If  a  window  be  partly  open,  but  not  sufficiently  to  admit  a  per- 
son, the  raising  of  it  so  as  to  admit  a  person  is  not  a  breaking  of  the  bouse. 
B.  V.  Smith,  1  Mood.  C.  C.  178. 

A  constructive  breaking  is,  where  the  offender,  with  intent  to  commit  a 
felony,  obtains  admission  by  some  artifice  or  trick,  for  the  purpose  of  ef- 
fecting it.  As,  for  instance,  if  a  man  knock  at  a  door,  and,  upon  its  being 
opened,  rush  in  with  a  felonious  intent;  or  upon  pretence  of  taking  lodg- 
ings, fall  upon  the  landlord  and  rob  him;  or  procure  a  constable  to  gain 
admittance,  in  order  to  search  for  traitors,  and  then  bind  the  constable 
and  rob  the  house;  all  these  entries  have  been  adjudged  burglaries,  al- 
though there  were  no  actual  breaking;  for  the  law  will  not  sufier  itself  to 
be  trifled  with  by  such  evasions,  especially  under  the  cloak  of  legal  pro- 
cess. 1  Hawk.  c.  38,  ss.  9,  10;  4  Bl.  Com.  226.  So,  where  the  de- 
fendant obtained  admission,  by  promising  a  boy,  who  was  in  care  of  the 
house,  some  ale;  and  whilst  the  boy  was  gone  for  the  ale,  robbed  the 
house:  ihis  was  holden  to  be  burglary.  R.  v.  Hawkins,  2  East,  P.  C 
485»  Nay,  if  a  servant  conspire  with  a  robber,  and  let  him  into  the  house 
by  night,  this  is  burglary  in  both;  i  Hale,  553;  1  Hawk.  c. 
[  *307  ]  38,  s.  14:  R.  w.  Cornwall,  *2  Str.  881;  for  the  servant  is 
doing  an  unlawful  act;  and  the  opportunity  aflTorded  him  of 
doing  it  with  greater  ease  rather  aggravates  than  extenuates  the  guilt. 
But  if  a  servant,  pretending  to  agree  with  a  robber,  open  the  door  and  let 
him  in  for  the  purpose  of  detecting  and  apprehending  him,  this  is  no  bur- 
glary, for  the  door  is  lawfully  open.  Reg.  v.  Johnson,  C  &  Mar.  2 1 8. 
Obtaining  admission  to  a  house  by  getting  down  the  chimney,  is  burglary; 
for  the  chimney  is  as  much  closed  as  the  nature  of  things  will  admit.  R. 
V.  Brice,  R.  &  R.  450;  1  Hawk.  c.  38,  s.  6.     See  1  Hale,  552. 

And  the  breaking  necessary  to  constitute  burglary  is  not  restricted  to  a 
breaking  of  the  outer  wall  or  doors,  or  windows  of  a  house;  if  the  thief 
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get  admission  into  the  house  by  the  outer-door  or  window  being  open^  and 
afterwards  breaks  or  unlocks,  &c.,  an  Inner-door,  for  the  purpose  of 
entering  one  of  the  rooms,  &c.,  in  the  house,  it  is  burglary.  1  Hale, 
553;  R.  V.  Johnson,  2  East,  P.  C  483.  So,  if  a  servant  open  hi? 
master's  chaniber  door,  or  the  door  of  any  other  chamber  not  immediate- 
ly within  his  trust,  with  a  felonious  design;  or  if  any  other  person  lodging 
in  the  same  house,  or  in  a  public  inn,  open  and  enter  another's  door,  with 
such  evil  intent,  it  is  burglary.  1  Hale,  553,  554.  It  is  doubted, 
whether  breaking  open  cupboards,  &c.,  in  the  inside  of  a  house,  affixed 
to  the  freehold,  is  burglary;  see  J  Hale,  527;  Fost.  108;  and  Mr.  Jus-* 
tice  Foster^  in  favor tm  vUm^  recommends  that  it  should  not  be  so  con- 
sidered. Fost.  109.  And  clearly,  the*  breaking  open  chests,  &c.,  in  a 
dwelling-house,  is  not  burglary.  I  Hale,  553,  554.  The  breaking  must 
be  of  some  part  of  the  house;  and  therefore,  where  the  defendant  opened 
an  area  wiih  a  skeleton  key,  and  thence  passed  through  an  open  door  into 
the  kitchen,  it  was  holden  not  to  be  a  breaking,  there  being  no  free  pas- 
sage from  the  area  to  the  house  in  the  hours  of  sleep.  R.  v,  Davis^  R. 
&  R.  322.  And  upon  the  same  principle,  it  was  holden  that  the  break- 
ing of  an  outward  gate,  part  of  the  outward  fence  of  the  curtilage  of  a 
dwelling-house,  and  which  opened,  not  into  any  building,  but  into  the 
yard  only,  was  not  a  breaking  of  the  dwelling-house.  R.  v.  Bennett,  R. 
&  R  289.  Where  a  shutter-box  partly  projected  from  a  house,  and  ad- 
joined the  side  of  the  shop  window,  which  side  was  protected  by  wooden 
pannelling,  lined  with  iron:  it  was  holden  that  the  breaking  and  entering 
the  shutter-box  did  not  constitute  burglary.     R.  v.  Paine,  7  C.  &  P.  135* 

To  enter'] — And  there  must  be  an  entry,  as  well  as  a  breaking,  to  con* 
slitute  burglary;  ahhough  we  have  seen  that  the  entry  need  not  be  on  t  e 
same  night  of  the  breaking.  Ante,  p*  303:  I  Hale,  551.  Any  the 
least  degree  of  entry,  however,  with  any  part  of  the  body,  or  with  any 
instrument  held  in  the  hand,  is  sufficient;  as  for  instance,  after  breaking 
the  door  or  window,  &c.,  to  step  over  the  threshold,  to  put  a  hand,  a 
finger,  R.  v.  Davis,  R.  &  R.  499,  or  a  hook  or  other  instrument  in  at  0 
window  to  draw  out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of 
them  burglarious  entries.  1  Hale,  555;  Fost.  103;  1  Hawk.  c.  39,  ss. 
11,  12;  3  InsL  64.  So  if  the  defendant  introduce  his  hand  through  a 
pane  of  glass,  broken  by  him,  between  the  outer  window  and  an  inner 
shutter,  for  the  purpose  of  undoing  the  window  latch,  it  is  a  sufficient  en- 
try. R.  t.  Bailey,  R.  &  R.  341.  So,  an  entry  down  a  chimney  is  a 
sufficient  entry  into  the  house,  for  the  chimney  is  part  of  the 
house.  R.  r.  Brice,  R.  &  R.  450.  But  *an  entry  through  [  *309  ] 
a  hole  in  the  roof  left  for  the  purpose  of  admitting  light,  is  not 
a  sufficient  entry  to  constitute  burglary;  for  a  chimney  is  a  necessary 
opening,  and  needs  protection;  whereas  if  a  man  choose  to  leave  a  hole 
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in  the  wall  or  roof  of  bis  house,  instead  of  a  fastened  window,  he  must 
take  the  consequences.  R.  v.  Spriggs,  1  M.  &  Rob.  357.  It  has  ever 
been  said,  that  discharging  a  loaded  gun  into  a  house  is  a  sufficient  entry. 
1  Hawk.  c.'38,  s.  11.  But  there  must  be  an  entry:  if,  for  instance,  a 
man  assault  a  house,  or  even  break  a  hole  in  it,  and  before  entry  the 
owner  fling  his  money  to  the  thief,  it  would  not  be  burglary.  1  Hawk, 
c.  33,  s.  3;  1  Hale,  555.  So,  if  the  instrument  with  which  the  bouse  is 
broken  happen  to  enter  the  bouse,  but  without  any  intention  upon  the 
part  of  the  burglar  to  effect  his  felonious  intent  (as,  for  instance,  to  draw 
out  the  goods)  with  it,  this  will  not  be  a  sufficient  entry  to  constitute  a 
burglary.  R.  v.  Hughes,  1  Leach,  406.  See  R.  v.  Roberts,  2  East, 
P.  C.  487.  Where,  therefore,  the  defendant  threw  up  a  window,  and 
introduced  a  crow-bar  to  force  the  shutters,  which  were  three  inches  from 
the  window,  but  no  part  of  bis  hand  was  within  the  window,  this  was 
holden  not  to  be  an  entry,  although  the  jury  found  that  the  defendant'  did 
this  with  intent  to  steal.     R.  v.  Rust,  1  Mood.  C.  C  183. 

With  inttnty  ^c] — The  intent  laid  in  the  indictment  must  be,  to  com- 
mit some  felony  (and  whether  a  felony  at  common  law  or  by  a  statute  is 
immaterial,  1  Hawk.  c.  38,  s.  38),  in  the  dwclling-honse,  such  as  larceny, 
murder,  rape,  &c.;  and  the  intent  must  be  proved  as  laid.  Where  the 
intent  laid  was  to  kill  a  horse,  and  the  intent  proved  was  merely  to  lame 
him,  in  order  to  prevent  him  from  running  a  race,  the  variance  was  holden 
fatal.  R.  V.  Dobbs,  2  East,  P.  C.  513.  If  the  intent  laid  be  to 
murder,  and  the  intent  proved  be  to  beat  the  party  merely,  the  variance 
is  fatal.  1  Hale,  561.  Where  the  intent  laid  was  to  steal,  and  the  in- 
tent was  proved  to  carry  away  the  defendant's  tmnk  containing  money 
which  he  had  formerly'embezzled  from  his  master,  it  was  holden  that  the 
offence  proved  did  not  amount  to  a  burglary;  for  it  was  no  felony  in  the 
defendant  to  remove  the  money.  R.  v.  Dingley,  2  Leach  840,  c.  So, 
where  the  intent  laid  was  to  steal,  and  the  intent  proved  was  to  rescue 
uncustomed  goods  which  had  been  seized,  the  judges  held  that  the  indict- 
ment was  not  sustained  by  the  evidence.  R.  r.  Knight,  2  East,  P.  C. 
510.  So  where  the  intent  laid  was  to  steal  the  goods  of  J.  W.,  and  it 
appeared  in  evidence  that  no  goods  of  any  person  of  the  name  of  J.  W. 
were  in  the  house,  but  that  the  name  of  J.  W.  had  been  inserted  in  the 
indictment  by  mistake;  the  judges  held  the  variance  to  be  fatal,  and  the 
defendant  was  accordingly  acquitted.  R.  v.  Jenks,  2  East,  P.  C.  514; 
(ante,  p.  100).  But  where  the  indictment  alleged  the  intent  to  be  gene- 
rally ^^  the  goods  and  chattels  in  the  said  dwelling-house  then  and  there 
being"  to  steal,  and  charged  the  defendant  with  stealing  the  goods  of  A. 
therein,  it  was  held  to  be  satisfied  by  proof  of  a  breaking  into  the  house, 
with  intent  to  steal  the  goods  there  generally,  though  the  goods  actually 
stolen  did  not  belong  to  A.  alone.     Reg.  v.  Clarke,  1  C.  &  K.  421. 
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The  best  evidence  of  the  jntent  is,  that  the  defendiiot  actually  commit- 
ted the  feloDy  alleged  to  have  been  intended  by  him:  see   R.  v,  Locost, 
Kel.  30:  or  you  may  give  in  evidence  any  other  facts  from  which  the  in-  j^ 
tent  maybe  presumed  by  the  jury.     (See  ante,  p.  104).     Where  ihe^ 
defendant  was  discovered   in  the  chimney  of  a   shop  in  the 
*night-time,  and  the  jury  found  him  guilty  of  the  burglary  with  [  *309  ] 
intent  to  steal,  it  was  holden  that  the  evidence  was  sufficient 
to  warrant  the  conviction.     R.  ».  Brice,  R.  &  R.  450.     If  the  intent  be 
at  all  doubtful,  you  may  lay  it  different  ways  in  separate  counts.     See  2 
East,  P.  C.  515;  2  Leach,  1105,  (n). 

The  burglariously  breaking  and  entering  a  house  with  intent  to  commit 
a  rape  therein,  is  not  a  crime  which  includes  an  assault,  and  therefore  on 
an  indictment  for  such  a  burglary,  the  defendant  cannot  be  convicted  of 
an  assault  under  the  stat.  7  W.  4  &  I  Vict.  c.  85,  s.  11,  (ante,  p.  253). 
Reg.  V.  Watklns,  C  &  Mar.  264;  2  Mood.  C.  C.  217.  • 

•ind  then  and  there  in  the  said  Dwelling,  4^c.] — The  larceny  in  the 
dwelling-house  is  proved  as  directed  ante,  p.  240.  It  seems,  however, 
that,  to  convict  the  defendant  of  the  felony  charged  to  have  been  commit- 
ted, it  must  appear  to  have  been  concurrent  with  the  burglary;  you  cannot 
give  evidence  of  a  felony  committed  at  a  different  time.  Where  it  ap-< 
peared  in  evidence,  that  upon  entering  the  house  at  three  o'clock  in  the 
day,  the  owner  found  that  some  person  had  removed  certain  goods  to  a 
different  part  of  the  house  from  that  in  which  be  had  placed  them,  seem- 
ingly for  the  purpose  of  stealing  them:  and^the  defendants  afterwards, 
on  the  same  evening,  having  broken  and  efhtered  the  house,  were  ta- 
ken in  it,  before  they  had  attempted  to  move  or  carry  away  any  thing; 
having  failed  at  the  trial  to  prove  the  burglary,  the  prosecutor  was 
proceeding  to  prove  the  defendants  guilty  of  the  antecedent  larceny  ; 
but  the  court  refused  to  receive  the  evidence,  saying,  that  the  transac- 
tions were  perfectly  distinct,  and  that  the  prosecutor  might  as  well  at- 
tempt to  prove  a  larceny  committed  seven  years  before.  R.  v,  Vander- 
comb  &  Abbott,  2  Leach,  708. 

If  you  succeed  in  proving  a  larcenr^  ^"^  '^^I  ^"  proving  it  to  have  been 
committed  in  the  dsvelling-housi?,  ot  tne  goods  to  be  of  the  value  of  five 
pounds,  and  if  you  also  fail  in  proving  the  burglary,  the  defendant  may 
be  convicted  of  the  simple  larceny.  If  two  or  more  are  indicted,  one 
may  be  found  guilty  of  the  burglary  and  larceny,  and  the  other  of  the 
larceny  only.  R.  t;.  Butterworth,  R.  &  R.  520,  (see  ante,  p.  58);  *fl. 
V,  Turner,  1  Sid.  171,  contra.  Where  a  room  door  Was  latched,  and  a 
person  lifted  the  latch  and  entered  the  room,  and  concealed  himself  for 
the  purpose  of  committing  a  larceny  there,  which  he  afterwards  effected; 
and  two  other  persons  were  present  with  him  when  he  lifted  the  latch, 
for  the  purpose  of  assisting  him  to  enter,  and  screened  him  from  observa- 
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#: 


tion  by  opening  an  umbrella,  it  was  holden  that  those  two  were  in  law 
parties  to  the  breaking  and  entering,  and  were  answerable  for  the  hrcenj 
hioh  afterwards  took  place,  though  they  were  not  near  the  spot  when  it 
was  perpetrated.  R.  v.  Jordan,  7  C.  &  P.  432.  Where  the  breaking 
is  on  one  night,  and  the  entry  on  the  night  after,  a  person  present  at 
he  breaking,  though  not  present  at  the  entering,  is  in  law  guilty  of  the 
whole  offence.     lb. 


Indictment  for  Burglary  by  breaking  out  of  a  House. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.  in  the  county  of  M.  labour- 
#  er,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign 
[  *310  ]  *of  our  sovereign  lady  Victoria,  about  the  hour  of  eleven  in  the 
night  of  the  same  day,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  being  ^in  the  dwelling-house  of  J.  N.,  there  situate,  one  silver 
sugar  basin  of  the  value  of  three  pounds,  six  silver  table-spoons  of  the 
value  of  three  pounds,  and  twelve  silver  tea-spoons  of  the  value  of  two 
pounds,  of  the  goods  and  chattels  of  one  J.  O.,  in  the  said  dwelling-house 
of  the  said  J.  N.  then  and  there  being,  then  and  there  in  the  said  dwelling- 
house  feloniously  did  steal,  take,  and  carry  away]  and  that  the  said  J.  S. 
being  so  as  aforesaid  in  the  said  dwelling-house,  and  having  committed  the 
felony  aforesaid,  in  manner  and  form  afo]:esaid,  he  the  said  J.  S.  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  about  the  hour  of 
eleven  in  the  night  of  the  same  day,  with  force  xind  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  then  and  there  feloniously  and  burgla- 
riously did  break  out  of  the  said  dwelling-house  of  the  said  J.  N.;  against 
the  form  of  the  statutes  in  such  ca^e  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

•Sn  indictment  stating  that  t^  prisoner  ^^  did  break  to  get  out ^^^  or 
^^  did  break  and  get  otit,"  is  bad,  the  uords  of  the  statute  being  ^^  break 
oil/."     R.  V.  Compton,  T^.  ^.  P.  139. 

Felony.  7  &  8  G.  4,  c.  29,  s.  11,  (ante,  p.  297).  This  section  of 
the  statute  declares,  '^  that  if  any  person  shall  enter  the  dwelling-house  of 
another,  with  intent  to  commit  felony,  or  being  in  such  dwelling-house 
sball  commit  any  felony,  and  shall  in  either  case  break  out  of  tlie  said 
dwelling-house  in  the  night-time,  such  person  shall  be  guilty  of  burglary. '' 
The  punishment  is  the  same  as  stated  in  the  last  precedent;  ante,  p.  297. 
The  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38,  s. 
1,  (ante,  p.  69). 
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Evidtmte. 


Prove  a  larceny  in  the  dwelling-house  of  J.  N.,  as  directed  ante,  p. 
170,  except  that  the  value  of  the  goods  is  Immaterial.  And  prove  a 
breaking  of  the  house  by  the  defendant,  in  the  night-time,  in  order  to  get 
out  of  the  same.  In  R.  v.  Lawrence,  4  C.  &  P.  281,  Bolland^  B., 
held,  tfaac  escaping  from  a  house  by  lifting  a  heavy  flap  door  which  had 
no  fastening,  but  was  kept  down  by  its  own  weight,  was  not  a  sufficient 
breaking  out  of  a  house,  ahhough  we  have  seen,  ante,  p.  306,  it  would 
constitute  a  good  breaking  into  a  house:  perhaps  the  cases  are  distinguish- 
able. Ig|^  not  the  less  a  burglary,  because  the  defendant  was  lawfully  in 
the  house,  as  a  lodger,  or  a  guest  at  an  inn.  Reg.  v.  Wheeldon,  8  C.  & 
P.  747. 

If  it  be  doubtful  whither  a  felony  can  be  proved,  bat  there  be  sufficient 
evidence  of  an  intent  to  commit  a  felony,  a  count  may  be  added,  stating 
the  intent.  To  prove  this  count,  the  prosecutor  must  prove  the  entry, 
the  intent  as  in  other  cases,  and  the  breaking  out. 


Indictment  for  Burglary ^  and  assaulting  uAtk  Intent  to  murder* 

Same  as  the  last  precedent  but  one^  {anttj  p,  397),  to  the  *  {varying 
the  intent  charged  according  to  the  circumstances) ;  then  proceed  as  foh 
lows'] : — ^and  that  the  said  J.  S.  then  and  there  in  the  said  dwelling-house, 
in  and  upon  the  said  J.  N.,  in  the  said  dwelling-house  then  and 
there  being,  feloniously  did  make  an  assault,  with  intent  *him  [  *311  ] 
the  said  J.  N.  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  death.  7  W.  4  &  1  Vict.  c.  86,  s.  3.  This  sentence  may 
be  recorded.  4  G.  4,  c.  48,  (ante,  p.  351).  This  offence  is  not  triable 
at  any  quarter  sessions.     5  &  6  Vict.  c.  33,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  the  but^lary  as  directed  ante,  p.  298  et  seq.;  and  prove  also 
that  the  defendant  assaulted  J.  N.  in  the  dwellin^house,  with  intent  to 
murder  him.  As  to  the  proof  of  the  intent,  s^e  ante,  p.  104.  The  de- 
fendant may  be  found  guilty  of  the  burglary  onJ/^  if  the  assault  wjth  intent 
to  murder  be  not  proved;  or  he  may  be  found  guilty  of  an  assault  only;  7 
W.  4  &  1  Vict.  c.  85,  s.  11,  ante  p.  253;  or,  if  a  larceny  also  be  charg- 
ed, be  may  be  found  guilty  of  the  larceny  only.  (See  ante,  p.  309). 
Upon  an  indictment  for  burglary  and  striking  D.  Jam€9y  it  w«s  proved 
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that  D.  Jones  and  not  D.  James  was  struck,  and  it  was  holden  that  the 
defeniaDt  could  be  convicted  only  of  the  burglary.  R«  v.  Parfitc,  8  C. 
&  P,  288. 


Indictment  for  Burglary y  and  Stabbing^  ^c, 

• 

Same  as  the  precedent^  arUe^  p:  297,  (varying  the  intent  charged  ae^ 
cording  to  the  circumstances) y  to  the  *  ;  then  proceed  as  follows]: — and 
that  the  said  J.  S.  then  and  there  in  the  said  dwelling-house,  in  and  upon 
the  said  J.  N.  in  the  said  dwelling-house  then  and  there  being^lonieusly 
did  make  an  assault,  and  him  the  said  J.  S.  in  and  upon  the  rlgnt  thigh  of* 
him  the  said  J.  N.,  then  and  there  feloniously,  unlawfully,  and  malicious- 
ly did  stab,  cut,  and  wound  [^^  stab^  cutj  tsoundy  beatj  or  s/rifce"] ;  against 
the  form  of  *the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  It  is  not  necessary 
to  state  the  instrument  or  means  by  which  the  injury  was  inflicted.  R.  v. 
Briggs,  J  Mood.  C.  C.  318.     (See  post.  Chap.  II.,  Sect.  III). 

Felony,  death.     <See  the  last  precedent. 

Evidence. 

m 

Prove  the  burglary,  as  directed  ante,  p.  289  et  seq.;  and  prove  also 
that  the  defendant  stabbed,  cut,  wounded,  beat,  or  struck  J.  N.,  in  the 
dwelling-liouse.     (See  post.  Chap.  II.,  Sect.  III). 


•        Sect.  5. 

ARSON. 
BURNING    HOUSES,    &C. 

4 

Statute. 

7  W.  4  &  1  Vict.  c.  89,s.  3] — Enacts,  that  whosoever  shall  unlawful- 
ly and  maliciously  set  fire  to  any  church  or  chapel,  or  to  any 
[  *312  ]  *chapel  for  the  religious  worship  of  persons  dissenting  from  the 
United  Church  of  England  and  Ireland,  or  shall  unlawfully  or 
maliciously  set  fire  to  any  house,  stable,  coach-house,  out-bouse,  ware- 
house, office,  shop,  mill,  malt-house,  hop-oast,  barn,  or  granary,  or  to  any 
building  or  erection  used  in  carrying  on  ffiy^ade  or  manufacture,  or  any 
branch  thereof,  whether  the  same  or  any  o^  thiem  respectively  shall  then 
be  in  the  possession  of  the  ofifender,  or  in  the  possession  of  any  other  per- 
son, witlf  intent  thereby  to  injure  or  defraud' any  person,  shall  be  guilty  of 
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felony y  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of. 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years. 

Sect.  13 — Place  and  Mode  of  /mpmonment]— -Enacts,  that,  where 
any  person  shall  be  convicted  of  any  offence  .punishable  under  this  act, 
for  which  imprisonment  may  be  awarded,  it  shall  be  lawful,  for  the  court 
to  sentence  the  offender  to  be  imprisoned,  or  imprisoned  and  kept  to  hard 
labour,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that 
the  offender  shall  be  kept  in  solitary  confinement  for  any  portion  or  por- 
tions of  such  imprisonment,  or  of  such  imprisonment  with  bard  labour,  not 
exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
any  one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 

7  &  8  Vict.  c.  62,  s.  1 — Setting  Fire  to  Farm  Buildings] — Recitee 
7  W.  4  &  1  Vict.  c.  89,  s.  3,  and  that  it  has  been  doubted  whether  its 
provisions  extend  to  the  offence  of  unlawfully  and  maliciously  setting  frt 
to  any  hovel  or  sh^d  not  being  appendant  to  any  house;  and  enacts,  that 
whosoever  shall  unlawfully  aud  maliciously  set  fire  to  any  hovel,  shed,  or 
fold,  or  to  any  farm  building,  or  any  building  or  erection  used  in  farming 
land,  whether  the  same  or  any  of  them  respectively  shall  then  be  in  the 
possession  of  the  offender,  or  in  the  possession  of  any  other  person,  with 
intent  thereby  to  injure  or  defraud  any  person,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
offender,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years. 

Sect.  2 — Setting  Fire  to  Farm  Produce  or  Farming  Implements^ — 
Enacts,  that  whosoever  shall  unlawfully  set  fire  to  'any  hay,  straw,  wood, 
or  other  vegetable  produce,  being  in  any  farm-house  or  farm  building,  or 
to  any  implement  of  husbandry  being  in  any  farm-house  or  farm  building, 
with  intent  thereby  to  set  fire  to  such  •farm-house  or  farm  building,  and  to 
injure  or  defraud  any  person,  shall  be  liable  to  the  pains  and  penalties  of 
unlawfully  and  maliciously  setting  fire  to  the  said  farm-house  or  farm  build- 
ing, with  intent  thereby  to  injure  of  defraud  such  person. 

Sect.  3— H^Aipping]— Enacts,   that  every  male  person  under  the  age 
of  eighteen  years,  who  shall  be  convicted  of  any  offence  under  this  act, 
shall  be  liable,  at  the  discretion  of  the  court  before  which  he  shall 
be  convicted,  in  addition  to  any  other  sentence  which  may  *be  [  *313  ] 
passed  upon  him,  to  be  publicly  or  privately  whipped,  in  such 
manner  and  so  often,  not  exceeding  thrice,  as  the  court  shall  direct. 
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Sect.  4] — Enacts,  that  tliis  act  shall  be  deemed  a  part  of  the  recited 
act  (7  W.  4  &  1  Vict.  c.  89). 


Indictment  for  setting  Fire  to  a  House^  with  Intent  j  4^c. 

• 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oalh 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  T.,  labourer, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
iady  Victoria,  with  force  and  £(rms,  at  the  parish  aforesaid,  in  the  county 

,  aforesaid,  feloniously,  unlawfully,  and  maliciously  did  set  fire  to  a  dwell- 
ing-house (^^  any  house^  stable^  coach-houst;,  oHt-housty  warehouse j  vfficej 
9hop^  mill^malt-housey  hop-oast.,  barn^  or  granary,  or  to  any  buildings  or 
erection  J  used  in  carrying  on  trade  or  manufacture^  or  any  branch  thereof*'* 

,or^^  any  hovel^  shed,  or  fold^  or  any  farm,  building ,  or  any  buildit^ 
or  erection  used  in  farming  land^^)  of  J.  N.,  there  situate,  wij,h  intent 
thereby  then  and  there  to  injure  the  said  J.  N. ,  [or^  to  defraud  a  certain 

insurance  company  called ("  to  injure  or  defraud  any  per'son^^)]; 

against  the  form  of  the  statute  in  such  'case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Where  tf^  m- 
dictment  omitted  the  word  ^^  unlawfully, ^^  the  judges  held  it  to  be  bad.  R. 
V.  Turner,  1  Mood.  C.  C.  239;  4  C.  k^  P.  245. 

Felony,  transportation  for  life  or  for  not  less  than  fifteen  years,  or  im- 
prisonment not  exceeding  three  years,  7  W.  4  &  1  Vict.  c.  89,  s.  3;  7 
&  8  Vict.  c.  62,  s.  1 ;  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  exceeding  one  month  at  any 
one  time,  nor  three  months  in  any  one  year,  in  cases  within  the  7  W.  4 
&  1  Vict.  c.  89,  s.  3;  Id.  s.  12;  and  in  cases  within  the  7  &  8  Vict.  c. 
62,  s.  1,  with  whipping  publicly  or  privately,  not  exceeding  thrice,  if  the 
offender  be  a  male  person  under  eighteen  years.  Id.  s.  3.  This  offence 
is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38,  s.  1,  (ante,  p« 
69), 

• 

Evidence. 

On  the  third  day  of  August,  ^c] — The  time  here  stated  need  not  be 
prorved  as  laid:  if  the  offence  be  proved  to  have  been  committed  at  any 
time  before  or  after,  provided  it  be  some  day  before  the  finding  of  the  in- 
dictment, it  is  sufficient,  (See  ante,  p.  96).  Where  the  indictment  alleg- 
ed the  offence  to  have  been  committed  in  the  night-time,  and  it  was  proved 
to  have  been  commitied  in  the  day-time,  the  judges  held  the  variance  to 
be  immaterial*     R.v.  Minton,  2  Easr,  P.  C.  1021.  (See  ante,  p.  107.) 

The  parish  is  material,  for  it  is  stated  a|  part  of  the  loctl  description  of 


i.* 


-^ 
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the  house  burnt,  being  referred  to  by  the  subsequent  words  '-.there  situate;" 
(ante,  p.  98).     Therefore,  if  the  house  be  proved  to  be  situate  in  anoth- 
er parish,  the  defendant  must  be  acquitted.     In  a  late  case,  upon  an  indict-  ' 
raent  for  setting  fire  to  a  stack  of  pulse,  it  was  holden  that  the 
offence  was  not  of  a  local  nature.     R.  v.  *  Wood  ward,  1  Mood.  [  *314  ] 
C.  C.  323.     But  in  that  case  the  indictment  gave  no  local  de- 
scription to  the  property  destroyed. 

* 
Feloniously^  unlawfully  and  maliciously.'] — The  burning  must  be  done 
wilfully  and  maliciously,  in  order  to  be  an  offence,  either  at  common  law^ 
or  within  the  stat  7  W.  4,  and  1  Vict.  c.  89;  and  therefore  no  negligeitce 
or  mischance  amounts  to  it.  4  BI.  Com.  222;  3  lost.  67.  For  which 
reason,  though  an  unqualified  person,  by  shooting  a  gun,  happen  to  set 
fire  to  the  thatch  of  a  house,  this  Lord  Hale  determines  not  to  be  felony^ 
contrary  to  the  opinion  of  former  writers.  1  Hale,  569.  But  if  a  man, 
intending  to  commit  a  felony,  by  accident  set  fire  to  another's  house,  this, 
it  should  seem^  would  be  arson  at  common  law,  and  also  within  the  stat- 
ute. See  Fost,  258,  259.  If^  intending  to  set  fire,  to  the  house  of  A.| 
he  accidentally  set  fire  to  that  of  B.,  it  is  felony,  1  Hale,  569.  £ven  if 
a  man,  by  wilfujly  setting  fire  to  his  own  house,  burn  also  the  house  of 
one  of  his  neighbours,  it  will  be  felony;  (see  R.  v.  Probert,  2  East,  P. 
C.  1031;  R.  V.  Isaac,  lb.);  for  the  law,  in  such  case,  implies  malice, 
particularly  if  the  party's  house  were  so  situate  that  the  probable  conse^ 
quence  of  its  taking  fire  was  tliat  the  fire  would  communicate  to  the 
houses  in  its  neighbourhood.  Ajnd  generally,  if  the  act  be  proved  to 
have  been  done  wilfully,  it  may  be  inferred  to  have  been  done  maliciously, 
unless  the  contrary  be  proved.  The  absence  of  malice  or  spite  to  the 
owner  is  no  answer  to  the  charge.     R.  v.  Salmon,  R.  &  R«  26. 

Set  fire  to.] — The  words  in  stat.  7  W.  4,  &  1  Vict.  c4i9,  are  "  set 
fire  to,"  merely;  and  therefore,  it  is  not  necessary  to  aveiSh  the  indict- 
ment that  the  house,  &c.  was  burnt;  R.  t;.  Salmon,  R.  &  tl.  26:  R.  v. 
Stallion,  1  Mood.  C.  C.  398.  But  within  this  act,  as  well  as  to  consti- 
tute the  offence  of  arson  at  common  law,  there  must  be  an  actual  burning 
of  some  part  of  the  house;  a  bare  intent,  or  attempt  to  do  it,  is  not  suffi- 
cient. Where,  upon  an  indictment  on  the  repealed  stat.  9  6.  1,  c.  22, 
for  setting  fire  to  a  paper-mill,  it  appeared  that  the  defendant  set  fire  to 
some  paper  that  was  drying  in  one  of  the  lofts,  but  that  no  part  of  the 
mill  iuelf  was  burnt;  the  judges  held,  that  it  did  not  amount  to  an  offence 
within  the  act.  R.  v.  Taylor,  1  Leach,  49.  And  where  the  defendant 
set  fire  to  a  parcel  of  unthreshed  wheat  it  was  holden  not  to  be  within  the 
statute.  R.  v.  Judd,  2  T.  R.  255.  But  the  burning  and  consuming  of 
any  part  of  the  house,  however  trifling,  is  sufficient,  although  the  fire  be 
afterwards  extinguished.     1  Hawk.  c.  39,  s.  17;  3  Inst.  66;  1  Hale, 
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569;  Dalt.  506.  Where,  on  an  iDdictment  upon  the  act  now  in  force^  it 
was  proved  that  the  floor  of  the  room  was  scorched;  that  it  was  charred  in 
a  trifling  way;  it  had  been  at  a  red  heat,  but  not  in  a  blaze ;^'  this  was  held 
a  sufficient  burning  to  support  the  indictment*  Reg.  v.  Parker,  9  C.  & 
P,  45.  But  where,  a  small  faggot  having  been  set  on  fire,  on  the  board- 
ed floor  of  aroorp,  the  boards  were  thereby  "  scorched  black,  but  not 
burnt,"  and  no  part  of  the  wood  was  consumed;  this  was  not  held  sufii- 
cient.     Reg.  v,  Russel,  C.  &  Mar.  541. 

It  is  seldom  that  a  wilful  burning  by  the  defendant  can  be  made  out  by 

direct  proof;  the  jury,  in  general,  have  to  presume  the  defend- 
[  *315  ]  ant's  *guilt  from  circumstantial  evidence,   (see  ante,^  p..  122). 

Where  a  bouse  was  robbed  and  burnt,  the  defendants  being 
found  in  possession  of  some  of  the  goods  which  were  in  the  house  at 
the  time  it  was  burnt,  was  admitted  as  evidence  tending  to  prove  him 
guilty  of  the  arson.     R.  v.  Rickman,  2  East,  1035. 

•fl  certain  Dwelling-house,'] — Arson  at  common  law  extended  to  the 
burning  not  only  of  dwelling-houses,  but  of  all  out-houses  parcel  thereof, 
such  as  barns,  stables,  &c.,  though  not  contiguous  thereto,' nor  under  the 
same  roof,  as  in  the  case  of  burglary.  1  Hale,  567.  .  The  statute  7  W. 
4  &  1  Vict.  c.  89,  s.  3,  extends  to  the  burning  of  any  house,  stable, 
coach-bouse,  out-house,  warehouse,  office,  shop,  mill,  malt-house,  bop- 
oast,  barn,  or  granary,  or  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof.  Upon  an  indictment  for 
burning  a  dwelling-house,  either  at  common  law  or  under  the  statute,  it 
would,  perhaps,  be  sufficient  to  prove  a  burning  of  a  building  parcel  of  the 
dwelling-house.  (See  ante,  p.  305).  Where  such  an  out-house  was 
burnt,  and  an  indictment  on  the  stat.  9  G.  1,  c.  22,  described  it  as  a 
"  certain  out-house,"  an  objection,  that  the  ofience  should  have  been  de- 
scribed as  a  burning  of  the  dwelling-house,  (the  word  ^^  out-bouse"  in 
the  statute  roetning,  as  it  was  suggested,  an  out-house  which  is  not  parcel 
of  a  dwelling-house),  was  over-ruled  by  the  judges.  R.  t?.  North,  2  East, 
P.  C.  1021.  So,  where  the  indictment  described  the  house,  in  some  of 
the  counts,  as  ^^  a  certain  out-house,"  in  others  as  a  ^'  certain  bouse," 
and  the  evidence  was  of  a  burning  of  a  school-room,  separated  from  the 
dwelling-house  by  a  email  passage,  but  the  roof  of  one  extending  over  the 
roof  of  the  other;  it  was  holden  that  the  evidence  satisfied  the  description 
in  both  sets  of  counts.  R.  v.  Winter,  R.  &  R.  295.  So,  where  the 
indictment  charged  the  burning  of  '^a  certain  bouse"  of  the  corporation 
of  Liverpool,  and  the  proof  was  of  a  burning  of  a  gaol  belonging  to  the 
corporation,  the  judges  held  it  to  be  sufficient.  R.  v.  Donnevan,  2  W. 
Bl.  682.  But  a  building  constructed  as  a  dwelling-house,  but  which  had 
not  been  completed  or  inhabited,  and  in  which  tbe  owner  had  deposited 
straw  and  agricultural  instruments,  wa/holden  not  to  be  a  house,  out-house. 
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or  barn,  within  the  meaning  of  the  repealed  statute:  it  was  not  a  bouse  in 
respect  of  which  burglary  could  be  committed— it  was  a  house  intended 
for  residence,  but  not  inhabited;  and  it  was  not,  therefore,  a  dwelling- 
house,  though  it  was  intended  for  one:  it  was  not  an  out-house,  because 
it  was  not  parcel  of  a  dwelling-house:  and  it  was  not  a  6am,  within  the 
meaning  of  the  statute.  Elsemore  v.  St.  Briavells,  8  B.  &  C  461. 
So,  a  building  erected,  not  for  habitation,  but  for  workmen  to  take  their 
meals  and  dry  their  clothes  in,  having  four  walls,  a  roof,  and  a  door,  but 
no  windows,  was  held  not  to  be  a  house  within  the  statute;  although  a 
person  slept  in  it  with  the  knowledge,  but  without  the  actual  permission, 
of  the  owner.  Reg.  v.  England,  1  C  &  K.  533.  So,  an  indictment 
for  burning  a  stable  is  not  supported  by  proof  of  burning  a  shed,  which 
bad  been  built  for  and  used  as  a  stable  originally,  but  had  latterly  been 
used  merely  as  a  lumber-shed.  Reg.  v.  Colley,  2  M.  &  Rob*  475.  An 
open  building  in  a  field,  at  a  distance  from  and  out  of  sight  of  the  own- 
er's house,  though  boarded  round  and  covered  in,  is  not  an  outhouse  with- 
in the  meaning  of  this  statute.  R.  «.  Ellison,  1  Mood.  C.  C. 
336.  But  an  open  shed  in  a  *farm-yard,  composed  of  upright  [  *316  ] 
post  supporting  pieces  of  wood  laid  across  them,  and  covered 
with  straw  as  a  roof,  is.  R.  v.  Stallion,  1  Mood.  C.  C.  398.  So,  a 
thatched  pigsty,  in  a  yard  adjoining  the  prosecutor's  house,  is  an  out-house 
within  the  act.  Reg.  v.  Amos  Jones,  2  Mood.  C.  C.  308;  1  C.  &  K. 
303.  Where  a  building,  formerly  a  kiln,  but  latterly  used  for  keeping  a 
cow,  was  set  fire  to,  and  it  appeared  that  the  building  was  one  hundred 
yards  from  any  house,  and  a  much  greater  distance  from  the  house  of  the 
owner: — Tauiilon,  J.,  held,  that  it  was  neither  a  stable  nor  an  out-house 
within  the  meaning  of  the  statute.  R.  9.  Haughton,  5  C.  &  P.  555. 
And  where  the  building  fired  was  a  kind  of  cart  hovel,  formed  of  uprights 
covered  with  a  stubble  roof,  in  a  field  by  itself,  some  distance  from  any 
dwelling — Faugkan  B.,  was  of  opinion  that  it  was  not  an  out-house,  and 
would  have  saved  the  point,  but  the  prisoner  was  acquitted.  R.  v.  Par- 
rot, 6  C  &  P.  402.  All  these  distinctions,  however,  are  now  rendered 
immaterial  by  the  provisions  of  the  stat.  7  Jc  8  Vict.  c.  62,  s.  1,  which 
extends  the  operation  of  the  former  statute  to  *^  any  hovel,  shed,  or  fold, 
or  any  farm-building,  or  any  building  or  erection  used  in  farming  land." 
The  house  also  must  be  proved  to  be  the  house  of  J.  N.,  in  the  same 
manner  as  in  burglary.  (Ante,  p.  299).  See  R.  o.  Glandfield,  3  East, 
P.  C.  1034.  Where  a  parish  pauper  set  fire  to  a  bouse  in  which  he 
was  put  to  reside  by  the  overseers,  and  it  was  not  known  who  the  trus- 
tees were  in  whom  the  legal  ownership  was  vested,  it  was  holden  that  it 
might  be  described  as  the  house  of  the  overseers,  or  of  persons  unknown. 
R.  V,  Rickman,  2  East,  P.  C.  1034.  And  a  bouse,  in  part  of  which 
a  man  lives,  but  lets  other  parts  to  lodgers,  may  be  described  as  his  house, 

even  though  he  be  an  insolvent  debtor,  and  have  assigned  the  house  to 
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his  assignee,  if  the  assignee  have  not  taken  possession;  at  all  events,  the 
room  in  which  he  lives  may  be  described  as  his  house.  R.  v.  Ball,l  Mood. 
C.  C.  30.  So,  ifthe  possession  of  a  house  be  obtained  wrongFuliy,  it  may  be 
described  as  the  bouse  of  the  wrongful  occupier.  R.  v.  Wallis,  1  Mood. 
C.  C.  344.  At  common  law,  and  under  the  repealed  stat.  9  G.  1,  c. 
22,  it  was  necessary  to  describe  and  prove  the  house  to  be  the  house  of 
another;  but  under  the  present  statutes,  it  is  immaterial  whether  the  bouse 
be  that  of  a  third  person  or  of  the  defendant  himself;  for  these  statutes 
apply,  whether  the  house,  &c.,  be  in  the  possession  of  the  offender,  or 
in  the  possession  of  any  other  person.  7  W.  4  &  I  Vict,  c  89,  s.  3; 
7  &8  Vict.  c.  62,  s.  1. 

With  Intentj  4^c.] — The  intent  stated  in  the  indictment  must  be  proved 
as  laid.  Where  the  offence  consists  of  the  setting  fire  to  the  house  of  a 
third  person,  the  intent  to  injure  that  person  is  inferred  from  the  act,  for 
every  person  is  deemed  to  intend  the  necessary  consequence  of  his  own 
act;  and  therefore,  where  the  defendant  was  indicted  for  setting  fire  to  a 
certain  mill,  with  intent  to  injure  the  occupiers  thereof,  it  was  holden  that 
he  was  properly  convicted,  although  it  appeared  at  the  trial  that  he  was  a 
harmless,  inoffensive  man,and  had  no  motive  to  induce  him  to  commit  the  act. 
R.  V,  Farrington,  R.  &R.  207.  (See  ante,  p.  104).  But  this  doctrine 
can  only  arise  where  the  act  is  wilful;  and  therefore,  if  the  fire  appear  to  be 
the  result  of  accident,  the  party  who  is  the  cause  of  it  will  not  be  liable. 

(Ante,  p.  314).  On  the  other  hand,  where  the  defendant  is 
[  *317  ]  ^charged  with  setting  fire  to  his  own  house,  the  intent  to  de- 

firaud  cannot  be  inferred  from  the  act  itself,  but  must  be  proved 
by  other  evidence.  Where,  therefore,  upon  an  indictment  for  arson, 
with  intent  to  defraud  an  insurance  company,  the  policy  was  inadmissi- 
ble by  reason  of  its  not  being  stamped,  a  majority  of  the  judges  held 
that  it  could  not  be  received  in  evidence,  and  as  the  insurance  could  not 
otherwise  be  proved,  the  defendant  ought  to  be  acquitted.  R.  v.  Gilson, 
R.  &  R.  138.  The  intention  must  be  to  injure  some  person  who  is  not 
identified  with  the  defendant.  Therefore  a  married  woman  cannot  be  in- 
dicted for  setting  fire  to  the  bouse  of  her  husband,  with  intent  to  injure 
him.     R.  V,  March,  1  Mood.  C.  C.  182. 


Indictment  for  setting  Fire  to  a  Church  or  Chapel 

Commencement  as  ante,  p.  313] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  church  ("  any  church 
or  chapely  or  any  chapel  for  the  religioue  worship  of  persons  dissenting 
from  the  United  Church  of  England  and  Ireland^  duly  registered  and 
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reeorded^^)  there  situate;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  iady  the  Queen,  her 
crown  and  dignity. 

Felony.     7  W.  4  &  1   Vict.  c.  89,  s.  3.     See  the  last  precedent. 

Evidence, 

Prove  that  the  defendant  set  fire  to  the  church  or  chapel,  situate  as  de- 
scribed in  the  indictment.  (See  ante,  p.  313).  If  it  be  a  chapel  of  dis- 
senters, &c.,  it  must  be  proved  to  have  been  duly  registered  and  record- 
ed, by  the  production  of  the  book  of  registration,  or  perhaps,  by  an  ex- 
amined copy  of  the  entry. 


BURNING    HOUSES,    SOME    PERSON    BEING    THEREIN. 


Statute. 

7  W.  4  &  1  Vict.  c.  89,  s.  2] — Enacts,  that  whosoever  shatl  un- 
lawfully and  maliciously  set  fire  to  any  dwelling. house,  any  person  being 
therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer 
death. 


Indictment  for  setting  Fire  to  a  HouUy  sonie  Person  being  therein. 

Commencement  as  ante^  p.  313] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  dwelling-house,  ('^  any 
dwelling-house^^) J  of  J.  N.,  there  situate,  one  J.  L.,  and  M.,  his  wife, 
then,  to  wit,  at  the  time  of  the  committing  of  the  felony  aforesaid,  being 
in  the  said  dwelling-house;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  The  defendant  cannot^  upon  this  indict- 
ment j  be  convictedj  under  «.  3,  {ante,  p.  312),  Hecause  under  [  *318  ] 
that  section  an  intent  to  injure  or  defraud  some  person  must  be 
alleged.     Reg.  v.  Faice^  1  C.  &  K.  73. 

Felony,  death.  7  W.  4  &  1  Vict.  c.  89,  s.  2.  This  sentence  may 
be  recorded.  4  G.  4,  c.  48,  (ante,  p.  251).  This  ofience  is  not  triable 
at  any  quarter  sessions.     5  &  6  Vict,  c  38,  s.  1,  (ante,  p.  69). 
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Evidence. 

Prove  that  the  derendant  set  fire  to  the  dwelling-bouse:  (see  ante,  p. 
314);  and  that  at  the  time,  J.  L.  and  his  wife  were  in  the  house. 


SETTING    PIRE    TO    A    COAL-MINE. 


Statute. 

7  W.  4  &  1  Vict.  c.  89,  s.  9] — Enacts,  that  whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to  any  mine  of  coal  or  cannel  coal,  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of 
the  natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

Indictment. 

Commencement  as  ante^  p.  313] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  mine  of  coal,  (^^  any 
mine  of  coal  or  cannel  coaV^),  of  J.  N.,  there  situate;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life  or  for  not  less  than  fifteen  years,  or  im- 
prisonment not  exceeding  three  years,  7  W.  4  &  I  Vict.  c.  89,  s.  9, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement, 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  anyone  year.  Id.  s.  12;  (ante,  p.  312).  This  offence  is 
not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38,  s.  1,  (ante,  p. 
69.) 

Evidence. 

Prove  that  the  defendant  set  fire  to  the  mine,  in  the  occupation  of  J. 
N.,  as  described  in  the  indictment.  (See  ante,  p.  313).  It  is  not  an 
offence  within  this  act  to  set  fire  to  a  mine  in  the  possession  of  the  party 
himself.     (See  ante,  p.  314). 
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BETTING    FIRE    TO    SHIPS. 


StatiUe. 

7  W.  4  &  1  Vict.  c.  89,  s.  6] — ^Enacts,  ihat  whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to,  or  in  anywise  destroy,  any  ship  or  vessel, 
whether  the  same  be  complete  or  in  an  unfinished  state; 
*or  shall  unlawfully  and  maliciously  set  fire  to,  cast  away,  or  in  [  *319  ] 
anywise  destroy,  any  ship  or  vessel,  with  intent  thereby  to 
prejudice  any  owner  or  part-owner  of  such  ship  or  vessel,  or  of  any  goods 
on  board  the  same,  or  any  person  that  bath  underwritten  or  shall  under- 
write any  policy  of  insurance  upon  such  ship  or  vessel,  or  on  the  freight 
thereof,  or  upon  any  goods  on  board  the  same,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
oflTender,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years. 


Indictment. 

Commencement  as  ante^  p.  313] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  ship,  (^^  any  ship  or 
vesselj  whether  the  same  be  complete  or  in  an  unfinished  state^^)^  called  the 
Rattler,  the  property  of  J.  N.,  then  and  there  being  ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  If  the  offence  be  committed  upon 
the  high  seas^  out  of  a  cotin/y,  the  venue  must  be  laid  ioithin  the  jurisdic" 
tion  of  the  wSdmiraby,  as  in  the  next  precedent. 

Felony,  transportation  for  life,  or  for  not  less  than  fifteen  years,  or  im- 
prisonment not  exceeding  three  years,  7  W.  4  &  1  Vict.  c.  89,  s.  6, 
with  or  without  bard  labour,  and  with  or  without  solitary  confinement,  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months 
in  any  one  year.  Id.  8.  12;  (ante,  p.  312).  This  ofifence  is  not  triable 
at  any  quarter  sessions.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Eoidonce. 

Prove  that  the  defendant  set  fire  to  the  ship.  (See  ante,  p.  314).  It 
is  immaterial  whether  the  ship  were  complete,  or  in  an  unfinished  state. 
7  W.  4  &  1  Vict.  c.  89,  s.  6.  A  pleasure-boat,  eighteen  feet  long,  was 
set  fire  to,  and  Patteson^  J.,  inclined  to  think  that  it  was  a  vessel  within 
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the  meaning  of  the  act,  but  the  prisoner  was  acquitted  oo  the  merits,  and 
no  decided  opinion  was  given.  R.  v.  Bowyer,  4  C.  JL  P.  559.  Upon 
an  indictment  for  firbg  a  barge,  Aldersany  J.,  said,  that  if  the  prisoner 
was  convicted,  he  would  take  the  opinion  of  the  judges  as  to  whether  a 
barge  was  within  the  meaning  of  the  statute;  the  prisoner  was  acquitted. 
R.  V.  Smith,  4  C.  &  P.  569.  Prove  that  it  was  done  maliciously,  (see 
ante,  p.  314),  and  prove  the  ownership  of  the  ship  as  described  in  the  in- 
dictment. Where,  upon  an  indictment  against  the  defendant,  for  setting 
fire  to  a  ship  with  intent  to  prejudice  E.  and  G.,  his  part-owners,  it  ap- 
peared that  the  defendant  bad  declared  that  £.  and  G.  were  part-owners, 
and  a  bill  of  sale  was  produced,  by  which  forty-three  sixty-fourths  of  the 
vessel  were  transferred  by  the  defendant,  the  sole  owner,  to  E.  and  G.; 
and  also  an  entry  in  the  books  of  registry,  in  the  following  form: — 
^^  Custom  House,  Padstow,  11th  August,  1S29.  W.  P.,  of,  &c.,  has 
sold,  by  bill  of  sale,  dated,  &c.,  forty-three  sixty-fourth  shares,  to  N.  G., 
of,  &c.,  and  R.  E.,  of,  &c..  Signed,"  &c., — ^and  it  was  objected  that 
the  bill  of  sale  was  not  valid,  because,  by  statute  6  G.  4,  c.  110,  s.  37, 

the  entry  must  contain,  not  only  the  date  of  the  bill  of 
t  *320  ]  *sale,  but  also  the  date  of  the   production  of  it;  the  judge 

thought  that  the  date,  11th  August,  in  the  commencement  of 
the  entry,  might  be  considered  as  the  date  of  the  production  of  it,  partic- 
ularly as  the  entry  followed  the  form  given  by  the  statute;  and  it  was 
holden  that  the  defendant  was  properly  convicted.  R.  v.  Pbilp,  1  Mood. 
C.  C.  263.  Indeed,  it  would  seem  that  acts  of  ownership  would  of  them- 
selves be  sufficient  to  prove  this  allegation,  liable,  however,  to  be  rebut- 
ted by  the  entry  in  the  register.  The  burning  of  a  ship,  of  which  the  de- 
fendant was  a  part-owner,  is  within  the  statute.  Reg.  v.  Wallace,  C.  & 
Mar.  200. 


Indictment  for  setting  Fire  to  a  Ship^  toUh  Intent^  ^. 

Yorkshire,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  Hull,  in  the  county  of  York,  mariner,  on  the 
third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady 
Victoria,  with  force  and  arms,  on  board  a  certain  ship  called  the  Rattler, 
the  property  of  J.  N.,  on  a  certain  voyage  upon  the  high  seas  then  being, 
then  and  there,  upon  the  high  seas,  feloniously,  unlawfully,  and  malicious- 
ly did  set  fire  to  the  said  ship,  ('^  any  ship  or  vesselj  tohether  the  same  be 
in  a  compkte  or  unfinished  siate^^)  with  intent  thereby  then  and  there  to 
prejudice  the  said  J.  N.,  the  owner  ("  owner  or  part-otoner^^)  of  the  said 
ship  ;  [or,  one  E.  F.,  the  owner  of  certain  goods,  then  and  there  laden 
and  being  on  board  the  said  ship;  or,  one  £.  F.,  who  had  before  then 
underwritten  a  certain  policy  of  insurance  on  the  said  ship,  (or,  on  the 
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freight  of  the  said  ship;  oVj  on  certain  goods  then  being  on  board  the  said 
ship),  which  said  policy  was  then  in  full  force  and  operation  (^'  the  oimer 
or  part'oxcner  of  such  ship  or  vesselj  or  of  any  goods  on  board  the  same, 
or  any  person  who  hath  underwritten  or  shall  underwrite  any  policy  of  in- 
surance  upon  such  ship  or  vessel,  or  on  the  freight  thereof j  or  upon  any 
goods  on  board  the  same^^)] ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  ladj  the  Queen,  her 
crown  and  dignity.  The  intent  may  be  stated  in  different  ways  in  diffe- 
rent counts.  (See  R.  v.  Smith,  4  C.  &  P.  369;  R.  v.  Bowyer,  Id. 
559.)     •As  to  the  venue,  see  ante,  p.  21. 

Felony.     7  W.  4  &  1  Vict.  c.  89,  s.  6.     See  the  last  precedent. 

Evidence. 

If  the  intent  be  laid  to  prejudice  the  owner  of  the  ship  or  goods,  prove 
the  case  as  directed  under  the  last  form;  and  in  the  latter  case,  prove  thti 
shipment  of  the  goods.  In  R.  v.  Philp,  1  Mood.  C.  C.  263,  there  was 
no  proof  of  malice  against  the  owners,  and  the  ship  was  insured  for  more 
than  its  value  :  but  the  judge  thought  that  the  defendant  must  be  under^ 
stood  to  contemplate  the  consequences  of  his  act ;  and  the  judges  held 
that,  as  to  this  point,  the  conviction  was  right.  See  R.  v.  Nevill,  1 
Mood.  C.  C  458.  The  destruction  of  a  vessel  by  a  part-owner  shews 
an  intent  to  prejudice  the  other  part-owners,  though  he  has  insured  the 
whole  ship,  and  promised  that  the  other  part-owners  shall  have  the  benefit 
thereof.  lb.  See  Reg.  v.  Wallace,  C.  &  Mar.  200,  supra.  The  un- 
derwriters on  a  policy  on  goods  fraudulently  made  are  within  the  statute, 
though  no  goods  be  put  on  board.     S.  C,  2  Mood.  C.  C.  200. 

^If  the  intent  be  laid   to  prejudice  the  underwriters,  then,  [  *321  ] 
in  addition  to  this  evidence,  prove  the  policy,  (see  ante,  p. 
316:  R.  V.  Gilson,  R.  &  R.  138),  and  that  the  ship  sailed  on  her  voyage. 


BURNING    SHIPS    WITH    INTENT    TO    MURDER. 


Statute. 

7  W.  4  &  1  Vict.  c.  89,  s.  4] — Enacts,  that  whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to,  cast  away,  oj  in  anywise  destroy  any  ship 
or  vessel,  either  with  intent  to  murder  any  person,  or  whereby  the  life  of 
any  person  shall  be  endangered,  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  suffer  death. 
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IndictmetUfor  setting  Mre  to  a  Ship  %rith  hUent  to  Murder. 

Commencement  as  ante^  p.  313] — io  the  county  aforesaid,  reloniously, 
unlawfully,  and  maliciously  did  set  fire  to  (^^utfire  to,  cast  away^  or  in 
anytoise  destroy^^)  a  certain  ship  (^^  any  ship  or  vesseV^)  called  the  Rat* 
tier,  the  property  of  J.  N.,  then  and  there  being,  with  intent  thereby  one 
J.  L.,  then  being  in  the  said  ship,  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  to  kill  and  murder,  (^^  to  murder  any  person^ 
or  whereby  the  life  of  any  person  shall  be  endangered^^) ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady   the  Queen,  her  crown  and  dignity. 

If  the  offence  be  committed  on  the  high  seas  out  of  a  county^  frame  the 
indictment  as  in  the  last  precedent. 

Felony,  death.  7  W.  4  &  1  Vict.  c.  89,  s.  4.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48,  (ante,  p.  251).  This  oflfence  is  not  triable  at 
any  quarter  sessions.    5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  set  fire  to  the  ship,  that  J.  L.  was  at  the  time 
in  the  ship,  and  prove  the  intent  from  circumstances  from  which  it  may  be 
inferred. 


SETTING   FIRE    TO    STACKS,  &C. 


Statute. 

7  W.  4  JL  1  Vict.  c.  89,  s.  10] — ^Enacts,  that  whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to  any  stack  of  com,  grain,  pulse,  tares,  straw, 
haulm,  stubble,  furze,  heath,  fern,  bay,  turf,  peat,  coals,  charcoal,  or 
wood,  or  any  steer  of  wood,  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
[  *322  ]  *to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

7  &  8  Vict.  c.  62,  s.  2. — Setting  fire  to  farm  produce  or  implemmts  in 
farm  buildings.]— {Ante,  p.  312). 
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Indictment  for  selling  Fire  lo  Slacks  of  CorUj  '^c. 

Commencemenl  asanle^p.  3!3] — in  the  county  aforesaid,  feloniously, 
udaufuiiy,  end  maliciously  did  set  fire  to  a  cerlaia  stack  of  wheat,  (''  any 
slack  of  corn^  grain^  pulse^  lares^  slraw^  haulm^  stubble^  fnrzCy  heath, 
fern^  hay^  turf  peat,  coals,  charcoal,  or  wood,  or  any  steer  of  wooJ,"  or 
**  any  hay,  straw,  wood,  or  other  vegetable  produce,  being  in  any  farm- 
house or  farm  building,  or  any  implement  of  husbandry  being  in  any  farm' 
house  or  farm  building^^),  of  J.  N.,  then  and  there  being;  against  the 
form  of  the  statute  in  such  ^ase  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  Where  the  word  '^  unlaw^ 
fnlly^^  foas  omitted,  the  judges  held  the  indict  merit  to  be  bad.  R.  v.  Turner, 
\  Mood.  C.  C.  289.  JVo  intent  need  be  slated,  R.  v.  Nevill,  1  Mood. 
C.  C.  468.  If,  hoxcever,  the  indictment  be  upon  the  7  &  8  Vict.  c.  62, 
s.  2,  for  setting  fire  to  any  farm  produce  or  farming  implement  in  any 
farm'house  or  farm  building,  it  must  allege  an  inte^it  thereby  to  set  fire  Jto 
such  farm-house  or  farm  building,  and  also  an  intent  to  injure  or  defraud 
some  person. 

Felony,  transportation  for  life  or  not  less  than  fifteen  years,  or  impris* 
onment  not  exceeding  three  years,  7  W.  4  &  1  Vict,  c  89,  s.  10;  7  &  8 
Vict.  c.  62,  s.  2;  with  or  without  hard  labour,  and  with  or  without  soli- 
tary confinement;  such  confinement  not  exceeding  one  month  at  any  one 
time,  nor  three  months  in  any  one  year;  7  W.  4  &  1  Vict.  c.  89,  s.  12; 
(ante,  p.  312) ;  and  also  with  whipping,  public  or  private,  not  exceeding 
thrice,  in  cases  within  the  7  &  8  Vict.  c.  62,  s.  2,  tohere  the  offender  is  a 
male  under  \8  years.  Id.  s.  3.  This  offence  is  not  triable  atony  quarter 
sessions.     6  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69.) 

Evidence. 

Prove  that  the  defendant  set  fire  to  the  stack  of  wheat,  Sic,  as  staled 
in  the  indictment;  (see  ante,  p.  3J3);  and  prove  the  ownership  of  the 
property.  An  indictment  for  setting  fire  to  a  stack  of  beans,  R.  r. 
Woodward,  1  Mood.  C.  C.  323,  or  barley,  R.  v.  Swatkins,  4  C.  &  P. 
548,  is  good;  for  the  court  will  take  notice  that  beans  are  pulse,  and  barley 
corn;  but  it  was  stated  before  the  last  statute,  that  a  stack  of  stubble, 
(not  included  in  the  repealed  statute)  could  not  be  described  as  a  stack  of 
straw.  R.  v.  Reader,  4  C.  &  P.  245.  The  prisoner  was  indicted  for. 
setting  fire  to  a  stack  of  wood,  and  it  appeared  that  the  wood  set  fire  to 
consisted  of  a  score  of  faggots  heaped  on  the  other  in  a  temporary  loft 
over  a  gateway:  Park,  J.,  held  this  not  to  be  a  stack  of  wood.  R.  ». 
Aris,  6  C.  &  P.  348.  Upon  the  repealed  statute,  which  did  not  coniaia 
the  word  '^  haulm,"  it  was  holden  that  an  indictment  for  setting  fire  to  a 
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stack  of  straw  was  not  supported  by  proof  that  the  stack  was  composed 
partly  of  stubble  and  partly  of  cole-seed  straw.  R.  v.  Tottenham,  7 
C.  &  P.  237;  1  Mood.  C.  C.  461.  The  offence  is  not  of  a  local  nature. 
R.  r.  Woodv.ard,  1  Mood.  C.  C.  323. 


[  *323    ]  *  SETTING    FIRE    TO    CROPS,    &C. 


Statute, 

7  &  8  G.  4,  c.  30,  s.  17] — Enacts,  that  if  any  person  shall  unlaw- 
fully and  maliciously  set  fire  to  any  crop  of  corn,  grain,  or  pulse,  whether 
standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of 
trees,  or  to  any  heath,  gorze,  furze  or  fern,  wheresoever  the  same  may  be 
growing,  every  such  offender  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privaiel  whipped,  (if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment. 

Sect.  27 — Place  and  Mode  of  Imprisonment  for  JUalicious  /njuries] 
Enacts,  that  where  any  person  shall  be  convicted  of  any  indictable  of- 
fence punishable  under  this  act,  for  which  imprisonment  may  be  awarded, 
it  shall  be  lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned, 
or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction,  and  also  to  direct  ihnt  the  offender  shall  be  kept  in  solitary 
confinement  for  the  whole  or  any  portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard  labour,  as  to  the  court  in  its  dis- 
cretion shall  seem  meet.  See  7  W.  4  &  1  Vict.  c.  90,  s.  5;  (ante,  p. 
169). 


Indictment  for  setting  Fire  to  Crops  of  Corn^  ^"C, 

Commencement  as  ante,  p.  313] — in  the  county  aforesaid,  feloniously, 
unlawfully  and  maliciously  did  set  fire  to  a  certain  crop  of  wheat,  ("any 
crop  of  corny  grain^  or  pulse^  whether  standing  or  cut  doicn,  or  any  part 
of  a  woody  coppicCy  or  plantation  of  treesy  or  any  heathy  garztyfurzey  or 
ferny  loheresoever  the  same  may  be  growing"*^)  y  of  the  goods  and  chattels 
of  J.  N.,  then  and  there  standing  and  growing;  against  tl>e  form  of  the 
statnte  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

F«fony,  imnsportation  for  seven  t/earsy  or  imprisonment  [wifh  or  with-; 
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€Vt  hard  labour  for  the  whole  or  any  part  of  the  imprisonment^  and  toiih 
or  vnthout  solitary  confinement;  7  ^  8  G,  4^  c.  30,  s.  27;  such  confine* 
ment  not  exceeding  one  month  at  any  one  time^  nor  three  months  in  any 
one  year^  7  ff,  4  ^  I  Vict,  c.  90,  s,  5,  {ante^  p.  169),  not  exceeding 
two  years;  and^  if  a  male^  to  be  once,  twice ^  or  thrice  publicly  or  private- 
ly whipped^  in  addition  to  the  imprisonment^  if  the  court  shall  think  fit. 
7  «$■  8  G.  4,  c.  30,  5.  17.  This  offence  is  not  triable  at  any  quarter  ses- 
$ion9.     f»  4-  6  Vict.  c.  38,  s.  1,  {ante,  p.  69.) 

*  Evidence.  [  *324  ] 

Prove  that  the  defendant  set  fire  to  the  crop  of  wheat,  &c.  as  stated 
in  the  indictment,  and  prove  the  ownership  of  the  property.  See  the 
last  precedent. 

Where  the  defendant  set  fire  to  a  summer-house  in  a  wood,  and  the 
fire  was  thence  communicated  to  the  wood,  he  was  held  to  be  properly 
convicted  on  an  indictment  charging  him  with  setting  fire  to  the  wood. 
Reg.  V.  Price,  9  C.  &  P.  729i  (see  ante,  p.  314). 


Indictment  for  setting  Fire  to  Ships  of  War,  ^"c. 

Jin  indictment  for  setting  on  fire  or  burning  ships  of  war  may  be  in 
the  same  form  as  the  precedent,  ante,  p.  320,  except  as  to  the  description 
of  the  property,  namely,  '^  any  of  her  Majesty's  vessels  of  war  in  her 
Majesty's  dock  yards,  or  any  private  yards,  or  any  timber  there  placed 
for  building  or  repairing  the  same,  or  any  military,  naval,  or  victualling 
stores,  or  other  munitions  of  war,  or  any  place  where  the  same  shall  be 
kept."  12  G.  3,  c.  24,  s.  1.  And  the  same  as  to  setting  on  fire  ^^  any 
of  the  works,  or  any  ship  or  other  vessel  lying  in  or  being  on  the  canal, 
or  in  any  of  the  docks,  basins,  cuts,  or  other  works,"  made  by  virtue  of 
the  Stat.  39  G.  3,  c.  69,  for  regulating  the  port  of  London.  And  the 
same  as  to  setting  on  fire  '^  any  magazine  or  store  of  powder,  or  ship, 
boat,  ketch,  hoy  or  vessel,  or  the  tackle  or  furniture  thereunto  belongings 
not  appertaining  to  an  enemy  or  rebel.     22  G..  2,  c.  33,  art.  25. 
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Sect.  6. 
malicious  mischief. 


DKSTROTING  GOODS  IN  THE  LOOM,  &C.,  AND  MACUINERT. 


Statute. 

7  &  S  G.  4,  c.  30,  s.  3] — Enacts,  that  if  any  person  shall  unlaw* 
fully  and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to 
destroy  or  to  render  useless,  any  goods  or  articles  of  silk,  woollen ,  linen, 
or  cotton,  or  of  any  one  or  more  of  these  materials  mixed  with  each  other, 
or  mixed  with  any  other  material,  or  any  frame- work  knitted  piece,  stock- 
ing, hose,  or  lace  respectively,  being  in  the  loom  or  frame,  or  on  any  ma- 
chine or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage,  process,  or  pro- 
gress of  manufacture;  or  shall  unlawfully  and  maliciously  cut,  break,  or 
destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any 
warp  or  shute  of  silk,  woollen,  linen,  or  cotton,  or  of  any 
[  *325  ]  one  or  n)ore  of  those  materials  ^ mixed  with  each  other,  or 
mixed  with  any  other  material,  or  any  loom,  frame^  machine, 
engine,  rack,  tackle,  or  implement,  whether  6xed  or  moveable,  prepared 
for  or  employed  in  carding,  spinning,  throwing,  weaving,  fulling,  shearing, 
or  otherwise  manufacturing  or  preparing  any  such  goods  or  articles;  or 
shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent 
to  commit  any  of  the  offences  aforesaid,  every  such  ofTender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis^ 
cretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  a 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding four  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  (if  the  court  shall  so  think  fit),  in  addition  to  such 
imprisonment. 

Sect.  25 — Malice  against  owner  of  property  unnecessary'] — Enacts^ 
that  every  punishment  and  forfeiture  by  this  act  imposed  on  any  person 
maliciously  committing  any  offence,  whether  the  same  be  punishable  upon 
indict  mentor  upon  summary  conviction,  shall  equally  apply  and  be  en- 
forced, whether  the  offence  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be  commit- 
ted, or  otherwise. 
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Indictment  for  ctUting^  ^c.  Silk  and  Goods  in  the  Loom^  4^. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  twenty-five 
yards  of  woollen  cloth,  (''  any  goods  or  article  of  silk^  woollen^  linen^ 
cotton,  j)r  of  any  one  or  more  of  those  materials  mixed  with  each  other , 
or  mixed  toith  any  other  material,  or  any  frame-work  knitted  piece,  stocks 
ing,  hose,  or  lace  respectively^^),  of  4be  value  of  five  pounds,  of  the  goods 
and  chattels  of  J.  N.,  in  a  certain,  loom  ^  in  the  loom  or  frame,  or  on 
any  machine  or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage^  process, 
or  progress  of  manufacture^^)  then  and  there  being,  then  and  there  feloni- 
ously, unlawfully,  and  maliciously  did  cut  and  destroy,  (^'  cut,  break,  or 
destroy,  or  damage  toith  intent  to  destroy,  or  to  render  useless^^) ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im- 
prisonment (with  or  without  hard  labouj;  for  the  whole  or  any  part  of  the 
imprisonment,  and  with  or  without  solitary  confinement,  (7  &  8  6.  4,  c* 
30,  s.  27,  (ante,  p.  323),  such  confinement  not  exceeding  one  month  at 
any  one  time,  uor  three  months  in  any  one  year.  7  W.  4,  and  1  Vict, 
c.  90,  s.  5,  (ante,  p.  169)),  not  exceeding  four  years;  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4,  c.  30,  s.  3. 
This  ofilsnce  is  not  triable  at  any  quarter  sessions.  6  &  6  Vict.  c.  38, 
s,  1,  (ante,  p.  69). 

Evidence. 

*  Prove  that  the  defendant  cut  or  destroyed,  &c.,  the  goods  in  the  loom 
as  stated  in  the  indictment,  and  that  they  were  the  property  of  J.  N., 
either  absolutely  or  specially.  Then  prove  that  it  was  done  maliciously. 
(See  ante,  p.  314).  It  is  not  necessary  to  prove  that  it  was  done  out  of 
malice  to  the  owner.     7  &  8  G.  4,  c.  30,  s.  25. 

^If  an  intent  be  charged  in  the  indictment,  it  must  be  prov-  [  *326  ] 
ed  by  circumstances,  if  it  cannot  be  inferred  from  the  act  itself. 
(8ee  ante,  p.  104). 


Indictment  for  breaking,  ^c.  Warps  of  Silk,  ^c.  or  Machinery,  ^c. 

Commencement  as  ante,  p.  169. ]^n  the  county  aforesaid,  a  certain 
warp  of  silk,  ('^  any  warp  or  shule  of  silk,  woollen,  linen,  or  cotton,  or 
of  any  one  or  more  of  those  materials,  mixed  with  oiher,  or  mixed  with 
any  other  materialy  or  any  Uum^  frame,  machine^  engine,  raekf  taekle^ 
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or  implement^  whether  fixed  or  moveable^  prepared  for  or  employed  in  card*- 
xng^  spinnings  throwing^  weaoing^  fulling^  shearings  or  oflherwist  manu" 
facturing  or  preparing  any  such  goods  or  articles^^)  of  the  value  of  five 
pounds  of  the  goods  and  chattels  of  J.  N.,  then  and  tbeie  being,  theo 
and  there  feloniously,  maliciously,  and  unlawfully  did  cut  and  destroy 
C  culy  breaks  or  destroy^  or  damage  loith  intent  to  destroy  or  td  render 
%ueless^^);  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
Felony,  punishable  as  in  the  last  case.     7  &  8  G.  4,  c.  30,  s.  3. 

Evidence. 

Prove,  that  the  defendant  cut  or  destroyed,  &c.  the  warp  of  silk,  &c., 
the  property  of  J.  N.,.  as  stated  in  the  indictment.  Where  the  prisoner, 
in  company  with  others,  unfastened  and  took  away  a  certain  part  of  a 
stocking  frame,  called  the  half-jack,  without  which  the  frame  was  useless,' 
4»ut  did  no  further  injury  either  teethe  half-jack  or  to  the  frame  than  the 
removal  of  the  half-jack;  the  judges  were  unanimously  of  opinion,  that 
this  was  a  damaging  the  frame  within  the  28  G.  3,  c.  55,  s.  4,  as  it  made 
the  same  imperfect  and  inoperative.  R.  v.  Tacey,  R.  &  R.  453. 
Prove  also  that  it  was  done  maliciously,  (see  ante,  p..  318),  as  io  the  last 
case.  And  if  an  intent  be  charged  in  the  indictment,  prove  it  from  cir- 
cumstances, if  it  cannot  be  inferred  from  the  act  itself.  (See  ante,  p. 
104.) 


Indictment  for  entering  by  Force  into  a  House,  ^c,  with  intent  to  cut  or 

destroy^  ^c.  Silk  Ooods^  4^c. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  into  a  cer- 
tain house  {*•'  any  liouse^  shop,  building  or  place^^)  of  J.  N.,  there  situate, 
feloniously  and  by  force  did  enter,  with  intent  then  and  there  certain 
woollen  goods  of  the  said  J.  N.,  in  a  certain  loom  then  and  there  being, 
{^^with  intent  to  commit  any  of  the  offences  aforesaid ^^^  He  the  two  last 
precedents),  feloniously,  unlawfully,  and  maliciously  to  cut  and  destroy; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignily. 

Felony.     See  the  last  precedent  but  one.     7  &  8  G.  4,  c..30,  s.  3* 

Evidence, 

Prove  that  the  defendant  entered  by  force  the  house  in  ques- 

1  •327  ]  tlon,  *thai  such  house  was  the  house  of  J.  N.,  that  the  bouse 

was  situate  as  described  in  the   indictment,  that  the  woollen 
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goods  were  in  the  house;  and  prove   from  circumstances  the  defendant's 
intent  to  be  such  as  is  charged  in  the  indictment.     See  ante,  p.  104). 


DESTROYING    THRESHING-MACHINES,    &C. 

Slatute. 

7  &  8  G.  4,  c.  30,  s.  4] — Enacts,  that  if  any  person  shall  unfawfolly 
and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy 
or  to  render  useless,  any  threshing-machine,  or  any  machine  or  engine, 
whether  fixed  or  moveable,  prepared  for  pr  employed  in  any  manufacture 
whatsoever,  (except  the  manufacture  of  silk,  woollen,  linen,  or  cotton 
goods,  or  goods  of  any  one  or  more  of  ihose  materials  mixed  with  each 
other,  or  mixt'd  with  any  other  material,  or  any  frame-work  knitted  piece, 
stocking,  hose,  or  lace),  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  terra  of  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  and  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  court  shall  so 
think  fit),  in  addition  to  such  imprisonment. 

Indictment. 

Commencement  as  antCy  p.  169] — in  the  county  aforesaid,  a  certain 
threshing-machine,  ("  any  threshing-machine ^  or  any  machine  or  engine j 
whether  fixed  or  moveable^  prepared  for  or  employed  in  any  manufacture 
tihatscfvery  except  the  manvfaciure  of  silk ^  troo/Zen,  /tnen,  or  cotton goods^ 
or  goods  of  einy  one  or  more  of  those  materials  mixed  with  each  other^  or 
mixed  with  any  other  material^  or  any  frame-work  knitted  piece  j  stockings 
hosCy  or  lace^'^)^  of  the  value  of  fifty  pounds,  the  property  of  J.  N.,  then 
and  there  being  found)  feloniously,  unlawfully,  and  maliciously  did  cut, 
break,  and  destroy,  (^'cti/,  breaks  or  destroy^  or  damage  with  intent  to 
destroy  or  render  useless'*^) ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

*Feiony,  transportation  for  seven  years,  or  imprisonment  (with  or  with- 
out bard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with 
or  without  solitary  confinement,  7  &  8  G..  4,  c.  30,  s.  27,  (ante,  p.  323), 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169)  ) 
not  exceeding  two  years;  and  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped,  in  addition  to  the  imprisonment,  if  the  court 
shall  thioK  fit     7  &  8  G.  4,  c.  30,  s.  4. 
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Svidenct. 


Prove  that  the  defendant  cut^  broke,  or  destroyed  the  thresh- 
[  *328  ]  ing-macbine  *in  question  ;  (see  ante,  p.  326:  R.  r.  Tacey, 
R.  Sl  R.  452) ;  and  4hat  it  was  the  property  of  J.  N.  Prove 
that  it  vvdl  done  maliciously;  (see  ante,  p.  314);  but  whether  from  malice 
to  the  owner  or  otherwise  is  immaterial.  7  &  8  G.  4,  c.  30,  s.  25, 
(ante,  p.  325).  In  R.  v.  Crutchley,  5  C.  &  P.  133,  upon  an  indict- 
ment for  breaking  a  threshing-machine,  Patteson^  J.,  allowed  the  prison* 
er's  counsel  to  ask  whether  the  mob  bad  not  compelled  several  persons  to 
join  tipero,  and  to  give  each  a  blow  with  a  sledge*hamraer  to  every  ma* 
chine  that  was  broken;  be  also  allowed  the  witnesses  for  the  prisoner  to 
prove  that  he  had  been  forced  by  the  mob  to  join  them,  and  had  resolved 
to  escape  on  the  first  opportunity.  If  the  damage  were  done  with  intent 
to  destroy  the  machine,  or  to  render  it  useless,  the  intent  must  be  proved 
from  circumstances,  if  it  cannot  be  implied  from  the  act  done.  (See 
ante,  p.  104).  If  a  threshing-machine  be  takt^n  to  pieces  and  separated 
by  the  owner,  the  destruction  of  any  part  of  it  is  within  the  statute.  R,  v. 
Macarell,  4  C..  &  P.  448.  So  is  the  destruction  of  a  water-wheel,  by 
which  a  threshing-machine  is  worked.  R.  v.  Fidler,  4  C  &  P.  449. 
So,  though  the  side-boards  of  the  machine  be  wanting,  without  which  it 
will  act,  but  not  perfectly,  it  is  within  the  statute.  R.  v.  Bartlett,  2  Dea- 
con, C.  L.  1517.  But  if  the  machine  be  taken  to  pieces  and  in  part  de- 
stroyed by  the  owner  from  fear,  the  remaining  parts  do  not  constitute  a 
machine  within  the  meaning  of  ilie  statute.     R.  v.  West^  Id.  1518. 


DROWNING    MINES,    &C» 


Statute. 


7  &;  8  6.  4,  c.  30,  s.  6] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciou&ly  cause  any  water  to  be  conveyed  into  any  mine,  or  into 
any  subterraneous  passage  communicating  therewith,  with  intent  thereby 
to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the  working  there- 
of, or  shall,  with  the  like  intent,  unlawfully  and  maliciously  pull  down,  fill 
up,  or  obstruct  any  airway,  waterway,  drain,  pit,  level,  or  shaft,  of  or  be- 
longing to  any  mine,  every  such  ofifender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  and  if  a  male,  to  be  once, 
twice,  or  tbrice  publicly  or  privately  whipped,  (if  the  court  shall  so  tbtok 
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fit),  in  addition  to  such  imprisonment:  provided  always,  that  this  provision 
shall  not  extend  to  any  damage  committed  under  ground  *by  any  owner  of 
any  adjoining  mine,  in  working  the  same,  or  by  any  person  duly  employed 
in  such  working. 


IndictmtrU  for  drowning  a  Mint. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  felonious- 
ly, unlawfully,  and  maliciously  did  cause  a  quantity  of  water 
*("  any  water^^)  to  be  conveyed  into  d  certain  mine,  ("  into  [  *329  ] 
any  mine^  or  into  any  subterraneous  passage  communicating 
IhertwUh^^)^  of  J.  N.,  there  situate,  with  intent  thereby  then  and  there 
feloniously  to  destroy  (^^  destroy  or  damage^  or  hinder  or  delay  the  work- 
ing thereof  ^^)  the  said  mine;  against  the  form  of  the  statute  in  such  case 
made  and  provided^nd  against  the  peace  of  our  lady  the  Que^n  her 
crown  and  dignity.  The  mine  may  be  laid  as'  the  property  of  a  person  in 
possession  of  and  working  it^  though  only  as  agent  for  others,  Reg.  v, 
John  Jones,  7  Mood.  C.  C  293;  I  C.  &  K.  ISl. 

Felony,  transportation  for  seven  years,  or  imprisonment  (with  or  with- 
out hard  labour,  for  the  whole  or  any  part  of  the  imprisonment,  and  with 
or  without  solitary  confinement,  7  &  8  G.  4,  c.  30,  s.  27,  (ante,  p.  323), 
such  confinement  not  exceeding  one  month  at  any  gne  time,  nor  three 
months  in  any  one  year.  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169)), 
not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice, 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if  the 
court  shall  think  fit,     7  &  8  G.  4,  c.  30,  s.  6. 

Evidence, 

Prove  that  the  defendant  caused  the  water  to  be  conveyed  into  the  mine 
in  the  occupation  of  J.  N.,  as  described  in  the  indictment.  Prove  that 
it  was  done  maliciously.  (See  ante,  p.  318).  And  prove  the  intent  by 
circumstances  from  which  it  may  be  inferred.  (See  ante,  p.  104).  This 
provision  does  not  extend  to  any  damage  committed  under  ground  by  any 
owner  of  any  adjoining  mine  in  working  the  same,  or  by  any  person  duly 
employed  in  such  working.     7  &  8  G.  4,  c.  30,  s.  6. 


Indictment  for  pulling  down^  4^c.,  Jlirways^  <$^.,  of  Mines. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  pull  down  {^^  pull  down^  fill  u/7,  or  ob- 
structs^) a  certain  airway  {^^  airway^  watencay^  drain ^  pit ^  level,  or  shaft^^) 

of  and  belonging  to  a  certain  mine  of  J.  N.,  there  situate,    with  intent 
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thereby  tben  and  ther^  to  destroy  ('<  dlstrot/j  damage^  hinder,  or  delay 
the  working  thereop^)  the  said  mine;  against  the  form  of  the  statute  io 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  If  the  offence  be  an  obstruction  of  am 
airway^  ^c,  the  mode  of  obstruction  may  be  stated  in  a  second  count. 
Felony.     See  the  last  precedent.     7  ^  8  G.  4,  c.  30,  s.  6. 

Evidence. 

Prove  that  the  defendant  pulled  down,  &c.,  the  airway  of  a  mine  iv 
the  occupation  of  J.  N.,  as  despribed  in  the  indictment.  If  workmen 
stop  up  an  airway  by  order  of  their  master  in  a  portion  of  his  right,  it  is 
not  felony  in  the  workmen,  even  though  the  roaster  know  that  he  has  no 
right  to  the  airway;  but  if  the  workmen  know  that  the  stopping  of  ihe  air- 
way is  a  malicious  act  of  the  master,  it  is  felony  in  the  work- 
[  *330  ]  men.  R.  v,  James,  8  C.  &  P.  131.  Prove  that  it  ♦was 
done  maliciously.  (See  ante,  p.  314).  And  prove  the  in- 
tent, as  in  the  last  precedent.  The  proviso  in  the  last  case  applies  to  this 
also. 


DESTROYING  ENGINES,  ERECTIONS,  &C.,  USED  IN  MINES. 


Statute, 

7  &  8  G.  4,  c.  30,  s.  7] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  pull  down  or  destroy,  or  damage  with  mtent  to  destroy  or 
to  render  useless,  any  steam-engine  or  other  engine  for  sinking,  draining, 
or  working  any  mine,  or  any  siaiih,  building  oc  erection,  used  in  conduct- 
ing the  business  of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for 
conveying  minerals  from  any  mine,  whether  such  engine,  staith,  building, 
erection,  bridge,  waggon- way,  or  trunk  be  completed  or  in  an  unfinished 
state,  every  such  offender  shall  be  guilty  of  felony,  and  be'mg  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which  the  cotirt  may 
award  as  hereinbefore  last  mentioned,     (s.  6,  ante>  p.  328). 

Indictment. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid^  a  certain 
steam-engine,  the  property  of  J.  N.,  for  the  sinking,  draining,  and  work- 
ing of  a  certain  mine  of  the  said  J.  N.,  there  situate,  {'''any  steam-eTigine 
or  other  engine  for  sinkings  draining^  or  toorking  any  mine^  or  any 
staith,  building,  or  erection  used  i^  conducting  the  business  of  any  mine^ 
or  any  bridge,  waggon-way,  or  trunk  for  conveying  minerals  from  any 
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mine")    feloniously,  unlawfully  and  maliciously  did  pull  down  and  destroy 
(^^  pull  down  or  destroy^  or  damage  with  intent  to  destroy  or   render  use- 
few")  against  the  form  of  the  statute  in  such  case   made  and  provided) 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
Felony.     See  the  last  precedent  but  one.     7  &  8  G.  4,  c.  30,  s.  7. 

Evidence. 

Prove  that  the  defendant  pulled  down  or  destroyed  the  engine  describ- 
ed in  the  indictment,  and  that  it  was  erected  for  the  purposes  described  in 
ibe  indictment.  It  is  immaterial  whether  it  was  completed  or  in  an  un- 
finished state.  7  &  8  G.  4,  c.  30,  s.  7.  A  scaffold,  erected  at  some 
distance  above  the  bottom  of  a  mine,  for  the  purpose  of  working  a  vein 
of  coal  on  a  level  with  the  scaffold,  was  holden  to  be  an  erection  used  in 
conducting  the  business  of  the  mine,  within  the  meaning  of  the  statute. 
Reg.  V,  Whittingham,  9  C.  &  P.  234.  Where  a  steam-engine  used  in 
working  a  mine  had  been  stopped  and  locked  up  for  the  night,  and  the 
defendant  got  into  the  engine-house  and  set  it  going,  and  there  being  no 
machinery  attached,  the  engine  went  whh  great  velocity,  and  received 
injury,  this  was  holden  to  be  a  damaging  of  the  engine,  within  the  statute. 
Reg.  ».  Norris,  Id.  241.  Where  a  mine  was  worked  by  a  steam-engine, 
which  caused  a  cylinder  called  a  drum  to  revolve,  and  take  up 
the  rope  as  the  coal  was  *drawn  up  from  the  mine,  it  was  [  *331  ] 
holden  that  proof  of  damaging  the  drum  would  not  support  an 
indiclraeni  which  charged  the  damaging  of  the  steam-engine.  Reg.  v. 
Whittingham,  supra.  Prove  that  the  mine  was  in  the  possession  of  J. 
N.  Prove  that  the  act  was  done  maliciously;  (see  ante,  p.  325);  and, 
if  an  intent  be  stated,  prove  it  from  circumstances  from  which  that  intent 
may  be  inferred,  if  it  cannot  be  implied  frorn  the  act  itself.  (See  ante, 
p.  101). 


DESTROYING    SHIPS,    WITH    INTENT,    &r. 


Statute.  ♦ 
7  W.  4  &  I  Vict.  c.  89,  s.  6.]— (Ante,  p.  318). 

Indictmtnt, 

Commencement  as  ante^  p.  320] — on  the  high  seas,  feloniously,  unlaw- 
fully, and  maliciously  did  cast  away  and  destroy  ("  cast  atray,  or  in  any 
wise  distroy^^)  the  said  ship,  ("  any  skip  or  vessel  whether  thejsame  be  in 
a  complete  or  unfinished  state^^),   whh  intent  thereby  then  and  thereto 


396  I  MALICIOUS  MISCHIEF. 

prejudice  the  said  J.  N.,  the  owner  (^'  oioner,  or  pari  owner^^)  of  the  said 
sbip,  [or^  one  E.  F.,  the  owner  of  certain  goods  then  and  there  ladeo 
and  being  in  and  on  board  the  said  ship,  oTj  one  E.  F.,  who  had  before 
then  underwritten  a  certain  poUcy  of  insurance  on  the  said  ship,  (or,  oo 
the  freight  of  the  said  ship,  or^  on  certain  goods  then  being  on  hoard  the 
said  ship),  which  said  policy  was  then  in  full  force  and  operation,  (see 
ante,  p.  320)];  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  aud  digni- 
ty. If  the  offence  be  committed  in  the  body  of  a  county^  state  the  county 
as  venue  in  the  margin^  and  the  special  venutj  as  ante,  p.  319. 

Felony.     (See  ante,  p.  319).    This  offence  is  not  triable  at  any  quar- 
ter sessions.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  cast  away  or  otherwise  destroyed  the  vessel, 
the  property  of  J.  N.,  as  stated.  (See  ante,  p.  319).  It  is  immaterial 
whether  the  ship  were  complete  or  in  an  unfinished  state.  7  W.  4  &  1 
Vict.  c.  89,  s.  6.  A  pleasure-boat  eighteen  feet  long  is,  it  seems,  a  ves- 
sel within  the  meaning  of  the  act.  R.  v,  Bowyer,  4  C  &  P.  559.  See 
R.  V.  Smith,  4  C.  &  P.  519,  (ante,  p.  319).  If  the  ship  had  only  run 
aground,  and  were  afterwards  got  off  in  a  condition  so  as  to  be  easily  re- 
fitted, it  seems  it  would  not  be  an  offence  within  the  act.  See  R.  v.  De 
Londo,  2  East,  P.  C.  1098,  Prove  the  offence  to  have  been  done  nwi- 
liciously  ;  (see  ante,  p.  314);  and  also  prove  the  offence  to  have  been 
committed  with  the  intent  charged  in  the  indictment.  Proving  that  it  was 
done  wilfully  is  of  itself  sufficient  evidence  from  which  the  jury  may  pre- 
sume that  it  was  committed  with  intent  to  prejudice  either  the 
[  *332  ]  owner  or  part-owner  of  the  ship.  *or  of  the  goods;  but  if  the 
intent  charged  be  to  prejudice  the  underwriters,  you  must  prove 
the  policy,  (see  ante,  p.  316;  R.  v,  Gilson,  R.  &  R.  138),  the  incep- 
tion of  the  risk,  and  circumstances  from  which  the  jury  may  infer  the  in- 
tent.    (See  ante,  p.  104). 


DAMAGING    SHIPS,    WITH    INTENT,    &C. 

Statute. 

7  &  8  Geo.  4,  c.  30,  s.  10] — Enacts,  that  if  any  person  shall  unlaw- 
fully and  maliciously  damage,  otherwise  than  by  fire,  any  ship  or  vessel, 
whether  complete  or  in  an  unfinished  state,  with  intent  to  destroy  the 
same,  or  to  render  tlio  same  useless,  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
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the  court,  to  be  traosported  beyond  the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years;  and,  if  a  male, 
to  be^  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  court 
shall  so  think  fit),  in  addition  to  such  imprisonment. 

Indictment. 

Commencement  as  ante^  p.  320] — on  the  high  seas,  feloniously,  unlaw- 
fully, and  maliciously  did  damage  the  said  ship,  ("  any  ship  or  vessel^ 
whether  complete  or  in  an  unfinished  state^^)^  by  then  and  there,  {state 
hoto)  ("  damage  otherwise  than  by  fire^^)y  with  inient  thereby  then  and 
there  to  destroy  the  said  ship,  [or,  to  render  useless  the  said  ship]; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  If  the  offence 
be  committed  in  the  body  of  a  county,  state  the  county  as  venue  in  the  mar^ 
gin^  and  the  special  venue  as  ante,  p.  319.  It  is  not  [necessary  to  state 
the  damage  to  have  been  done  ^'  otherwise  than  byfire,^^  if  the  manner  of 
doing  the  damage  is  stated.     R.  v.  Bowyer,  4  C.  &  P.  559. 

Felony,  transportation  for  seven  years,  or  imprisonment,  (with  or  with- 
out hard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with  or 
without  solitary  confinement,  7  &  8  G.  4,  c.  30,  s.  27,  (ante,  p.  323); 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year,  7  W.  4  &  J  Vict.  c.  90,  s.  5,  (ante,  p.  169) ), 
not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if  the  court 
shall  think  fit.     7  &  8  G.  4,  c.  30,  s.  10. 

Evidence, 

Prove  that  the  defendant  damaged  the  ship  in  the  mode  stated  in  the 
indictment.  It  is  immaterial  whether  the  ship  were  in  a  complete  or  un- 
finished state.  7  &  8  G.  4,  c.  30,  s.  10.  Prove  that  the  act  was  done 
maliciously.  (See  ante,  p.  314).  Prove  the  ownership  of  the  ship  ; 
(see  ante,  p.  319);  and  prove,  also,  circumstances  from  which 
the  intent  stated  in  the  indictment  may  be  inferred,  (see  *ante,  [  *333  ] 
p.  104),  if  it  cannot  be  presumed  from  the  act  itself.  A  plea- 
sure boat  eighteen  feet  long  is,  it  seems,  within  this  statute.  R.  0.  Bow- 
yer,  4  C.  &  P.  659.     See  R.  v.  Smith,  (ante,  p.  319). 


EXHIBITING    FALSE    SIGNALS,    &C. 


Statute. 
7  W.  4,  and  1  Vict.  c.  89,  s.  5] — Enacts,  that  whosoever,  shall  un« 
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lawfully  exhibit  any  false  light  or  signal,  with  intent  to  bring  any  ship  or 
vessel  into  danger,  or  shall  unlawfully  or  maliciously  do  anything  tending 
to  the  immediate  loss  or  destruction  of  any  ship  or  vessel  in  distress, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death. 


Indictment  for  exhibiting  false  Signals,  j 

Sussex,  lo  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that,  before  and  at  the  time  of  committing  the  felony  hereinafter 
mentioned,  a  certain  ship  ("  any  ship  or  rcsscZ"),  the  property  of  some 
person  or  persons  to  the  jurors  aforesaid  unknown,  was  sailing  on  the  high 

seas,  [or^  in  a  certain  river  called  the ],  near  unto  the  parish  of 

in  the  county  aforesaid;  and  that  J.  S.,  late  of  the  parish  aforesaid,  in 
the  county  aforesaid;  labourer,  on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  well  knowing  the  premises,  whilst  the  said  ship  was 
so  sailing  near  unto  the  parish  as  aforesaid,  feloniously  and  unlawfully  did 
exhibit  a  false  light  ("  any  false  light  or  signaV^)^  with  intent  thereby 
then  and  there  to  bring  the  said  ship  into  danger;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  suid  dignity. 

Felony,  death.  7  W.  4  &  I  Vict.  c.  89,  s.  5.  This  sentence  may 
be  recorded.  4  G.  4,  c.  48,  s.  1,  (ante,  p.  251).  This  offence  is  not 
triable  at  any  quarter  sessions.     6  &  6  Vict.  c.  38,   s.    1,  .(ante,  p.  69.) 

Evidence. 

Prove  that  the  ship  was  s&iling  as  stated  in  the  indictment,  and  that  the 
defendant  exhibited  the  false  light  or  signal.     The  intent  must  be  proved 
by  the  circumstances  of  the  case  which  fairly  and  naturally  lead   to  that 
conclusion,  or  by  declarations  made  by  the  defendant.     (See  ante,  p. 
104.) 


Indictment  for  doing  an  At  tending  to  the  immediate  loss  of  a   Ship  in 

Disti^ess, 

Commencement  as  in  the  last  precedenti — near  unto  the  parish  of 


in  the  county  aforesaid,  which  said  ship  was  then  and  there  in  distress, 
and  that  J.  S.  late  of  the  parish  aforesaid,  in  the  county  afore- 
[  *334  ]  said,  *labourer,  on  the  third  day  of  August,  In  the  ninth  year 
of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  afore- 
said, in  the  county  aforesaid,  well  knowing  the  premises,  whilst  the  said 
diip  was  so  in  distress  as  aforesaid,  feloniously,  unlawfully,  and  malicious- 
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]y  did  (4^c.  sUUingthe  act  done — ''  any/Atng'"),  the  said  act  so  done  by  tbe 
said  J.  S.  as  aforesaid,  iheu  and  there  tending  lo  tbe  immediate  loss 
(^^  loss  or  destrucHon^^)  of  the  said  ship;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  death.     See  the  last  precedent. 

Evidence, 

Prove  that  the  ship  was  in  distress,  and  that  the  defendant  knew  it; 
prove  that  the  act  was  done  maliciously;  (see  ante,  p.  314);  and  prove 
that  the  act  done  tended  to  the  immediate  loss  or  destruction  of  the  ship. 


DESTKOTING    PARTS    OF    SHIPS,    &C. 

Statute. 

7  W.  4,  and  1  Vict.  c.  89,  s.  8] — Enacis,  that  whosoever  shall  un- 
lawfully and  maliciously  destroy  any  part  of  any  ship  or  vessel  which  shall 
be  in  distress,  wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  mer- 
chandize, or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fifteen  years  nor  less  than  ten  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 


Indictment  for  Destroying  Part  of  a  Ship^  4^c.,  in  Distress. 

Commencement  as  ante^  p.  333J — the  property  of  some  person  or  per- 
sons to  the  jurors  aforesaid  unknown  was  stranded  and  cast  ashore    (^^m 

distress^  or  wrecked^  stranded,  or  cast  ashore^^)  at  the   parish  of ,  in 

the  county  aforesaid,  and  that  J.  S.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  on  the  third  day  of  August,  in  tbe  ninth  year% 
of  the  reign  of  our  so\'ereign  lady  Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  whilst  the  said  ship  was  so 
stranded  and  cast  ashore  as  aforesaid,  the  hull  of  the  said  ship  (^'  any 
part  of  any  ship  or  vessel  which  shalt  be  in  distress,  or  wreckedj  stranded, 
or  cast  on  shore,  or  any  goods,  merchandize,  or  articles  of  any  kind  be- 
longing to  such  ship  or  vesseV^)  feloniously,  unlawfully,  and  maliciously 
did  destroy  ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity. 

Felony,   transportation  for  not  more  than  fifteen  nor  less   than   ten 
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years,  or  imprisonraent  not  exceeding  three  years,  7  W.  4  &  I  Vict.  c. 

89,  s.  8,  with  or  without  hard  labour,  and  with  or  without  soli<> 
[  *3d5  ]  tary  ^confinement,  such  confinement  not  exceeding  one  month 

at  any  one  time,  nor  three  months  in  any  one  year.  Id.  s.  12, 
(ante,  p.  312). 

Evidence. 

Prove  that  the  ship  was  stranded  or  cast  ashore;  prove  the  destruction 
of  that  part  of  the  ship  stated  in  the  indictment,  and  that  it  was  done  by 
the  defendant  maliciously.     (See  ante,  p.  314). 


CUTTING    AWAY,    &C.    BUOYS,    &C. 


Statute. 


1  &  2  6.  4,  c.  75,  s.  11] — Enacts,  that  if  any  person  or  persons 
shall  wilfully  cut  away,  cast  adrift,  remove,  alter,  deface,  sink,  or  destroy, 
or  shall  do  or  commit  any  act  with  intent  and  design  to  cut  away,  cast 
adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  in  any  other  way  injure 
or  conceal,  any  buoy,  buoy-rope,  or  mark  belonging  to  any  ship  or  vessel, 
or  which  may  be  attached  tp  any  anchor  or  cable  belonging  to  any  ship  or 
vessel  whatever,  whether  in  distress  or  otherwise,  such  person  or  persons 
so  offending  shall,  on  being  convicted  of  such  ofience,  be  deemed  and 
adjudged  to  be  guilty  of  felony,  and  shall  be  liable  to  be  transported  for 
any  term  not  exceeding  seven  years,  or,  in  mitigation  of  such  punishment, 
to  be  imprisoned  for  any  number  of  years,  at  the  discretion  of  the  court 
in  which  the  conviction  shall  be  made. 

Indictment. 

Sussex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
jpresent,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  Sussex, 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  with  force  and  arms,  upon  the  high  seas,  did 
then  and  there  feloniously  and  wilfully  cut  away  a  certain  buoy  (^'  any 
buoy^  buoy'Tope^  or  mark^^)  belonging  to  a  certain  ship  called  the  Rattler, 
the  property  of  J.  N.,  and  then  and  there  attached  to  a  certain  anchor 
and  cable  belonging  to  the  said  ship;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment  for  any  number 
of  years,  in   the  discretion  of  the  court.     1  &2  G.  4,  c.   75,  s.    11. 
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*rhe  statote  does  not  apply  to  Ireland  or  Scotland,  nor  does  it  aSect  the 
cinque  port  or  pilot  aet&.     Sects.  33,  36. 

See  Stat.  2  G.  2,  c^  23^  s.  13,  as  to  cutting  and  destroying,  &c.,  cor* 
dage,  &o.,  in  the  river  Thames;  and  1  &  2  G.  4,  c.  76,  as  to  ofiences 
conunitted  within  the  jurisdiction  of  the  cinque  ports. 

Evidtnc'e. 

iProve  that  the  buoy,  &c.,  belonging  to  the  ship  described  in  the  in*- 
dictment  was  attached  to  an  anchor  and  cable  belonging  to  the  ship;  and 
prove  that  the  defendant  cut  away  the  buoy,  &c.  wilfully.  If  an  intent 
foe  charged  in  the  indtclment,  circumstances  must  be  proved  from  which 
that  intent  may  be  presumed  by  the  jury>. 


♦DESTROtlNO    SEA    BANES,    LOCKS,    AKD    PILtS,    8lC.    [    *336    ] 


StatuU. 

7  &  8  G.  4,  c.  30,  s.  12] — Enacts,  that  if  any  person  shall  unlawful* 
ly  and  maliciously  break  down  or  cut  down  any  sea  bank  or  sea  wall,  or 
the  bank  or  wall  of  any  river,  canal,  or  marsh,  whereby  any  lands  shall 
be  overflowed  or  damaged,  or  shall  be  in  danger  of  being  so,  or  shall  un* 
lawfully  and  maliciously  throw  down,  level,  or  otherwise  destroy  any 
lock,  sluice,  flood-gate>  or  other  work  on  any  navigable  river  or  canal, 
every  such  offender  shall  be  guilty  of  felony^  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  exceeding  four  years;  and  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the 
court  shall  so  think  fit),  in  addition  to  such  imprisonment;  and  If  any 
person  shall  unlawfully  and  maliciously  cut  ofiT,  draw  up,  or  remove  any 
piles,  chalk,  or  other  materials  fixed  in  the  ground,  and  used  for  securing 
any  sea  bank  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canal,  or 
marsh,  or  shall  unlawfully  and  maliciously  open  or  draw  up  any  flood-gate, 
or  do  any  other  injury  or  mischief  to  any  navigable  river  or  c&nal,  with 
intent  and  so  as  thereby  to  obstruct  or  prevent  the  carrying  on,  complet- 
ing, or  maintaining  the  navigation  thereof,  every  such  ofl^ender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  (if  the  court  shall  so  think  fit),  in  addition  to  such 

imprisonment. 

51 
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Indictment  for  cutting  doten  River  or  Sea  Banks, 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  a  certaio 
part  of  the  bank  ('^  any  sea  bank  or  sea  toally  or  the  bank  or  wall  of  any 

river^  canal,  or  marsh^^)  of  a  certain  river  called  the  river ,  there 

situate,  then  and  there  feloniously,  unlawfully,  and  maliciously  did  cut 
down  and  break  down,  by  means  whereof  certain  lands  were  then  and 
there  overflowed  and  damaged  [or,  were  in  danger  of  being  overflowed 
and  damaged] ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Felony,  transportation  for  life,  or  for  not  less  than  seven  years,  or  im- 
prisonment, (with  or  without  hard  labour  for  the  whole  or  any  part  of  the 
imprisonment,  and  with  or  without  solitary  confinement,  7  &  S  6.  4,  c. 
30,  s.  27,  (ante,  p.  323),  such  confinement  not  exceeding  one  month  at 
any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  I  Vict.  c. 
90,  s.  5,  (ante,  p.  169)),  not  exceeding  four  years;  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4,  c.  30,  s.  12. 
This  ofience  is  not  triable  at  any  quarter  sessions.  5  &.  6  Vict.  c.  38, 
$.  1,  (ante,  p.  69). 

[  *337  ]  ^Evidence. 

Prove  that  the  defendant  broke  down  or  cut  down  the  banks  of  the 
river,  situate  as  described  in  the  indictment.  Prove,  also,  that  the  of- 
fence was  committed  maliciously;  (see  ante,  p.  314);  and  prove  that,  in 
consequence  of  the  breaking  or  cutting  of  the  banks,  certain  lands  were, 
or  were  in  danger  of  being,  overflowed,  as  stated  in  the  indictment. 


Indictment  for  throwing  doten^  4^.,  Locks  on  Rivers,  ^c. 

Commencement  as  ante,  p,  169] — in  the  county  aforesaid,  a  certain 
lock,  ("  any  lock,  sluice,  flood-gate,  or  other  worfc")  on  a  certain  canal, 
("  any  navigable  river  or  canaV^),  called  the  -i ,  there  situate  and  be- 
ing, then  and  there  feloniously,  unlawfully,  and  maliciously  did  throw 
down,  (^^  throw  down,  levels  or  otherwise  destroy'^^);  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Felony.     See  the  last  precedent.     7  &  8  G.  4,  c.  30,  s.  12. 

Evidence, 
Prove  that  the  defendant  threw  down,  &c.,  the  lock  in  question,  upon 
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the  canal  or  navigable  river,  as  described  in  ibe  indictment;  prove  the 
local  situation  of  the  canal  or  river;  and  prove  that  it  was  done  malicious- 
ly.    (See  ante,  p.  314). 


Indictment  for  ciUtingj  ^c,  Piles^  ^c,  in  Rivers  or  Sea  Banks. 

Commencement  as  ante^  p.  169] — in  the  cqunty  aforesaid,  a  certain 

pile,  ('^  any  piles^  chalky  or  other  materials  fixed  in  the  ground^  and  used 

for  securing  any  sea  bank  or  sea  tralZ,  or  the  bank  or  wall  of  any  river, 

canal,  or  mars/i"),  then  and  there  fixed  in  the  ground,  and  then  and  there 

used  for  securing  the  bank  of  a  certain  river  called  the  river ,  there 

situate,  then  and  there  feloniously,  unlawfully,  and  maliciously  did  cut  off, 
("  cut  off,  draw  up,  or  ?-emorc");  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment,  (with  or  with- 
out hard  labour  for  the  whole  or  any  part  of  the  imprisonment,  and  with 
or  without  solitary  confinement,  7  &  8  G.  4.  c.  30,  s.  27,  (ante,  p.  323), 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169) ), 
not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if  the 
court  shall  think^fit.     7  &  8  G.  4,  c.  30,  s.  12,  (ante,  p.  336). 

Evidence. 

Prove  that  the  pile  was  fixed  in  the  ground,    and  used  to 
secure  the  *bank  of  the  river,  situate  as  described  in  the  in-  [  *338  ] 
dictment;  prove  that  the  defendant  cut  it,  and  prove  that  he 
did  so  maliciously.     (See  ante,  p.  314). 


Indictment  for  opening  Flood-gates,  ^c,  with  Intent,  ^c. 

Commencement  as  ante.,'  p.  169] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  open  and  draw  up  ("  open  or  draw  up 
any  flood-gate,  or  do  any  other  injury  or  mischief  to  any  navigable  river 
or  canaV^)  a  certain  flood-gate  there  situate,  of  and  belonging  to  a  certain 

navigable  river  called  the  river ,   with  intent  thereby  ("  with  intent 

and  so  as  thereby^^)  then  and  there  to  obstruct  and  prevent  (''  obstruct  or 
prereni")  the  carrying  on  ("  carrying  on,  completing,  or  maintaining^^) 
of  the  navigation  of  the  said  navigable  river;  and  that  the  said  J.  S. 
thereby  then  and  there  did  obstruct  the  carrying  on  of  the  navigation  of 
the  said  navigable  river;  against  the  form  of  the  statute  in  such  case  made 
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and  provided,  and  against  the  peace  of  our  lady  the  Queen,  bidt  crown 
and  dignity. 

Felony.     See  the  last  precedent.     7  &  8  G.  4,  c.  30,  s.  12. 

Evidence. 

Prove  that  the  defendant  opened  or  drew  up  the  flood-gate  of  the 
navigable  river  m  question^  in  the  parish  stated  in  tb»  indictment.  Prove 
that  he  did  so  maliciously;  (see  ante,  p.  314);  prove  the  intent  from 
circumstances  from  which  the  jury  may  infer  it;  (see  ante,  p.  104);  and 
prove  that  the  navigation  was  obstructed,  which  alone  will  be  sufficieot 
evidence  of  the  intent. 


DESTROYING  PUBLIC  BRIDGEa,  &C« 


Statute. 


7  &  8  G.  4,  c.  30,  s.  13] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  pull  down,  or  In  anywise  destroy,  any  public  bridge,  or 
do  any  injury  with  intent  and  so  as  thereby  to  render  such  bridge  or  any 
part  thereof  dangerous  or  impassable  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discreiion  of 
the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  private- 
ly whipped,  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprison- 
ment. 


Indictment  for  pulling  dovm  a  Public  Bridge, 

CommencetDent  as  anie^  p.    169] — in  the  county  aforesaid,   a  certain 
public  bridge  ('*  any.  public  bridge*^)  there  situate,  then  and  there  feloni- 
ously, unlawfully,  and  maliciously  did  pull  down  and  destroy 
[  *339  ]  *[^^  pull  down^   or  in  anywise  destroy^^);  against  the  form  of 
the  statute  in  such  case    made  and   provided,  and   against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or  impri? 
sonment,  (with  or  without  hard  labour  for  the  whole  or  any  part  of  the 
imprisonment,  and  with  or  without  solitary  confinement,  7  J^  8  G.  4,  c. 
30,  s.  27,  (ante,  p.  323) ,  such  confinement  not  exceeding  one  montb  At 
any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict,  c, 
90,  s.  5.  (ante,  p.  169)  ),  not  exceeding  four  years;  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  ihi 
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rniprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4,  c'  20,  s.  13. 
This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Evidence, 

Prove  that  the  defendant  pulled  down  or  destroyed  the  bridge,  which 
was  a  public  bridge,  and  situate  as  described  in  the  indictment;  and  prove 
that  it  was  done  maliciously.     (See  ante,  p.  314). 


Indietment  for  injuring  a  Bridge^  ^c. 

Commencement  as  antc^  p.  169] — in  the  county  aforesaid,  feloniously,; 
unlawfully  and  maliciously  did  {state  the  jnjury)  a  certain  public  bridge 
there  situate,  with  intent  thereby  ^  with  intent  and  so  as  thereby^^)  then 
and  there  to  render  the  said  bridge  (^'  such  bridge  or  any  part  thereoj^^) 
dangerous  and  impassable;  and  that  the  said  J.  8.  did  thereby  then  and 
there  render  the  said  bridge  dangerous  and  impassable;  against  the  fornx 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

Felony.     See  the  last  precedent.     7  &  8  G.  4,  c.  30,  s.  13. 

Evidence. 

Prove  that  the  defendant  did  the  injury  to  the  public  bridge  stated  in  the 
indictment.  Prove  that  the  bridge  is  situated  as  described;  and  pro^ 
that  the  act  was  done  maliciously  by  the  defendant.  (See  ante,  p.  314). 
Circumstances  must  be  proved,  from  which  the  intent  may  be  inferred; 
(see  ante,  p.  104);  and  it  must  also  be  proved  that  the  bridge  was,  by 
the  act  of  the  defendant,  rendered  dangerous  or  impassable,  which  alone 
is  sufficient  evidence  of  the  intent. 


DESTROYING    TURNPIKE-GATES,    &C. 

Statute. 

7  &  8  G.  4.  c.  30.  s.  14] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  throw  down,  level,  or  otherwise  destroy,  in  whole  or  in 
part,  any  turnpike-gate,  or  any  wall,  chain,  rail,  post,  bar,  or 
other  fence  belonging  to  any  turnpike-gate  set  up  or  erected  *to  [  *340  ] 
prevent  passengers  passing  by  without  paying  any  toll  directed 
■to  be  paid  by  any  act  or  acts  of  Parliament  relating  thereto,  or  any  house, 
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buildiog,  or  weighing-engine,  erected  for  the  belter  collection,  ascertain- 
ment, or  security  of  any  such  toll,  every  such  offender  shall  be  guilty  of 
a  misdemeanor,  and  being  convicted  thereof,  shall  be  punished  accord- 
ingly. 

Indictment. 

Commencement  as  ante^  p.  169] — ^in  the  county  aforesaid,  a  certain 
turnpike-gate  ^  any  turnpike-gale^  or  any  vaU,  chain^  rail,  posty  bar, 
or  other  fence  belonging  to  any  turnpike-gate^  or  set  up  or  erected  to  pre- 
vent passengers  passing  by  without  paying  any  toll  directed  to  be  paid  by 
any  act  or  acts  of  Parliament  relating  thereto^  or  any  house^  building  or 
weighing-engine  erected  for  the  better  collectiony  ascertainment,  or  securi* 
ty  of  any  such  tolV^),  there  situate,  then  and  there  unlawfully  and  mali- 
ciously did  throw  down,  level,  and  destroy,  (^'  throw  down,  level,  or 
otherwise  destroy,  in  whole  or  in  part^^);  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment,  or  both.  7  &  8  G.  4,  c.  30, 
s.  14. 

Evidence. 

Prove  that  the  defendant  threw  down,  levelled,  or  otherwise  destroyed 
the  turnpike-gate,  situate  as  described  in  the  indictment;  and  that  it  was 
done  maliciously.     (See  ante,  p.  314. 


OBSTRUCTING    ENGINES    OR   CARRIAGES    ON    RAILWAYS,   &C. 

Statutes. 

3  &  4  Vict.  c.  97,  s.  15] — Enacts,  that  every  person  who  shall  wilful- 
ly do,  or  cause  to  ha  done,  anything  in  such  manner  as  to  obstruct  any 
engine  or  carriage  using  any  railway,  or  to  endanger  the  safety  of  persons 
conveyed  in  or  upon  the  same,  or  who  shall  aid  or  assist  therein,  shall  be 
guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court  before  which  he  shall  have  been  convicted,  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
two  years. 

Sect.  21 — J[Ieaning  of  the  word  ^^  Railway^^] — Enacts,  that  where- 
ever  the  word  "  railway"  is  used  in  this  act,  it  shall  be  construed  to  ex- 
tend to  all  railways  constructed  under  the  powers  of  any  act  of  Parlia- 
roent,  and  intended  for  the  conveyance  of  passengers  in  or  upon  carriages 
drawn  or  impelled  by  the  power  of  steam,  or  by  any  other  mechanical 
power. 
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Indictment, 

Commencement  as  ante^  p,  169]— in  the  county  aforesaid,  unlawfully 
and  wilfully  did  (state  the  act—''  anything'')  in  such  manner  as  thereby 
to  obstruct  a  certain  engine  and  certain  carriages   then  and   there  using  a 

certain  railway  called ,  and  10  endanger  the  safety  of  divers  per- 

sons  then  and  there  conveyed  in  and  upon  the  said  engine  and 
carriages,  and  that  the  said  J.  S.  did  thereby  then  *and  there  [  *34I   ] 
obstruct  the  said  engine  and  carriages,  and  endanger  the  safety 
of  the  said  persons  so  conveyed  in  and  upon  the  same  as  aforesaid;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  not  exceed- 
ing two  years.     3  &  4  Vict.  c.  97,  s.  15. 

Evidence. 

Prove  that  the  defendant  did,  or  aided  and  assisted  in  doing,  the  act 
charged  in  the  indictment;  that  it  was  done  wilfully;  and  that  the  effect  of 
it  was  to  obstruct  an  engine  or  carriage  using  the  railway,  or  to  endanger 
the  safety  of  persons  conveyed  in  or  upon  the  engine  or  carriage.  The 
word  "  wilfully,"  in  the  statute,  means  no  more  than  designedly,  and  it  is 
not  necessary  to  shew  that  the  defendant  did  the  act  expressly  with  the 
object  of  obstructing  the  carriages,  &c.  Reg.  v.  Holroyd,  2  M.  &  Rob. 
339. 


DESTROYING    DAMS    OR    FISH    PONDS,    &C. 


Statute. 

7  &  8  G.  4,  c.  30.  s.  15] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  break  down  or  otherwise  destroy  the  dam  of  any  fish 
pond,  or  of  any  water  which  shall  be  private  property,  or  in  which  there 
shall  be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy 
any  of  the  fish  Jn  such  pond  or  water,  or  so  as  thereby  to  cause  the  loss 
or  destruction  of  any  of  the  fish,  or  shall  unlawfully  and  maliciously  put 
any  lime  or  other  noxious  material  in  any  such  pond  or  water,  with  intent 
thereby  to  destroy  any  of  the  fish  therein,  or  shall  unlawfully  and  mali- 
ciously break  down  or  otherwise  destroy  the  ds^n  of  any  mill  pond,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transport* 
ed  beyond   the   seas   for  the  term   of  seven  years,  or  to  be   impris- 
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oned  for  any  term  not  exceeding  two  years;  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the  court  shall 
so  think  fit),  in  addition  to  such  imprisonment. 

Indictment  for  breaking  down  the  Dam  of  a  Fish  Pond. 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  the  dam  of  a 
certain  fish  pond,  {^Hhe  dam  of  any  fish  pond,  or  of  any  water  which 
shall  be  private  property,  or  in  which  there  s)iall  be  anyjprivate  right  of 
fishery^^),  of  one  J.  N.,  there  situate  then  and  there  unlawfully  and  ma- 
liciously did  break  down  and  destroy,  {'^  break  down  or  otherwise  de- 
stroy^^),  with  intent  thereby  then  and  there  to  take  and  destroy  the  fish  in 
the  said  pond  then  and  there  being,  [or,  and  did  thereby  then  and  there 
cause  the  loss  and  destruction  of  divers  of  the  fish  in  the  said  pond  then 
and  there  being] ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 

dignity. 
[  *342  ]  *Misdemeanor,  transportation  for  seven  years,  or  imprison- 
ment, (with  or  without  hard  labour  for  the  whole  or  any  part 
of  the  imprisonment,  and  with  or  without  solitary  confinement,  7  &  8  6. 
4,  c.  30,  s.  27^  (ante,  p.  323),  such  confinement  not  exceeding  one 
month  at  any  one  time,  nor  three  months  in  any  one  year,  7  W.  4.  &  1 
Vict  c.  90,  s. '5,  (ante,  p.  169)),  not  exceeding  two  years;  and  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in  ad- 
dition to  the  imprisonment,  if  the  court,  shall  think  fit.  7  &  8  G.  4,  c. 
30,  s.  15. 

Evidence. 

Prove  that  the  defendant  broke  down  or  destroyed  the  dam  of  the  fish 
pond  of  J.  N.,  situate  as  described  in  the  indictment;  and  that  it  was 
done  maliciously  (see  ante,  p.  314);  and  prove  circumstances  from 
which  the  intent  may  be  inferred  (see  ante,  p.  104);  and  if  the  loss  of 
fish  be  stated  in  the  indictment,  prove  that  fact. 


Indictment  for  putting  Lime,  ^c.  into  a  Fish  Pond* 

Commencement  as  ante,  p.  169] — in  the  county  aforesaid,  unlawfully 
and  maliciously  did  put  a  large  quantity,  to  wit,  ten  bushels  of  lime 
("  lime  or  other  noxious  materiaV^)  into  a  certain  fish  pond,  (see  the  last 
precedent)  of  one  J.  N.,  there  situate,  with  intent  thereby  then  and  there 
to  destroy  the  fish  in  the  said  pond  then  and  there  being:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
•our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor.     See  the  last  precedent.     7  &  8  G.  4,  c.  30,  s.  16. 
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Evidence. 

Prove  that  the  defeDdant  put  lime,  &c.  into  the  fish  pond  of  J.  N., 
situate  as  described  in  the  indictment,  and  that  it  was  done  maliciously 
(see  ante,  p.  314),  as,  that  the  lime  or  other  noxious  thine  would  destroy 
the  fish. 


Indictment  for  breaking  down  a  JUill  Dam. 

Vommenctmeni  as  anle^  p.  IGO] — in  the  county  aforesaid,  the  dam  of 
a  certain  mill  pond  of  J.  N.,  there  situate,  unlawfully  and  maliciously  did 
break  down  and  destroy,  {^^  break  downi)r  otherwise  destroy^^);  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor.  See  the  last  precedent  but  one.  7  &:  S  G.  4,  c.  30, 
s.   15. 

Evidence, 

m 

Prove  that  the  defendant  broke  down  the  dam  of  a  ini)l  pond  in  the 
occupation  of  J.  N.,  situate  as  described  in  the  indictnffeni;  and  prove 
that  it  was  done  maliciously.     (See  ante,  p^.  314). 


♦killing  or  maiming  cattle.  £  *343  ] 


Statute. 

7  &  8  G.  4,  c.  30,  s.  16] — Enacts,  that  if  any  person  shall  unlawfully 
imd  maliciously  kill,  maim,  or  wound  any  cattle,  every  such  offender  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years;  or  to  be  imprisoned  for  any  tertn  not 
exceeding  four  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  public- 
ly or  privatdy  whipped,  (if  the  court  shall  so  think  fit))  in  addition  to 
such  imprisonment. 

7  W.  4  &  1  Vict.  c.  90,  s.  2]— Recites  7^8  G.  4,  c.  30,  and  re» 
ptals  so  much  thereof  as  relates  to  the  punishment  of  persons  convicted  sf 
any  oj  the  offences  therein  specified^  and  enacts,  that  every  person  con- 
victed after  the  commencement  of  this  act  (1st  Oct.   1837)  of  any  of 

such  oiiiBiices  respectively,  shall  be  liable  to  be  transported  beyond  the 

53 
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seas  for  any  term  not  exceeding  fifteen  years,  and  not  less  than  ten  years; 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

Indictment. 

Commencement  an  ante^  p.  169] — in  ihe  county  aforesaid,  one  geld- 
ing, {'^any  cirfi/c"),  of  ibd  price  often  pounds,  of  the  goods  and 
chattels  of  J.  N.,  then  and  there  being,  feloniously,  unlawfully,  and 
maliciously  did  kill,  ("  killy  uiatwi,  or  wotimrf");  against  the  form  of  the 
statutes  in  such  case  mn&e  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  The  particular  species  of  cattle 
killedy  maimed^  or  wounded  must  be  specified;  an  allegation  that  the 
prisoner  maimed  certain  cattle  is  not  sufficient.  R.  v.  Chalkley^  R.  ^ 
R.  268.'  The  uord  "  cattle^^  is  the  only  word  used  in  the  statute;  and 
this  J  informer  statutes  upon  this  subject^  (9  6.  1^  c.  22,  ^.  1;  4  G.  4, 
c.  54,  s.  2),  has  been  holden  to  include  horses^  as  well  as  oxen^  ^c.  R. 
V.  Pa/y,  2  JV.  Bl  721;  and  ^Iso  pigSj-  R.  v.  Chappie^  R.  4r  *•  77; 
and  asses,  R*  v.  Whitney,  1  Mood.  C.  C  3. 

Felony,  transportation  for  not  more  than  fifteen  nor  less  than  ten  years, 
or  imprisonment  not  exceeding  three  years,  7  W.  4  &  I  Vict.  c.  90,  s. 
2,  with  or  without  hard  labour,  and  with  or  without  solitary  confinement, 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  ^e  year.     Id.  s.  3,  (ante,  p.  195). 

Evidence. 

Prove  that  the  defendant  killed  the  horse,  the  property  of  J.  N. 
Prove,  also,  that  it  was  done  maliciously;  (see  ante,  p.  314) ^  but  it  is 
not  now  necessary,  as  it  was  formerly,  to  prove  the  ofience  to  have  been 
committed  from  malice  to  the  owner.     Reg.  v.  Tivey,  1  C.  &  K.  704. 

Upon  an  indictment  for  administering  sulphuric  acid  to  a  horse,  evi- 
dence may  be  given  of  other  acts  of  administering,  in  order  to  shew  the 

intent.  R.  t^.  Mogg,  4  C.  &.  P.  364. 
[  *344  ]  *To  constitute  a  maiming  within  this  statute,  a  permanent  in- 
jury must  be  inflicted  on  the  animal.  Reg.  v.  Jeans,  1  C.  &  K. 
539.  But  if  a  wounding  be  alleged,  it  is  not  necessary  to  prove  a  perma- 
nent injury.  Where  the  wounding  proved  was  driving  a  nail  into  the  frog  of 
a  horse's  foot,  but  it  appeared  that  the  horse  was  likely  to  recover,  it  was 
objected  that  no  wounding  was  within  the  meaning  of  the  act,  that  was  not 
productive  of  permanent  injury  to  the  animal;  but  the  judges  overruled 
the  objection,  holding  that  the  word  "  wound"  was  used  by  the  legislature 
as  contradistinguished  from  maiming,  which  is  a  permanent  injury.  Rv». 
Haywood,  2  East,  P.  C.  1077;  R.  &  R.  16. 

Upon  an  indictment  for  killing,  wounding,  and  maiming  a  mare,  it  ap- 
peared tliat  the  defendant  poured  nitrous  acid  bto  her  ear,  some  of  whi<4i 
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either  ran  into  her  eye,  or  was  poured  into  it,  and  blinded  her:  she  was 
killed  by  her  owner,  and  surgeons  proved  that  the  injuries  done  to  tlie 
ear  were  not  wounds,  but  ulcers;  the  defendant  was  therefore  convicted 
of  the  maiming,  and  the  judges  held  the  conviction  right.  R.  o.  O^^s, 
1  Mood.  C.  C.  205.  * 

Upon  an  indictment  for  wounding  a  sheep,  it  appeared  that  the  prisoner 
set  a  dog  at  the  sheep,  which  bit  it;  and  Park,  J.,  held  that  this  was  not 
a  wounding  within  the  meaning  of  the  act^  R.  v.  Hughes,  2  C.  &  P. 
420.  But  where  the  prisoner  set  fire  to  a  cowhouse,  in  which  was  a  cow 
which  was  burnt  to  death,  Taunton^  J.,  held,  the  prisoner  could  be  con- 
victed upon  an  indictment  for  killing  the  cow.  R.  v.  Haughton,  5  C.  & 
P.  659. 


DESTROYING    UOPBIND. 


SlatuU. 

7  &  8  G.  4,  c.  30,  s.  18] — Enacts,  that  if  any  person  shall  unlawful- 
ly and  maliciously  cut  or  otherwise  destroy  any  bopbinds  growing  on  poles 
in  any  plantation  of  hops,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  tban 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years; 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
(if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

7  W.  4  &  1  Vict.  c.  90,  s.  2— Recites  7  &  8  G.  4,  c.  30,  s.  18,  and 
repeah  so  much  thereof  as  relates  to  the  punishment  of  persons  convicted 
of  offences  therein  specified^  and  enacts,  that  every  person  convicted  after 
the  commencement  of  this  act  (1st  Oct.  1837)  of  any  of  such  offences 
respectively,  shall  be  liable  to  be  transported  beyond  the  seas  for  any 
ternri  not  exceeding  fifteen  years,  nor  les?  than  ten  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years. 

Indictment. 

Commencement  as  ante  J  p,  169] — in  the  county  aforesaid,  one  thou* 
sand  bopbinds,  the  property  of  one  J.  N.,  then  and  there  grow- 
ing *on  poles  in  a  certain  plantation  of  hops  of  the  said  J.  N.  [  *345  ] 
there  situate,  then  and  there  feloniously,  unlawfully,  and  mali- 
ciously did  cut  and  destroy,  (^^  cut  or  otherwise  destroy^) ;  against  the 
form  of  the  statutes  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 
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Felony,  transportation  for  not  more  than  fifteen  years,  nor  less  than  ten 
years/  or  imprisonment  not  exceeding  three  years,  7  W.  4  &  1  Vict.  c. 
90,  s.  2,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finttU€Hit,  such  confinement  not  exceeding  one  month  at  any  one  time,  nor 


three  months  in  any  one  year.     Id.  s.  3,  (ante,  p.  195). 

Evidence.  • 

Prove  that  the  defendant  cot  or  otherwise  destroyed-  the  hopbinds,  or 
some  part  of  them,  as  alleged;  that  they  were  at  the  time  growing  in  a 
plantation  of  hops,  situate  as  described;  and  that  the  plantation  belonged 
to  J.  N.  Prove  ako,  that  the  act  was  done  maliciously.  (See  ante,  p. 
314), 


PESTRQTING    TRGfS,    ftc. 


^! 


Statute. 


7  &  8  G.  4,  c.  30,  s.  19] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage, 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or 
avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house, 
every  such  ofiender  (in  case  the  amount  of  the  injury  done  shall  exceed 
the  sura  of  one  pound)  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  (if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment;  and  if  any  person  shall  unlawfully  and 
maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage, 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  growing  elsewhere  than  in  any  of  the  situations  hereinbefore 
mentioned,  every  such  offender  in  case  the  amount  of  the  injury  done 
shall  exceed  the  sum  of  five  pounds)  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
court  may  award  for  the  felony  hereinbefore  last  mentioned. 


Indictment  for  cutting,  ^c,  Trees,  ^e.  in  Parks,  fyc,  Value  above  H. 

Commencement  as  ante,  p.   169] — in  the  county  aforesaid,  two  elm 
trees,  (*'  the  ichok  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
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underwood^^)  tbe  property  of  J.  N,,  then  and  there  growing  in  a  certain 
park  ("par/c,  pleasure-groundj  gardetiy  orchardj  or  avenue^  or 
*any  ground  adjoining  or  belonging  to  a  dwelling-house^^)  of  [  *34G  ] 
the  said  J.  N.,  there  situate,  then  and  there  reloniously,  iin- 
lawfully,  and  ntaliciously  did   cut  and  damage,  ^  cu/,  breaks  bark^  root 
up  J  or  othermse  destroy  or  damage^^)^  thereby  then  and  there  doing  injury 
to  the^id  J.  N.  to  an  amount  exceeding  the  sum  of  one  pound,  to  wit, 
the  amount  of  two  pounds;  against  the  form  of  the  statute  in  such  case- 
made  and  provided,  and  against  the   peace  of  our  lady  the  Queen,  her 
crown  and  dignity.     j9  count  may  be  added  for  cutting  toith  intent  to  steal 
the  trees,     {See  ante^  p.  207). 

Felony,  transportation  for  seven  years,  or  imprisonment,  (with  or  with- 
out hard  labour  for  the  whole  or  any  part  of  tbe  imprisonment,  and  with 
or  without  solitary  confinement,  7  &  8  G.  4,  c.  30,  s.  27,  (ante,  p.  323), 
such  confinement  not  exceeding  one  month  at  anyone  time,  nor  three 
months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  6,  (ante,  p.  169)), 
not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if  the 
court  shall  think  fit.     7  &  8  G.  4,  c.  30,  s.  16. 

Evidence. 

Prove  that  the  defendant  ''  cut,  broke,  barked,  rooted  up,  or  otherwise 
destroyed  or  damaged"  (these  are  the  words  in  the  statute)  one  or  more 
of  the  trees  mentioned  in  the  indictment,  and  that  the  injury  done  exceeds 
the  sum  of  one  pound.  A  variance  in  the  number  of  trees  is  not  mate- 
rial. Prove  that  the  trees,  at  the  time,  were  growing  in  a  park,  situate 
as  described  in  the  indictment,  (or^  "  in  a  pleasure-ground,  garden, 
orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging  to  a  dwelling- 
house");  see  R.  V,  Hodges,  M.  &  M.  341,  (ante,  p.  207);  and  that 
they  were  the  property  of  J.  N.  Prove,  also,  that  the  trees  were  cut 
maliciously;  (see  ante,  p.  314);  but,  if  it  be  doubtful  whether  the  de- 
fendant did  not  intend  to  steal  the  trees,  add  a  count  to  meet  that.  (See 
ante,  p.  104). 


Indictment  for  cuttings  ^c,   Trees^  4^c.,  growing  elsewhere.     Value 

above  51. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  ten  elm 
trees,  (see  the  last  precedent)^  the  property  of  J.  N.,  then  and  there 
gi;gwing  in  a  certain  close,  ("  elsewhere  than  a  parky^^  <^c.,  see  the  last 
precedent)  y  of  the  said  J  J.  N.,  there  situate,  then  and  there  feloniously, 
unlawfully,  and  maliciously  did  cut  and  damage,  (see  the  last  precedent)^ 
thereby  then  and  there  doing  injury  to  the  said  J.  N.  to  an  amount  ex- 
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ceeding  the  sum  of  five  pounds,  to  wit,  the  amount  of  six  pounds;  agunsi 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity* 

Felony.     See  the  last  precedent.     7  &  8  G.  4,  c.  30,  s.  19. 

Evidence. 

Prove  that  the  defendant  cut,  &c.,  the  trees  mentioned  in  the  indict- 
ment, or  some  of  them:  that  the  trees  were  the  property  of  J.  N.  that  is, 
that  they  were  growing  on  land  belonging  to  him,  or  in  his  occupation; 
that  the  damage  exceeds  52.;  and  that  the  cutting  was  done  maliciously. 
(See  ante,  p.  314).  It  is  not  necessary  to  prove  that  the  trees  grew  else- 
where than  in  a  park,  &c. 


[    *347    ]    *DC8TR0VIlf6   TREES,  &C.,  AFTER  PREVIOtrs  CQIlVICTIOlfS. 

Statute. 

7  &  8  G.  4,  c.  30,  s.  20] — ^Enacts,  that  if  any  person  shall  unlaw- 
fully and  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or 
damage,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  un- 
derwood, wheresoever  the  same  may  be  respectively  growing,  the  injury 
done  being  to  the  amount  of  one  shilling  at  the  least,  every  such  offender, 
being  convicted  before  a  justice  of  the  peace,  shall,  for  the  first  ofience, 
forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum 
of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet; 
and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  one  of  the 
said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall,  for  such  second  offence,  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  bard  labour  for  such 
term,  not  exceeding  twelve  calendar  months,  as  the  convicting  justice 
shall  think  fit;  and  if  such  second  conviction  shall  take  place  before  two 
justices,  they  may  further  order  the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days 
from  the  time  of  such  conviction;  and  if  any  person  so  twice  convicted 
shall  afterwards  commit  any  of  the  said  offences,  such  offender  shall  be 
deemed  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to  any 
of  the  punishments  which  the  court  may  award  for  the  felony  hereinbefore 
last  mentioned,  (s.  19,  ante,  p.  345.) 

Sect.  40] — Enacts,  that  every  justice  of  the  peace,  before  whom  any 
person  shall  be  convicted  of  any  offepce  against  this  act,  shall  transmit  tne 
conviction  to  the  next  court  of  general  or  quarter  sessions  which  shall  be 
holden  for  the  county  or  place  wherein  the  offence  shall  have  been  com- 
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rnitted,  there  to  be  kept  by  the  proper  officer  among  the  records  or  tlie 
court;  and  upon  any  indictment  or  informaiion  against  any  person  for  a 
subsequent  offence,  a  copy  of  such  conviction,  certified  by  the  proper  of- 
ficer of  the  court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence 
to  prove  a  conviction  for  the  former  offence,  and  the  conviction  shall  be 
presumed,  to  have  been  unappealed  against,  until  the  contrary  be  shewn. 


Indiclmenty  after  Two  previous  Convictions^  for  cxUting  Trees y  ^c.  where- 
soever errotoine*  Value  Is, 


soever  growings  Value  Is, 


Commencement  as  in  the  precedent^  ante^  p.  208,  staling  the  two  previ- 
ous  convictions  to  the  end] — And  the  jurors  aforesaid,  upon  their' oath  afore- 
said, do  further  present,  that  the  said  J.  S.,  late  of  the  parish  aforesaid, 
in  the  county  aforesaid,  labourer,  afterwards,  and  after  he  had  been  so 
twice  convicted  as  aforesaid,  to  wit,  on  the  third  day  of  August,  in  the 
year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  one 
other  elm  tree,  (^'  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  undenoood,^^)  the  property  of  J.  N.,  then  and  there  growing,  felo- 
niously, unlawfully,  and  maliciously  did  cut  and  damage,  . 
{^^cut,  break,bark,rootup,orotherwisedestroy^^)  ^thereby  then  I*  343  ] 
aud  there  doing  injury  to  the  said  J.  N.  to  the  amount  of  two 
shillings;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony.     See  the  last  precedent  but  one.     7  &  8,G.  4,  c.  30,  s.  30. 

Evidence. 

Prove  the  two  previous  convictions  by  an  examined  or  certified  copy. 
(See  ante,  p.  125;  7  &  8  G.  4,  c.  30,  s.  40,  supra).  Prove  the  iden- 
tity of  the  defendant;  and  prove  that  he  cut  and  damaged  the  tree,  the 
property  of  J.  N.;  prove  that  it  was  done  maliciously;  (see  ante,  p. 
314);  and  prove  that  the  damage  exceeds  Is, 


DESTROriNG   PLANTS,    &C. 


Statute. 


7  &  8  G.  4,  c.  30,  s.  21] — Enacts,  that  if  any  person  shall  unlawfully 
and  maliciously  destroy,  or  damage  with  intent  to  destroy,  any  plant,  root, 
fruit,  or  vegetable  production,  growing  in  any  garden,  orchard,  nursery, 
ground,  hothouse,  greenhouse,  or  conservatory,  every  such  offender,  be- 
ing convicted  thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion 
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of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  six  calendar  months,  or  else  shall 
forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum 
oC  money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seeiy  meet; 
and  if  any  person  so  convicted  shall  afterwards  commit  any  of  the  said  of- 
fences, such  offender  shall  be  deemed  guilty  of  felony,  and  being  convict- 
ed thereof,  shall  be  liable  to  any  of  the  punishments  which  the  court  may 
award  for  the  felony  beieinbefore  last  mentioned,   (s.  19,  ante,  p.  345). 


Indictment  after  a  previous  Conviction,  for  destroying   Plants,  4'^.,  in  a 

Garden,  ^c. 

Commencement  as  in  the  precedent,  ante,  p.  208,  setting  out  the  con- 
viction to  the  er^d] — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  the  said  J.  N.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  afterwards,  and  after  he  was  so  convicted  as  aforesaid, 
on  the  third  day  of  August,  in  the  year  aforesaid,  at  the  parish  of  B.,  in 
the  said  county  of  M.,  twenty  pounds  weight  of  grapes,  {^^  any  plants 
root,  fruit,  or  vegetable  production^^)  of  the  value  of  five  shillings,  the 
property  of  J.  N.,  in  a  certain  garden,  ("  in  any  garden,  orchard,  nur- 
sery-ground, hothouse,  greenhouse,  or  conservatory^^),  of  the  said  J.  N., 
there  situate,  then  and  there  growing,  then  and  there  feloniously,  unlaw- 
fully, and  maliciously  did  destroy,    (^*' destroy,  or  damage  with  intent  to 

destroy^^) ;  against  the  form  of  the  statute  in  such  case  made 
[  ^349  ]  and  provided,  *and  against  the  peace  of  our  lady  the  Queeu, 

her  crown  and  dignity. 
Felony.     See  the  last  precedent  but  two.     7  &  8  G-  4,  c.  30,  s.  21. 

Evidence. 

Prove  the  former  conviction  by  an  examined  or  certified  copy,  (ante, 
p.  125),  and  the  identity  of  the  defendant.  Prove  the  second  offence 
stated  in  the  indictment;  that  the  defendant  destroyed  the  grapes;  that 
they  were,  at  the  time,  growing  in  the  garden  of  J.  N.,  situate  as  describ- 
ed in  the  indictment;  and  that  the  off^'jnce  was  committee!  maliciously. 
(See  ante,  p.  314). 

The  words  '*  plant"  or  "  vegetable  production"  do  not  apply  to  young 
trees.     R.  v.  Hodges,  M.  &  M.  341.     (See  ante,  p.  211). 
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ftESTROriNG    OR    DAMAGING    WORKS    OF    ART,    &C.,    IN    MUSEUMS,  UlC. 


StatiUt. 

8  &  9  Vicl.  c.  44,  s.  1] — ^Enacts,  that  from  and  after  the  passing  of 
this  act,  every  person  who  shall  unlawfully  and  maliciously  destroy  or  da- 
mage any  thing  kept  for  the  purposes  of  art,  science,  or  literature,  or  as 
an  object  of  curiosity,  In  any  museum,  gallery,  cabinet,  library,  or  other 
repository,  which  museum,  gallery,  cabinet,  library,  or  other  repository 
is,  either  at  all  times,  or  from  time  to  time,'  open  for  the  admission  of  the 
public,  or  of  any  considerable  number  of  persons,  to  view  the  same,  either 
by  permission  of  the  proprietor  thereof,  or  by  the  payment  of  money  be- 
fore entering  the  same,  or  any  picture,  statue,  monument,  or  painted  glass, 
in  any  church  or  chapel,  or  other  place  of  religious  worship,  or  any  statue 
or  monument  exposed  to  public  view,  shall  be  guilty  of  a  misdemeanor, 
and  being  duly  convicted  thereof,  shall  be  liable  to  be  imprisoned  for  any 
period  not  exceeding  six  months,  and  if  a  male,  may,  during  the  period  of 
such  imprisonment,  be  put  to  hard  labour,  or  be  once,  twice,  or  thrice 
privately  whipped,  in  such  manner  as  the  court  before  which  such  persos 
shall  be  tried  shall  direct. 

Sect.  2 — Malice  against  the  Ownernol  necessary] — Enacts,  that  every 
punishment  imposed  on  any  person  for  an  offence  against  this  act  shall 
apply  and  be  enforced,  whether  the  offence  shall  be  committed  from 
malice  conceived  against  the  owner  of  the  thing  damaged  T>r  destroyed, 
or  not. 

Sect.  3 — Apprehension  of  offender'] — Enacts,  that  any  person  found 
committing  any  offence  against  this  act  may  be  immediately  apprehended, 
without  a  warrant,  by  any  other  person,  and  forthwith  taken  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  according  to  law. 

Sect.  4 — JVo/  to  affect  Right  ofnSction] — Enacts  that  nothing 
herein   *contained  shall  be  deemed  to  affect  the  right  of  any  [  *350  ] 
person  to  recover  by  action  at  law  damages  for  the  injury  so 
committed. 

Sect.  5 — •Accessaries] — Enacts,  tliat  every  person  wlio  shall  abet, 
counsel,  or  procure  the  commission  of  any  offence  against  this  act,  sliail 
be  punished  as  a  principal  offender. 

5.3 
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Sect.  7. 


FORGERY. 


FORGERY    GENERALLY. 


Statutes* 

2  &  3  W.  4,  c.  123,  s.  3 — Form  of  Indictment  for  Forgery']-^lti 
order  to  prevent  justice  from  being  defeated  by  clerical  or  verbal  inaccu- 
racies, enacts,  that  in  all  informations  or  indictments  for  forging  or  in  any 
manner  uttering  any  instrument  or  writing,  it  shall  not  be  necessary  to  set 
forth  any  copy  or  fac-simile  thereof,  but  it  shall  be  sufficient  to  describe 
the  same  in  such  manner  as  would  sustain  an  indictment  for  stealing  the 
same;  any  law  or  custom  to  the  contrary  notwithstanding. 

IJ  G.  4  &  1  W.  4,  c.  66,  s.  24— Ventte  for  Forgery]— Enacts,  that 
If  any  person  shall  commit  any  offence  against  this  act,  or  shall  commit 
any  offence  of  forging  or  altering  any  matter  whatsoever,  or  of  offering, 
uttering,  disposing  of,  or  putting  off  any  matter  whatsoever,  knowing  the 
same  to  be  forged  or  altered,  whether  the  offence  in  any  such  case  shall 
be  indictable  at  common  law,  or  by  virtue  of  any  statute  or  statutes  made 
or  to  be  made,  the  offence  of  every  such  offender  may  be  dealt  with,  in- 
dicted, tried,  and  punished,  and  laid  and  charged  to  have  been  commit- 
ted, in  any  county  or  place  in  which  he  shall  be  apprehended  or  be  in 
custody,  as  if  his  offence  had  actually  been  committed  in  that  county  or 
place;  and  every  accessary  before  or  after  the  fact  to  any  such  offence, 
if  the  same  be  a  felony,  and  every  person  aiding,  abetting,  or  counselling 
the  commission  of  any  i^uch  offence,  if  the  same  be  a  misdemeanor,  may 
be  dealt  with,  tried,  indicted  and  punished,  and  his  offence  laid  and  charg- 
ed to  have  been  committed,  in  any.  county  or  place  in  which  the  principal 
offender^may  be  tried. 

Sect.  28 — Criminal  Possession  and  Intent — Explanation  of  Termt 
used"} — Declares  and  enacts,  that  where  the  having  any  matter  in  the  cus- 
tody or  possession  of  any  person  is  in  this  act  expressed  to  be  an  offence, 
if  any  pei^on  shall  have  any  such  matter  in  his  personal  custody  or 
possession,    or  shall    knowingly  and    wilfully    have    any    such    matter 

in  any  dwelling-house  or  other  building,  lodging,  apartment, 
[  *361  ]  '♦field  o»  other  place,  open  or  inclosed,  whether  belonging  to  or 

occupied  by  himself  or  not,  and  whether  such  matter  shall  be 
so  had  for  his  own  use  or  for  the  use  or  benefit  of  another,  every  such 
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person  shall  be  deemed  and  taken  to  have  such  matter  in  his  custody 
or  possession,  within  the  meaning  of  this  act;  and  where  the  committing 
any  ofience  with  intent  to  defraud  any  person  whatsoever  is  made  pun- 
ishable by  this  act,  in  every  such  case  the  word  "  person"  shall  through- 
out this  act  be  deemed  to  include  his  majesty  or  any  foreign  prince  or 
state,  or  any  body  corporate,  or  any  company  or  society  of  persons  not 
incorporated,  or  any  person  or  namber  of  persons  whatsoever  who  may 
be  intended  to  be  defrauded  by  such  offence,  whether  such  body  corpor- 
ate, company,  society,  person,  or  number  of  persons  shall  reside  or  car- 
ry on  business  in  England  or  elsewhere,  in  any  place  or  country  whether 
under  the  dominion  of  his  majesty  or  not;  and  it  shall  be  sufficient  in  any 
indictment  to  name  one  person  only  of  such  company,  society,  or  num- 
ber of  persons,  and  to  allege  the  oSence  to  have  been  committed  with  in* 
tent  to  defraud  the  person  named,  and  anotbei^or  others,  as  the  case  may 
be. 

Sect.  30 — Porging  and  uttering  in  England  Instruments  made  and 
payable  out  of  England,  and  vice  versa] — Provides,  declares,  and  en- 
acts, that  where  the  forging  or  altering  any  writing  or  matter  whatsoever, 
or  the  offering,  uttering,  disposing  of,  or  putting  off  any  writing' or  matter 
whatsoever,  knowing  the  same  to  be  forged  or  altered,  is  in  this  act  ex- 
pressed to  be  an  oSence,  if  any  person  shall,  in  that  part  of  the  United 
Kingdom  called  England,  forge  or  alter,  or  oSer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  such  ^writing  or  matter, 
in  whatsoever  place  or  country  out  of  England,  whether  under  the  do- 
minion of  his  majesty  or  not,  such  writing  or  matter  may  purport  to  be 
made,  or  may  have  been  made,  and  in  whatever  language  or  languages 
the  same  or  any  part  thereof  may  be  expressed,  every  such  person,  and 
every  person  aiding  or  abetting,  or  counselling  such  person,  shall  be 
deemed  to  be  an  offender  within  the  meaning  of  this  act,  and  shall  be 
punishable  thereby  in  the  same  manner  as  if  the  writing  or  matter  had  pur- 
ported to  be  made,  or  had  tteen  made,  in  England:  and  if  any  person 
shall  in  England  forge  or  alter,  ot  offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or  any 
promissory  note  for  the  payment  of  money,  or  any  indorsement  on  or 
assignment  of  any  bill  of  exchange,  or  promissory  note  for  the  pay- 
ment of  money,  or  any  acceptance  of  any  bill  of  exchange,  or  any  un- 
dertaking, warrant,  or  order  for  the  payment  of  money,  or  any  deed, 
bond,  or  writing  obligatory  for  the  payment  of  money,  (whether  such 
deed,  bond,  or  writing  obligatory  shall  be  made  only  for  payment  of  mo- 
ney, or  for  the  payment  of  money  together  with  some  other  purpose), 
in  whatever  place  or  country  out  of  England,  whether  under  the  domin- 
ion of  his  majesty  or  not,  the  money  payable  or  secured  by  such  bill, 
oote,  undertaking,  warrant,  order,  deed,  bond,  or  writing  obligatory,  may 
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be,  or  may  purport  to  be.  payable,  and  in  whatever  language  or  languages 
the  same  respectively,  or  any  part  thereof,  may  be  expressed,  and  wheth- 
er such  bill,  note,  undertaking,  warrant,  or  order,  be  or  be  not  under 
seal,  every  such  person,  and  every  person  aiding,  abetting,  or  counselling 
such  person  shall  be  deemed  to  be  an  offender  within  the  meaning  of  this 
act,  and  shall  be  punishable  thereby,  in  the  sapie  manner  as 
[  *352  ]  *if  the  money  had  been  payable,  or  had  purported  to  be  pay- 
able, in  England. 

9  Geo.  4,  c.  32,  s.  2 — Competency  of  Witnesses] — Enacts,  that  od 
any  prosecution  by  indictment  or  information,  either  at  common  law  or 
by  virtue  of  any  statute,  against  any  person,  for  forging  any  deed,  writings 
instrument,  or  other  matter  whatsoever,  or  for  uttering  or  disposing  of 
any  deed,  writing,  instrumfnt,  or  other  matter  whatsoever,  knowing  the 
same  to  be  forged  ;  or  for  being  accessary  before  or  after  the  fact  to  any 
such  offence,  if  the  same  be  a  felony ;  or  for  aiding,  abetting,  or  counsel- 
ling the  commission  of  any  -such  offence,  if  the  same  be*  a  misdemeanor; 
no  person  shall  be  deemed  to  be  an  incompetent  witness  in  support  of  any 
such  prosecution,  by  reason  of  any  interest  which  such  person  may  have, 
or  be  supposed  to  have,  in  respect  of  such  deed,  writing,  instrument,  or 
other  matter. 

11  G.  4  &  1  W.  4,  c.  66^  s.  I — Punishment  for  Forgery  in  general] 
— Whereas  several  ofieuccs  relating  to  forged  writings,  and  to  other  forg- 
ed and  counterfeit  matters,  and  to  false  personation,  false  oaths,  false 
entries,  and  other  false  matters,  and  now  by  virtue  of  several  statutes  pun* 
isbable  with  death:  and  whereas  it  is  expedient  that  none  of  those  offences 
shall  hereafter  be  punishable  with  death,  unless  the  same  shall  be  made 
punishable  with  death  by  this  act;  and  also  that  the  statutes  concerning 
such  of  those  oflences,  whether  punishable  with  death  or  otherwise,  as 
may  more  frequently  or  seriously  affect  the  interests  of  his  majesty  or  his 
subjects,  should  be  amended,  and  consolidated  into  this  act:  be  it  there- 
fore enacted,  that  where,  by  any  acts  now  in  force,  any  person  falsely 
making,  forging,  counierfeiiing,  erasing,  or  altering  any  matter  whatsoever^ 
or  uttering,  publishing,  offering,  disposing  of,  putting  away,  or  making  use 
of  any  matter  whatsoever,  knowing  the  same  to  be  falsely  made,  forged, 
counterfeited,  erased,  or  altered,  or  any  person  demanding  or  endeavour- 
ing  to  receive  or  have  anything,  or  to  do  or  cause  to  be  done,  any  act, 
upon  or  by  virtue  of  any  matter  whatsoever,  knowing  such  matter  to  be 
falsely  made,  forged,  counterfeited,  erased,  or  altered,  would,  according 
to  the  provisions  contained  in  any  of  the  said  acts,  be  guilty  of  felony,  and 
liable  to  suffer  death  as  a  felon;  or  where,  by  any  acts  now  in  force,  any 
person  falsly  personating  another,  or  falsely  acknowledging  anything  in  the 
name  of  anothfer,  or  falsely  representing  any  other  person  than  the  real  party 
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to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any  book,  acc6unt, 
or  document,  or  in  any  manner  wilfully  falsifying  any  part  of  any  book,  ac- 
count, or  document,  or  wilfully  making  a  transfer  of  any  stoc)c>  annuity,  or 
fund,  in  the  name  of  any  person  not  being  the  owner  thereof,  or  knowingly 
taking  a  lalse  oath,  or  knowingly  making  a  false  affidavit  or  false  affirmation, 
or  demanding  or  receiving  any  money  or  other  thing  by  virtue  of  any  pro<* 
bate  or  letters  of  administration,  knowing  the  will  on  which  such  probate 
shall  have  been  obtained  tOvhave  been  false  or  forged,  or  knowing  such 
probate  or  letters  of  administration  to  have  been  obtained  by  means  of 
any  false  oath  or  false  affirmation,  would,  according  to  the  provisions  con* 
tained  in  any  of  the  said  acts,  be  guilty  of  felony,  and  liable  to  suffer 
death  as  a  felon;  or  where,  by  any  acts  now  in  force,  any  person  making 
or  using,  or  knowingly  having  in  his  custody  or  possession,  any  frame, 
mould,  or  instrument  for  the  making  of  paper,  with  certain* 
*words  visible  in  the  substance  thereof,  or  any  person  making  [  *353  ] 
such  paper,  or  causing  certain  words  to  appear  visible  in  the 
substdnce  of  any  paper,  would,  according  to  the  provisions  contained  ia 
any  of  the  said  acts,  be  guilty  of  felony,  and  liable  to  suffer  death  as  a 
felon;  then,  and  in  each  of  the  several  ca^es  aforesaid,  if  any  person 
shall,  after  the  commencement  of  this  act,  be  convicted  of  any  svtfih 
felony  as  is  hereinbefore  mentioned,  or  of  aiding,  abetting,  counselling, 
or  procuring  the  commission  thereof,  such  person  shall  not  suffer  death 
for  the  same,  unless,  the  same  shall  be  made  punishable  with  death  by  this 
act;  and  if  the  same  shall  not  be  made  punishable  with  death  by  this  act, 
in  such  case  every  person  who  shall,  after  the  commencement  of  this  act, 
oe  convicted  of  any  such  felony,  or  of  aiding,  abetting,  counselling,  or 
procuring  the  commission  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  nor  less  than  two  years;  provided  always,  that  nothing  herein  con- 
tained shall  affect  or  alter  any  acts  relating  to  the  coin  of  this  realm,  or 
to  any  coin  of  any  other  realm  lawfully  current  within  this  realm. 

Sect.  23 — Punishment  by  5  Eliz.  c.  14,  repealed^  and  other  Punish" 
ments  substituted] — And  whereas  by  an  act  passed  in  the  fifth  year  of  the 
reign  of  Queen  Elizabeth,  intituled  '^  •Sn  Act  against  Forgers  of  false 
Deeds  and  fVritingSy"  it  is,  amongst  other  things,  provided,  that  every 
person  convicted  of  any  of  the  offences  first  enumerated  in  that  act  shall 
pay  to  the  party  grieved  his  double  costs  and  damages,  and  shall  forfeit  to 
the  crown  the  whole  issues  of  his  lands  and  tenements  during  his  life,  and 
shall  also  suffer  imprisonment  during  his  life;  and  whereas  there  are  ceP' 
tain  acts  by  which  persons  convicted  of  certain  offences,  mentioned  in 
those  acts,  are  subjected  to  the  same  pains  and  penahies  as  are  imposed 
by  the  said  act  of  Queen  Elizabeth  for  the  offences  first  enumerated  in 
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that  act;  and  whereas  the  said  act  of  Elizabeth  is  iiereioafter  repealed; 
aod  it  is  expedient  to  substitute  other  punishments  in  lieu  of  the  punish* 
ments  of  tha^act,  so  far  as  the  same  have  been  adopted  by  any  other 
acts:  be  it  therefore  enacted,  that  every  person  wlio  shall,  after  the  com- 
mencement of  this  act,  be  convicted  of  any  offence  which  is  now  subject- 
ed by  any  acts  to  the  same  pains  and  penalties  as  are  imposed  by  the  said 
act  of  Queen  Elizabeth  for  any  of  the  offences  first  enumerated  in  that 
act,  shall  be  guilty  of  felony,  and  shall,  in  lieu  of  such  pains' and  penal- 
ties, be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years,  nor  less  than 
one  year. 

2  &  3  W.  4,  c.  123,  s.  1 — Commutation  of  Punishment  for  Forgery] 
— Whereas,  by  an  .act  passed  in  the  first  year  of  his  present  majesty's 
reign,  intituled  "  ^n  Act  for  reducing  into  one  Act  all  such  ]Forgeries  us 
shall  hereafter  be  punished  with  Deaths  and  for  otherwise  amending  the 
Laws  relative  to  Forgery^^^  it  was  provided,  that  if  any  person  should, 
after  the  commencement  of  that  act,  be  convicted  of  any  forgery,  or 
ot))er  offence  therein  named  or  described,  for  which  he  would, 
at  the  time  of  the  passing  of  that  act,  have  been  liable  to  *the  [  ^354  ] 
punisiiment  of  death,  he  should  not  suffer  death  for  the  same, 
unless  the  same  should  be  made  punishable  with  death  by  that  act.  And 
whereas,  by  the  \avf  and  practice  now  prevailing  in  Scotland  and  Ireland, 
the  penalty  of  death  may  be  awarded  in  certain  cases  for  forgery,  for  ut- 
tering counterfeit  instruments,  and  for  false  personation;  and  whereas,  it 
is  expedient  to  abolish  the  punishment  of  death  for  offences  of  that  na- 
ture, except  so  far  as  relates  to  wills  and  certain  powers  of  attorney,  as 
hereinafter  mentioned:  be  it  therefore  enacted,  that  where  any  person 
shall,  after  the  passing  of  this  act,  be  convicted  of  any  offence  whatso- 
ever, for  which  the  said  act  enjoins  or  authorises  the  infliction  of  the  pun-* 
ishroent  of  death,  or  where  any  person  shall,  after  the  passing  of  this  act, 
be  convicted  in  Scotland  or  Ireland  of  any  offence  now ^^unishable  with 
death,  which  offence  shall  consist  wholly  or  in  part  of  forging  or  altering 
any  writing,  instrument,  matter,  or  thing  whatsoever,  or  of  offering,  utter- 
ing, or  disposing  of  any  writing,  instrument,  matter  or  thing  whatsoever, 
knowing  the  same  to  be  forged  or  altered,  or  of  falsely  personating  an- 
other, then,  and'  in  each  of  the  cases  aforesaid,  the  person  so  convicted 
of  any  such  offence  as  aforesaid,  or  of  procuring  or  aiding  or  assisting  in 
the  commission  thereof,  shall  not  suffer  death,  or  have  sentence  of  death 
awarded  against  him,  but  shall  be  transported  beyond  the  seas  for  the 
term  of  such  offender's  life. 

Sect,  2-^Forging    fVills  and  Powers  of  Attorney'] — Provides  and 
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eDacts,  tbat  notwithstanding  anything  hereinbefore  contaiped,  this  act  shall 
not  be  construed  to  affect  or  alter  the  said  recited  act,  or  any  other  act 
or  law  now  in  force,  so  far  as  the  same  may  authorise  the  punishment  of 
death  to  be  inflicted  upon  any  person  convicted,  either  in  England,  Scot- 
land, or  Ireland,  of  forging  or  altering,  or  of  offering,  uttering,  or  dis- 
posing of,  knowing  the  same  to  be  forged  or  altered,  any  will,  testament, 
codicil,,  or  testamentary  writing,  with  intent  to  defraud  any  body  corpor- 
ate or  person  whatsoever,  or  of  forging  or  altering,  or  of  uttering,  know- 
ing the  same  to  be  forged  or  altered,  any  power  of  attorney  or  other  au- 
thority tx>  transfer  any  share  or  interest  of  or  in  any  stock,  annuity,  or 
other  public  fund  which  now  is  or  hereafter  may  be  transferable  at  the 
Bank  of  England,  or  South  Sea  House,  or  at  the  Bank  of  Ireland,  or  to 
receive  any  dividend  payable  in  respect  of  any  such  share  or  interest, 
with  intent  to  defraud  any  body  corporate  or  person  whatsoever,  or  of 
procuring,  aiding,  or  assisting  in  the  commission  of  any  of  the  said  of- 
fences, but  that  the  punis^iment  for  each  and  every  of  the  said  offences, 
and  for  procuring,  aiding,  or'  assisting  in  the  commission  thereof,  shall 
continue  to  be  the  same  as  if  htis  act  had  not  been  passed. 

7  W.  4  4^  1  Vict.  c.  84.  s.  I— Abolition  of  the  Punishment  of  Death 
in  Cases  of  Forgery] — Recites  those  provisions  of  the  II  G^  4  &  1  W, 
4,  c.    66,  and  2  &  3  W.  4,  c.   123,  (whereby  the  punishment  of  death 
was  retained  for  the  forgery  of  wills  and  powers  of  attorney)  and  recites 
alsoihe2^S    W.  4.  c.   59,  s.  19,   the^fy  3  W,  4,  c.  125,  s.  64,  the 
5  4^  6  fr.  4,c.  45,  s.  12,   and  the  5  ^6  IV.  4.  c    51,  s.  5,  whereby 
certain  forgeries  therein  particularly  mentioned  were  made  capitally  pun- 
ishable; {see  them  stated^  post,  p.   396);  and  enacts,  that  if  any  person 
shall,  after  the  commencement  of  this  act  (1    Oct.  1837),  be 
^convicted   of  any  of  the  offences   hereinbefore  mentioned,  [  *355  ] 
such  person  shall  not  suffer  death,  or  have  sentence  of  death 
awarded  against  him  for  the   same,  but  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not.  exceeding 
four  years,  nor  less  than  two  years. 

Sect.  2 — Commutation  of  Punishment  of  Transportation  for  Ldfe] 
-^Recites  (he  2  k  3  W.  4,  c.  123,  s.  1,  (ante,  p.  359),  3  &  4  W.  4,  c. 
44,  s.  3,  (whereby  the  offenders  were  subjected  to  imprisonment  before 
transportation  for  life),  and  also  the  3  &  4  W.  4,  c.  51,  s.  27,  (see  post, 
p.  395) ;  and  enacts,  that  so  much  of  the  three  lastly  hereinbefore  in  part 
recited  acts  as  relates  to  the  punishment  of  persons  convicted  of  offences 
for  which  they  are  liable  under  the  said  act  of  2  &  3  W.  4^  or  3  &  4  W. 
4,  to  be  transported  for  life,  shall,  from  and  after  the  commencement  of 
this  act,  be  and  the  same  is  hereby' repealed;  and  that,  from  and  after  the 
passing  of  this  act,  every  person  convicted  of  any  of  such  offences  shall 
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be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  nor  less  than  two  years. 

1 1  G.  4  &  1  W.  4,  c.  66,  s.  26-^Place  and  Mode  of  Imprisonment 
for  Forgery] — Enacts,  thai  where  any  person  shall  be  convicted  of  any 
ofience  punishable  under  this  act,  for  which  imprisonment  may  be  award-* 
ed,  it  shall  be  lawful  for  the  court  to  sentence  the  offender  to  be  imprison-* 
ed,  with  or  without  hard  labour,  in  the  common  gaol  or  house  ef  correc- 
tion, and  also  to  direct  that  the  offender  shall  be  kept  in  solitary  confine- 
ment for  the  whole  or  any  portion  or  portions  of  such  imprisonment,  as  to 
the  court  in  its  discretion  shall  seem  meet.  [But  see  7  W.  4  &  1  Vict. 
c.  90,  s.  5,  ante,  p.  169.] 

7  W.  4  &  1  Vict.  c.  84^  s.  3] — Enacts,  that  when  any  person  shall 
be  convicted  of  any  oflTence  punishable  under  this  act,  for  which  imprison- 
ment may  be  awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  of- 
fender to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol 
or  bouse  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept 
in  solitary  confinement  for  any  portion  or  portions  of  such  imprisonment, 
not  exceeding  one  month  at  any  one  time,  and  not  exceeding  tbree-roonths 
in  any  one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 

Indictment, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  felo- 
niously did  forge  a  certain  [here  name  the  instrumenti   which  said   forged 

is  as  follows  :  that  is  to  say,  ^here  set  out  the  instrument  verbatim 

(see  ante,  p.  45)]   with  intent  lo  defraud  one  J.  N.;  against  the  form  of 
the  statutes  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.     {2nd  Count.)     And 
[  *356  ]  the  jurors  aforesaid,  upon  their  oath  *aforesaid,    further  pre- 
sent, that  the  said  J.    S.  afterwards,   to   wit,   on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid  in  the  county  aforesaid,  feloniously 
did  forge  a  certain  other  [state  the  instrument  forged  as  in  an  indictment 
for  a  larceny  of  the   instrument^  2  &  3  W.  4,  c.  J 23,   s.  3j   (ante,  p. 
350)]  with  intent  to  defraud  the  said  J.  N.;  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     (3rd  Count,)     And  the  jurors  aforesaid, 
upon  thefr  oath  aforesaid,   do  further  present,  that  the  said  J.  S.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
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the  couDty  aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off,  a 

certain  other   forged ,  which   said  lasl-menlioned  forged  • is  as 

follows  :  that  is  to  say,  [here  set  out  the  instrument  verbatim]^  with  inlenC 
to  defraud  the  said  J.  N.,  (he  the  said  J.  S.  al  the  time  he  so  uttered 

and  published  the  said  last-mentioned  forged as  aforesaid,  then  and 

there  well  knowing  the  same  to  be  forged);  against  the  form  of  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  (4/A  Count.)  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  feloniously  did  of!er,  utter^  dispose  of,  and  put  ofTa 
certain  other  forged  [as  in  the  second  couni]^  with  intent,  &c.  [as  in  the 
last  count.]  Jis  to  the  venue  in  forgery^  see  anfc,  pp,  19,  350.  Where 
the  prisoner  is  tried  in  the  county  where  he  is  in  custody^  under  the  11  G, 
4  4^  1  W.  4,  c.  06^  «.  25,  the  forgery  may  be  alleged  to  have  been  com- 
muted in  thai  county^  and  there  need  not  be  any  averment  tliat  the  prisoner 
is  in  custody  there. .  R,  v.  JariHs,  7  C.  ^  P,  553.  The  offence  of  for- 
gery is  not  triable  at  any  quarter  sessions^  or  before  any  recorder,  f.  ^ 
6  Vict.  c.  38,  «.  1,  {ante,  p.  69). 

This  indictment  is  not  intended  as  a  general  precedent  to  serve  in  all 
cases. of  forgery  ;  because  the  form  in  each  particular  case  must  depend 
upon  the  statute  on  which  the  indictment  is  framed.  But  with  the  assis- 
tance of  it,  and  upon  an  attentive  consideration  of  the  operative  words  in 
the  statute  creating  the  offence,  the  pleader  can  find  no  difficulty  in  fram- 
ing an  indictnieiit  in  an]^  case  not  particularly  mentioned  hereafter  in  this 
section. 

The  forgery  should,  in  prudence,  be  alleged  in  the  words  of  the  statute 
*on  which  the  indictment  is  framed;  but  if  the  indictment  contain  the  ope- 
rative words  of  the  statute,  the  insertion  of  other  terms  also  will  not  viti- 
ate it.  R.  f .  Brewer,  6  C  &  P.  363.  Where  an  indictment  contained 
two  counts,  the  one  for  uttering  a  forged  bill  of  exchange,  and  the  other 
stating  that  the  prisoner,  having  in  his  custody  a  certain  bill  of  exchange 
with  a  forged  acceptance  thereon,  feloniously  did  offer,  &c.,  (then  and 
there  knowing  the  said  acceptance  to  be  forged) ,  the  said  bill  of  exchange, 
and  the  evidence  proved  the  acceptance  only  to  be  forged;  it  was  object- 
ed that  the  statute  mentions  both  the  bill  and  acceptance,  and  therefore 
the  forgery  of  the  bill  could  not  include  that  of  the  acceptance,  and  that 
the  second  count  did  not  contain  an  express  averment  that  the  prisoner 
uttered  the  forged  acceptance;  the  prisoner  was  convicted,  but  the  judges 
held  the  conviction  to  be  wrong.  R.  v.  Horwell,  1  Mood.  C.  C.  405; 
6  C.  &  P.  148.  If  the  forgery  consist  of  the  alteration  of  a  true  instru- 
ment, the  alteration  may  either  be  specially  alleged,  (and  this  mode  is  ad- 
visable, at  least  in  one  set  of  counts,  even  where  the  word  *•*•  alter" 

is  not  in  the  statute;  R,  v.  Blsworth,  2  Ea^t,  P.  C.  986^988) ;  or  the 
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[  *357  ]  ^alteration  may  be  given  in  evidence  under,  and  wiJl  support, 
a  count  charging   the  forgery  of  the  entire  instrunoent.     (See 
post,  in  the  Evidence). 

Before  the  late  statute,  2  &  3  W.  4,  c.  123,  great  care  was  necessary 
in  setting  out  the  instrument  forged ;  but  that  statute  renders  ii  unnecessary 
to  set  forth  any  copy  or  fac  simile  of  ibe  instrument  forged  or  uttered, 
and  declares  that  it  shall  be  sufficient  to  describe  it  in  the  same  manner  as 
in  an  indictment  for  stealing  the  instrument:  and  this  statute  has  been  held 
to  apply  even  to  instruments  which  are  not  the  subjects  of  larceny,  either 
at  common  law  or  by  statute;  as  a  receipt,  Reg.  v,  Vaughan,  8  C  &  P. 
276:  Reg.  v.  Boardman,  2  M.  &  Rob.  147:  or  a  request  for  the  delivery 
of  goods;  Reg.  v.  Robson,  9  C.  &  P.  423,  2  Mood.  C.  C.  182. 
f  Therefore,  a  promissory  note,  bill  of  exchange,  &c.,  may  be  described 

I  as  *'a  certain  promissory  note  for  the  payment  of  50J.,"  without  slating 

any  value;  see  R.  v.  Burgess,  7  C.  &  P.  490:  R.  v.  James,  Id.  553: 
so,  a  deed  is  sufficiently  described  by  stating  the  date  and  parties,  and  as 
^'  purporting  to  be  a  lease  of  certain  premises  therein  mentioned;"  Reg. 
V.  Davies,  2  Mood.  C.  C.  177;  9  C.  &  P.  427;  see  Reg.  ©.Collins,  2 
M.  &  Rob.  461.  Where  the  indictment,  in  setting  out  the  forged  instru- 
ment, also  set  out  the  attestation  at  the  foot  of  it,  as  part  of  the  instrument, 
butjt  appeared  in  evidence,  that  when  the  defendant  subscribed  the  instru* 
ment,  the  attestation  was  not  written  on  it;  it  was  holden,  nevertheless,  to 
be  no  variance.  R.  v.  Dunn,  2  East,  P.  C  976.  The  indictment  must 
state  what  the  instrument  is,  in  respect  of  which  the  forgery  was  committed. 
R.  V,  Wilcox,  R.  &  R.  50.  And  the  instnynent  must  be  torrecily 
described;  for  instance,  if  a  bill  of  exchange  be  described  as  a  promi^ory 
note,  the  defendant  will  be  acquitted.  See  R.  v.  Hunter,  R.  &  R.  511: 
R.  V.  Birkelt,  Id.  251.  Where  the  forged  instrument  is  actually  within* 
the  meaning  of  the  statute  on  which  you  intend  franiing  your  indictment, 
but  does  not  sufficiently  appear  to  be  so  on  the  face  of  it,  you  must,  if  the 
instrument  be  set  out,  not  only  set  out  a  literal  copy  of  it  in  tbe  indictment, 
but  must  slsoadd  such  averments  of  extrinsic  facts  as  may  be  necessary  to 
make  it  appear  upon  the  face  of  the  record,  that  the  forged  instrument  is 
one  of  those  intended  by,  and  described  in  the  statute.  Thus,  for  instance, 
where,  by  the  usage  of  a  public  office,  the  bare  signature  of  a  party  upon 
a  navy  bill  operated  as  a  receipt,  an  indictment  for  forging  such  a  r^eipt, 
setting  forth  the  navy  bill  and  indorsement,  and  charging  the  defendant 
with  having  forged  "  a  certain  receipt  for  money,  to  wit,  the  sum  of  twen- 
ty-five pounds,  mentioned  and  contained  in  the  said  paper  called  a  navy 
bill,  which  forged  receipt  was  as  follows:  that  is  to  say, — 'William 
Thornton,  William  Hunter,'  "  was  holden  bad,  because  it  did  not  shew, 
by  proper  averments,  that  these  signatures  imported  a  receipt.  R.  c. 
Hunter,  2  Leach,  624;  2  East,  P.  C.  928.  So,  Where  an  indictment 
charged  th^  defendant  with  forging  a  receipt  in  the  handwriting  of  Henry 
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Hargreaves,  as  thus: — *'  Received  H.  H.,"  it  was  holden  that  the  indict- 
ment was  bad,  because  there  was  nothing  to  shew  what  H.  H.  meant.  R. 
V.  Barton,  1  Mood.  C.  C.  141.  Bui  where,  upon  an  indictment  for  forg- 
ing a  receipt,  it  appeared  that  the  receipt  was  written  at  the  foot  of  an 
account,  and  the  indictment  slated  the  receipt  thus — ^^  8th  March,  1773. 
Received  the  contents  above*by  me  Stephen  Withers,"  without  setting 
out  the  accouiU  at  the  foot  of  which  it  was  written,  it  was  holden  suHicient. 
R.  p.  Testick,  1  East,  181,  n.;  (see  ante,  p.  46).  So  the  words, 
''  Settled,  Sam.  Hughes,"  written  at  the  fool  of  a  bill  of  par- . 
eels,  were  held  oflhemselves  to  import  a  receipt  of  ^acquittance,  [  *358  ] 
and  that  no  averment  was  necessary  that  the  word  '^  settled" 
meant  a  receipt  or  acquittance.  R.  t^.  Martin,  1  Mood.  C  C.  483;  7 
C.  &  P.  549;  overruling  R.  v.  Thompson,  2  Leach,  910.  Ar^  see  R« 
V.  Houseman,  8  C.  &  P.  180:  Reg.  v,  Vaughan,  Id.  276:  Reg.  v. 
Boardman,  2  M.  &  Rob.  147.  However,  it  has  been  before  observed, 
that  it  is  now  unaecessary  to  set  out  the  instrument;  but  these  cases  are 
still  applicable  if  the  instrument  be  set  out.  See  Reg.  t^.  Rogers,  9  C. 
&  P.  41. 

The  intent  to  defraud  is  described  as  an  ingredient  of  the  offence,  in  all 
the  statutes  upon  the  subject  of  forgery,  and  must  consequently  be  charg- 
ed in  the  indictment.  Where  the  intent  mentioned  in  the  statute  is  to 
defraud  any  particular  corporation,' &c.,  it  must,  of  course,  be  so  laid  in 
the  indictment.  But  where  the  intent  is  described  generally  to  defraud 
any  person  or  persons,  it  is  prudent  in  the  indictment  to  charge  the  oflence,- 
in  different  counts,  to  have  been  comn^itted  with  intent  to  defraud  each  of 
the  persons,  partnerships,  or  corporations  that  might  have  been  defrauded 
by  it  if  the  forgery  had  succeeded.  The  intent  mentioned  in  the  statute 
11  G.  4,  &  1  W.  4,  c.  66,  is  to  defraud  '*  any  person  whatsoever,"  and 
the  word  *'  person"  comprehends  the  King,  foreign  princes  and  states, 
bodies  corporate,  companies,  and  societies  of  persons  not  incorporated, 
and  any  person  or  number  of  persons  who  may  be  intended  to  be  defraud- 
ed, whether  they  reside  in  England  or  elsewhere;  and  the  indictment 
upon  this  statute  may  name  one  only  of  such  company,  society,  or  num- 
ber of  persons,  and  allege  the  offence  to  have  been  committed  with  intent 
to  defraud  the  persons  so  named,  and  anocher  or  others,  as  the  case  may 
be.  .11  G.  4  &  1  W.  4,  c.  66,  s.  28. 

As  to  the  second  count,  for  knowingly  uttering  tbe  forged  instrmnenf, 
it  is  usual  and  prudent  to  add  it  in  every  case,  lest  the  prosecutor  should 
£sil  in  proof  of  the  actual  forgery.  But  the  forgery  is  itself  an  offence, 
although  the  forged  instrument  have  never  been  uttered.  See  R.  v.  El- 
liot, 1  Leach,  173;  and  see  2  Id.  987;  R.  t^.  Crocker,  R.  &  R.  97. 
It  is  not  necessary  to  aver  to  whom  the  instrument  was  disposed  of.  R. 
V.  Holden,  R.  &  R.   154;  2  Taunt.  334;  2  Leach,  1019. 

Some  other  points  relating  to  tbe  indictment  will  be  seen  under  the  fot- 
owing  head,  of  evidence. 
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Evidence. 

Forge^  ^c,'] — Proof  of  the  altering  of  a  part  of  a  genuine  instrument 
wiH  support  an  indictmefit  charging  the  defendant  with  having  forged  the 
instrument  itself.  As,  for  instance,  wher^the  indictment  charged  the  de- 
fendant with  having^made,  forged,  and  counterfeited  a  biH  of  exchange, 
the  judges  held  that  evidence  of  his  having  altered  the  bill,  which  was 
originally  for  ten  pounds,  so  as  to  make  it  appear  to  be  a  bill  for  fifty 
pounds,  supported  the  indictment;  even  although  the  statute,  on  which 
the  indictment  was  framed,  contained  the  word  "  aker"  as  well  as  the 
word  "  forge."  R.  r.  Teague,  2  East,  P.  C.  979-^  R.  &  R.  33:  see  R. 
V.  Atkiason,  3  C.  &  P  669.  It  is  more  usual,' however,  and  perhaps 
more  prudent,  at  least  to  one  set  of  counts,  to  <  harge  it  as  an  alieration 
merely,  and  to  allege  the  alteration  specially.  But  there  is  no  doubt  that 
any  the  slightest  alteration  of  a  genuine  instrument  in  a  material  part, 
whereby  a  new  operation  is  given  to  it,  is  a  forgery;  as  for  instance,  mak-. 
ing  a  lease  of  the  manor  of  Dale  appear  to  be  a  lease  of  the  manor  of 
Sale,  by  changing  the  D  to  S;  I  Hawk.  c.  70,  s.  2;  making 
a  bill  *of  exchange  for  eight  pounds  appear  to  be  for  eighty  [  *359  ] 
pounds,  by  adding  a  cipher  to  the  8;  R.  r.  Ellsworth,  2  East, 
P.  C.  986,  988;  altering  a  .banker's  one  pound  note,  by  substituting  the 
word  ten  for  the  word  one;  R.  v.  Post,  R.  &  R.  101;  even  altering  the 
notes  of  a  country  banker,  as  to  the  place  at  which  they  were  made  pay- 
able in  London,  has  been  holden  to  be  forgery.  R.  v.  Trel?Je,  2  Taunt« 
328;  R.  &  R.  164. 

But  where  forgery  is  of  a  mere  addition  to  the  instrument,  and  wbick 
has  not  the  effect  of  altering  it,  but  is  merely  collateral  to  it;  as,  for  in- 
stance, a  forged  acceptance  or  indorsement  to  a  genuine  bill  of  exchange; 
proof  of  the  forgery  of  the  addition  will  not  support  an  indictment  charg- 
ing the  forgery  of  the  entire  instrument:  the  forgery  of  such  addition 
must  be  specially  alleged,  and  must  be  proved  as  laid.  See  ft.  v,  Birk- 
ett,  R.  &  R.  251.  Forging  the  signature  of  the  drawer  to  a  bill  of  ex- 
change, however,  is  the  same  precisely  as  forging  the  entire  bill,  and  may 
be  laid  as  such.  Where  an  illiterate  woman  of  the  name  of  Dimn  repre- 
sented herself  to  the  prosecutor  as  the  widow  of  a  deceased  seaman  pf  the 
name  of  Wallace,  and  obtained  from  him  a  loan  of  money  upon  her 
promissory  note:  the  note  was  written  by  the  prosecutor,  and  upon  his 
asking  her  what  name  he  should  put  to  it,  she  answered,  "  Mary  Wal- 
lace;" he  thereupon  subscribed  the  name  "  Mary  Wallace"  to  the  note; 
and  she  affixed  her  mark  in  the  usual  place,  between  the  christian  and 
surname:  the  judges  held  this  to  be  a  forgery  of  the  note.  R.  v.  Dunn, 
1  Leach,  57.  And  whether  the  name  forged  be  that  of  a  merely  ficti- 
tipus  person,  who  never  existed,  or  of  a  person  actually  existing,  is  wbol- 
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ly  immaterial;  it  is  as  much  a  forgery  in  the  oue  case  as  in  the  other;  R. 
V,  Lewis,  Fosl.  116;  R.  v.  Wilks,  2  East,  P.  C.  957:  R.  r.  Bolland, 
lb.:  R.  V.  Lockett,  1  Leach,  94:  R.  v,  Parkes,  2  Leach,  775;  2  East, 
P.  C.  963:  R.  v.  Froud,  1  B.  &  B.  300;  R.  &  R.  369:  R.  v.  Shep- 
pard,  1  Leach,  226:  R,  r.  Whiley,  2  Id.  983;  R.  &  R.  90:  R.  v. 
Francis,  R.  &  R.209:  and  see  R.  v.  Webb,  3  B.  &  B.  228;  R.  &  R. 
405:  R.  V.  Watts,  R.  &  R.  436;  provided  the  fictitious  name  be  assum- 
ed for  the  purpose  of  fraud,  in  the  particular  instance  in  question.  R.  v, 
Bontien,  R.  &  R.  260.  So,  also,  the  signing  a  bill  of  exchange  in  the 
name  of  a  non. existing ^rm,  or  in  the  defendant's  own  name  to  represent 
a  fictitious  firm,  with  intent  to  defraud,  is  forgery.  Reg.  v.  Rogers  ,8  C. 
&  P.  629.  But  it  is  not  forgery  fraudulently  to  induce  a  person  to 
execute  an  instrument,  on  a  misrepresentation  of  its  contents.  Reg.  v. 
ColliDs,  2  M.  &  Rob.  461;  or  to  procure  his  signature  to  a  docu* 
ment,  the  contents  of  which  have  been  altered  without  bis  knowledge. 
Reg.  V,  Chadwick,  Id.  545. 

Even  wher#a  man,  upon  obtaining  discount  of  a  bill,,  indorsed   it  in  a 
fictitious  name,  when  he  might  have  obtained  the  money  as  readily  by  in- 
dorsing it  in  his  own  name,  it  was  holden  to  be  a  forgery.     R.  v,  Taft,  1 
L'^ach,  172:  and  see  R.  t;.  Taylor,  1  Leach,  214:  R.  v,    Marshall,  R. 
&  R.'75:  R.  ».  Whiley,  R.  &  R.  90:  R.  v.  Francis,  R.   &  R.  209. 
But  if  a  man  wfa^has  been  long  known  by  a  fictitious  name,  draw  a  bill  in 
that  name,  it  wilfnotbea  forgery.   SeeR.  v.  Aickles,  2  East,  P.  C.  968: 
R.  V.  Bontien,  R.  &  R.  260.     Or  if  a  man  pass  himself  off  as  the  in- 
dorser  of  a  bill,  when  in  fact  he  is  not  so,  but  the  indorsement  is  genuine; 
this  cannot  be  deemed  forgery,  even  although  it  be  done  for  purposes  of 
fraud,  and  in  concert  with  the  real  indorser.     R.  t;.  Hevey,  I 
Leach,  229;  2  East,  P.  C.  856.     Where  a  man  drew  *a  bill  [   *360  ] 
on  Williams  &  Co.,  bankers,  3,  Birchin  Lane,   London,  and 
at  the  time  hs  paid  away  the  bill  he  was  asked  if  the  drawers  were  WIN. 
liams.  Burgess,  &  Co.,  the  London  bankers,  and  he  answered  in  the  af- 
firmative; the  bill  was  presented,  not  at  Williams,  Burgess,  &  Co.,  who. 
lived  at  No.  20  in  the  same  street,  but  at  a  counting-house,  No.  3,  where 
the  words  '^  fVilliams  «.^  Co.^-^  were  on  a  brass  plate  on  the  door,  and   it. 
was  there  accepted  in  the  name  of  '*  Williams  ^  Co.:^^  proof  was  given. 
at  the.trial  that  the  acceptance  was  not  that  of  Williams,  Burgess,  &  Co. 
and  that  there  were  no  other  London  bankers  of  that  name:  the  prisoner 
was  convicted;  but,  upon  the  point  being  afterwards  argued  before  the 
judges,  ten  of  them  held  that  it  was   not  a  forgery.     R.  v.  Watts,  3  B. 
&  B.  197;  R.  &  R.  436.     But  if  a  bill,  payable  to  J.  S.  or  order,  get 
into  the  hands  of  another  person  of  the  same  name,  and  he  indorse  it,  it 
will  be  a  forgery.     Mead  v.  Young,  4  T.  R.  28.     It  is  forgery  for  a  per- 
son having  authority  to  fill  up  a  blank  acceptance  for  a  certain  sum,   to 
fill  up  the  bill  for  a  larger  sum.     R.  v.  Minter  Hart,  1  Mppd.  C.  C.  486; 


450  FORGERY. 

7  C.  &  P.  652.  And  if  a  party  puljhe  name  of  another  to  a  bill  of  ex- 
change without  his  authority,  it  is  equally  a  forgery,  although  the  party  ex- 
pected to  be  able  to  meet  it  when  due.  R.  v.  Forbes,  7  C.  &  P.  224: 
see  Reg.  v.  Hill,  8  C.  &  P.  274:  Reg.  v.  Cooke,  Id.  682. 

If  several  combine  to  forge  an  instrument,  and  each  execute  by  himself 
a  distinct  part  of  the  forgery,  and  they  are  not  together  when  the  instru- 
ment is  completed,  they  are  nevertheless  all  guilty  as  principals.  R.  i^. 
Bingley,  R.  &  R.  446.  As,  if  B.  make  the  paper,  C.  engrave  the  plate, 
and  D.  fill  up  the  instrument,  each  without  knowing  that  the  others  are 
employed  for  that  purpose,  they  are  all  principals.  R.  t>.  Dade,  1  Mood. 
C.  C.  307:  R.  v,  Kirkvvood,  Id.  304.  So,  if  several  concur  in  employ- 
ing another  to  make  a  forged  instrument,  knowing  its  nature,  they  are  all 
guilty  of  the  forgery.     Reg.  v.  Mazean,  9  C.  &  P.  676. 

That  the  signature  or  other  part  of  the  instrument  alleged  to  be  forged 
IS  not  of  the  handwriting  of  the  party,  may  be  proved  by  any  person  ac- 
quainted with  his  handwriting,  either  from  having  seen  him  write,  or  from 
being  in  the  habit  of  corresponding  with  him.  (Ante,  |f.  140).  It  is 
sufficient,  prima  facie  evidence,  to  disprove  his  ha^ writing,  and  he  need 
not  be  called  to  disprove  an  authority  to  others  to  use  his  name;  circum- 
stances showing  guilty  knowledge  are  enough.  Reg.  v,  Harley,  2  M.  & 
Rob.  473.  We  have  seen  (ante,  p.  146)  that  the  party  himself  whose 
name  is  forged  may  be  a  witness  to  prove  the  forgery.  #But  the  forgery 
may  equally  be  proved  by  other  witnesses  who  are  acquainted  with  his 
handwriting,  without  calling  him  as  a  witness;  his  testimony  as  to  the  fact 
of  forgery  is  not  deemed  the  best  evidence,  and  that  of  other  persons  mere- 
ly secondary.  R.  V,  Hughes,  2  East,  P.  C.  1002:  R.  t>.  Macguire,  ib.; 
R.  &  R.  378.  It  seems  to  be  doubtful  whether  the  forgery  can  be 
proved  by  the  examination  of  persons  of  skill,  as  to  the  handwrit- 
ing being  genuine  or  an  imitation,  from  its  appearance.  *  Goodtitle 
V.  Braham,  4  T.  R.  497:  Carey  v.  Pitt,  Peake,  Add.  Ca.  130:  R.  r. 
Cator,  4  Esp.  117:  Gurney  v,  Longlands,  5  B.  &  Aid.  330;  (see 
ante,  p.  141).  On  an  indictment  for  uttering  a  forged  will,  which,  it 
was  alleged,  had  been  written  over  pencil  marks  that  had  been  rubbed 
out,  it  was  held  that  the  evidence  of  engravers,  who  had  examined 
the  paper  with  a  mirror  and    traced    the  pencil  marks,    was  admissible 

for  the  prosecution.  Reg.  v,  Thomas  Williams,  8  C  &  P. 
[  *36l   ]  *^^434.     Evidence  must  also  be  given  of  the  identity  of  the 

party  wliose  handwriting  is  alleged  to  be  forged;  that  is,  it 
must  be^ proved  expressly  or  from  circumstances,  that  the  alleged  forgery 
was  intended  to  represent  the  handwriting  of  the  person  whose  handwrit- 
ing it  is  proved  not  to  be;  or  that  it  was  attempted  to  be  uttered  as  the 
handwriting  of  a  person  who  never  existed.  (Ante,  p.  359).  See  R. 
V,  Sponsonby,  2  East»  P.  C.  996,  997:  R.  v.  Downes,  Id.  997. 
Where  the  defendant  uttered  a  forged  note,  add  said  that  it  was  drawn  by 
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W,  H.  of  the  Bull's  Head,  it  was  bolden  to  be  sufficient  lo  prov^tbai  it 
was  not  of  tbebaDdwritingof  that  W.  H.,  alihough  it  appeared  that  there 
was  another  W.  H.  living  in  the  neighbourhood.  R.  v.  Hampton,  1 
Mood.  C.  C.  265.  Where  the  prisoner  obtained  money  from  B.  for  a 
cheque  on  Jones,*  Loyd,  &  Co.,  purporting  to  be  drawn  by  G.  Andrews 

in  favour  of Newman,  esq.,  or  bearer,   telling  him  that  it  was  for 

Mr.  Newman  of  Soho  Square,  in  whose  service  he  had  been   for  three 
months,  and  that  Mr.  Newman  bad  put  his  name  on  the  back;  and  it  ap- 
peared, upon  an  indictment  for  forging  and  uttering  the   cheque  that  no 
person  of  the  name  of  G.  Andrews  kept  an  account  with  Jones,   Loyd, 
A.  Co.,  tbai  Mr.  Newman  of  Sohp  Square  did  not  write  his  name  on  the 
back  of  ihs  cheque,  and  that  the  prisoner  was  never  in  that  gentleman's 
service: — Parke^  J.,   (after  consulting    Gasthe^  J.),   held    this   to   be 
sufficient  prima  jade  evidence  that  G.  Andrews  was  a  fictitious  person, 
and  told  the  jury  that  if  G.  Andrews  really  drew  the  cheque,  the  prisoner 
might  produce  him,  or  give  some  evidence  upon  the  subject:  the  prisoner 
was  convicted.     R.   v.  Backler,   5  C   &  P.  118.      Upon  an  indictment 
for  forging  and  uttering  a  bill  of  exchange,  purporting  lo  be  drawn  by  T. 
W.  of  Nottingham  and  to  be  accepted  by   T.  K  ,  Market  Place,  Birm- 
ingham, which  was  passed  to  the  prosecutor  by  the  prisoner,  who  repre- 
sented bis  name  to  be  King,  of  King  Square,  which  he  said  was  chiefly 
his  property;  ihe  prosecutor  proved  that  he  had  made  inquiry  for  T.  W. 
at  Nottingham,  and   could  not  find  him;  that  he  had  been  twice  to  Birm- 
ingham after  T.  K.,  but  could  find  no  such  person,  and  that  he  had  made 
inquiries  at  King  Square  for  the  prisoner,  but  could  hear  of  no  such  per- 
son: but  he  admitted  that  he  was  a  stranger  at  these  places,  and  no  person 
acquainted  with  them  was  called: — Parke^  J.,  after  consulting  the  judges 
present,  held  this  sufficient  evidence  to  go  to  the  jury  of  the  bill  being  a 
fictitious  one,  although  he  told  them  tbnt  it  was  not  very  satisfactory,  and 
not  the  usual  evidence  upon  such  occasions.     R.  v.  King,  5  C.  &  P. 
123.     Where  the  prisoner  was  indicted  for  forging  and  uttering  a  cheque 
on  Greenwood  &  Co.,  army  agents  and   bankers,  purporting  to  be  drawn 
by  J.   Weston,  and  a  clerk  in  the  army  department  was  called  to  prove 
that  J.   Weston   kept  no  account  with  his    employers;  he  also  admitted 
that  he  did  not  know  the  names  of  all  the  customers,  but  added,  that  he 
knew  of  no  customer  named  J.   Weston,   and  that,  upon  inquiry  of  the 
other  clerks,  he  found  that  there  was  no  such  person: — Parke,  J.,  with  the 
concurrence  of  Paileson,  J.,  and  Gurney,  B.,  held  this  to  heprima  facie 
evidence,  sufficient  to  call  upon  the  prisoner  to  shew  who  J.  Weston 
really  was.     R.  v.  Brannan,  6  C.  &  P.  326. 

It  was  at  one  time  doubted  whether  the  forgery  of  an  instrument  in  this 
country,   payable  abroad,   or  the  uttering  of  an  instrument  in  this  coun- 
try, forged  and  payable  abroad,  was  an  ofl^ence  within  some 
*of  tbe  repealed  statutes;  see  R.  v,  Dick,   1  Leach,  68:  R.   [  *362  ] 
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r.  A^Kay,  R.  &  R.  71;  allhough  it  was  afterwards  decided 
that  it  was.  R.  d.  Kirkwood,  1  Mood.  C.  C.  311.  3i]t  these  doubts 
were  removed  by  the  statute  11  O.  4  &  1  W.  4,  c.  66,  s.  30,  (ante,  p- 
351),  which  makes  it  an  ofTence,  punishable  in  the  same  manner  as  if  the 
instrument  were  made  or  purported  to  be  made,  or  lhe*money  were  pay- 
able or  purported  to  be  payable,  in  this  country,  to  forge  or  alter,  or 
knowingly  offer,  utter,  dispose  of,  or  put  off  in  this  country  any  instru- 
ment or  writing,  the  forgery,  &c.  of  which  is  punishable  by  that  act,  in 
whatsoever  place  it  may  be  made,  or  purport  to  be  made,  or  to  foi^e 
&c.,  or  knowingly  offer,  &c.,  in  this  country,  any  bill  of  exchange  or 
promissory  note  for  the  payment  of  money,  or  any  indorsement  or  assign* 
meni  of  any  bill  of  exchange  or  promissory  note  for  the  payment  of 
money,  or  any  acceptance  of  any  bill  of  exchange,  or  any  undertaking, 
warrant,  or  order  for  the  payment  of  money,  or  any  deed,  bond,  or  wri- 
ting obligatory  for  the  payment  of  money,  (whether  such  deed,  bond, 
or  writing  obligatory  shall  be  made  only  for  the  payment  of  money,  or 
for  the  payment  of  mo'ney  together  with  some  other  purpose),  in  whatever 
place  out  of  England  the  money  payable  or  secured  thereby  may  be  or 
may  purport  to  be  payable. 

JVJiicli  said  forged is  as  follows,  <^c.] — The  instrument,  if  set  out, 

must,  when  given  in  evidence,  correspond  exactly  with  that  set  out  in  the 
indictment;  the  slightest  variance  will  be  fatal.  (Ante,  p.  102).  A 
mere  literal  variance,  indeed,  (that  is,  where  the  omission  or  addition  of 
a  letter  does  not  alter  or  change  a  word,  so  as  to  make  it  another  word,  2 
Salk.  661;  Cowp.  229),  will  not  be  material;  as,  for  instance,  "  re- 
ceivd"  for  "received;"  R.  v.  Hart,  1  Leach,  145;  2  East,  P.  C.  977; 
*'  undertOod"  for  "understood,"  R.  v.  Beach,  Cowp,  229;  "  Messes." 
for  "  Messrs.,"  R.  v.  Oldfield,  2  Russ.  376,  or  the  like.  (Ante,  p. 
102).  It  is  not,  however,  now  necessary  that  the  instrument  should  be 
set  out  in  the  indictment;  2  &  3  W.  4,  c.  123,  (ante,  p.  350);  and,  in 
order  to  avoid  a  variance,  a  count  should  always  be  framed  upon  this  pro- 
vision. 

.  Sewing  to  the  parchment  on  which  the  indictment  is  written  impres- 
sions of  forged  notes  taken  from  engraved  plates,  is  not  a  legal  mode  of 
setting  out  the  indictment.  R,  v.  Harris,  R.  v.  Moses,  R.  v.  Balis,  7 
C.  &  P.  429:  R.  v.  Warshaner,  1  Mood.  C.  C.  466.  If  the  instru- 
ment forged  be  in  a  foreign  language,  it  must  be  set  out  in  that  language, 
and  a  com^'plete  and  accurate  translation  must  also  be  set  out.  See  R.  v. 
Szudurskie,  1  Mood.  C.  C.  419:  R.  r.  Warshaner,  Id.  466:  R.  r. 
Harris,  7  C.  &  P.  416,  429.  But  counts  under  the  2  &  3  W.  4,  c. 
123,  s.  3,  staling  the  plates  to  have  engraved  on  them,  in^  the  Polish 
language,  a  promissory  note,  for  the  paymentof  money,  to  wit,  for  the 
payment  of  five  florins,  purporting  to  be  a  promissory  note  for  the  pay- 
ment of  money  of  a  certain  foreign  prince,  without  stating  the  value, 
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were  held  good  after  verdict,  by  virtue  of  7  G.  4,  c.  64,  s.  21.  R.  v. 
Warshaner,  R.  v.  Harris,  supra. 

The  instrument  must  appear,  upon  the  face  of  it  to  have  been  made  to 
resemble  a  true  instrument  of  the  denomination  mentioned  in  the  indict- 
ment, and  in  the  statute  upon  which  it  is  framed,  so  as  to  be  capable 
of  deceiving  persons  using  ordinary  observation,  according  to  their 
means  of  knowledge,  see  R.  v.  Colilcot,  2  Leach, 
♦1048;  4  Taunt.  300;  R.  &  R.  212,  229:  R.  v.  Jones,  1  [  *363  ] 
Leach,  204,  ahhough  not,  perhaps,  those  scientifically  acquaint- 
ed with  such  instruments.  See  R.  v.  Hoost,  2  East,  P.  C.  950.  Even 
where,  upon  an  indictment  for  forging  a  bank  note,  there  appeared  to  be 
no  water-mark  in  the  forged  note,  and  the  word  ^'  pounds"  was  omitted 
in  the  body  of  it,  the  defendant  being  convicted,  the  judges  held  the  con- 
viction to  be  right.  R.  v.  Elliot,  1  Leach,  175.  So  where  the  defend- 
ant was  indicted  for  forging  the  ^ill  of  Peter  Perry,  and  the  will  produc- 
ed in  evidence  commenced  *^  I,  Petir  Perry,"  but  was  subscribed 
^'  John  Perry,  his  mark;"  but  it  was  also  stated  in  evidence,  that  upon 
this  repugnancy,  being  remarked  to  the  prisoner,  he  said  that  he  had  by 
mistake  written  ^^  JoAn"  instead  of  ^^  Peter ^^^  and  that  the  mark  was  that 
of  Peter  Perry;  the  defendant  was  convicted  and  executed.  R.  «.  Fitz- 
gerald, I  Leach,  20.  But,  if,  on  the  other  hand,  the  instrument  do  not 
appear  to  be  such  as  probably  might  be  imposed  upon  persons  to  whom 
it  was  likely  to  be  uttered  as  a  true  instrument  of  the  denomination  men- 
tioned in  the  indictment,  the  defendant  must  be  acquitted.  Where  the 
defendant  was  indicted  for  forging  a  will  of  lands,  and  the  will  produced 
was  attested  (before  the  stat.  1  Vict.  c.  26)  by  two  witnesses  only,  the 
judges  held  that  the  defendant  could  not  be  convicied,  although  it  did  not 
appear,  either  in  evidence  or  upon  the  face  of  the  will,  whether  the 
lands  were  freehold  or  not;  for  they  must  be  presumed  to  be  freehold, 
unless  the  contrary  appeared.  R.  v.  Wall,  2  East,  P.  C.  953.  So,  a 
bill  of  exchange  for  three  guineas,  not  attested  as  required  by  stat.  17  G. 
3,  c.  30,  s.  1,  was  holden  by  the  judges  not  to  be  the  subject  of  an  in- 
dictment for  forgery,  as  a  bill  of  exchange;  because,  if  it  were  a  genuine 
instrument,  it  would  be  absolutely  void  for  want  of  the  attestation.  R. 
V.  Moffat,  I  Leach,  431.  So,  a  bill  of  exchange  or  country  bank  note, 
which,  for  want  of  a  signature,  is  incomplete,  or  a  navy  bill  payable  to 

or  order,  R.  v.  Richards,  R.  &  R.  193:  R.v.  Randall,  Id.  195: 

R.  V.  Pateraan,  R.  &  R.  455:  Reg.  v.  Butterwick,  2  M.  &  Rob.  196, 
is  not  the  subject  of  an  indictment  for  forgery.  See  R.  «.  Burke,  R.  & 
R.  496.  But  a  man  may  be  convicted  of  forging  a  will,  although  it  ap- 
pear in  evidence  that  the  pretended  testator  is  alive;  R.  r.  Sterling,  1 
Leach,  99:  R.  v.  Coogan,  Id.  499;  for  the  instalment,  If  genuine, 
would  be  a  will,  notwithstanding  the  testator  were  still  afive;  bis  detftb 
would  merely  give  effect  to  the  instrument.     So,  a  man  may  be  ilidietdd 
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for  forging  and  uttering  a  bill  of  exchange,  although  the  name  of  the 
payee  was  not  indorsed  on  it;  R.  v.  Wicks,  R.  &  R.  149;  or  even  ai-. 
though  the  bill  were  not  stamped.  R.  v.  Hawkesworth,  2  T.  R.  606; 
1  Leach,  257;  (ante,  p.  141):  R.  v.  Reculist,  2  Leach,  703.  So,  a 
man  may  be  indicted  for  forging  an  instrument,  which,  if  genuine,  could 
not  be  made  available,  by  reason  of  some  circumstance  not  appearing 
upon  the  face  of  the  instrument,  but  to  be  made  out  by  extrinsic 
evidence.  See  R.  v.  M'Intosb,  2  Leach,  883;  2  East,  P.  C.  942. 
Thus,  a  man  may  be  indicted  for  forging  a  deed,  though  not  made  in  pur- 
suance of  the  provisions  of  particular  statutes,  requiring  it  to  be  in  a  par- 
ticular form:  R.  v.  Lyon>  R.  &  R.  255:  R.  v*  Froud,  Id.  389;  1  B. 
&  B.  300:  or  for  forging  a  cheque,  though  it  be  post-dated.  Reg.  v. 
Taylor,  1  C.  &  K.  213. 

With  intent  to  defraud  J.  JST.] — It  is  not  necessary  to  prove 
[  *364  ]  that  *J.  N.  was  actually  defrauded  by  the  forgery;  R.  v. 
Crooke,  2  Str.  901:  R.  v.  Goate,  1  Ld.  Rayro.  737;  if, 
from  circumstances,  the  jury  can' presume  that  it  was  the  defendant's  in- . 
tention  to  defraud  J.  N., — if  in  fact  J.  N.  might  have  been  defrauded  if 
the  forgery  had  succeeded, — it  is  sufficient  to  satisfy  this  allegation  in  the 
indictment;  for  where  the  intent  to  defraud  exists  in  the  mind  of  the  de- 
fendant, it  is  sufficient,  though,  from  circumstances  of  which  he  is  not  ap- 
prised, he  could  not  in  fact  defraud  the  prosecutor;  R.  v.  Holden,  R. 
&  R.  154;  even  though  the  party  to  whom  the  forged  instrument  is  utter- 
ed believes  that  the  defendant  did  not  intend  to  defraud  him.  R.  o.  Shep- 
pard,  R.  &  R.  168:  see  R.  v,  Harvey,  2  B.  &  C.  261.  Where  a 
forged  bill  of  exchange,  payable  to  the  order  of  the  defendant,  was  given 
as  a  pledge  only,  but  to  obtain  credit,  it  was  holden  to  be  a  fraudulent  in- 
tent within  the  meaning  of  the  statute.  R.  v.  Birkett,  R.  &  R.  86.  A 
jury  ought  to  infer  an  intent  to  defraud  the  person  who  would  have  to  pay 
the  instrument  if  it  were  genuine,  although  from  the  manner  of  executing 
the  forgery,  or  from  the  person's  ordinary  caution,  it  would  not  be  likely 
to  impose  on  him;  and  ahfaough  the  object  was  general,  to  defraud  who- 
ever might  take  the  instrument,  and  the  intention  of  defrauding  in  partic- 
ular the  person  who  would  have  to  pay  the  instrument  if  genuine,  did  not 
enter  into  the  prisoner's  contemplation.  R.  v,  Mazagora,  R.  &  R.  291. 
A  forged  cheque  drawn  on  the  Worcester  old  bank  was  presented  by  the 
prisoner  to  RuSbrd's  bank  at  Stourbridge,  and  refused;  and  upon  an  in- 
dictment for  forging  and  uttering  the  cheque  with  intent  to  defraud  the 
Messrs.  Rufibrd,  it  was  objected,  that  as  it  was  not  drawn  upon  them,  it 
could  not  defraud  them;  but  Bosanquet^  J.,  held,  that,  as  it  was  present- 
ed at  their  bank  for  payment,  it  was  evidence  of  an  intent  to  defraud 
tbem.  R.  v,  Crowtber,  6  C.  &  P.  316.  The  fact  that  the  prisoner  has 
given  guarantees  to  his  bankers,  to  whom  he  paid   a  forged  note,  to  a 
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larger  amount  than  the  note,  does  not  so  comptetely  negative  an  intent  to 
defraud  them  as  to  withdraw  the  case  from  the  consideration  of  the 
jury.  R.  V,  James,  7  C.  &  P.  153:  see  Reg.  v.  Cooke,  8  C.  & 
P-  582. 

The  words  "  with  intent,"  &c.,  apply  to  the  verb  to  which  the  prison- 
er's name  is  the  nominative;  therefore,  a  count  which  states  that  the 
prisoner  **did  forge"  a  promissory  note  for  501.,  "  on  which  said  pro- 
missory note  is  an  indorsement  as  follows:  C  J., — with  intent  to  defraud 
J.  S.,"  sufficiently  charges  that  the  forged  note,  and  not  the  indorse- 
ment, was  the  thing  whereby  the  prisoner  intended  to  defraud  J.  S.  R. 
9.  James,  supra. 

On  the  trial  of  an  indictment  for  forgery  with  intent  to  defraud  A.  B., 
*'  one  of  the  public  officers"  of  a  banking  company  established  under  7 
G.  4,  c.  46,  A.  B.  stated  that  he  was  the  public  officer,  and  an  examin- 
ed  copy  of  the  return  forwarded  to  the  stamp-office  under  that  act,  in 
which  also  he  was  stated  to  be  so,  was  put  in:  but  this  copy  had  not  the 
affidavit  at  the  close  of  the  return,  which  is  directed  by  schedule  A.  of 
that  statute,  and  the  date  was  left  blank.  The  judges  held  that  A.  B. 
was  sufficiently  proved  lo  be  the  public  officer.  Reg.  v.  Carter,  1  C  & 
K.  241 :  see  Edwards  v.  Buchanan,  3  B.  &  Adol.  788. 

*2nd  Count.  [  *365  ] 

Offer  J  ti/fer,  dispose  of,  put  off^  Sfc.'] — To  ofrer,and  utier  mean  noth- 
ing more  than  that  the  parly  tendered,  or  attempted  to  pass  or  make  use 
of  the  forged  instrument,  with  the  intent  charged  in  the  indictment;  these 
words  do  not  import  that  the  person  to  whom  the  forged  instrument  was 
tendered  actually  accepted  it  with  intention  to  retain  it,  or  was  defrauded 
by  it.  Accordingly  we  find  that  the  legislature,  wherever  they  intended 
that  the  offence  should  not  be  complete  without  an  acceptance  on  the  one 
part  and  a  relinquishment  on  the  other,  have  described  the  offence  in 
words  of  a  different  and  appropriate  meaning,  such  as  '^  pay  and  put  off," 
(see  1  East,  P.  C.  179),  or  the  like.  But  in  stat.  11  G.  4  &  1  W.  4, 
c.  66,  (which  is  the  act  of  most  general  importance  upon  the  subject  of 
forgery,  extending  to  deeds,  wills,  bonds,  bills  of  exchange,  and  promis- 
sory notes,  warrants,  or  orders  for  the  payment  of  money  or  delivery  of 
good  acquittances  and  receipts  for  money  or  goods,  and  accountable  re- 
ceipts for  notes,  bills,  or  other  securities  for  money),  the  offence  of  utter- 
ing, &c.,  is  described  by  the  words  ^'  offer,  utter,  dispose  of,  or  put  off," 
which  include  attempts  to  make  use  of  a  forged  instrument,  as  well  as 
cases  where  the  defendant  has  actually  succeeded  in  making  use  of  it. 
Where,  on  an  indictment  upon  the  repealed  statute  13  G.  3,  c.  79, 
which  contained  the  words  ^^  utter  or  publish,"  it  appeared  that  the  de- 
fendant shewed  a  forged  instrument  to  a  person,  with  intent  to  raise  « 
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false  idea  of  his  substance,  and  afterwards  left  the  instrument  under  cover, 
in  the  custody  of  that  person,  it  was  bolden  not  to  be  an  uttering  or  pub- 
lishing within  these  words.  R.  v.  Shukard,  R.  &  R.  200.  But  the 
shewing  a  forged  receipt  to  a  person  with  whom  the  defendant  is  claiming 
credit  for  it,  is  an  uttering  within  ibe  1  W.  4,  2.  66,  s.  10,  though  the 
defendant  refuse  to  part  with  the  possession  of  it.  Reg.  o«  Radford,  1 
C.  &  K.  707. 

Questions  have  arisen  upon  the  subject  of  uttering,  as  to  the  quality  of 
the  offences  of  different  parties,  viz.  whether  they  were  indictable  as 
principals  or  accessaries.  It  has  been  decided,  that  the  giving  of  a  forged 
note  to  an  innocent  agent,  or  to  an  accomplice,  that  he  may  utter  it,  is  a 
disposing  of  and  putting  away  of  the  note.  R.  v.  Palmer,  1  N.  R.  96; 
R.  &  R.  72:  R.  V.  Giles,  1  Mood.  C.  C.  166.  But  where  several,  by 
concert,  are  privy  to  the  uttering  of  a  forged  note,  which  is  uttered  by 
one  only,  in  the  absence  of  the  others,  (see  ante,  p.  4),  he  only  who  ut- 
ters it  is  a  principal,  but  the  others  are  accessaries  before  the  fact.  R. 
V.  Soares,  R.  &  R.  25:  R.  v  Badcock,  Id.  249:  R.  v.  Stewart,  Id- 
363:  R.  «.  Davis,  Id.  113:  see  R.  v.  Morris,  Id.  270;  2  Leach,  1096: 
R.  «.  Harris,  2  C.  &  P.  416. 

To  maintain  this  count,  it  will  be  sufficient  to  prove  that  the  defendant 
sold  or  disposed  of  the  forged  instrument.  The  words  of  the  statute,  1 
W.  4,  c.  66,  are,  ''  offer,  utter,  dispose  of,  or  put  off,"  an(^  the  words 
of  the  section  applicable  to  the  buyer  are,  ^^  purchase  or  receive,"  (s.  12, 
post,  p.  387).  Where,  the  words  of  the  statute  are  only  "  utter  and  pub- 
lish as  true,"  the  instrument  must  have  been  uttered  as  true,  and  not  sold 
or  disposed  of  as  a  forged  instrument. 

A  conditional  uttering  is  as  much  a  crime  as  any  other.  Where  the 
defendant  gave  a  forged  acceptance,  knowing  it  to  be  so,  to  the  manager 
of  a  bank,  where  he  kept  an  account,  saying  that  he  hoped  this    bill 

would  satisfy  the  bank  as  a  security  for  the  money  he  owed 
[  *366  ]  *them,  and  the  manager  replied  that  that  would  depend  on  the 

result  of  inquiries  as  to  the  acceptors;  this  was  holden  a  suffi- 
cient guilty  uttering.     Reg.  v,  Coolce,  8  C.  &  P.  582. 

jj  certain  other  false ^  ^c] — This  must  be  proved  as  in  the  first  count. 
(See  ante,  p.  358). 

With  intent  to  defraud  J.  ^.] — this  is  also  proved  a3  on  the  coiint  for 
forgery.  (See  ante,  p.  363).  If,  however,  the  jury  are  satisfied  that 
the  prisoner  uttered  the  instrument  as  true,  meaning  it  to  be  taken  as  such 
and  that  be  knew  it  to  be  forged,  they  are  bound  to  infer  the  intent  to  de- 
fraud. Reg.  f>.  Hill,  8  C.  &  P.  274;  Reg.  r.  Vaugban,  Id.  276:  Reg. 
t^.  Cooke,  Id.  582,  586:  Reg.  v.  Geach,  9  C.  &  P.  499.  H.  employ- 
ed L.  to  do  work  for  him:  L.  had  a  partner  S.,  who  took  no  active  part 
in  the  business,  which  H.  knew.     H.  knowingly  paid  L.  for  the  work  by 
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a  forged  bill  of  exchange^  which  L.  indorsed  in  his  own  name  only,  and 
delivered  to  S. ,  who  also  indorsed  it  in  his  own  name  and  negotiated  it. 
H.  was  held  to  be  properly  convicted  on  a  count  charging  an  uttering 
with  intent  to  defraud  L.  only.  Reg.  i;.  Hanson,  2  Mood.  C.  C.  245; 
C.  &  Mar.  334. 

Well  knowing  thelsame  to  be  forged^  ^c] — This  is  not  capable  of  di- 
rect proof.  It  is  nearly  in  all  cases,  therefore,  proved  by  evidence  of 
facts  from  which  the  jury  may  presume  it.  Upon  an  indictment  for  dis* 
posing  of  and  putting  away  a  forged  bank  note,  knowing  it  to  be  forged, 
proof  that  the  defendant  has  passed  other  forged  notes,  if  proved  by  le- 
gitimate evidence,  R.  v.  Millard,  R.  &  R.  245,  raises  a  probable  pre- 
sumption that  he  knew  the  note,  for  the  passing  of  which  he  is  now  in- 
dicted, to  be  forged;  R.  v.  Wylie,  1  N.  R.  92:  R.  v.  Tattersal,  Id.  94, 
n.;  ante,  p.  104;  and  see  R.  v.  Ball,  I  Camp.  324;  R.  &  R.  132:  R. 
V.  Hough,  R.  &  R.  120;  and  if,  in  addition  to  this,  it  be  proved  that 
the  defendant,  when  he  passed  these  notes,  gave  a  false  name  or  address, 
it  amounts  to  a  violent  presumption  of  his  guilty  knowledge.  (See  ante, 
p.  123).  It  has  been  ruled,  however,  that  if  a  subsequent  uttering  be 
made  the  subject  of  a  distinct  indictment,  it  cannot  be  given  in  evidence 
to  shew  a  guilty  knowledge  in  a  former  uttering.  R.  v.  Smith,  2  C.  &  P, 
633:  and  R.  v.  Smith,  4  C.  &  P.  411.  The  propriety  of  this  distinction 
may  however  be  questioned;  and  in  a  case  of  Reg.  r.  Cadwallader  Lewis, 
Carnarvon  Summ.  Ass.  1840,  Lord  Denman,  C.  J,  said,  that "  he 
could  not  conceive  how  the  relevancy  of  the  fact  to  this  charge  could  be 
affected  by  its  feeling  the  subject  of  another  charge,"  and  offered  to  ad- 
mit the  evidence,  although  the  above  cases  were  cited.  And  in  another 
recent  case,  Mderson^  B.,  admitted  such  evidence.  Reg.  v.  Acton,  1 
Russ.  407.  On  an  indictment  under  the  11  G.  4  &  1  W.  4,  c.  66,  s. 
19,  for  engraving  or  uttering  notes  of  a  foreign  prince,  evidence  of  a  re- 
cent engraving  or  uttering  notes  of  another  foreign  prince  is  admissible  in 
proof  of  a  guilty  knowledge.  R.  v.  Balls,  1  Mood.  C  C.  470;  7  C.  & 
P.  429. 

The  defendant's  statements  as  toother  instruments  of  the  same  kind, 
supposed  to  have  been  the  subject  of  a  guilty  uttering  by  him,  are  not, 
however,  admissible  in  evidence.     Reg.  v.  Cooke,  8  C.  &  P.  582. 


♦counterfeiting  the  great  seal,  &c.    [  •367  ] 


Statute, 
11  G.  4  &  1  W.  4,  c.   66,  s.  2] — Enacts,  that  if  any  person  shall 
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forge  or  couDterfeit,  or  shall  utter,  knowing  the  same  to  be  forged  or 
counterfeited,  the  great  seal  of  the  United  Kingdom,  his  Majesty's  privy 
seal,  any  privy  signet  of  his  Majesty,  his  Majesty'^  royal  sign  manual, 
any  of  bis  Majesty's  seals  appointed  by  the  twenty-fourth  article  of  the 
Union  to  be  kept,  used,  and  continued  in  Scotland,  the  great  seal  of 
Ireland,  or  the  privy  seal  of  Ireland,  every  such  offender  shall  be  guilty 
of  high  treason,  and  shall  suffer  death  accordingly;  provided  always,  that 
nothing  contained  in  an  act  passed  in  the  seventh  year  of  the  reign  of 
King  William  the  Third,  intituled  ^'  ^n  Act  for  regulating  of  Ttiab  in 
Ca$ts  of  Treason  and  Misprision  of  Treason^^^  or  in  an  act  passed  in 
the  seventh  year  of  the  reign  of  Queen  Anne,  intituled  ^^  mSn  Act  for  the 
improving  the  Union  of  the  Ttso  Kingdoms,^^  shall  extend  to  any  indict- 
ment, or  to  any  proceedings  thereupon,  for  any  of  the  treasons  hereinbe- 
fore mentioned. 

Indictment. 

Commencement  as  ante^  p.  355] — in  the  county  aforesaid,  the  great 
seal  of  the  United  Kingdom,  (''  the  great  seal  of  the  United  Kingdom^ 
his  Majesty^s  privy  seal,  any  privy  signet  of  his  Majesty^  his  J\Iajesty'*s 
royal  sign  manual^  any  of  his  Majesty*  s  seals -appointed  by  the  twenty- 
fourth  article  of  the  Union  to  be  kept  and  continued  in  Scotland^  the 
great  seal  of  Ireland^  or  the  privy  seal  of  Ireland^^)^  falsely,  deceitfully, 
feloniously,  and  traitorously  did  forge  and  counterfeit,  against  the  duty  of 
his  allegiance,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity. (2nd  Count).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  falsely, 
deceitfully, feloniously,  and  traitorously  did  utter  a  certain  other  false,  forged 
and  counterfeited  great  seal  as  aforesaid,  then  and  there  well  knowing  the 
same  to  be  false,  forged,  and  counterfeited,  against  the  duty  of  his  allegi- 
ance, against  the  form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. — 
Jidd  counts  stating  the  instrument  to  which  the  counterfeit  seal  was  ap* 
pended. 

Treason,  11  G.  4,  &'l  W.  4,  c.  66,  s,  2,  transportation  for  life  or 
for  not  less  than  seven  years,  or  imprisonment  not  exceeding  four  nor  less 
than  two  years,  7  W.  4  &  I  Vict.  c.  84,  s.  2,  (ante,  p.  355),  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement,  such  con- 
finement not  exceeding  one  month  at  any  one  time,  nor  three  months  in 
any  one  year.     Id.  s.  3,  (ante,  p.  355). 
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Evidence. 


To   support   the  first    count,    produce  the  instrument  to  which   the 
forged  seal  is  appended,  and    prove  by   witnesses  conversant   with  the 
genuine  seal  that  the  seal  produced  is  counterfeited;  then  prove 
that  *the  prisoner  counterfeited  the   seal,  either  by  direct  evi-  [  *368  ] 
dence,  or  by  circumstances  from  which  the  jury  may  infer  it. 

To  support  the   second  count,  prove  the  seal  to  be  forged  as  above, 
and  the  uttering  as  directed  ante,  p.  365.  ^ 

The  statute  applies  to  a  forging  of  the  impression  of  the  seal,  and  not 
to  a  counterfeiting  of  the  seal  itself,  which,  though  a  high  misdemeanor, 
is  not  treason.  1  Hale,  1S3.  Where  the  prisoner  forged  the  draught  of 
a  patent,  and  counterfeited  the  privy  signet  to  it,  and  so  obtained  the 
great  seal  to  the  patent,  and  being  indicted  for  counterfeiting  the  privy 
signet,  it  appeared  that  he  had  purposely  introduced  some  things  and 
words  into  the  counterfeit  signet  which  were  not  in  the  original,  and  had 
omitted  others;  the  court  held  it  to  be  treason.  Robinson's  case,  2  Rol. 
Rep.  50;  1  Hale,  184.  The  mere  misuser  of  the  great  seal  is  not  trea- 
son; 1  Hale,  183;  3  Inst.  15;  as,  for  instance,  the  taking  of  the  great 
seal  from  an  original  patent  and  appending  it  to  ^a  pretended  patent.  37 
H.  8;  Bro.  Ab.  Treason,  pi.  3;  I  Hale,  182:  Leak's  case,  12  Co. 
15.  So  neither  is  the  alteration  of  the  instrument  to  which  the  real  seal 
is  appended  treason,  within  the  meaning  of  the  act.  3  Inst.  15;  1  Hale, 
183. 


FORGING    AND    UTTERING    BANK-NOTES,    WILLS,    AND    BILLS,    &C. 


Statute. 

116.  4  &  1  W.  4,  c.  66,  s.  3] — Enacts,  that  if  any  person  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  Exchequer  bill  or  Exchequer  deben- 
ture, or  any  indorsement  on  or  assignment  of  any  Exchequer  bill  or  Ex- 
chequer debenture;  or  any  bond  under  the  common  seal  of  the  united 
company  of  merchants  of  England  trading  to  the  East  Indies,  commonly 
called  an  East  India  bond  or  any  indorsement  on  br  assignment  of  any 
£ast  India  bond,  or  any  note  or  bill  of  exchange  of  the  governor  and 
company  of  the  Bank  of  England,  commonly  called  a  bank  note,  a  bank 
bill  of  exchange,  or  a  bank  post  bill,  or  any  indorsement  on  or  assignment 
of  any  bank  note,  bill  of  exchange,  or  bank  post  bill,  or  any  will,  testa- 
ment, codicil,  or  testamentary  writing,  or  any  bill  of  exchange,  or  any 
promissory  note  for  the  payment  of  money,  or  any  indorsement  on  or  as- 
signment of  any  bill  of  exchange  or  promissory  note  for  the  payment  of 
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money,  or  any  acceptance  of  any  bill  of  exchange,  or  any  undertaking, 
warrant,  or  order  for  the  payment  of  money,  with  intent,  in  any  of  the 
cases  aforesaid,  to  defraud  any  pert  on  whaisover,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death 
as  a  felon.     See  7  W.  4  &  1  Vicl.  c.  84,  s.  1,  (ante,  p.  S54). 

Sect.  4 — fVhal  shall  be  deemed  a  iVtU^  Bill  of  Exchange^  ^c.] — 
Declares  and  enacts,  that  where,  by  any  act  now  in  force,  any  person  is 
made  liable  to  the  punishment  of  death  for  forging  or  altering,  or  for  of- 
fering, uttering,  disposing  of,  or  putting  ofl^,  knowing  the  same  to  be  forged 
or  altered,  any  instrument  or  writing  designated  in  such  act  by  any  special 
name  or  description,  and  such  instrument  or  writing,  however 
[  *369  j  designated,  is  in  law  a  will,  testament,  codicil,  or  ♦testamenta- 
ry writing,  or  a  bill  of  exchange,  or  a  promissory  note  for  the 
payment  of  money,  or  an  indorsement  on  or  assignment  of  a  bill  of  ex- 
change, or  promissory  note  for  the  payment  of  money,  or  an  acceptance 
of  a  bill  of  exchange,  for  an  undertaking,  warrant,  or  order  for  the  pay- 
ment of  money,  within  the  true  intent  and  meaning  of  this  act,  in  every 
such  case  the  person  forging  or  altering  such  instrument  or  writing,  or 
oflfering,  disposing  of,  or  putting  ofl^  such  instrument  or  writing,  knowing 
the  same  to  be  forged  or  altered,  may  be  indicted  as  an  offender  against 
this  act,  and  punished  with  death  accordingly. 


Indictment  for  forging  and  uttering  a  Bank  Js^ote. 

Commencement  as  ante^  p.  365] — feloniously  did  forge  ('*  forge  or 
aller^^)  a  certain  note  of  the  governor  and  company  of  the  Bank  of  Eng- 
land, commonly  called  a  bank  note,  ("  any  note  or  bill  of  exchange  of 
the  governor  and  company  of  the  Bank  of  England^  commonly  called  a 
bank  note^  a  bank  bill  of  exchange^  or  a  bank  post  bill^  or  any  indorse- 
ment on,  or  assignment  of  any  bank  note,  bank  bill  of  exchange^  or  bank 
post  biW^)j  which  said  forged  note  is  as  follows;  that  is  to  say,  [here  set 
out  the  bank  note  in  words  and  figures  correctly],  with  intent  to  defraud 
the  governor  and  company  of  the  Bank  of  England;  against  the  form  of 
the  statutes  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  {2nd  Count.)  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  did  oflfer,  utter,  dispose  of,  and  put  off 
a  certain  other  forged  note  of  the  governor  and  company  of  the  Bank  of 
England,  commonly  called  a  bank  note,  which  said  last-mentioned  forged 
note  is  as  follows;  that  is  to  say,  [here  set  out  the  bank  note],  with  intent 
to  defrauci  the  said  governor  and  company  of  the  Bank  of  England,  (he 
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tbe  said  J«  S.,  at  the  time  he  so  offered,  uttered,  disponed  of,  and  put 
off  tbe  said  last-mentioned  forged  note  as  aforesaid,  then  and  there  well 
knowing  tbe  same  to  be  forged) ;  against  ibe  form  of  tbe  statutes  in  such 
case  made  add  provided,  and  against  the  peace  of  our  lady  tbe  Queen, 
her  crown  and  dignity,.  (3rd  Count).  And  tbe  jurors,  aforesaid,  upon 
their  oath  aforesaid^  do  further  present,  that  tbe  said  J.  S.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  feloniously  did  forge  a  certain  promis- 
sory note  (**  any  bill  of  exchange  or  promissory  note  for  the  payment  of 
money^  or  any  indorsement  on^  or  assignment  of  any  bill  of  exchange  or 
promissory  note  for  the  payment  of  money  ^  or  any  acceptance  of  any  bill  of 
exchange^^)  for  the  payment  of  money,  which  said  forged  promissory  note 
is  as  follows;  that  is  to  say,  [here  set  out  the  bank  note]^  with  intent  to 
defraud  the  said  governor  and  company  of  tbe  Bank  of  England;  against 
the  form  of  the  statutes  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  (4th  Count). 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.  afterwards,  to  wit^  on  the  day  and  year  aforesaid,  at 
tbe  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter, 
and  dispose  of,  and  put  off  a  certain  other  forged  promissory  note  for  the 
payment  of  money,  which  said  last-mentioned  forged  promissory  note  is  as 
follows;  that  is  to  say,  [here  set  out  the  bank  note]^  with  intent  to 
defraud  the  said  governor  and  company  of  the  Bank  of  England 
♦he  the  said  J.  S.,  at  tbe  time  be  so  offered,  uttered,  dispos-  [  *370  ] 
ed  of,  and  put  off  the  said  last-mentioned  forged  promissory 
note  as  aforesaid,  then  and  there  well  knowing  the  same  to  be  forged); 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  tbe  Queen,  her  crown  and  dignity,  ^dd 
another  set  of  counts  charging  the  forgery ^  ^-c,  to  have  been  committed 
uith  intent  to  defraud  the  person  to  tchom  the  note  was  uttered  or  passed. 
Add  also  a  set  of  counts  describing  the  forged  instrument  in  such  manner 
as  would  sustain  an  indictment  for  stealing  the  same ^  2  ^  S  W.  4^  c.  213, 
8.  3.  {See  ante^  pp.  350,  357).  In  the  counts  for  offering  and  dispos' 
of  the  note^  it  is  not  necessary  to  allege  to  whom  it  iQasso  offered^  ^*c.  R. 
V.  Holdeny  2  Taunt.  334;  R.  ^  R.  154. 

An  indictment  for  forgery  on  a  joint-stock  bank  may  lay  the  intent  to 
have  been  to  defraud  '^  A.  B.  and  others;''  it  need  not  be  laid  with  intent 
to  defraud  tbe  officers  returned  under  tbe  7  G.  4,  c.  46.  R.  v.  Burgess, 
7  C.  &  P.  490:  R.  v.  James,  Id.  553:  R.  v.  Beard,  8  C.  &  P.  143. 
(See  ante,  p.  31.)  But  in  the  case  of  an  indictment  against  a  member 
of  the  copartnership,  it  would  seem  that  the  intent  must  be  laid  to  defraud 
some  one  of  the  officers  for  tbe  time  being,  in  whose  name  an  action  might 
be  brought.  3  &  4  Vict.  c.  1 11 ,  s.  2.  See  Reg.  v.  Atkinson,  2  Mood. 
C.  C.  278;  C.  &  Mar.  525;  (ante,  p.  34). 

Felony.     11  G.  4  &  1  W.  4,  c.  66,  s.  3.     See  the  last  precedent. 

56 
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Evidence. 


Prove  tbe  forgery,  as  directed  ante,  p.  358  et  seq.  Under  the  counts 
for  uttering,  you  may  give  in  evidence  that  tbe  defendant  offered  or  ten- 
dered tbe  note  in  payment,  or  tbat  be  actually  passed  it,  or  otherwise  dis- 
posed of  it,  to  another  person.  Where  it  appeared  tbat  the  defendant  sold 
a  forged  note  to  an  agent  employed  by  tbe  bank  to  procure  it  from  him, 
the  judges  held  this  to  be  within  tbe  act,  although  it  was  objected  tbat  the 
prisoner  bad  been  solicited  to  commit  tbe  act  proved  against  him,  by  tbe 
bank  themselves,  by  means  of  their  agents.  R.  r.  Holden,  2  Taunt. 
334;  R.  &  R.  154.  So,  where  A.  gave  B.  a  forged  note  to  pass  for  4iim, 
and  upon  B.'s  tendering  it  in  payment  of  some  goods,  it  was  stopped  : 
the  majority  of  the  judges  held  that  A.,  by  giving  tbe  note  to  B.,  was 
guilty  of  disposing  of  and  putting  away  the  note,  within  the  meaning  of  the 
act.  R.  V.  Palmer,  1  N.  R.  96  ;  R.  &  R.  72  :  R.  v.  Giles,  1  Mood. 
C.  C.  166;  (ante,  p.  365).  As  to  evidence  that  the  prisoner  knew  tbe 
note  to  be  forged  at  the  time  he  disposed  of  it,  and  as  to  the  other  evi- 
dence necessary  to  support  these  counts,  see  ante,  p.  366. 

By  statute  1  G.  4,  c.  92,  s.  3,  the  Bank  of  England  may  cause  the 
name  of  their  signing  clerk  to  be  impressed  upon  their  notes  by  machinery; 
and  all  bank  notes  on  which  the  name  of  vthe  person  authorized  by  tbe 
bank  to  sign  them  shall  be  impressed  by  machinery,  shall  be  good  and 
valid  to  all  intents  and  purposes  as  if  such  notes  had  been  subscribed  in 
tbe  proper  hand-writing  of  such  person,  and  shall  be  deemed  and  taken  to 
be  bank  notes,  and  may  be  described  as  such  in  all  indictments,  and  in  all 
criminal  and  civil  proceedings  whatsoever. 


Indictment  Jor  forging  a   Jfitt. 

Commencement  as  ante^  p.  355] — in  tlie  county  aforesaid  feloniously 
did  forge  a  certain  will  and  testament,  ('^  any  will^  codicil^  or 
[  *371  ]  ^testamentary  tort/in^"),  which  said  forged  will  and  testament 
is  as  follows;  that  is  to  s«ny,  [here  recite  the  tcill  rerbatim^  in- 
cluding the  attestations]^  (see  ante^  p.  46),  with  intent  to  defraud  one  J. 
N.;  against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen  her  crown  and  dignity.  {2nd 
Count.)  That  he  ''  did  offer,  utter,  dispose  of,  and  put  off,"  as  in  the 
precedent,  {ante,  p,  356).  If  it  be  a  tcill  of  lands  only,  it  should  be 
charged  to  have  been  forged  and  uttered,  ^-c,  uith  intent  to  defraud  the 
person  who  is  heir-at-law;  if  of  personal  properly  only,  the  person  who  is 
next  of  kin  to  the  deceased;  if  of  real  and  personal  properly,  the  per- 
son who  is  heir-at-law  in  one  set  of  counts^  and  the  next  oj  kin  in  another. 
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AfUt  in  all  these  cases^  it  may  be  prudent  to  add  another  setlof  counts^ 
charging  the  will  to  have  beenjorged  and  uttered^  ^'  with  intent  to  de- 
fraud  such  person  and  persons  as  would  by  law  be  entitled  to  t^e  said 
several  [landsy  tenements,  and  hereditaments,  goods,  chattels,  and  Effects], 
in  the  said  pretended  will  mentioned  as  aforesaid."  In  the  former  set  of 
counts,  it  is  not  necessary  to  Hate  that  the  person  intended  to  be  defrauded 
is  heir-al'law  or  nexi  of  kin;  for  it  is  not  necessary  that  it  should  appear 
upon  the  face  of  the  indictment  how  he  was  to  be  defrauded;  it  is  sufficient 
if  that  appear  by  the  evidence.  See  R.  v.  Ellsworth,  2  East,  P.  C 
986.  You  may,  however,  if  you  choose,  add  other  sets  of  counts,  charg- 
ing the  offence  to  have  been  committed  with  intent  to  defraud  the  ^^  heir-at- 
law"  and  the  '^  next  of  kin,"  generally.  Jldd  also  counts  describing  the 
will  in  such  manner  as  would  sustain  au  indictment  for  stealing  the  same. 
2^S  W.4,c.  123,  s.  S,  ante,  p.  350). 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im- 
prisonment not  exceeding  four  nor  less  than  two  years,  7  W.  4  &  1  Vict, 
c.  84,  s«  1,  (ante,  p.  354),  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  such  confinement  not  exceeding  one  month 
at  any  one  time,  nor  three  months  in  any.  one  year.  Id.  s.  3,  (ante,  p. 
355).  Where,  by  any  statute  now  in  force,  any  person  is  liable  to  the 
punishment  of  death  for  forging,  &c.,  any  instrument*or  writing,  however 
designated  in  the  act,  he  may  be  indicted  and  punished  under  this  act,  if 
the  instrument,  however  designated,  is  in  law  a  will,  testament,  codicil,  or 
testamentary  writing.     11  G.  4  &  I  W.  4,  c.  66,  s.  4,  (ante,  p.  368). 

* 

Evidence, 

Forgery  may  be  committed  by  the  false  making  of  the  will  of  a  living 
person;  R.  v.  Murphy,  2  East,  P^  C.  949:  R.  v.  Sterling,  1  Leach, 
99:  R.  V,  Coogen,  Id.  449;  or  of  a  non-existing  person,  Reg.  v. 
Avery,  8  C.  &  P.  596.  So,  though  it  be  signed  with  the  wrong  christian 
name  of  the  person  whose  will  it  purports  to  be.  R.  v,  Fitzgerald,  I 
Leach,  20.  See  R.  «?.  Wall,  2  East,  P.  C.  953;  (ante,  p.  .363).  The  ^ 
probate  unrepealed  is  not  conclusive  evidence  to  bar  an  indictment  for 
forging  a  will.     R.  v.  Buttery,  R.  &  R.  342. 

Prove  the  forging  and  uttering,  as  directed  ante,  p.  358  et  seq.  Prove, 
also,  that  J.  N.  is  heir-at-law  or  next  of  kin  to  the  deceased;  but  if  you 
fail  in  this,  you  may  nevertheless  succeed  upon  some  of  the  general 
counts. 

On  an  indictment  for  uttering  a  forged   will,  which,   together  with  writ- 
ings in  support  of  it,  it  was  suggested  had  been  written  over  pencil-marks 
that  had  been  rubbed  out,  it  was  held  that  the  evidence  of  an 
engraver,  who  had  examined   the  paper   with  a    mirror,  and  [  •372  ] 
traced  *the  pencil-marks,  was  admissible  on  the  part  of  the 
prosecution.     R.  ».  T-  Williams,  8  C  &  P.  434. 
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Indictment  for  forging  a  Bill  of  Exchange. 

Commencement  as  ante^  p.  355] — a  certain  bill  of  exchange,  ('*any 
bill  of  exchange^  or  any  promissory  note  for  the  payment  of  money^^) 
which  said  forged  bill  of  exchange  is  as  follows;  that  is  to  say,  ^^  501. 
Bristol,  25th  March,  1830.     Three  months  afterdate  pay  to,"  [^c.  ^^c, 
selling  out  the  bill  of  exchange  in  words  and  figures  correctly^  with  intent 
to  defraud  one  J.  N.;  against  the  form  of  the  statutes  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.     {2nd  Count),     That  the  defendant  ^^did  offer,  utter,  dis- 
pose of,  and  put  oS^'  a  certain  other ^  ^c.  4^c.,  as  in  the  precedent^  {antCy 
p.  356).     If  the  acctplance  he  also  forged^  add  counts  for  it  in  this  form. 
{3rd  Count).     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  S.   afterwards,  to  wit,  on  the  year  and 
day  last  aforesaid ?  at  the  parish  aforesaid,  in  the  county  aforesaid,  having 
in  his  custody  and  possession  a  certain  other  bill  of  exchange,  which  said 
last-mentioned  bill  of  exchange  is  as  follows;  that  is  to  say,  [here  set  out 
the  bill]^  he  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did 
forge  on  the  said  last-mentioned  bill  of  exchange  an  acceptance  {^^  any  in- 
dorsement ony  or  assignment  ofy  any  bill  if  exchange^  or  promissory  note 
for  the  payment  of  money^  or  any  acceptance  of  a  bill  of  e-xchange^^)  of 
the  said  last-mentioned  bill  of  exchange,  which  said  forged  acceptance  is 
as  follows;  that  is  to  say,  ^'  Acc^pted,  payable  at  the  bank  of  Messrs. 
Coutts  &  Co.,  John  Giles,"   [or  as  the  acceptance  may  be]y  with  intent 
to  defraud  the  said  J.  N. ;  against  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.      {4th  Count).     Same  as  the  lasty  to  the  end  of  the 
copy  of  the  bill  of  exchange;  and  then  as  follows:  and  on  which  said  last- 
mentioned  bill  of  exchange   was  then  and  there  written  a  certain  forged 
acceptance  of  the  said  last-mentioned  bill  of  exchange,  which  said  forged 
acceptance  of   the  said  last-mentioned   bill   of  exchange  is  as  follows, 
that  is  to  say,  [here  set  out  the  acceptance^  as  in  the  last  count] ;  be  the  said 
J.  S.  well  knowing  the  premises  last  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  uiter,  dispose  of,  and  put  off  the  said  forged  accept- 
ance of  the  said  last-mentioned  bill  of  exchange,  with  intent  to  defraud  the 
said  J.  N.,  (he  the  said  J.  S.,  at  the  time  he  so  offered,  uttered,  disposed 
of,  and  put  off  the  said  forged  acceptance  of  the  said  last-mentioned  bill  of 
exchange,  then  and  there  well  knowing  the  said  acceptance  to  be  forged); 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.     If  an  indorse- 
ment be  also  forged  y  add  counts  for  it  in  this  form.   {5th  Count).  And  the 
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jurors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier  present,  that  the  said 
J.  S.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  having  in  his  custody  and  possession 
a  certain  other  bill  of  exchange,  which  said  last-mentioned 
*bill  of  exchange  is  as  follows,  that  is  to  say,  [here  set  out  the  [  373  ] 
billy  he  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously 
did  forge  on  the  back  of  the  said  last-mentioned  bill  of  exchange,  a  certain 
indorsement  of  the  said  bill  of  exchange,  which  said  forged  indorsement  is 
as  follows;  that  is  to  say,  '*  James  Sykes  &  Co.,"  with  intent  to  defraud 
the  said  J.  N. ;  against  the  form  of  the  statutes  in  such  case  made  and  provi- 
ded,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
{6th  Count).  Same  as  the  last^  to  the  end  of  the  copy  of  the  bill  oj  ex- 
changr;  and  then  as  follows:  and  on  the  back  of  which  said  last-mentioned 
bill  of  exchange  was  then  and  there  written  a  certain  forged  indorsement 
of  the  said  last-mentioned  bill  of  exchange,  which  said  last-mentioned 
forged  indorsement  is  as  follows  :  that  is  to  say,  ^^  James  Sykes 
&  Co.;"  he  the  said  J.  S.  well  knowing  the  preniises  last  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter, 
dispose  of  and  put  off  the  said  last-mentioned  forged  indorsement  of  the 
said  last-mentioned  bill  of  exchange,  with  intent  to  defraud  the  said  J.  N., 
(he  the  said  J.  S.,  at  the  time  he  so  ofTered,  uttered,  disposed  of,  and 
put  offthe  said  last-mentioned  forged  indorsement  of  the  said  last-mention- 
ed bill  of  exchange,  then  and  there  well  knowing  the  said  indorsement  to 
be  forged) ;  against  the  form  of  the  statutes  iq  such  case  made  and  provided^ 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Md 
counts  describing  the  billy  ^*c.,  in  such  manner  as  would  support  an  tn- 
dictment  for  stealing  the  same,  2  &  3  W.  4,  c.  123,  s.  3,(an<e,  p.  350; 
see  antey  p,  213).  Supposing  J,  iAT.  to  be  the  person  to  whom  the  bill  was 
uttered  or  passedy  add  other  sets  of  countSy  charging  the  forging  and  utter^ 
ing  to  have  been  with  intent  to  defraud  the  drawer  y  accept  or  y  and  indorser 
respectively.  From  the  above  precedenty  an  indictment  may  readily  be 
framed  for  forging  and  uttering  a  promissory  notCy  merely  substituting  for 
the  words  "  bill  of  exchange,"  the  words  "  promissory  note  for  the  pay- 
men!  of  money,"  and  omitting  of  course  the  counts  as  to  the  acceptance. 
Jin  indictment  under  ii  G.  4,  &  1  W.  4,  c.  66,  s.  30,  (ante,  p.  351), 
for  uttering  a  forged  foreign  bill  or  note,  need  not  allege  it  to  be  payable 
out  of  England.     Reg.  v.  Lee,  2  M.  &  Rob.  281. 

Felony,  II  G.  4  &  1  W.  4,  c.  66,  s.  3,  (ante,  p.  368),  transportation 
for  life,  or  for  not  less  than  seven  years,  or  imprisonment  not  exceeding 
four  nor  less  than  two  years,  7  W.  4  &  1  Vict.  c.  84,  s.  2,  (ante,  p.  354) 
with  or  without  hard  labour,  and  with  or  without  solitary  con6nement  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months 
n  any  one  year.     Id.  s.  3,  (ante,  p.  355). 
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Evidence. 


Produce  the  bill  of  exchange  in  evidence,  and  prove  ihe  forgery  and 
uttering,  as  diiected  ante,  p.  358,  &c. 

A  bill  payable  ten  days  after  sight,  purporting  to  have  been  drawn  upon 
the  commissioners  of  the  navy,  by  a  lieutenant,  for   the  amount  of  cer- 
tain pay  due  to  him,  has  been  holden  to  be  a   bill  of  exchange  within  the 
repealed  statute  2  G.  2,  c.  25.     R.  v.  Chisholm,  R.  &  R.  297.     So,  a 
note,  promising  to  pay  A.  and  B.,  "  stewardesses"  of  a  certain   bene6t 
society    or   their    "  successors,"   a    certain    sum    of    money 
[  *374  ]  *on  demand,  has  been  holden  to  be  a  promissory   note  within 
the  meaning  of  that  act,  although  it  appeared  that  the  society 
were  not  duly  enrolled,  as  directed  by  act  of  Parliament:  for  supposing 
(he  note  to  be  a  genuine  instrument,  if  the  successors  would  not  be  entitled 
to  the  money,  the  personal  representatives  of  A.  and  B.  would;  and  to 
be  within  the  meaning  of  the  act  it  is  not  necessary  that  the  note  sbouM 
be  negotiable.     R.  v.  Box,  6  Taunt.   325;  R.  &  R.  300.     See  R.  o. 
M^Keay,  1  Mood.  C.  C.  130.     An  instrument  drawn  by  A.  on  B.,  re* 
quiring  him  to  pay  to  the  administrators  of  C.  a  certain  sura  at  a  certain 
time  ^^  without  acceptance,"  is  a  bill  of  exchange;  and  may  be  so  de- 
scribed in  the  indictment.     Reg.  v.  Kinnear,  2  M.   &  Rob.  117.     So, 
though  there  be  no  person  named  as  a  drawee,   the  defendant  may  be  in- 
dicted for  uttering  a  forged  acceptance  of  a  bill  of  exchange.     Reg.  v. 
Hawkes,  2  Mood.  C.  C.  60;  for  the  act  of  putting  the  acceptance  is  a 
sort  of  estoppel  to  say  it  was  not  a  bill  of  exchange.     But  an  indictment 
,   for  forging  a  bill  of  exchange  cannot  be  sustained  in  llie  case  of  such  an 
instrument.     Reg.  v,  Curry,  2  Mood.  C.  C.  218.     And  a  document  in 
the  ordinary  form  of  a  bill  of  exchange,  but  requiring  the  drawee  to  pay 
(o  his  own  order,  and  purporting  to  be  indorsed   by  the  drawer,  and  ac- 
cepted by  the  drawer,  cannot,  in  an  indictment  for  forgery  or  uttering,  be 
treated  as  a  bill  of  exchange.     Reg.  v.    Bartlett,  2  M.  &  Rob.   362. 
But  an  instrument  payable  to  the  order  of  A.,  and  directed  "  .5/  Messrs. 
P.  &  Co.,  Bankers,"  was  held  to  be   properly  described  as  a  bill  of  ex- 
change.    Reg.  V.  Sidney  Smith,  2  Mood.  C.  C.  295;  1   C.  &  K.  700; 
See  Gray  v.  Milner,  8  Taunt.   739.     In  order  that  a  promissory  note 
should  be  within  the  meaning  of  the  act,  it  is  necessary  that  it  should  be 
for  the  payment  of  money   only;  and   therefore  a  country  bank  note  for 
the  payment  of  one  guinea,   ^^  in  cash  or    Bank  of  England   notes," 
was  holden  not  to  be  within  the  statute.     R.   v.  Wilcock,  2  Russ.  498* 
See  1  Leach,  180;  2  East,  P.  C.  926. 

Where  the  charge  in  the  indictment  was  for  forging  *'  a  certain  indorse- 
ment o/"  a  bill  of  exchange,  ^'  which  said  forged  indorsement  was  and  is 
as  follows: — Magdalene  Isherwood;"  and  the  bill,  as  set  out  in  some  of 
the  counts  of  the  indictment,  and  as  proved  in  evidence)  was  payable  to 
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the  order  of  four  persons,  of  .whom  Magdabne  Isberwood  was  one,  as 
joint  executrixes;  the  indictnaent  was  held  by  all  the  judges  to  be  suffi- 
cient, and  the  charge  to  be  proved*     Reg.  v.  Winterbottora,  Feb.  1845- 


Indictment  for  forging  an    Undertakings  Warranty  or    Order ^  for  the 

Payment  of  Money. 

Commencement  as  ante^  p,  355] — a  certain  w^arrant  and  order  for  the 
payment  of  money  ('*  any  undertakings  ioarranty  or  order  for  the  payment 
of  money^^)s  which  said  forged  warrant  and  order  for  the  payment  of  mo* 
ney  is  as  follows;  that  is  to  say,  [here  set  out  the  order ^  (see  ante,  p. 
356)],  with  intent  to  defraud  J.  N.;  against  ihe  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  2nd  county  (as  ante,  p.  356),  for  offer" 
ings  uttering^  disposing  cf^  and  putting  off^  ''a  certain  other  warrant  and 
order  for  the  payment  of  money."  Add  counts  describing 
the  instruments  or  writing  in  such  manner  as  *would  support  [*  375  ] 
an  indictment  for  stealing  the  same,  2  &  3  W.  4,  c.  123, 
(ante,  p.    350;   see  p.  357. 

Felony.  1  i  G.  4  &  1  W.  4,  c.  66,  s.  3,  ante,  p.  368.  See  the  kst 
precedent. 

Evidence. 

Prove  the  forgery  and  uttering,  &c.,  as  directed  ante,  p.  358  et  seq. 
It  only  remains  here  to  shew  what  warrants,  orders,  &c.,  are  within  the 
meaning  of  the  act. 

A  draft  upon  a  banker  (although  it  be  post-dated,  Reg.  v.  Taylor,  1 
C.  &  K.  213)  Is  a  warrant  and  order  for  the  payment  of  money,  within 
the  statute;  R.  v,  Willoughby,  2  East,  P.  C.  944;  so  is  even  a  bill  of 
exchange.  R.  v.  Shepherd,  I  Leach,  226.  So,  an  order  to  pay  '^  all 
my  prize  money  due  to  me  for  my  services  on  board  his  Majesty's  ship, 
Leander,"  without  specifying  any  particular  sum,  was  holdento  be  within 
the  repealed  statute  7  G.  2,  c.  22.  R.  v,  AMntosh,  2  East,  P.  C.  942. 
But  where  the  defendant  drew  a  bill,  "  Please  to  pay  the  bearer  on  de- 
mand fifteen  pounds,  and  accompt  it  to  your  humble  servant,  C.  H.  Ra- 
venscroft,"  which  was  his  name;  and  when  the  instrument  was  uttered, 
there  was  forged  upon  it,  ''  Payable  at  M.  &  Go's.  Wm.  M'Inchary;" 
and  it  appeared  that  Mr.  M'Inchary  kept  cash  at  M.  &  Co.'s,  who  were 
bankers;  it  was  holden  that  this  was  not  an  order  for  the  payment  of 
money,  there  being  no  special  averment  that  it  was  intended  for  an  order, 
or  that  M.  &  Co.  were  bankers.  R.  v.  Ravenscroft,  R.  &  R.  161.  A 
writing  in  the  form  of  a  hill  of  exchange,  but  without  any  drawee's  name, 
cannot  be  charged  as  an  order  for  the  payment  of  money;  at  least,  unless 
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shewn  by  averments  to  be  such.  Reg.  v.  Curry,  2  Mood*  C.  C.  21 8* 
On  an  indictment  for  forging  and  uttering  a  '^  warrant  and  order  for  the 
payment  of  money,  to  wit,  a  warrant  and  order  for  the  payment  of  852.," 
and  for  forging  an  acquittance  and  receipt  for  money,  to  wit,  for  85Z.,  it 
was  proved  that  J.  M,  had  paid  85/.  into  a  country  bank,  and  bad  taken 
an  accountable  receipt  for  that  amount,  and  that  the  course  of  dealing  at 
the  bank  was  to  treat  such  receipt  with  the  depositor's  name  thereon,  as 
an  order  for  the  pn^ment  of  the  money  deposited,  and  interest.  The  de- 
fendant took  the  receipt  to  the  bank,  and  having  written  the  name  of  J.  M. 
thereon,  deh'vered  it  to  the  ^bankers,  who  paid  him  87/.  lis.  Gd.  for  prin- 
cipal and  interest.  He  was  held  lo  have  been  rightly  convicted.  Reg. 
V.  Atkinson,  2  Mood.  C.  C.  215;  C.  &  Mar.  325.  Where  the  instru- 
ment was  an  order  to  pay  the  prisoner,  or  order,  the  sum  of  four  pounds 
five  shillings,  being  a  month's  advance  on  an  intended  voyage  to  Quebec, 
in  the  ship  Mary  An{),  as  per  agreement  with  G.  M.,  master;  and  the 
prisoner  had  written  in  the  margin  of  the  order,  '^  on  receiving  this  cheque 
I  agreed  to  sail,  and  to  be  on  board  within  sixteen  days  from  the  date  of 
this  cheque;"  it  was  held  a  good  order  for  the  payment  of  money  within 
the  statute.  R.  v.  Bamfield,  1  Mood.  C.  C.  417.  So,  a  foreign  letter 
requesting  a  correspondent  in  England  to  advance  money,  it  being  proved 
that  such  letters  are  in  the  course  of  business  treated  as  orders,  was  held 
to  support  a  charge  of  forging  an  order  for  the  payment  of  money.  Reg. 
r.  Raake,  2  Mood.  C.  C.  66;  8  C.  &  P.  627.  A  writing  purporting  to 
authorize  the  bearer  to  receive  money  deposited  in  a  bank  by  a  friendly 
society  on   accountable   receipts,   and   purporting   to   be  signed    by  the 

principal  officers  of  the  society,  (the  bank  having  received 
[  *376  ]   *the  money  on  terms  of  repayment  to  the  order  of  the  society) 

was  held  to  be  well  described  as  a  warrant  for  the  payment  of 
money,  and  it  was  held  no  objection  that  the  defendant  was  himself  a 
member  of  the  society.  Reg.  r.  Harris,  2  Mood.  C.  C.  267;  1  C  & 
K.  751.  Where  the  forged  paper  was  as  follows:  "  This  is  to  certify 
that  R.  R.  has  swept  the  flues  and  cleaned  the  bilges,  and  repaired  four 
bridges  of  the  Princess  Victoria,  J.  N.,  4/.  Os.  lOi.;"  and  it  was  proved 
that,  by  the  course  of  dealing  between  the  parties,  this  voucher,  if  genu- 
ine, would  have  authorized  L.  &  Co.  to  pay  the  4/.  Os.  iOd.  :  this  was 
bolden  sufficient  to  support  an  indictment,  charging  it  as  a  warrant  for  the 
payment  of  the  money.  Reg.  v.  Rodgers,  9  C  &  P.  41.  A  letter, 
written  to  a  wholesale  house  in  London,  in  the  name  of  a  customer  in  the 
country,  in  the  following  terms: — "  I  shall  feel  obliged  by  your  paying 
Mr.  B.  the  sum  of  2/.  7$,  8(/.,  and  debiting  me  with  the  same:  you  will 
please  have  a  receipt,  and  add  the  amount  to  invoice  of  order  on  hand," 
was  held  to  be  neither  an  undertaking,  a  warrant,  nor  an  order  for  tbe^ 
payment  of  money;  but  a  request.  Reg.  ».  Thorn,  2  Mood.  C.  C  210; 
C.  &  Mar.  206:  see  also  Reg.  v.  Roberts,  2  Mood.  C  C.  258;  C.  & 
Mar.  652. 
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'  *  The  order  must  purport  to  be  signed  by  som^  person  who  might  com* 
mand  the  payment  of  the  money,  and  to  be  directed  to  a  persod  who  was 
compellable  to  obey  it.     See  R.  v.  Clinch,  2  East,  P.  C.  938.      Thus, 
an  otder  to  a  tradesman  to  let  the  bearer  have  certain  goods,  and  which  it 
was  optional  with  the   tradesman  to  obey  or  not,  was  holden  not  to  be 
vvithin   the   repealed   stat.     45  G.  3,  c.  89,  the  words  of  which  were 
^^  warrant  or  order  for  the  delivery  of  goods.  ^'    R.  v.  Williams,  1  Leach, 
114:  R.  V.  Mitchell,  Fost.  119:  and  see  R.  v.  Ellar,  .1  Leach,  323:  R. 
V.  Baker,  1  Mood.  C.  C.  231:  Reg.  v,  Newlon,  2  Mood.  C.  C.  59. 
Reg.  f .  Thorn,  snpra.     So,  a  forged  magistrate's  order  for  a  reward  for 
apprehending  a  vagrant,  which  appeared  upon  the  face  of  it  to  be  defec- 
tive, as  not  being  under  seal,  or  directed  to  the  constable,  &c.  was  holden 
not  to  be  within  the  statute;  for,  without  these  requisites,  it  was  nothing 
more  than  the  order  of  a  mere  individual,   which  the  treasurer  was  not 
bound  to  obey.      R.  v.  Rusbwortb,   U.  &  R.  317.      So,  an  indictment 
for  forging  an  order  for  relief  to  a  discharged  prisoner,  under  the  5  G.  4, 
c.  85,  being  in  many  instances  ungraramatical  and  at  variance  from  the 
act,  was  held  bad.     R.  v.  Donnelly,  1  Mood.  C.  C.  433.     Such  an  in- 
strument, however,  is  properly  described  as  an  order  for  the  payment  of 
money.      Reg.  v.  M'Connell,  2  Mood.  C.  C.  298;    1  C.  &  K.  371. 
Where  a  defendant  was  indicted  for  forging  the  order  of  a  justice  upon 
the  treasurer  of  a  county  under  the  stat.  43  G.  3,  c.  75,  by  which  a  jus- 
tice may  order  the  treasurer  of  a  county  to  pay  churchwardens,  &c.,  the 
expenses  of  burying  dead  bodies  cast  on  shore,  and  it  did  not  appear  on 
the  order  that  the  person  to  whom  the  money  was  to  be  paid  was  an  offi- 
cer within  the  words  of  that  statute;  it  was  holden  to  be  an  order  within 
the  statute;  because  it  did  not  appear  that  the  party  was  not  such  an  offi- 
cer, and  the  treasurer  was  bound  to  conclude  that  the  justice  would  not 
make  such  an  order  without  satisfying  himself  that,  the  party  was  such  an 
officer.     R.  v.  Froud,  R.  &  R.  389.     In  R.  v.  Baker,  1  Mood.  C.  C. 
231/  the  forged   instrument   was  thus: — ^^  Mr.  Thomas.  Sir,  yon  will 
please  pay  the  bearer,  for  Richard  Power,  three  pounds,  for  three  weeks, 
due  to  him,  a  country  member,  and  you  will   oblige  yours,  &c.,  J.  Bes- 
wick."     Beswick  was  secretary  to  a  friendly  society,  some  of 
whose  funds  were  in  the  hands  of  Thomas.      The  "^prisoner  [  *377  ] 
was  convicted;  but  the  judges  held  this  not  to  be  an  order 
upon  the  face  of  it,  and  that  tlie  conviction  was  wrong.      A  forged  draft 
on  a  banker,  in  a  fictitious  name,  or  in  the  name  of  a  person  who  never 
kept  cash  with  the  banker,  is  a  warrant  or  order  within  the  meaning  of  the 
act ;  R.  V.  Lockett,  1  Leach,  98:  R.  v.  Abraham,  2  East,  P.  C.  941 ; 
for  it  imports,  upon  the  face  of  it,  to  be  an  order  by  a  person  having  autho- 
rity to  make  it.     So,  a  *  forged   draft  in  the  name  of  a  person  who  doe$ 
keep  cash  with  the  banker,  is  an  order  within  the  act,  whatever  be  the 

state  of  his   account  at   the   time.     Reg.   v.   Carter,  1  C.  &  K.  741. 
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Where,  on  the  contraiy ,•  a  man  obtains  goods  upon  his  own  draft  on  a 
banker,  with  whom  he  does  not  keep  cash,  we  have  seen  (ante,  p.  292) 
that  the  proper  mode  of  proceeding  against  him  criminally  is  by  indict- 
ment for  the  fraud. 

The  cases  on  this  subject,  some  of  it  is  not  very  easy  to  reconcile,  were 
all  considered  by  the  judges  in  Reg.  v.  Vivian,  1  C.  ^i  K.  719,  in  which 
they  laid  down  the  principle,  that  any  instrument  for  payment  of  money, 
under  which,  if  genuine,  the  payer  might  recover  .the  amount  against  the 
party  signing  it,  might  properly  be  considered  as  a  warrant  for  tbe  payment 
of  money;  and  that  it  was  equally  such,  whatever  were  the  state  of  ac- 
count between  the  parties,  and  whether  the  party  signing  it  had  at  the  tiaie 
funds  in  the  hands  of  the  party  to  whom  it  was  addressed  or  not.  In 
that'case,  the  forged  instrument  was  as  follows: — ^^  Mr.  M.  will  be  pleas- 
ed to  send  by-  the  bearer  £10  on  Mr.  H's  account,  as  Mr.  H.  is  very  bad 
in  bed,  and  cannot  come  himself."  Signed,  ^^  M.  R.,  foreman,  St.  A* 
foundry."  M.  was  a  clerk  of  bankers,  with  whom  H.  kept  an  account,  and 
by  drafts  on  whom  he  paid  his  workmen.  M.  R.  was  Ws  foreman,  hav- 
ing authority  to  pay  the  workmen,  but  not  to  draw  for  the  money.  H. 
being  ill  in  bed,  the  defendant  forged  this  paper  in  the  name  of  M^  R., 
and  obtained  the  £10  from  M.  by  means  of  it.  It  was  held  that  he  was 
properly  convicted  under  the  1  W.  4,  c.  66,  s.  3,  although  M.  R.  had 
himself  no  account  with  the  bankers;  because  by  this  instrument,  if  gen- 
uine, M.  R.  said  in  effect  that  he  had  authority  from  H.,  who  had  an  ac- 
count with  them;  and  as  against  him,  therefore,  it  was  as  much  a  warrant 
as  if  he  himself  had  had  such  account,  and  equally  would  have  bound  him. 
This  decision  seems  to  render  the  authority  of  some  of  those  before  refer- 
red to  at  least  questionable. 

Lastly,  it  has  been  laid  down  that  the  order  must  purport  to  be  directed 
to  the  person  having  possession  oF  the  money;  and,  therefore,  where  an 
order,  to  deliver  to  the  bearer  Qlbs.  of  silk,  did  not  appear  to  be  directed 
to  any  person,  it  was  holden  by  the  judges  not  to  be  within  tbe  repealed  stat. 
45  6.  3,  c.  39,  s.  1.  the  words  of  which  were  "  warrant  or  order,"  &c. 
R.  V.  Clinch,  2  East,  P.  C.  938.  In  the  recent  case  of  Reg.  v.  Rogers, 
9  C.  &  P.  41,  however,  it  was  held  by  Bosanqnet^  J.,  and  Patkty  B., 
that  a  warrant  for  the  payment  of  money  need  not,  in  order  to  come  with- 
in the  statute,  be  addressed  to  any  particular  person;  but  that  it  is  suffi- 
cient if  it  would,  if  genuine,  have  been  an  authority  to  a  certain  person  to 
pay  the  amount  mentioned  in  it. 

It  is  no  offence  under  this  section  of  the  statute,  to  forge  an  xndoTH" 
mtnt  on  a  warrant  or  order  for  the  payment  of  money.  R.  t.  Arscott, 
6  C.  &  P.  408. 

A  written  promise  to  pay  a  sum  specified,  or  such  other 

[  *378  ]  sum,  not  '^exceeding  the  same,  as  A.  B.  may  incur  by  reason 

of  his  suretyship,  is  an  undtrtakii^  for  the  payment  of  money, 
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within  the  statute.^  Reg.  r.  Reed,  2  Mood.  C.  C.  62;  8  C.  &  P.  623. 
A  sailor's  shipjnng  note  for  a  certain  sum,  payable  to  A.  or  bearer,  five 
days  after'the  ship  shall  sail,  is  an  undertaking  within  the  statute.  Reg;« 
r.  Anderson,  2  M.  &  Rob.  469. 


MAKING   FALSE    ENTRIES    OF   STOCK,   &C. 

Statutes. 

11  6.  4  &  1  W.  4,  c.  66,  s.  5] — Enacts,  that  if  any  person  shall  wil- 
fully make  any  false  entry  in,  or  wilfully  alter  any  word  or  figure  in,  any 
of  the  books  of  account  kept  by  the  governor  and  company  of  the  Bank 
England,  or  by  the  governor  and  company  of  merchants  of  Great  Britian 
trading  to  the  South  Seas  and  other  parts  of  America,  and  for  encourag- 
ing the  fishery,  commonly  called  the  South  Sea  Company,  in  which  books 
the  accounts  of  the  owners  of  any  stock,  annuities,  or  other  public  funds, 
which  now  are  or  hereafter  may  be  transferable  at  the  Bank  of  England 
or  at  the  South  Sea  House,  shall  be  entered  and  kept,  or  shall  In,  any 
manner  wilfully  falsify  the  account^  of  such  owners  in  any  of  the  said 
books,  with  intent,  in  any  of  the  cases  aforesaid,  to  defraud  any  pers^ 
whatsoever;  or  if  any  person  shall  wilfully  make  anyjtransfer  of  any*share 
or  interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which  now  is 
or  hereafter  may  be  transferable  at  the  Bank  of  England  or  at  the  South 
Sea  House,  in  the  name  of  any  person  not  being  the  true  and  lawful  own- 
er of  such  share  or  interest,  with  intent  to  defraud  any  person  whatso-  ^ 
ever;  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon.  See  now  7  W.  4  &  1  Vict.  c.  84» 
s.  1;  (ante,  p.  354).  ^ 


Indictment  for  making  false  Entries  of  Stock. 

Commencement  as  ante^  p.  355] — in  the  county  aforesaid,  felonious^ 
did  wilfully  alter  certain  words  and  figures  {^^  any  toards  or  figures^^); 
that  is  to  say,  [here  setovt  the  words  and  figures  as^they  were  before  the 
aUeraiionl ,  in  a  certain  book  of  account  kept  by  the  governor  and  com- 
pany of  the  Bank  of  England,  in  which  said  book  the  accounts  of  the 
owners  of  certain  stock,  annuities,  and  other  public  funds,  to  wit,  the- 
[state  the  stock]  ^  which  were  then  transferable  at  the  Bank  of  England, 
were  then  and  there  kept  and  entered  by  [set  o%U  the  alteration^  and  the 
state  of  the  account  or  item  when  so  altered] ,  with  intent  then  and  there  and 
thereby  to  defraud  the  governor  and  company  of  the  Bank  of  England; 
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against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Add 
a  count  charging  the  intent  to  defraud  the  owner  of  the  stock. 

Felony,  11  O.  4  &  1  W.  4,  c.  66,  s.  5,  transportation  for  life,  or  for 
not  less  than  seven  years,  or  imprisonment  not  exceeding  four  nor  less 

than  two  years,  7  W,  4  &  1  Vict.  c.  84,  s.  1,  (ante,  p.  364), 
f  *379  ]  with  or  '*witbout  hard  labour,  and  with  or  without  solitary 

confinement,  such  confinement  not  exceeding  one  month  at  any 
Qqe  time,  nor  three  months  in  any  one  year.     Id.  s.  3,  (ante,  p.  355). 

Eividence* 
« 

Prove  the  alteration  as  stated  in  the  indictment,  and  the  intent  as  ante, 

p.  363. 


Indictment  for  making* a  Transfer  of  Stock  in  the  JVbtne  of  a  Person 

not  the  (honer. 

Commencement  as  ante^  p.  355] — in  the  county  aforesaid,  feloniously 
^id  wilfully  make  a  transfer  of  a  certain  share  and  interest  of  and  in  cer- 
tain stock  and  annuiues,  ^  stock  annuity ,  or  other  p^lic  fund^^)^  which 
were  then  transferable  at  the  Bank  of  England,  to  wit,  the  share  and  in- 
terest of in  the -»,  [staJte  the  amount  and  nature  of  the  siockl^  in 

ibe  name  of  one  C.  D.,  he  the  said  C.  D.,  not  being  then  and  there  the 
Irtie  and  lawful  owner  of  the  said  share  and  interest  of  and  in  the  stock 
and  annuities,  or  any  part  thereof,  with  intent  then  and  there  and  thereby 
to  defraud  the  governor  and  company  of  the  Bank  of  England;  against 
the  form  of  thegitatutes  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  ber  crown  and  dignity.  Jldd  a  count  voilh 
an  intent  to  defraud  the  otrner  of  the  stocky  and  abo  the  person  to  vthom  it 
VIM  transferred. 
Felony.     11  G.  4  &  1  W.  4,  c.  66,  s.  5.     See  the  last  precedent. 

Evidence. 

Prove  the  transfer,  as  stated  in  the  indictment,  of  transferable  stock; 
Iprove  that  the  person  in  whose  name  it  was  made  was  not  the  true  owner, 
and  prove  the  intent  as  ante,  p.  104. 


1 
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FORQIIVG   TRANSFERS    OF    STOCK,    POWERS    OF   ATTORNEY,    &C. 


StattUe. 

11  G.  4  &  1  W.  4,  c.  66,  s.  6] — ^Enacts,  that  if  any  person  shall 
forge  or  alter,  or  shall  utter,  knowing  the  same  to  be  forged  or  altered, 
any  transfer  of  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other 
public  fund  which  now  is  or  hereafter  may  be  transferable  at  the  Bank  of 
England  or  at  the  South  Sea  House,  or  of  or  in  the  capital  stock  of  any 
body  corporate,  company,  or  society,  which. now  is  or  hereafter  may  be 
established  by  charter  or  act  of  Parliament,  or  shall  forge  or  alter,  or 
shall  utter,  knowing  the  same  to  be  forged  or  altered,  any  power  or  attor- 
ney, or  other  authority  to  transfer  any  share  or  interest  of  or  in  any  such 
stock,  annuity,  public  fund,  or  capital  stock,  as  is  hereinbefore  mentioned, 
or  to  receive  any  dividend  payable  in  respect  of  any  such  share  or  in- 
terest, or  shall  demand  or  endeavour  to  have  any  such  share  or  interest 
transferred,  or  to  receive  any  dividend  payable  in  respect  thereof,  by  vir- 
tue of  any  such  forged  or  altered  power  of  attorney  or  other  au- 
thority, knowing  the  same  to  be  forged  or  altered,  with  *intent,  [  *380  ] 
in  any  of  the  several  cases  aforesaid,  to  defraud  any  person 
whatsoever;  or  if  any  person  shall  falsely  and  deceitfully  personate  any 
owner  of  any  such  share,  interest,  or  dividend  as  aforesaid,  and  thereby 
transfer  any  share  or  interest  belonging  to  such  owner,  or  thereby  receive 
any  money  due  to  such  owner  as  if  such  person  were  the  true  and  lawfut 
owner,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convictedl 
thereof,  shall  suffer  death  as  a  felon.  See  7  W.  4  &  1  Vict.  c.  34,  a^ 
1,  (ante,  p.  354)\ 


Indictment  for  forging  and  uttering  a  Transfer  of  Stock, 

Comtneneement  at  ante,  p.  355] — in  the  county  aforesaid  feloniously' 
did  forge  a  transfer  of  a  certain  share  and  interest  in  certain  stock  and 

annuities  ("«(ocfc,  annuity^  or  other  public  fund^^)j  to  wit, ,  [itate 

the  amount  and  description  of  stock]  ^  which  said  stock  and  annuities  were 
then  transferable  at  the  Bank  of  England,  and  which  said  transfer  then 
and  there  purported  to  be  made  by  one  J.  N.,  with  intent  then  and  there 
and  thereby  to  defraud  the  governor  and  company  of  the  Bank  of  Eng- 
land; against  the  form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
{2nd  Count). — did  utter  a  certain  other  forged  transfer  of  a  certain  share 
and  interest  of  and  in  certain  other  stock  and  annuities,  to  wit, ,  which; 
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said  last-mentioned  stock  and  annuities  were  then  traDsfefable  at  the  Bank 
of  England,  and  which  said  last-mentioned  transfer  then  and  there  pur- 
ported to  be  made  by  one  J.  N.,  with  intent  then  and  there  to  defraud 
the  governor  and  company  of  the  Bank  of  England,  he  the  said  J.  S., 
at  the  time  he  so  uttered  the  said  last-mentioned  forged  transfer  of  the 
said  shareand  annuity,  then  and  there  well-knowing  the  same  to  be  forged; 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Jidi 
counts  toith  intent  to  defraud  the  otoner  of  the  stocky  and  the  person  to 
v>hom  the  stock  was  transferred. 

Felony,  11  6.  4  &  1  W.  4,  c.  66^  s.  6,  transportation  for  life  or  for 
not  less  than  seven  years,  or  imprisonment  not  exceeding  four  nor  less 
than  two  years,  7  W.  4  ^*l  Vict,  c-  84,  s.  2,  (ante,  p.  354},>with  or 
without  hard  labour,  and  with  or  without  solitary  confinement,  such  con- 
finement, not  exceeding  one  month  at  any  one  time,  nor  there  months  in 
any  one  year.     Id.  s.  3,  (ante,  p.  355). 

Evidence, 

Produce  the  transfer,  and  prove  it  to  be  forged;  prove  that  the  pri- 
soner forged  it,  and  the  intent  as  ante,  p.  363. 

To  support  the  second  count,  prove  the  uttering  of  the  forged  transfer, 
the  intent,  and  the  criminal  knowledge,  as  ante,  p.  366. 


Indictment  for  forging  and  uttering  a  Power  of  Attorney  to  sell  out 

Stocky  ^c. 

Commencement  as  ante^  p.  355] — in  the  county  aforesaid,  fe- 
[  *391  ]  loniously  *did  forge  a  certain  power  of  attorney  to  transfer  a 
certain  share  and  interest  in  certain  stock  and  annuities  which 
then  were  transferable  at  the  Bank  of  England,  (^^  stocky  annuity y  or 
other  public  fundy  transferable  at  the  Bank  of  Englandy  or  at  the  South 
Sea  HousSy^^  or  ^'  capital  stock  of  any  body  corporatCy  company y  or  sod' 
etyy  established  by  charter  or  act  of  Parliaments^)  y  which  said  foiled 
power  of  attorney  is  as  follows;  that  is  to  say  [here  set  it  out]y  with  in- 
tent then  and  there  to  defraud  the  governor  and  company  of  the  Bank  of 
England;  against  the  form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
(2nd  Count) — in  the  county  aforesaid,  feloniously  did  utter  a  certain  other 
forged  power  of  attorney,  purporting  to  be  a  power  attorney,  to  transfer 
a  certain  share  and  interest  of  the  said  J*  N.  m  certain  stock  and  an- 
nuities which  then  were  transferable  at  the  Bank  of  England,  to  wit, 

,  with  intent  then  and  there  to  defraud  the  governor  and  company 

of  the  Bank  of  England^  be  the  said  J.  S.  then  and  there  well  know- 
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iog  the  said  last-mentioned  power  of  attorney  to  be  forged;  against 
the  form  of  the  statutes  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  {2rd 
Count). — in  the  county  aforesaid,  feloniously  did  demand  and  en- 
deavour to  have  a  certain  share  and  interest  of  the  said  J.  N.  in  certam 
stock  and  annuities  which  were  then  transferable  at  the  Bank  of  England, 

to  wit, ,  transferred,  ("  to  have  any  stocky  share  or  interest  trans^ 

f erred  or  to  receive  any  dividend  payable  in  respect  thereof  ^^)y  in  the 
books  of  the  said  Bank  of  England,  by  virtue  of  a  certain  other  forged 
power  of  attorney,  purporting  to  be  a  power  of  attorney  to  transfer  the 
said  share  and  interest  of  the  said  J.  N.  in  the  said  stock  and  annuities  so 
transferable  as  aforesaid,  with  intent  then  and  there  to  defraud  the  gover- 
nor and  company  of  the  Bank  of  England,  he  the  said  J.  S.  at  the  time 
he  so  demanded  and  endeavoured  to  have  the  said  share  and  interest 
transferred  as  aforesaid,  then  and  there  well-knowing  the  said  last-men- 
tioned power  of  attorney  to  be  forged;  against  the  form  of  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  Md  counts  toith  intent  to  defraud  the 
owner  of  the  stocky  and  also  the  person  to  tohom  the  prisoner  attempted  to 
transfer  it. 

Such  a  power  of  attorney  before  this  statute  was  holden  to  be  a  deed 
within  the  stat.  2  G.  2,  c.  25,  s.  1.  R.  v,  Fauntleroy,  1  Mood.  C.  C. 
52;  2  Bing.  413. 

Felony.     11  G.  4  &  1  W.  4,  c.  66,  s.  6.     See  the  last  precedent. 

Evidence. 

1st  Count — Produce  the  power  of  attorney;  prove  it  to  be  forged  by 
the  prisoner;  shew  the  stock  to  be  transferable,  and  give  evidence  of  the 
intent,  as  ante,  p.  363. 

2nd  Count — Prove  the  power  of  attorney  to  have  been  forged,  the 
transferable  nature  of  the  stock,  the  uttering  as  ante,  p.  365,  the  guilty 
knowledge,  and  the  intent  as  stated  in  the  indictment. 

Srd  Count — Prove  the  power  of  attorney  to  have  been  forged,  the 
transferable  nature  of  the  stock,  the  guilty  knowledge,  the  attempt  or  en- 
deavour by  the  prisoner  as  stated  in  the  indictment,  and  the  intent. 


*PORQIIVG   AN   ATTESTATION   TO    A    POWER    OP   ATTORNEY.    [    •382   J 

Statute. 

11  G.  4  &  1  W.  4,  c.  66,  s.  8] — Enacts,  that  if  any  person  shall  forge 
the  name  or  band  writing  of  any  person,  as  or  purporting  to  be  a  witness 
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attesting  the  execution  of  any  power  of  attorney  or  other  authority  to 
transfer  any  share  or  interest  of  or  in  any  soch  stock,  annuity,  public  fund, 
or  capital  stock,  as  is  hereinbefore  mentioned,  or  to  receive  any  dividend 
payable  in  respect  of  any  such  share  or  interest,  or  shall  utter  any  such 
power  of  attorney,  or  other  authority^  with  the  name  or  handivriting  of 
any  person  forged  thereon  as  an  attesting  witness,  knowing  the  same  to  be 
forged,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  nor  less  than  one  year. 

IndietmerU. 

Commencement  ae  ante^  p,   ?55] — in  the  county  aforesaid,  feloniously 

did  forge  the  name  and  handwriting  of  one, ,  a$  and   purporting  to  be 

a  witness  attesting  the  execution  of  a  certain  power  of  attorney  to  transfer 
a  certain  share  and  interest  of  one  J.  N.    in  certain  stock  and  annuities, 

which  were  then  transferable  at  the  Bank  of  England,  to  wit, ,  [here 

state  the  amount  and  nature  of  the  stock] ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  {2nd  County  for  uttering) — did  utter  a 
certain  other  forged  power  of  attorney  to  transfer  a  certain  share  and  inte- 
rest of  the  said  J.  N.  in  certain  stock  and  annuities  which  were  tlien  trans- 
ferable at  the  Bank  of  England,  to  wit, ,  with  the  name  of  the  said 

forged  on  the  said  last-mentioned  power  of  attorney  as  an  attesting 

witness  to  the  execution  thereof,  he  the  said  J.  S.  at  the  time  he  so  ut- 
tered the  same,  then  and  there  well  knowing  the  said  name  and  handwrit- 
ing, purporting  to  be  the  name  and  handwriting  of  the  said thereon 

as  attesting  witness  thereof  as  aforesaid,  to  be  forged;  against  the  form  of 
the  statute  in  such  case  made  and.  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment  for  not  more 
than  two  years,  nor  less  than  one  year,  11  6.  4  &  1  W.  4,  c.  66,  s.  8, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement,  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months 
in  any  one  year.     7  W.  4  &  1  Vict.  c.  90,  s.  5;  (ante,  p.  169). 

Evidence. 

To  support  the  first  count,  produce  the  power  of  attorney,  and  prove 
it  to  be  forged,  and  prove  the  transferable  nature  of  the  stock  mentioned  in 
the  indictment. 

To  support  the  second  count,  produce  the  power  of  attorney,  and  prove 
it  to  have  been  forged;  prove  the  uttering  as  ante,  p.  365,  and  the  guilty 
knowledge  as  ante,  p.  366. 
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*CLEEltfl   or   THb     BANIt,     &C.,     MAKING     OUT     WARRANTS    [    *383   ] 

FOR  MORE    THAN    IS   DUE. 

Statute, 

It  6.  4  &  J  W.  4,  c.  66,  s.  9] — Enacts,  that  if  anf  clerk,  officer, 
or  senraot  of,  or  other  person  employed  op  intrusted  by,  the  governor  and 
company  of  the  Bank  of  England,  or  the  governor  and  company  of  mer- 
chants commonly  called  the  South  Sea  Company,  shall  knowingly  make 
out  or  deliver  any  dividend  warrant  for  a  greater  or  less  amount  than  the 
person  or  persons  on  whose  behalf  such  dividend  warrant  shall  be  made 
out  is  or  are  entitled  to,  with  intent  to  defraud  any  person  whatsoever, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  there- 
of, shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  nor  less  than  one  year. 

Indictment. 

ComfnencemenU  as  ante^  p.  35&] — in  the  county  aforesaid,  then  and 
there  being  a  clerk  (^^  clerk,  officer ,  or  servant^^)  of  the  governor  and 
company  of  the  Bank  of  England,  and  employed  and  intrusted  by  them, 
then  and  there  feloniously  did  knowingly  make  out  and  deliver  to  one  J. 
N.  a  certain  dividend  warrant  for  a  greater  ['^grea/er  or  /es^"]  amount 
than  the  said  J.  N.  was  then  and  there  entitled  to,  to  wit,  for  the  sum  of 
five  hundred  po^ds;  whereas  in  truth  and  fact  the  said  J.  N.  was  then 
and  there  entitled  to  the  sum  of  one  hundred  pounds  only,  with  intent  then 
and,  there  and  thereby  to  defraud  the  governor  and  company  of  the  Bank 
IP  of  England;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity. 

Felony.     11  G.  4  ft  1  W.  4,  c.  66,  s.  9.     See  the  last  precedent. 

Evidence* 

Prove  that  J.  S.  was  a  clerk  or  servant  of  the  Bank  of  England;  (see 
ante,  p.  277) ;  produce  the  warrant,  and  prove  it  to  be  the  prisoner's 
band-writing;  shew  the  amount  of  stock  to  which  J.  N.  was  entitled,  and 
prove  the  intent  as  directed  ante,  p.  363. 
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rORGINQ   A   DEED,   BOND,    BECEIPT,    &C. 


Statute. 

11  O.  4  &  1  W.  4,  c.  66,  s.  10] — Enacts,  that  if  any  person  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  «ny  deed,  bond,  or  writing,  obligatory,  or 
any  court-roll,  or  copy  of  any  court-roll,  relating  to  any  copy- 
[  *384  ]  bold  *or  customary  estate,  or  any  acquittance  or  receipt  either 
for  money  or  goods,  or  any  accountable  receipt  either  for  mo- 
ney or  goods,  or  for  any  note,  bill,  or  other  security  for  payment  of  mo- 
ney, or  any  warrant,  order,  or  request  for  the  delivery  or  transfer  of 
goods,  or  for  tbe  delivery  of  any  note,  bill,  or  other  security  for  payment 
of  money,  with  intent  to  defraud  any  person  whatsoever,  every  such  of* 
fender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term,  not  exceeding  four  years,  nor  less  than  two  years.^ 


Indictment  for  forging  a   Bond, 

Commencement  as  ante^  p.  355] — a  certain  bond  and  writing  obliga- 
tory, (^^any  deed^  bond^  or  toriting  obligator y^^);  which  said  forged  bond 
and  writing  obligatory  is  as  follows:  that  is  to  say,  *^  Know  all  men," 
[4^0.  4^c.  80  proceeding  to  set  out  the  bond  and  condition  verbatim j  see 
ante,  p.  362],  with  intent  to  defraud  the  said  J.  N.;  agaiilt  the  form  of  tbe 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  {2nd  Count).  And  the  jurors  afore- w^ 
said,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  af-^' 
terwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and 
put  off,  a  certain  other  forged  bond  and  writing  obligatory,  which  said  last 
mentioned  forged  bond  and  writing  obligatory  is  as  follows:  that  is  to  say, 
^^  Know  all  men,"  [<^c.  ^"C,  setting  out  the  bond  and  condition  verbatim}^ 
with  intent  to  defraud  tbe  said  J.  N.,  he  the  said  J.  S.  at  the  time  he  so 
altered,  uttered,  disposed  of,  and  put  off  the  said  last-mentioned  forged 
bond  and  writing  obligatory  as  aforesaid,  then  and  there  well  knowing  the 
same  to  be  forged;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  tbe  Queen,  her  crown  and 
dignity.  Md  counts  describing  the  instrument  in  such  manner  as  would 
support  an  indictment  for  stealing  the  same,  2  &  3  W.  4,  c  123,  s. 
3,  (ante,  p.  350;  see  p.  356.) 
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Felony,  transportatioD  for  life  or  for  not  less  than  seven  years,  or  im- 
prisoDfnent  for  not  more  than  four  nor  less  than  two  years,  11  G.  4  &  1 
W.  4,  c.  66,  8.  10,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  exceeding  one  month  at  any 
one  lime,  nor  three  mpnths  in  any  one  year.  7  W,  4,  &  1  Vict.  c.  90, 
8.  5,  (ante,  p.  169). 

Evidence, 

Prove  the  forging  and  uttering,  as  directed  ante,  p,  368  et  seq.  Under 
the  second  count,  you  may  give  in  evidence  a  disposing  of  the  bond  as  a 
forgery,  or  the  making  use  of  it,  or  attempting  to  make  use  of  it,  as  a 
genuine  instrument. 

The  forging  of  a  deed,  which  is  directed  to  be  in  a  particular  form  by 
particular  statutes,  which  had  not  been  complied  with,  has  been  decided 
to  be  within  the  repealed  stat.  2  6.  2,  c.  25.  R.  v.  Lyon,  R.  &  R. 
25^.  And  a  power  of  attorney  to  transfer  government  stock,  signed, 
sealed,  and  delivered,  was  holden  to  be  a  deed  within  that  statute.  R. 
V.  Fauntleroy,  1  Mood.  C.  C.  52;  2  Bing.  413.  Bui  the 
♦forging  of  a  power  of  attorney  is  now  the  subject  of  a  dis-  [  *385  ] 
tincti^rovision.  11  6.  4  &  1  W.  4,  c.  66y  s.  6,  (ante,  p. 
379).  The  giving  an  administration  bond  to  the  ordinary  in  a  false  name, 
is  a  forgery.     Reg.  v.  Barber,  1  C.  &  K.  434. 


Indictment  for  forging  a  Receipt. 

Commencement  a9  ante^  p.  355] — a  certain  acquittance  and  receipt  . 
for  money,  ("  any  acquittance  or  receipt  either  for  money  or  goods y  or 
any  accountable  receipt  either  for  money  or  goods^  or  for  any  note^  billj 
or  other  security  for  the  payment  ofmoney^^)^  which  said  forged  acquit- 
tance and  receipt  for  money  is  as  follows  :  that  is  to  say,  [here  set  out  the 
receipt  in  words  and  figures  correctly ^  (see  ante,  p.  357)],  with  intent  to 
defraud  J.  N.;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  digni- 
ty. {2nd  Count).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  (he  county  aforesaid,  feloniously 
did  offer,  utter,  dispose  of,  or  put  off,  a  certain  other  forged  acquittance 
and  receipt  for  money,  which  said  last-mentioned  forged  acquittance  and 
receipt  for  money  is  as  follows,  that  is  to  say,  [here  set  out  the  receipt']^ 
with  intent  to  defraud  the  said  J.  N.,  (he  the  said  J.  S.,  at  the  time  he 
so  offered,  uttered,  disposed  of,  and  put  off  the  said  last^mentioned  forged 
acquittance  and  receipt  for  money  as  aforesaid,  then  and  there  well  know- 
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ing  the  same  to  be  forged) ;  against  the  form  of  the  statute  ia  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  Md  counti  describing  the  insirutnent  in  mcfc  tnon* 
ner  as  toould  support  an  indictment  for  stealing  the  same.  2  &  3  W.  4, 
c.  133,  s.  3,  (ante,  p.  350).  See  R.  «.  Vaugban,  8  C.  &  P.  276  ; 
Reg.  V.  Boardman,  2  M.  &  Rob.  147,  (ante,  p.  355). 
Felony,     See  the  last  precedent,     XI  G.  4  &  1  V-  4,  c.  66,  s.  10» 

Evidence. 

Prove  the  forgery  and  uttering,  &c.,  as  directed  ante,  pp.  358,  365. 
A  receipt  for  bank-notes  was  holden  not  to  be  an  acquittance  or  receipt 
for  money  or  goods  within  the  meaning  of  the  stat.  2  G.  2,  c.  25,  because 
that  statute  did  not  contain  the  words,  '^  note,  bill,  or  other  security," 
which  are  in  the  present  statute.  R.  v.  Harrison,  1  Leach,  180;  2  East, 
P.  C.  926.  So,  a  scrip  receipt,  in  which  a  blank  was  left  for  the  sub** 
scriber's  name,  was  holden  not  to  be  a  receipt  within  the  statute  ;  R,  v. 
Lyon,  2  Leach,  397;  and  see  Id.  808,  &c.;  but  it  would  have  been 
otherwise,  if  the  blank  had  been  filled  up.  So,  a  memorandum,  import* 
ing  that  A.  B.  had  paid  to  C  D.  a  sum  of  money,  but  importing  no  ac- 
knowledgment from  C.  D.  of  his  having  received  it,  was  holden  not^o  be 
a  receipt  within  that  statute,  which  however  did  not  contain  the  words 
^'accountable  receipt."  R.  v.  Harvey,  R.  &  R.  227.  The  prisoner 
was  indicted  for  forging  and  uttering  a  receipt  on  an  order  for  the  pay- 
ment of  money,  which  appeared  to  be  thus: — ''  Received,  for  R*  Aik- 
man,"  written  on  the  back  of  a  bill  of  exchange  payable  at  a 
[  '"'386  ]  banker's;  Littledale^  J.,  Faughan^  J.,  *and  BoUandy  B., 
held  that  the  evidence  did  not  support  the  indictment,  and  di- 
rected an  acquittal.  R.  v.  Arscott,  6  C.  &  P.  408.  Where  it  was 
shewn  to  be  the  custom  of  bankers  to  give  receipts  on  the  deposit  of 
money  in  the  following  form  :— *''  Received  of  A.  B.  £85  to  his  credit. 
This  receipt  not  transferable;"  and  to  repay  the  same,  with  interest,  on 
the  return  of  the  receipt,  with  the  name  written  on  it;  it  was  held  that  the 
forging  the  name  of  A.  B.,  and  receiving  the  money  due,  on  its  return, 
was  a  forging  and  uttering  an  acquittance  for  the  £B5  and  interest.  Reg. 
V.  Atkinson^  2  Mood.  C.  C.  215;  C.  &  Mar.  325.  A  receipt,  sign^ 
by  the  captain  of  a  detachment,  on  the  authority  of  which  money  is  re» 
ceived  from  an  army  agent,  on  account  of  the  monthly  subsistence  of  such 
detachment,  was  held  to  be  properly  described  as  a  receipt  for  money,  al* 
though  it  appeared  (bat  such  instruments  were  frequently  cashed  upon  in^^ 
dorsement  by  tradesmen  in  the  neighbourhood  of  the  place  where  the  regi* 
ment  was  stationed,  and  the  amount  afterwards  received  by  them  of  tbe 
army  agent.  R.  t.  Rice,  6  C.  &  P.  634:  R.  v.  Hope,  1  Mood.  C  C. 
414.     Where  a  high  constable  had  issued  his  precept  for  tbe  payment  of 


FOBGERY.  461 

a  county  rate  for  a  certain  amouot,  and,  having  received  it,  wrote  a  re- 
ceipt at  ihe  foot,  and  the  prisoner  who  had  collected  the  rate,  afterwards 
firaudaleotly  akered  the  precept,  by  adding  a  figure  in  the  amount,  (viz. 
changing  &t.  to  15«.),  and  claimed  to  be  allowed  that  larger  amount  in 
account,  this  was  held  to  be  a  forgery  of  the  receipt.  R.  v.  Vaughau,  8 
C.  &  P-  276. 

As  to  the  eases  in  which  averments  are  necessary  in  the  indictment,  to 
shew  that  the  forged  instrument  imported  a  receipt  or  acquittancCf  see 
ante,  p*  357.  Where  the  instrument  is  not  set  out,  but  is  only  described, 
pursuant  to  the  stat.  2  &  3  W.  4,  c.  123,  s.  3,  in  such  manner  as  would 
support  an  indictment  for  stealing  it,  no  such  averments  are  applicable  or 
necessary:  it  then  becomes  matter  of  evtilence  whether  the  instrument, 
when  produced,  appears  to  be  within  the  statute.  (See  antC)  p.  357). 
Reg.  V.  Rogers,  9  C.  &  P.  41. 


Indictment  for  forging  a  Warranty   Order ,  or  Request  for  the 

Delivery  of  Goods j  ^c. 

The  same  as  the  last  precedent  btU  two^  only  subsHtvting  the  words 
♦*  warrant,  and  order  for  the  delivery  of  goods,"  ("  any  toarranty  order^ 
or  request  for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of  any 
note,  billj  or  other  security,  for  the  payment  ofmoney^^),  for  the  words 
^'*  warrant  and  order  for  the  payment  of  money." 

Felony.     See  the  last  precedent  but  one.     1  W.  4,  c.  66,  s.  10. 

Evidence. 

Prove  the  forgery  and  uttering,  &c.,  as  directed  ante,  p.  358  et  seq* 
An  order  *^  to  deliver  my  work  to  bearer,"  (and  which  was  explained 
in  evidence  to  mean  an  order  to  Goldsmiths'  Hall  to  deliver  certain 
plate  a  silversmith  had  sent  there  to  he  marked),  was  holden  to  be  within 
the  stat.  7  6.  2,  c.  22,  although  it  did  not  specify  any  particular  articles. 
R.  o.  Jones,  1  Leach,  53.  A  request  for  the  delivery  of  goods  need 
not  be  addressed  to  any  one.  R.  v.  Carney,  1  Mood.  C.  C.  351.  The 
words  of  the  repealed  stat.  42  G.  3,  c.  89,  s.  1,  were  ^^  war- 
rant *or  order,"  and  it  was  held  to  be  necessary,  to  come  with-  [  *387  ] 
in  those  words,  that  the  order  should  purport  to  be  signed  by 
some  person  who  might  compel  the  delivery,  and  be  directed  to  some 
person  compellable  to  obey  it.  The  present  statute  contains  the  word 
^<  request;"  and  a  request  need  not  be  directed  to  any  one;  R.  v,  CuUen, 
1  Mood.  C.  C.  300:  Reg.  v.  James,  8C.  &  P.  292:  Reg.  v.  Pulbrook, 
9  C.  ft  P.  37;  nor  be  signed  by  a  person  who  can  compel  a  performance 
of  it,  or  who  has  any  authority  over  or  interest  in  the  goods.     Reg.  v. 
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Thomas,  2  Mood.  C.  C.  16.  See  R^.  v.  Tfaoro,  2  Mood.  C.  C. 
210;  C.  &  Mar.  206;  (ante,  p.  376).  It  must  be  shewn  m  the  indict- 
ment to  be  a  request,  and  if  the  words  have  not  necessarily  that  effiKt, 
and  the  iostrumeot  is  set  out,  it  must  be  explained  by  averments;  or^  if 
not  set  out,  by  evidence.  R.  v.  CuUen,  1  Mood.  C.  C.  300;  5  C.  & 
P.  116.  Reg.  V,  Walters,  C.  &  Mar.  588.  (See  ante,  p.  357). 
Where  a  forged  writing  was,  ^^  Mr.  Brooks,  let  (he  bearer,  W.  Tiirton, 
have,  for  J.  Roe,  four  yards  of  Irish  linen  and  a  waistcoat:  John  Roe:" 
and  the  prisoner  was  indicted  for  obtaining  the  goods  under  false  preten- 
ces—  Taunton^  J.  held  that  the  uttering  of  such  a  note  was  a  felony  under 
this  statute  and  directed  an  acquittal.  R.  e.  Evans,  5  C.  &  P.  553. 
Where  the  prisoner  represented  that  M.  C.  was  dead,  and  had  left  him 
50{.  or  601.,  which  was  in  the  bands  of  A.  D.,  and  that  he  wanted 
mourning,  and  brought  a  forged  paper  puporting  to  be  signed  by  A.  D., 
containing  the  following:  ''  Please  to  let  W.  T.  have  such  things  as  he 
wants  for  the  purpose;  I  have  got  the  amount  of  271.  for  M.  C.  in  my 
keeping  these  many  years" — this  was  held  to  be  a  forged  request  within 
the  statute.  R.  v.  Thomas,  7  C.  &  P.  851.  So,  a  paper  in  the  follow- 
ing form  was  held  to  be  a  request  for  the  delivery  of  goods,  though  not 
addressed  to  any  one: — ^'  Augt.  3,  '39.  One  16-in.  helmet  scoop;  one 
4  qt.  kettle.  Jas.  Hay  ward."  Reg.  v.  Pulbrook,  9  C.  &  P.  37.  So 
also  a  paper  as  follows:  '^  Please  let  the  lad  have  a  hat,  and  I  wtU  answer 
for  the  money.  E.  B."  Reg.  v.  White,  Id.  282.  And  ic  is  not  the 
less  a  forged  request^or  the  delivery  of  goods,  'because  it  may  also  be  a 
forged  undertaking  for  the  payment  of  money.  lb.  Nor  will  it  make  any 
difference,  that  the  defendant  alone  was  looked  to  for  payment.  Reg.  v. 
Thomas,  2  Mood.  C.  C.  16.  Where  the  forged  request  was  addressed 
to  a  woman  in  her  maiden  name,  but  she  had  married  before  the  date  of 
it,  an  indictment  charging  the  intent  to  be  to  defraud  her  husband  was 
held  good.     R.  v.  Carter,  7  C.  &  P.  134. 


PURCHASING  OR  RECEIVING  FORGED  BANK  NOTES. 

Statute. 

11  G.  4  &  1  W.  4,  c.  66 J  s.  12]— Enacts,  that  if  any  person  shall, 
without  lawful  excuse,  the  proof  whereof  shall  lie  upon  the  party  accused, 
purchase  or  receive  from  any  other  person,  or  have  in  his  custody  or  pos- 
session, any  forged  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 
or  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill, 
knowing  the  same  respectively  to  be  forged,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  transported  beyond 
the  seas  for  the  term  of  fourteen  years. 
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*IndictttimU  [  *383  ] 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  afore- 
said, feloniously,  and  without  lawful  excuse,  had  in  his  custody  and  pos- 
session {^^purchast  or  receive  from  any  person^  or  have  in  his  custody  or 
possessions^)  five  forged  bank  notes  (^'  any  forged  bank  note^  bank  bill  of 
Exchange^  or  bank  post  bill^  or  blank  bank  note^  blank  bank  bill  of  ear- 
change^  or  blank  bank  post  bilV^  for  the  payment  of  ten  pounds  each, 
the  said  J.  S.  then  and  there  well  knowing  the  said  several  bank  notes, 
and  each  and  every  of  them  respectively,  to  be  forged;  against  the  form 
of  the  statute  in  such  case  made  and  provided ,  and  against  the  peace  o£ 
our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  fourteen  years'  trans jJortation.     11  G.  4  &  1  W.  4,  c.  6€.  Sw 
12. 

Evidence. 

Prove  that  the  defendant  had  in  bis  possession  the  bank  notes  set  out 
in  the  indictnient,  or  one  of  them;  and  prove  the  notes  to  be  forgeries,  as 
directed  ante,  p.  358  et  seq.  The  act  says  ''  in  his  possession  or  caste* 
dy,"  which,  by  a  subsequent  section  (28,  ante,  p.  350),  is  interpreted  to* 
mean  in  his  personal  custody  or  possession,  or  knowingly  and  wilfuNy  im 
any  dwelling-house,  or  other  building,  lodging,  apartment,  field,  or  ether 
place,  open  or  inclosed,  whether  belonging  to  or  occupied  by  him  or  not, 
and  whether  it  be  had  for  bis  own  use,  or  for  the  use  or  benefit  of  ano- 
ther. See  R.  V.  Rowley,  R.  &  R.  110.  These  several  species  of 
custody  or  possession  are  by  the  statute  to  be  deemed  and  taken  to  be  his 
custody  and  possession  within  the  meaning  of  the  act;  and  therefore  it  is- 
UDoecessary  to  describe  the  custody  and  possession  otherwise  thaa  a»  iD 
the  above  precedent.  As  to  the  defendant's  knowledge  that  the  notes^ 
found  upon  him  were  bad,  it  can  be  proved  by  circumstantial  evidence 
only.  (See  ante,  p.  366).  After  proof  that  the  defendant  had  in  hi» 
possession  forged  notes,  the  proof  of  lawful  excuse  lies  upon  the  defend* 
ant.     11  G.  4,  &  1  W.  4,  c.  66,  s.  12. 

In  bank  prosecutions,  where  two  indictments  are  preferred  ajid  found, 
one  for  the  capital  oflfence,  and  the  other  for  the  transportable  offence,  at 
one  and  the  same  time,  for  one  and  the  same  fact,  the  bank  iriay  proceed 
for  the  minor  offence,  and  the  defendant  will  not  be  entitled,  to  to  be  ac* 
quitted  for  the  minor  offence,  by  reason  that,  on  the  tripj  for  that  of* 
fence,  facts  appear  sufficient  to  support  the  capital  charg;^.  R.  &  R. 
378- 
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¥JlLSE   EHTRIC8    IN    REQI8TCES    OF    BAPTISMf.    &C« 


Statute. 

i.;.  4,  ft  1  W.  4,  c.  66,  s.  20 — Forging  RegUten  of  Marriage^ 
4^.] — ^Enacts,  that  if  any  person  shall  knowingly  and  wiU 
fully  insert,  or  cause  or  permit  to  be  inserted  in  any  raster 
*  ^S&3  ]  of  ^baptisms,  marriages,  or  burials,  which  hath  been  or 
shall  be  made  or  kept  by  the  rector,  vicar,  curate,  or  ofli- 
ckling  minister  of  any  parish,  district  parish,  or  chapelry,  in  England, 
any  false  entry  of  any  matter  relating  to  any  baptism,  marriage,  or  burial, 
or  shall  forge  or  alter,  m  any  such  register,  any  entry  of  any  matter,  re- 
IfltiDg  to  any  baptism,  marriage,  or  burial;  or  shall  utter  any  writing  as 
ani  for  a  copy  of  an  entry  in  any  such  register,  of  any  matter  relating  to 
anj  baptism,  marriage,  or  burial,  knowing  such  writing  to  be  fake,  forged, 
or  iltered;  or  if  any  person  shall  utter  any  entry  in  any  such  register  of 
any  matter  relating  to  any  baptism,  marriage,  or  burial,  knowing  such 
writng  to  be  false,  forged,  or  altered;  or  shall  wilfully  destroy,  deface, 
or  iajcire,  or  cause  or  permit  to  be  destroyed,  defaced,  or  injured,  any 
isuch  tegister,  or  any  part  thereof;  or  shall  forge  or  alter,  or  shall  utter, 
kno^iog  the  same  to  be  forged  or  altered,  any  license  of  marriage; 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years,  nor  less  than  two  years. 

Suet.  21 — Mt  to' affect  Meratiom  by  Mini8ter$] — Provides  and 
enacts,  that  no  rector,  vicar,  curate,  or  officiating  minister  of  any  parish, 
district-parish,  or  chapelry,  who  shall  discover  any  error  in  the  form  or 
substance  of  the  entry  in  the  register  of  any  baptism,  marriage,  or  burial, 
respectively  by  him  solemnized,  shall  be  liable  to  any  of  the  penalties 
herein  mentioned,  if  he  shall,  within  one  calendar  month  after  the  dis- 
covery of  such  error,  in  the  presence  of  the  parent  or  parents  of  the 
child  baptized,  or  of  the  parties  married,  or  in  the  presence  of  two  per* 
sons  who  shall  have  attended  at  any  burial,  or,  in  the  case  of  the  death 
or  absence  of  the  respective  parties  aforesaid,  then  in  the  presence  of  the 
churchwardens  or  chapelwardens,  correct  the  entry  which  shall  have  been 
found  erroneous,  according  to  the  truth  of  the  case,  by  entry  in  the 
margin  of  the  register  wherein  such  erroneous  entry  shall  have  been  made, 
without  any  alteration  or  obliteration  of  the  original  entry,  and  shall  sign 
such  entry  in  the  margin,  and  add  to  such  signature  the  day  of  the  month 
and  year  wherji  such  correction  shall  be  made;  and  such  correction  and 
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signature  shall  be  attested  by  the  parties  in  whose  presence  the  same 
are  directed  to  be  made  as  aforesaid;  provided  also,  that  in  the  copy  of 
the  register  which  shall  be  transmitted  to  the  registrar  of  the  diocese,  the 
said  rector,  vicar,  curate,  or  officiating  minister  shall  certify  the  correc- 
tions so  made  by  him  as  aforesaid.  (See  also  6  &7  W.  4,  c.  86,  s. 
44). 

Sect.  22 — Registers  transmitltd  to  Ordinary] — And  whereas  copies 
of  the  registers  of  baptisms,  marriages,  and  burials,  such  copies  being 
signed  and  verified  by  the  written  declarations  of  the  rector,  vicar,  curate, 
or  officiating  minrster  of  every  parish,  district-parish,  and  chapelry,  in 
England,  where  the  ceremonies  of  baptism,  marriage,  and  burial  may  law- 
fully be  performed,  are  directed  by  law  to  be  made  and  transmitted  to  the 
registrar  of  the  diocese  within  which  such  parish,  district-parish,  or 
chapelry  may  be  situated;  be  it  therefore  enacted,  that  if  any  person  shaU 
knowingly  and  wilfully  insert,  or  cause  or  permit  to  be  inserted,  in  any 
toopy  of  any  register  as  directed  to  be  transmitted  as  aforesaid, 
any  false  entry  of  any  matter  relating  *to  any  baptism,  mzt-  [  *390  ] 
riage,  or  burial,  or  shall  forge  or  alter,  or  shall  utter,  knowing 
the  same  to  be  forged  or  altered,  any  copy  of  any  register  so  directed  to 
be  transmitted  as  aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify 
any  copy  of  any  register  so  directed  lo  be  transmitted  as  aforesaid,  which 
copy  shall  be  false  in  any  part  thereof,  knowing  the  same  to  be  false,  every 
such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  nor  less  than  one  year. 

6  &  t  W.  4,  c.  .85,  s.  43 — Falsifying  Register- books  of  JSirths, 
Marriages^  and  Deaths'] — Enacts,  that  every  person  who  shall  falsely 
make  or  counterfeit,  or  cause  to  be  falsely  made  or  counterfeited,  any  part 
of  such  register-book  or  certified  copy  thereof,  (see  ss.  30 — 34),  or  shall 
wilfully  insert  or  cause  to  be  inserted  in  any  register-book  or  certified 
copy  thereof  any  false  entry  of  any  birth,  death,  or  marriage,  or  shall 
witfully  give  any  false  certificate,  or  shall  certify  any  writing  to  be  a  copy 
or  extract  of  any  register-book,  knowing  the  same  register  to  be  false  in 
any  part  thereof,  or  shall  forge  or  counterfeit  the  seal  of  the  register  of- 
fice, shall  be  guilty  of  felony. 

V  ... 

3  &  4  Vict.  c.  91,  s.  8] — Enacts,  that  every  person  who  shall  wilfully 

destroy  or  injure,  or  cause  to  be  destroyed  or  injured,  any  register  or  re- 
cord of  birth  or  baptism,  naming  or  dedication,  death  or  burial,  or  mar- 
riage, which  shall  be  deposited  with  the  registrar-general  by  virtue  of  this 
«ct,  or  any  part  thereof,  or  shall  falsely  make  or  counterfeit)  or  cause  to 
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be  falsely  made  or  counterfeited,  any  pari  of  any  such  rejgister  or  record, 
or  shall  wilfully  insert  or  cause  to  be  inserted  in  any  of  such  registers  or 
records,  any  fals©"  entry  of  any  birth  or  baptism,  naming  or  dedication' 
death  or  burial,  or  marriage,  or  shall  wilfully  give  any  false  certificate,  or 
shall  certify  any  writing  to  be  an  extract  from  any  register  or  record, 
knowing  the  same  register  or  record  to  be  false  in  any  part  thereof,  or 
shall  forge  or  counterfeit  the  seal  of  the  said  office,  shall  be  guilty  o' 
felony. 


Indictment  for  making  a  Fahe  Entry  in  a  Marriage  Register, 

Commencement  as  ante^  p.  355} — in  the  county  aforesaid,  feloniously 
and  wilfully  did  insert,  and  cause  and  permit  to  be  inserted,  in  a  certain 
register  of  marriage,  (^'  baptisms^  marriages^  or  burials^^)^  which  was  then 
kept  by  the  rector  of  the  said  parish,  (^^  rector^  vicar^  ctsratSj  or  officiating 
minister  of  any  parishj  district  parish  or  chapelry^^)^  a  certain  false  entry 
relating  to  a  supposed  marriage,  and  which  said  false  entry  is  as  follows; 
that  is  to  say  [set  it  out  verbatim^  uith  innuendoes^  if  necessary^  to  explain 
ft],  whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  married  la  the  said 

C.  D.,  at  the  said  church  on  the  said day  of ,  as  in  the  said 

entry  is  falsely  alleged  and  stated;  and  whereas  in  truth  and  in  fact  the 
said  C.  D.  was  not  married  to  the  said  A.  B*j  at  (be  said  church  or 
elsewhere,  at  the  time  in  the  said  entry  mentioned,  or  at  any  other  time 
whatsoever;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
[  *391  ]  crown.and  dignity.  *  {2nd  Count j  for  uttering) — did  knowingly 
and  wilfully  uttera  certain  other  false  entry  relating  to  a  certain 
supposed  marriage, which  said  last-mentioned  entry  was  before  then  inserted 
in  a  certain  register  of  marriages  kept  by  the  rector  of  the  said  parish,  and 
which  said  last-mentioned  entry  is  as  follows;  that  is  to  say,  [set  it  out]^ 
whereas  in  truth  and  in  fact,  [as  above"].  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  J.  S.  at  the  time  he  so  uttered  the 
said  last-mentioned  false  entry,  then  and  there  well  knew  the  same  to  be 
forged;  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Jldd 
coufUs  describing  the  instrument  in  such  manner  as  would  support  an  in- 
dictment for  stealing  the  same,  supposing  it  were  the  subject  of  larceny. 
See  Reg.  v.  Sharpe,  8  C.  &  P.  436. 

A  count  charging  that  the  defendant  '^  feloniously  and  wilfully  did  de- 
stroy, deface,  and  injure  a  parish  register,''  is  not  bad  for  duplicity,  and 
it  is  not  necessary  to  allege  a  scienter  as  to  such  a  charge.  Reg.  v. 
Bowen,  1  C.  &  P.  501. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or 
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imprisonment  not  eKceeding  four  or  less  than  two  years,  11  6.  4  &  1  W. 
4,  c.  66y  s.  20,  with  or  witbouthard  labour,  and  with  or  without  solitary 
coofinetnent,  such  confinement  not  exceeding  one  month  at  any  one  time, 
nor  three  months  in  any  one  year.  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante, 
p.  169). 

No  specific  punishment  is  enacted  by  the  stats.  6  &  7  W.  4,  c.  86,  s. 
43,  and  3  &  4  Vict.  c.  92,  s.  S,  for  the  ofiences  therein  mentioned. 

Evidence. 

Produce  the  register,  prove  \i  to  kept  as  stated  in  the  indictment,  and 
prove  the  forgery  or  uttering  as  ante,  p.  358  et  seq.y  according  as  the  fact 
is  alleged  in  the  indictment.  The  court  will  take  judicial  notice  that  a 
parish  in  the  county  of  StaiSbrd,  or  any  other  English  county,  is  in  England, 
and  the  indictment  need  not  aver  that  fact.  Reg.  v.  Sharpe,  8  C.  &  P. 
436. 


tndicimtnt  ai  Common  Law  for  forging  a  Fieri  Facitu. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and 
wickedly  contriving  to  injure,  oppress,  impoverish,  and  defraud  one  J.  N., 
then  and  there  unlawfully,  knowingly,  and  falsely  did  forge  and  counterfeit 
a  certain  writing  on  parchment,  purporting  to  be  a  writ  of  our  lady  the 
Queen  of  fieri  facias^  and  to  have  issued  out  of  the  court  of  our  said  lady 
the  Queen  of  the  Bench  at  Westminster,  in  the  county  aforesaid;  which 
said  false,  forged,  and  counterfeited  writing  is  as  follows;  that  is  to  say, 
[Aere  set  ou^he  fieri  facias  verbatim]^  with  intent  the  said  J.  N.  to  injure, 
oppress,  impoverish,  and  defraud;  to  the  great  damage  of  the  said  J.  N., 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  This  count  appears 
to  be  sufficient^  without  stating  that  the  writ  was  actually  exe- 
cuted^ or  the  prosecutor^s  *goods  seized  under  it.  However^  it  [  *392  J 
may  be  as  well  to  add  a  second  count  similar  to  the  above^  to 
the  end  of  the  statement  of  the  fi'fa.y  and  then  continue  thus:  with  intent 
the  said  J.  N.  to  injure,  oppress,  impoverish,  and  defraud.  And  the  said 
J.  S.  afterwards,  and  before  the  said  last-mentioned  pretended  writ  pur- 
ported to  be  returnable,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  the  said  last-mentioned  false, 
forged,  and  counterfeited  writing,  knowingly,  falsely,  and  deceitfully,  as  a 
true  writ  of  our  said  lady  the  Queen  of  fieri  facias^  did  cause  to  be  de- 
livered to  the  then  sherifFof  Middlesex,  for  execution  to  be  made  thereof; 
and  afterwards,  and  before  the  last-mentioned  pretended  writ  purported 
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to  be  returnable,  to  wit,  on  the  day  and  year  aforesaid,  in  the  Parish  aforesaid, 
^ii  the  county  aforesaid,  did  cause  to  be  seized  and  taken  divers  goods  and  chat- 
tels oftbesaid  J.  N.  to  a  large  amount,  by  pretence  of  the  said  pretended  writ; 
to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in 
the  likQ  case  offending,  and  against  4 be  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  {Srd  Count),  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards,  to  wit, 
QQ  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  falsely,  and  deceiifully  did  utter  and  publish  as  a  true 
writ  of  our  lady  the  Queen  of  fieri  facias ^  a  certain  other  false,  forged, 
and  counterfeited  writing  on  parchment,  purporting  to  be  a  writ  of  our 
lady  the  Queen  o(  fieri  facia$^  and  to  have  issued  out  of  the  court  of  our 
kdy  the  Queen,  of  the  Bench  at  Westminster,  in  the  county  aforesaid; 
which  said  false,  forged,  and  counterfeited  writing  is  as  follows,  that  is  to 
say,  [here  set  out  the  writ  verbatim]^  with  intent  the  said  J.  N.  to  injure, 
oppress,  impoverish,  and  defraud,  (he  the  said  J.  S.,  at  the  time  he  sg^ 
uttered  and  published  the  said  last-mentioned  false,  forged,  and  counters- 
fitted  writing,  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
fake,  forged,  and  counterfeited).  And  the  said  J.  S.  afterwards,  and 
before  the  said  last-mentioned  pretended  writ  purported  to  be  returnable, 
\o  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  ffpresaid,  the  last-mentioned  false,  forged,  and  counterfeited  writ- 
ing,  knowingly,  falsely,  and  deceitfully,  as  a  true  writ  of  our  lady  the 
Queen  of  fieri  facias^  did  cause  to  be  delivered  to  the  then  sheriff  of  Mid- 
dlesex, for  execution  to  be  made  thereof:  and  afterwards,  and  before  the 
sftid  last-mentioned  pretended  writ  purported  to  be  returnable,  to  wit,  od 
the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  cause  to  be  seized  and  taken  divers  goods  and  chattels  of  the 
i^aid  J.  N.  to  a  large  amount,  by  pretence  of  the  said  pretended  writ;  to 
the  great  damage  of  the  said  J.  N.,  to  the  evilexaaiple  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her 
Crpwn  and  dignity.  Md  counts  describing  the  instrument^  ^c,  in  such 
ifianner  as  uould  sustain  an  indictment  for  stealing  the  same.  2  &  3  W. 
4,  c.  123,  s.  3,  (ante,  p.  350);  and  see  p.  335. 

MisdeijneaQQr  at  common  law.  The  forging  and  counterfeiting  of  any 
wrhing,  or  uttering  and  publishing  it  as  true,  knowing  it  to  be  forged  and 
counterfeited,  with  a  fraudulent  intent,  whereby  another  may  be  prejudiced 
is  a  misdemeanor  at  conmon  law  in  ^11  cases  where  it  has  not  been  made 
felony  by  statute.  See  2  East,  P.  C.  861,  R.  v.  Wilcox,  R.  &  R. 
50.  Thus,  counterfeiting  a  letter  of  credit.  1  Str.  12;  a  bill  of  lading,. 
]  Salk.  342;  a  debtor's  discharge,  R.  v.  Fawe^tt,  2  East,  P. 
[  *393  ]  *C.  862;  a  county  court  summons,  R.  v.  Collier,  6  C.  &  P. 
16Q;  a  magistrate's  order  to  a  gaoler  to  discharge  a  prispner 
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as  upon  bail  having  been  given,  R.  v*  Harris,  1  Mood.  C.  C.  393;  and 
the  like,  see  2  East,  P.  C.  862 — are  forgeries  at  common  law. 

Evidence. 

Prove  the  forgery  and  uttering,  as  directed  ante,  p.  358  et  $eq.^  except 
that  it  must  be  proved  that  the  defendant  uttered  the  instrument  as  true; 
to  prove  that  he  sold  or  disposed  of  it  will  not  support  the  indictment. 
Prove  also  the  delivey  of  the  writ  to  the  sheriff,  and  the  levy  under  it, 
as  stated  in  the  indictment.  If  the  forgery  be  proved,  it  should  seem  to  be 
suflScient,  although  the  prosecutor  fail  in  proof  of  the  delivery  of  the  writ 
to  the  sheriff,  and  of  the  levy  under  it;  for,  notwithstanding  some  ancient 
authorities  to  the  contrary,  it  does  not  appear  to  be  necessary  that  the 
fraud  contemplated  should  have  been  actually  effected  by  the  forgery,  to 
render  it  indictable  at  common  law;  the  mere  intent  to  defraud  seems  to 
be  sufficient.     See  2  East,  P.  C.  861,  862. 


Indictments  for  Forgery  in  other  Cases, 

With  the  assistance  of  the  precedents  already  given,  which  are  lhos6 
most  generally  required  in  practice,  indictments  may  readily  be  framed 
upon  any  of  the  other  statutes  on  the  subject  of  forgery,  attention  being 
paid  to  the  operative  words  in  the  statute  creating  the  offence. 

The  following  is  a  concise  list  of  the  statutes  relating  to  forgery,  an4 
indictable  offences  connected  with  forgery,  which  have  not  already  been 
mentioned  under  the  foregoing  precedents,  and  do  not  find  a  place  in  oth-. 
er  parts  of  this  work.  It  is  necessary,  however,  to  premise  that,  by  the 
late  Stat.  11  G.  4  &  1  W.  4,  c.  66,  s.  1,  (ante,  p.  352),  in  all  cases  in 
which,  by  other  statutes,  the  punishment  of  death  is  inflicted,  that  of 
transportation  for  life,  or  for  not  less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  and  solitary  confinement,  (s.  26,  ante,  p. 
356;  see  7  W.  3  &  1  Vict.  c.  84,  s.  3,  lb.),  for  not  more  than  four,  nor 
less  than  two'years,  is  substituted,  and  that  the  punishment  of  imprisonment 
for  life  and  forfeiture  of  lands,  &c.  in  the  stat.  &  Eliz.  c.  14,  is  abolished,^ 
(s.  23,  ante,  p.  353),  and  that  of  transportation  for  fourteen  or  seven 
years  or  imprisonment,  with  or  without  hard  labour  and  solitary  confine- 
ment, for  not  more  than  two  years  nor  less  than  one  year,  substituted  in 
lieu  thereof.  It  is  also  necessary  to  mention,  that,  by  sect.  4  (ante,  p. 
368)  of  that  act,  where  any  person  is  made  punishable  with  death  for 
forging  &c.  any  instrument  or  writing  designated  by  a  special  name  or  de- 
scription, which,  however  designated,  is  in  law  a  will,  testament,  codicil,  or 
testamentary  writing,  or  a  bill  of  exchange  or  promissory  note  for  the  pay- 
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ment  of  money,  or  an  indorsement  or  assignment  of  a  bill  or  note,  or  an  ac- 
ceptance of  a  bill  of  exchange,  or  an  undertaking,  warrant,  or  order  for  the 
payment  of  money,  within  the  meaning  of  that  act,  such  person  may  be  in- 
dicted under  that  act  and  punished  accordingly.    By  the  stat.  2  &  3  W.  4, 

c.  123,  ss.  1,  2,  (ante,  pp.  353,  354),  it  was  enacted,  that  all 
[  *394  ]  persons  convicted  ♦of  any  offence,  for  which  the  stat.  11.  G. 

4  &  1  W.  4,'C.  66^  enjoined  or  authorized  the  punishment  of 
death,  should  be  transported  for  life,  except  for  forging  or  uttering  wills, 
&c.,  or  powers  of  attorney  for  the  transfer  of  stock,  or  receipt  of  divi- 
dends in  the  Bank,  South-Sea  House,  or  Bank  of  Ireland;  and  now,  by 
the  7  W.  4  &  1  Vict.  c.  84,  ss.  1,  2,  (ante,  pp.  354,  355),  these  latter 
offences,  and  also  all  those  which  by  the  2  &  3  W.  4,  c.  123,  were  made 
punishable  with  transportation  for  life,  are  alike  subject  to  transportation 
for  life,  or  not  less  than  seven  years,  or  iroprisonnient  for  not  more  than 
four  and  not  less  than  two  years.  With  these  observations,  it  has  been 
thought  best,  in  order  to  avoid  repetition,  to  enumerate  the  existing  stat- 
utes, with  the  punishments,  in  the  terms,  of  the  statutes  respectively. 

1.  As  to  records,  &c. — Avoiding  records;  felony.  8  H.  6,  c.  12. 
Forging  a  memorial  or  certificate  of  registry  of  lands  in  Yorkshire  or 
Middlesex:  imprisonment  for  life,  forfeiture  of  lands,  &c.  2  &  3  A.  c. 
4,  s.  19;  5  &  6  A,  c.  18,  s.  8;  7  A.  c.  20.  s.  15;  8  G.  2,  c.  6,  s-.21. 
Forging  the  seal,  stamp,  or  signature  of  any  certificate,  official  or  public 
document,  or  document  or  proceeding  of  any  corporation,  or  joint  stock 
or  other  company,  or  of  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  register  or  other  book,  or  other  proceeding,  receivable  in 
evidence  or  tender  in  evidence  any  such  certificate,  &c.  with  a  false  or  coun- 
terfeit seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be  false  and 
counterfeit;  or  forging  the  signature  of  any  judge[of  any  of  the  superior  courts 
of  equity  or  common  law]  to  any  order,  decree,  certificate,  or  other  judicial 
or  official  document,  or  tendering  in  evidence  any  order  &c.  with  a  false  or 
counterfeit  signature  of  any  such  judge  thereto,  knowing  the  same  to  be 
false  or  counterfeit:  or  printing  any  copy  of  any  private  act,  or  of  the 
journals  of  either  house  of  parliament,  which  shall  falsely  purport  to  have 
been  printed  by  the  printers  to  the  Crown  or  to  either  house  of  parliament, 
or  tendering  in  evidence  any  such  copy,  knowing  that  the  same  was  not 
printed  by  the  person  by  whom  it  purports  to  have  been  printed:  felony, 
transportation  for  seven  years,  or  imprisonment  for  not  more  than  three 
years  nor  less  than  one  year,  with  hard  labour.  8  &  9  Vict.  c.  113,  s. 
4.  Certifying  as  true  any  false  copy  of  or  extract  from  any  of  the  re- 
cords in  the  public  record  office:  felony,  transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  not  exceeding  four  years.  1  Vict.  c. 
94,  ss.  19,  20.  Uttering  a  false  certificate  of  a  previous  conviction;  fe- 
lony, transportation,  or  imprisonment,  and  whippirig.  7  &8  G.  4,  c.  28, 
s.  11. 
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3.  As  to  the  revenue,  Ate. — Forging  the  stamps  on  paper,  &c.,  play 
ing  cards,  gold  and  silver  plates,  newspapers,  &c.;  felony,  transporta- 
tion for  life  or  not  less  than  seven  years,  or  imprisonment  for  not 
less  than  three  years.  52  G.  3,  c.  143,  ss.  7,  8  ;  55  G.  3,  c.  184, 
s.  7;  55  G.  3,  c.  185,  ss.  6,  7;  6  G.  4,  c.  116;  4  &  6  Vict.  c. 
53,  s.  1.  See  R.  v.  Ogden,  6  C.  &  P.  631:  R.  v.  Hope,  1  Mood. 
C.  C.  396.  Forging  debentures  or  certificates  for  payment  or  return 
of  money  required  by  statutes  relating  to  the  customs  or  excise;  felony, 
death;  52  G.  3,  c.  143,  s.  10;  or  the  name  or  handwriting  of  any 
receiver  or  comptroller  of  the  customs  or  their  agents,  to  any  draft, 
&c.  for  receiving  money  at  the  Bank  of  England  on  account  of  the  re« 
ceiver-general;  felony,  transportation  for  life;  8  &  9  Vict.  c.  85, 
*s.  26;  see  7  W.  4  &  1  Vict.  c.  84,  s.  2.  Forging  excise  [  »395  ] 
permits;  misdemeanor,  transportation  for  seven  years,  or  fine 
and  imprisonment:  2  W.  4,  c.  16,  ss.  3,  4.  Knowingly  having  posses- 
sion of  forged  dies  or  stamps  resembling  dies  or  stamps  used  to  denote 
any  stamp  duty  ;  felony,  transportation  for  life  or  not  less  than  seven 
years,  or  imprisonment  for  not  more  than  four  nor  less  than  two  years* 
3  &  4  W.  4,  c.  97,  s.  12.  Fraudulently  writing  any  matter  liable  to 
stamp  duty  on  an  old  stamp;  felony,  transportation  for  seven  years.  12 
G.  3,  c.  48.  Counterfeiting,  &c.  stamps  on  paper,  &c.  in  respect  where- 
of any  excise  duty  is  imposed,  lOOOl.  fine.  2  &  3  Vict.  c.  23,  s.  42. 
Forging  the  certificates  and  receipts  relating  to  Exchequer  bills  ;  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  for 
not  more  than  four  nor  less  than  two  years.  5  Vict.  c.  8,  s.  26.  Forg- 
ing registers,  certificates,  transfers  of  annuities,  &c.  granted  by  the  com- 
missioners for  the  reduction  of  the  national  debt;  felony.  10  G.  4,  c.  24, 
8.  41.  Forging  the  stamp  on  linens,  calicoes,  stufis;  felony,  death.  10 
A.  c.  19,  s.  97;  13  G.  3,  c.  56,  s.  5.  See  52  G.  3,  c.  142,  s.  1. 
Forging  the  stamp  on  cambrics,  &c.;  felony,  death.  4  G.  3,  c.  87. 
Forging  the  handwriting  of  the  receiver-general  of  the  post-office  or  his 
agents,  to  any  draft,  &c.,  for  money,  or  any  such  draft,  &c.;  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  for 
not  more  than  four  years.  7  W.  4,  &  1  Vict.  c.  36,  ss.  33,  41-  Forg- 
ing or  fraudulently  using  plates  or  dies  used  for  marking  postage;  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  for 
not  more  than  four  nor  less  than  two  years.  3  &  4  Vict.  c.  96,  s.  22. 
Forging  stage  carriage  plates  or  licenses  $  misdemeanor,  fine  and  imprison- 
ment. 2  &  3  W.  4,  c.  120,  ss.  32,  33;  1  &  2  Vict.  c.  79,  s.  12. 
Forging  a  hawker's  license;  three  hundred  pounds  fine.  54  G.  3,  c.  41, 
8.  18.  Forging  declarations  of  return  of  insurance;  felony,  transporta- 
tion for  seven  years.     54  G.  3,  c.  133,  s.  10. 

3.  As  to  public  offices. — Forging  the  name  of  the  registrar  of  the 
high  Court  of  Admiralty,  or  the  Bank  receipts  for  suitors'  money;  felony. 
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53  6.  3,  c.  151,  s.  12.  Forgiog  the  band  of  the  accountant-general, 
registrar,  &c.,  of  the  high  Court  of  Chancery,  or  of  the  cashier  of  the 
Bank,  to  aqy  instrument  relating  to  suitors'  money;  felony,  death.  12 
G.  l,d.  32,  s.  9.  Forging  the  hand  of  the  accountant-general  of  the 
Exchequer;  felony,  death.  1  G.  3,  c.  35.  Forging  the  hand- writing  of 
the  receiver-general  of  the  excise,  or  excise  comptroller  of  cash,  or  other 
person  duly  authorized,  to  any  draft,  &c.  upon  the  Bank  of  England;  fe- 
lony, death.  7  &  8  G.  4,  c.  53,  s.  56.  Forging  the  hand-writing  of 
the  receiver-general  or  comptroller-general  of  the  customs,  or  any  per- 
son acting  for  them,  to  any  draft,  &c.  upon  the  Bank;  felony,  death.  3 
&  4  W.  4,  c.  51,  s.  27.  Forging  the  hand-writing  of  the  receiver-gen- 
eral of  the  stamp  duties,  or  of  his  clerk;  or  of  the  commissioners  of 
stamps,  to  any  draft,  fee.  upon  the  Bank;  felony,  death.  46  G.  3,  c. 
76,  s.  9.  Forging  the  handwriting  of  the  treasurer,  or  other  signing  or 
vouching  officer  of  the  navy,  to  any  paper  whereby  her  Majesty's  naval 
treasure  may  be  paid  or  disposed  of.  See  1  G.  1,  st.  2,  c.  25,  s.  6. 
Forging  the  handwriting  of  the  treasurer  of  the  ordnance,  &c.,  to  aoy 
draft,  &c.,  on  the  Bank;  felony,  death.  46  G.  3,  c.  45,  s.  6.  Forging 
the  handwriting  of  the  receiver-general  of  the  post-office,  &c.,   to  any 

draft,  &c.,  on  the  Bank;  felony,  death.  46  G.  3,  c.  83, 
[  *396  ]   *s.  9;  47  G.  3,  st.  2,  c.  59,  s.  3.     Forging  the  handwriting 

of  the  adjutant-general  of  the  volunteers  and  local  militia,  &c«| 
to  any  draft,  &c.,  on  the  Bank;  felony,  death.  54  G.  3,  c.  151,  s.  16. 
Forging  the  hand- writing  of  the  surveyor-general  of  the  woods  and  for- 
ests, &c.  to  any  drafts  &c.,  on  the  Bank;  felony,  death.  46  G.  3,  c.  143,  s^ 
14.  Forging  the  marking  or  handwriting  of  the  receiver-getieral  of  the  pre* 
fines  upon  any  writ  of  covenant;  felony,  death.  52  G.  3,c.  143,  s.  5.  Forg* 
ing  any  contracts,  certificates,  receipts,  &c.,  relating  to  the  redemption  of 
the  land  tax;  felony,  death.  52  G.  3,  c.  143,  s.  6.  Forging  any  decla- 
ration, warrant,  order,  or  other  instrument,  or  any  affidavit  or  affirmation 
required  to  be  made  by  the  commissioners  for  the  reduction  of  the  na- 
tional debt,  or  any  certificate  or  order  of  their  officers,  &c.,  felony,  death. 
2  &  3  W.  4,  c.  59,  s.  19;  see  7  W.  4,  &  1  Vict.  c.  84,  s.  1.  Forging 
any  certificate  of  a  receipt  given  to  or  by  the  commissioners  for  relief  to 
the  West  India  Islands;  2  &  3  W.  4,  c.  125,  s.  64;  or  to  or  by  the 
commissioners  for  relief  to  the  Island  of  Dominica;  5  &  6  W.  4,  c.  51, 
s.  5;  felony,  death.  See  7  W.  4,  and  1  Vict.  c.  84,  s.  1.  Foipngany 
receipts  for  compensation  money  to  slave-owners;  felony,  death.  5  & 
6  W.  4,  c.  45,  s.  12;  see  7  W.  4  &  I  Vict.  c.  84,  s.  1. 

4.  As  to  officers  in  the  navy  and  army. — Forging  any  ticket,  pay  list, 
extract  from  the  ship's  books,  certifice,  inspector's  cheque,  or  any  letter 
of  attorney,  assignment,  or  authority,  in  order  to  obtain  any  wages,  pay, 
prize-money,  &c.,  due  or  supposed  to  be  due,  for  the  services  of  any  naval 
officer,  seaman,  or  marine;  or  any  purser's  certificate  to  or  otlier  approval 
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of,  a  \>ill  or  dxcliaDge,  required  by  this  act;  or  any  receipt  for  wages,  in 
respdct  of  services  on  board  any  of  her  Majesty's  ships;  or  the  name  or 
bandwriting  of  any  officer  of  the  navy  or  marines  to  any  receipt  for  balf 
pay,  of  any  widow  to  any  receipt  for  a  pension,  or  of  any  person  to  any 
receipt  for  an  allowance  from  the  compassionate  fund;  felony,  Iransporta- 
tron  For  life  or  not  less  than  seven  years,  or  imprisonment  for  not  more 
than  four  nor  less  than  two  years.  II  G.  5  &  1  W.  4,  c.  20,  s.  83. 
Forging  any  extract  from  any  register  of  baptism  or  burial,  or  certificate 
thereof,  to  sustain  any  claim  to  ws^es,  pay,  prize-money,  &c.  due  for  the 
services  of  any  ofiicer,  seaman,  or  marine  in  the  navy,  or  half  pay,  pen- 
sion, iScc,  &c.;  felony,  transportatiot)  for  fourteen,  or  not  less  than  seven 
years,  or  imprisonment  for  not  more  than  three  years  nor  less  than  one 
year.  Id.  s.  86.  Forging  the  name  or  handwfiiing  of  any  officer,  sol* 
dier,  &c.  in  the  army,  or  of  any  officer  tn*  serjeant  at  Chelsea  Hospital, 
as  to  the  payment  of  pensions,  wages,  pay,  &c.,  or  any  letter  of  attorney, 
bill,  ticket,  order,  certificate,  voucher,  receipt,  will,  &c.,  concerning  the 
payment  or  obtaining  any  pension,  &c.;  felony,  transportation.  7  G.  4, 
c.  16,  s.  38.  See  Reg.  v.  Pringle,  2  Mood.  C.  C.  127:  9  C.  &  P. 
408. 

5.  As  to  public  trade.-— Forging  Mediterranean  passes;  felony,  death* 
4  G.  2,  c.  18,  s.  4.  As  to  forgeries  on  the  London  and  Royal  Exchange 
Insurance  Companies,  see  6  G.  1.  c.  18,  s.  13^  the  Globe  Insurance,  39 
G.  3,  c.  83,  s.  22;  the  English  Linen  Company,  4  G.  3,  c.  37,  s.  15; 
the  British  Society  for  extending  the  Fisheries,  &c-  26  G.  3,  c.  106, 
s.  26;  the  British  Plate  Glass  Manufactory,  13  G.  3,  c.  38,  s.  28; 
38  G.  3,  c.  17,  s.  23.  There  are  other  statutes  with  respect  to 
forgeries  upon  particular  companies,  but  these  are  now 
•immaterial;  for  the  recent  act,  11  G.  4  &  1  W.  4,  c.  [  *397  ] 
66,  s.  28,  (ante,  p.  350),  extends  to  bodies  corporate,  or 
companies  or  societies  of  persons  not  incorporated,  and  to  any  person  or 
number  of  persons  whatsoever,  who  may  be  intended  to  be  defrauded, 
whether  they  reside  and  carry  on  business  in  England  or  elsewhere.  Forg- 
ing a  shipping  license,  penalty  5001.  47  G.  3,  sess.  2,  c  66,  s.  26, 
Forging  quarantine  certificates;  felony.  6  G.  4,  c,  78,  s.  25.  Forging 
certificates,  &c.,  mentioned  in  the  act  for  the  abolition  of  the  slave  trade; 
felony.  6  6.  4,  c.  78,  s.  25.  Forging  or  counterfeiting  any  die  fo^ 
marking  gold  or  silver  wares,  or  marking  such  wares  with  a  forged  die,  or 
forging  the  mark  of  any  such  die,  or  transposing  or  removing  the  marks, 
or  cutting  or  severing  the  marks  with  intent  to  affix  them  on  other  wares, 
or  affixing  any  mark  cut  from  other  wares,  or  fraudulently  using  genuine 
dies;  felony,  transportation  for  not  more  than  fourteen  nor  less  than  seven 
years,  or  imprisonment,  with  or  without  hard  labour,  not  exceeding  three 
years.  7  &  8  Vict.  c.  22,  s.  2.  Forging  alehouse  certificates;  roisde- 
roeanor.     S  G.  4,  c.  77,  s.  2.     Bankrupts  destroying,  mutiIating,^or 
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falsifying  their  books,  &Cm  in  conteroplation  of  bankruptcy,  and  with  iih 
tent  to  defraud  their  creditors;  misdemeanor,  imprisonment  for  not  more 
than  three  years.     5  &  6  Vict.  c.  122,  s.  34. 

6.  As  to  the  instruments  of  forging. — To  make  or  liave  any  frame, 
Ac,  for  the  making  of  paper,  with  the  words  "  Bank  of  England"  visi- 
ble on  the  substance,  or  to  make  paper  with  curved  or  waving  bar  or  wire 
lines,  &c.,  or  to  make,  &c.,  or  sell,  &c.,  such  paper,  &c.;  felony,  trans- 
portation for  fourteen  years.  11  G.  4  &  1  W.  4,  c.  66,  s.  13.  (See 
s.  14).  To  engrave  on  any  plate,  &.C.,  any  bank  note  &c.,  or  blank 
bank  note,  bill,  &c.,  or  use  and  have  possession  of  such  plate,  &c.,  or 
utter  or  have  paper  upon  which  a  blank  bank  note,  &c.,  shall  be  printed: 
felony,  transportation  for  fourteen  years.  11  G.  4  &  1  W.  4,  c.  66,  s. 
15.  To  engrave  on  any  plate  &c.,  any  word,  number,  figure,  character, 
or  ornament,  resembling  any  part  of  a  bank  note,  &c.,  or  use  or  have 
such  plate,  &c.,  or  utter  or  have  any  paper  on  which  there  shall  be  an 
impression  of  any  word,  &c.,  felony,  transportation  for  fourteen  years. 
11  G.  4  &  1  W.  4,  c.  66y  s.  16.  To  make  use  of  or  have  possession 
of  any  frame,  lie ,  for  the  making  paper,  with  the  name  or  firm  of  any 
person  or  persons,  body  corporate,  or  company,  carrying  on  business  as 
bankers,  appearing  on  the  substance;  or  to  make,  sell,  &c.,  or  have  pos- 
session of  such  paper;  felony,  transportation  for  fourteen  or  seven  years, 
or  imprisonment  for  three  years  or  one  year.  11  G.  4  &  1  W.  4,  c. 
66,  s.  17.  To  engrave  on  any  plate,  &c.,  any  bill  of  exchange  or  pro- 
missory note  of  any  bankers,  &c.,  any  words  resembling  the  subscriptioD 
thereto,  or  use  such  plate,  &c.,  or  sell  or  have  any  paner  on  which  any 
part  of  such  bill,  &c.,  shall  be  printed;  felony,  transportation  for  fourteen 
or  seven  years,  or  imprisonment  for  three  years  or  one  year.  1 1  G.  4 
&  1  W.  4,  c.  66,  s.  18.  To  engrave  plates,  &c.,  for  foreign  bills  or 
notes,  or  use  or  have  such  plates,  or  utter  any  paper  on  which  any  part 
of  such  bill,  &c.,  may  be  printed;  felony,  transportation  for  fourteen  or 
seven  years,  or  imprisonment  for  three  years  or  one  year.  11  G.  4  &  I 
W.  4,  c.  66,  s.  19.  See  R.  v,  Warshaner,  1  Mood.  C.  C  466:  R.  ». 
Harris,  7  C  &  P.  4l6,  429:  Reg.  v.  Hannon,  2  Mood.  C  C.  77;  9 
C.  &  P.  11.  As  to  the  instruments  for  forging  stamps, 
[  *398  ]  *&c.,  see  3  &  4  W.  4,  c.  97,  s.  12;  and  Reg.  v.  AUday, 
8  C.  &  P.  136. 

All  these  statutes,  with  very  few  exceptions,  make  the  uttering  these 
forged  instruments  respectively,  knowing  them  to  be  forged,  equally  penal 
with  forging  them. 
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Sect.  8. 
false  personation, 


PERSONATING    SEAMEN,    SOLDIERS,    &C« 

Statutes. 

11  G.  4  &  1  W.  4,  c.  20,  s.  84— Personating  Seametiy  ^c] — 
Enacts,  that  if  any  person  shall  falsely  and  deceitfully  personate  any 
commission,  warrant,  or  petty  officer,  or  seaman,  or  commission  or  non- 
commisoned  officer  of  marines,  or  marine,  or  the  wife,  widow,  or  rela- 
tion, or  the  executor,  administrator,  or  cerditor  of  any  such  officer,  sea- 
man, or  marine,  or  any  person  entitled  to  any  allowance  from  the  com- 
passionate fund  of  the  navy,  in  order  to  receive  any  wages,  pay,  half-pay, 
prize-money,  bounty-money,  pension,  or  any  part  thereof,  gratuity,  or 
other  allowance  for  money  due  or  payable,  or  supposed  to  be  due  or  pay- 
able, to  any  such  officer,  seaman,  or  marine,  or  any  allowance  to  any 
person  from  the  said  compassionate  fund,  with  intent  to  defraud  any  per- 
son whomsoever,  every  such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas,  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years  nor  less 
than  two  years. 

Sect.  88. — Accessaries — Place  and  Mode  of  Imprisonment] — In 
every  case  of  every  ofience  made  felony  by  this  act,  every  principal  in 
the  second  degree,  and  every  accessary  before  the  fact,  shall  be  punish- 
able in  the  same  manner  as  the  principal  in  the  6rst  degree  is  by  this  act 
punishable,  and  every  accessary  after  the  fact  to  any  iuch  felony  shall,  on 
conviction,  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two 
years;  and  where  any  person  shall  be  convicted  of  any  offence  punishable 
under  this  act,  for  which  imprisonment  shall  or  may  be  awarded,  it  shall 
be  lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also 
to  direct  that  the  offender  shall  be  kept  in  solitary  confinement,  for  the 
whole  or  any  portion  or  portions  of  such  imprisonment,  as  to  the  court  in 
its  discretion  shall  seem  meet.  See  7  W.  4  &  1  Vict.  c.  90,  s.  5, 
(ante,  p.  169). 

7  G.  4,  c.  16,  s.  38 — Personating  Soldiers^  ^c] — If  any 
person  •shall  willingly  and  knowingly  personate  or  falsely  as-  [  *399  ] 
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sume  the  name  or  character,  or  procure  any  other  to  personate  or 
assume  the  name  or  character  of  any  officer,  non-commissioned  officer, 
soldier,  or  other  person,  entitled,  or  supposed  to  be  entitled,  to  any  pen- 
sion, wages,  pay,  grant,  or  other  allowance  of  money,  priza-usiooey,  or 
relief,  due  or  payable,  or  supposed  to  be  due  or  payable,  for  or  on  ac- 
count of  any  service  done,  or  supposed  to  be  done,  by  any  such  officer, 
non-commissioned  officer,  soldier,  or  otiier  person  as  aforesaid,  in  h» 
Majesty's  army  or  other  military  service,  or  shatt  persoaate  or  falsely  as« 
sume  the  naone  or  character  of  the  executor  or  administrator,  wife,  rela- 
tion, or  creditor  of  any  such  officer,  non«K;ommissioned  officer>  soldier^of 
other  person  as  aforesaid,  iu  order  A^audtilently  to  receive  any  pension, 
wages,  pay?  grant,  or  o.her  allowance  of  money,  prize-money,  or  relief 
dm  or  payable,  or  supposed  to  be  due  or  payable,  for  or  on  account  of 
any  services  done,  or  supposed  to  be  done,  by  any  such  officer,  non-conH 
missioned  officer,  soldier,  or  other  person  as  aforesaid,  every  such  person 
so  offending,  being  thereof  lawfully  convicted,  shatt  be  and  is  hereby  de- 
clared and  adjudged  to  be  guihy  of  felony,  and  shall  and  may  be  transn 
ported,  for  life,  or  for  such  tei^m  of  years  as  the  court  shall  adjudge. 


Indictment  for  personating  a  Seaman. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M,, 
hbourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  with  fojx^e  and  arms,  at  the  parish  aforesaid, 
in  the  county  afbiresaid,  did  falsely,  feloniously,  and  deceitfully  personate 
one  J.  N.,  a  seaman  ('^  any  commission.^  tsarrantj  or  petty  officer^  or  sea-^ 
man^  or  commissiou^  or  non-commissioned  officer  of  marines  or  marine^  or 
the  mfe^  iddowy  or  relation^  or  executor^  administrator^  or  creditor  of  any 
such  officer^  seaman^  or  marine^  or  any  person  entitled  to  any  allowanu 
from  the  covipassionate  fund  oj  the  navy^^)^  in  order  to  receive  certain 
wages  ("  any  wages ^  pay,  half-pay ^  prize-money^  bounty-money,  pensioUy 
or  any  part  thereof,,  gratuity,  or  other  allowance  for  money")  then  and 
there  due  and  payable  (^'  due  or  payable,  or  supposed  to  be  due  or  pay- 
able^^)  to  the  said  J.  N.  with  intent  then  and  there  and  thereby  to  defraud 
the  said  J.  N.  ("  any  person  whomsoever^^) ;  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peape  of  our  lady 
the  Queen,  her  crown  and  dignity.  Md  a  second  count,  similar  to  the 
first,  substituting  the  worrf«  «' supposed  to  be  due  and  payable"  j!br  <Ae 
words  "  due  and  payable," 

Felony,  transportation  for  li(b  or  npt  Jess  than  seven  years,  oi;  hnprison- 
ment  not  exceeding  four  nor  less  than  two  years,  with  or  wU^Hii  hard 
labour,  and  with  or  without  solitary  confinepient,  II  G.  4  &  1  W»  ^»  o. 
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80,  8.  S89  such  confinement  not  exceeding  one  month  at  any  one  time,  nor 
Iteee  months  in  any  one  year.  '  7  W.  4  &  1  Vict.  c.  90,  s.  4,  (ante,  p» 
169). 

In  indictments  for  the  personation  of  soldiers,  &c«,  the  intent  may  be 
laid  to  defraud  ^^  the  Lords  and  others,  Commissioners  of  the 
Royal  ^Hospital  for  soldiers  at  Chelsea,  in  the  county  of  [  *400  ] 
Middlesex."     7  G.  4,  c.  16,  s.  31. 

This  ofience  is  not  triable  .at  any  quarter  sessions.  5  &  6  Vict.  c« 
38,  s.  1,  (ante,  p.  69). 

Evidence, 

Prove  that  J.  N.  was  a  seaman  on  board  the  ship  mentioned,  and  that 
the  wages  attempted,  to  be  obtained  were  due  and  payable  to  him,  or, 
under  the  second  count,  that  they  might  be  supposed  to  be  due  and  pay- 
able to  him.  See  R.  v.  Browp,  2  East,  P.  C.  1007:  R.  v.  Tannet,  R. 
&  R.  351.  Prove  that  the  defendant  personated  or  assumed  the  name 
and  character  of  J.  N.  The  ofience  will  be  complete,  though  the  per- 
sonated seaman  be  dead;  R.  t^.  Martin,  R.  &  R.  324;  and  even  though 
the  wages  have  been  paid.  R.  «.  Cramp,  Id.  327.  So,  upon  an  indict- 
ment on  the  7  G.  4,  c.  16,  s.  38,  for  forging  the  name  of  a  person  to  a 
letter  of  attorney,  for  the  receipt  of  a  pension  '*  supposed  to  be  due"  to 
such  person,  it  was  held  that  the  defendant  was  righdy  convicted,  although 
it  appeared  that  no  such  pension  was  actually  existing.  Reg.  v.  Pringle, 
2  Mood.  C.  C.  127. 

The  ofience  of  personating  is  not  confined  to  the  person  only  who  per- 
sonates the  seaman;  all  persons  who  aid  and  abet  in  the  ofience  are  prin- 
cipals.    R.  t^.  Potts,  R.  &  R.  353. 


PERSONATING    OWNERS    OF    STOCK,    &C. 


Statute.^ 

11  G.  4  &  1  W.  4,  c.  66y  s.  6.]— (Ante,  p.  379). 

Beet.  7] — Enacts,  that  if  any  person  shall  falsely  and  deceitfully  per- 
sonate any  owner  of  any  share  or  interest  of  or  in  any  stock,  annuity,  or 
other  public  fund,  which  now  is  or  hereafter  may  be  transferable  at  the 
Bank  of  England  or  at  the  South  Sea  House,  or  any  owner  of  any  share 
or  interest  of  or  in  the  capital  stock  of  any  body  corporate,  company,  or 
society,  which  now  is  or  hereafter  may  be  established  by  charter  or  act  of 
parliament,  or  any  owner  of  any  dividend  payable  in  respect  of  any  such 
^hare  or  int^^t  99  aforesaid  and,  shall  thereby  endeavour  to  transfer  any 
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share  or  interest  belonging  to  any  such  owner,  or  thereby  endeavoor  to 
receive  any  nooney  due  to  any  such  owner,  as  if  such  offender  were  the 
true  and  lawful  owner,  every*8uch  offender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  be  transported  beyond  the  seas  for  life,  or  for  any- term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years, 
nor  less  than  two  years. 

Indictment. 

Commencement  as  ante,  p.  355] — in  the  county  aforesaid,  feloniously 
did  falsely  and  deceitfully  personate  one  J.  N.,  the  said  J.  N.  then  and 
there  being  the  owner  of  a  certain  share  and  interest  in  certain 
*stock  and  annuities,  which  were  then  transferable  at  the  Bank  [  *401  ] 
of  England,  to  wit,  [state  the  amount  and  nature  of  the  stock]: 
and  that  the  said  J.  S.  thereby  did  then  and  there  transfer  the  said  share 
and  interest  of  the  said  J.  N.  in  the  said  stock  and  annuities,  as  if  he  the 
said  J.  S.  were  then  and  there  the  lawful  owner  thereof;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony.  11  G.  4,  and  1  W.  4,  c.  66 j  s.  6,  (ante,  p.  379).— An  in- 
dictment for  an  offence  under  the  7th  section  may  easily  be  framed  from 
the  above  precedent. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict,  c  38, 
so.  1,  (ante,  p.  69.) 

Evidence, 

Prove  the  personation  and  the  transfer,  as  stated  in  the  indictment. 


PERSONATmO    BAIL,    &C. 


Statutes. 


11  G.  4,  and  1  W.  4,  c.  66,  s.  11] — Enacts,  that  if  any  person  "shall, 
before  any  court,  judge,  or  other  person  lawfully  authorized  to  take  any 
recognisance  or  bail,  acknowledge  any  recognisance  or  bail  in  the  name 
of  any  other  person  not  privy  or  consenting  to  the  same,  whether  such 
recognisance  or  bail  in  either  case  be  or  be  not  filed;  or  if  any  person 
shall,  in  the  name  of  any  other  person  not  privy  or  consenting  to  the 
same,  acknowledge  any  fine,  recovery,  cognovit  actionem,  or  judgment, 
or  any  deed  to  be  enrolled;  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
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to  be  transported  across  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoDed  for  any  term  not  exceeding  four  yearS) 
Bor  less  tban  two  years. 

■ 

Indictment. 

Commencement  as  ante^  p.  355] — in  the  county  aforesaid,  before  the 
'right  honourable  Sir  James  Parke,  knight,  one  of  the  Barons  of  her  Ma- 
jesty's Court  of  Exchequer,  at  Westminster,  (the  said  Sir  James  Parke, 
knight,  then  and  there  having  lawful  authority  to  take  any  recognisance  of 
bail  in  any  suit  then  depending  in  the  said  court),  then  and  there  feloni- 
ously did  acknowledge  a  certain  recognisance  of  bail,  in  the  name  of  J. 
N.,  in  a  certain  cause  then  depending  in  the  said  court,  wherein  A.  B. 
was  plaintiff  and  C.  D.  defendant,  he  the  said  J.  N.  not  being  then  and 
there  .privy  or  consenting  to  the  said  J.  S.,  so  acknowledging  such  re- 
cognisance in  his  name  as  aforesaid;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im- 
prisonment for  not  more  than  four  nor  less  than  two  years,  1 1  G.  4  &  1 
W  4,  c.  66,  s.  11,  with  or  without  hai^d  labour,  and  with  or  without  soli- 
tary confinement,  such  confinement  not  exceeding  one  month 
at  any  one  *time,  nor  three  months  in  any  one  year.  7  W.  4,  [  *402  ] 
&  1  Vict.  c.  90,  s.  5,  (ante,  p.  169). 

This  offence  is  not  triable  at  any  quarter  sessions.  5  '&  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 

Evidenced 

Prove  the  pendency  of  the  action  by  producing  the  writ,  or,  if  it  bajre 
been  returned,  by  an  examined  copy.  Prove  that  J.  S.  became  bail  id 
the  name  of  J.  N.  by  producing  the  bail-piece,  and  the  identity  of  J.  S. 
as  the  person  who  became  bail,  and  call  J.  N.  to  shew  that  be  did  not 
consent,  and  was  not  privy  to  J.  S.  becoming  bail  in  his  name. 

As  to  personation  of  voters  at  parliamentary  and  municipal  elections, 
see  the  2  W.  4,  c.  45,  s.  58;  6  &  6  W.  4,  c.  76,  s.  34;  6  &  7  Vict- 
c.  18,  ss.  84,  86—89:  Reg.  v.  Thompson,  2  M.  &  Rob.  355. 
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OFFENCES    AGAINl^T  THE    PERSONS    OF    INDIVIDirAL8> 

Sect.  1.  Murder. 

2.  Manslaughter. 

3.  tSssauUy  Battery,  ^d 

4.  False  ImprUonmetU. 
6.  Abduction. 

6.  Rape,  &c. 

7.  Sodomy i, 


Sect.  1. 

MURDER. 

Statutes. 


9  G.  4,  c.  31,  s.  8 — Venue'] — Enacts,  that  where  any  person  being  fe- 
loniously stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any 
place  out  of  England,  shall  die  of  such  stroke,  poisoning,  or  hurt  in  En- 
gland, or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any 
place  in  England,  shall  die  of  such  stroke,  poisoning,  or  hurt  upon  the  sea, 
or  at  any  place  out  of  England,  e^ery  offence  committed  in  respect  of  any 
scM^h  case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  of 
imnsfaugbter,  or  of  being  accessary  before  the  fact  to  murder,  or  after  the 
fact  to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried,  de- 
termined, and  punished  in  the  county  or  place  in  England  in  which  such 
d#ach,  stroke,  poisoning,  or  hurt  shall  happen,  in  the  same  manner  in  all 
respects  as  if  such  offence  had  been  wholly  committed  in  that  county  or 
place. 

ft 

Sect.  2 — Petit  Treason  to  be  treated  as  Murder] — Enacts,  that  every 
offence  which  before  the  commencement  of  this  act  would  have  amounted 
to  petit  treason,  shall  be  beemed  to  be  murder  only,  and  no  greater  offence; 
and  all  persons  guilty  in  respect  thereof,  whether  as  principals  or  accessa- 
ries, shall  be  dealt  with,  indicted,  tried  and  punished  as  principals  and 
accessaries  in  murder. 


MURDER.  481 

Sect.  3 — Punishment] — Enacts,  that  every  person  convicted  of  mur- 
der, or  of  being  accessary  before  the  fact  to  murder,  shall  suffer  death  as 
a  felon.  And  every  accessary  after  the  fact  to  murder  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the 
♦seas  for  life,  or  to  be  imprisoned,  with  or  without  hard  bbour,  [  *404  ] 
in  the  common  gaol  or  house  of  correction,  for  any  term  not 
exceeding  four  years. 

6  &  7  W.  4,  c.  30,  s.  l-^Period  of  Execution^ — Recites  and  repeals 
Stat.  9  G.  4,  c.  31,  s.  4,  (which  enacted  that  every  person  convicted  of 
murder  should  be  executed  according  to  law  on  the  next  day  but  one  after 
that  on  which  the  sentence  should  be  passed,  unless  the  same  should  hap- 
pen to  be  Sunday,  and  in  that  case  on  the  Monday  following;  and  the 
body  of  every  murderer  should,  after  execution,  either  be  dissected  or 
bung  in  chains,  as  to  the  court  should  seem  meet;  and  sentence  should  be 
pronounced  immediately  after  the  conviction  of  every  murderer,  unless 
the  court  should  see  reasonable  cause  for  postponing  the  same;  and  such 
sentence  should  express  not  only  the  usual  judgment  of  death,  but  also  the 
time  hereby  appointed  for  the  execution  thereof,  and  that  the  body  of  the 
offender  should  be  dissected  or  hung  in  chains,  whichsoev-cr  of  the  two 
the  court  should  order:  Provided  always,  that  after  such  sentence  shall 
have  been  pronounced,  it  shall  be  lawful  for  the  court  or  judge  to  stay  the 
execution  thereof,  if  such  court  or  judge  shall  so  think  fit);  and  sect.  2 — 
enacts,  that  from  and  after  the  passing  of  this  act,  sentence  of  death  may 
be  pronounced,  after. conviction  for  murder,  in  the  s^me  manner,  and  the 
judge  shall  have  the  same  power  in  all  respects,  as  after  convictions  for 
other  capital  offences. 

2  &  3  W.  4,  c.  75,  s.  16 — Form  of  Judgment,] — Whereas  ai^  act  was 
passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty,  for  consolidating 
and  amending  the  statutes  in  England,  relative  to  offences  against  the  per* 
son,  by  which  act  it  is  enacted,  that  the  body  of  every  person  convicted 
of  murder  shall,  after  execution,  eitheiv  be  dissected  or  bung  in  chains,  as 
to  the  court  which  tried  ihe  offender  shall  seem  meet;  and  that  the  sen- 
tence to  be  pronotfnqed  by  the  court  shall  express  that  the  body  of  the 
offender  shall  be  dfssected  or  J)ung  in  chains,  whichsoever  of  the  two  the 
court  shall  order;  be  it  enacted  that  s^jmnch  of  the  said  last  recited  act 
as  authorizes  the  court,  if  it  shall  see  fit^Ho  direct  that  the  body  of  a  per- 
son convicted  of  murder,  shall,  after  execution,  be  dissected,  be  and  the 
same  is  hereby  repealed;  and  that  in  every  case  of  conviction  of  any  pri- 
soner for  murder,  the  court  before  which  such  prisoner  shall  have  been 
tried  shall  direct  such  prisoner  either  to  be  hung  in  chains,  or  to  be  buried 
withiD  the  precincts  of  the  prison  JD  which  such  prisoner  shall  have  been 
confined  after  conviction,  as  toflii\ourt  shall  seem  meet;  and  that  the 
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sentence  to  be  pronounced  by  the  court  shall  express  that  the  bodj  of 
such  prisoner  shall  be  bung  in  chains,  or  buried  within  the  precincts  of  the 
prison,  whichever  of  the  two  the  couit  shall  order. 

4  &  5  W.  4,  c.  36,  s.  1 — Murderers  not  to  be  hung  in  chains] — Re- 
cites Stat.  9  G.  4,  c.  31,  ss.  4,  5;  S  &  3  W.  4,  c.  75,  s.  15,  and  enacts, 
that  so  much  of  the  said  recited  act  made  and  passed  in  the  ninth  year  of 
the  reign  of  his  Majesty  King  George  the  Fourth,  as  authorizes  the  court 
to  direct  that  the  body  of  a  person  convicted  of  murder  should,  after  exe- 
cution^ be  bung  in  chains,  and  also  so  much  of  the  said  recited  act  made 
and  passed  in  the  second  and  third  years  of  the  reign  of  his  present  Ma- 
jesty, as  provides,  that  in  every  case  of  conviction  of  any  pri- 
[  *405  ]  soner  for  murder,  the  court  shall  direct  such  ^prisoner  to  be 
hung  in  chains,  shall  be  and  the  same  is  hereby  repealed. 


Indictment  for  Murder^  by  Stabbing. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, not  having  ihe  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  third  day  of  August,  in  the 
ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  with  force  and 
arms,  at  the  parish  aforesaid,  in^the  county  aforesaid,  in  and  upon  one  J. 
N.,  in  the  peace  of  God  and  our  said  lady  the  Queen  then  and  there  be- 
ing, feloniously,  wilfully,  and  of  his  malice  aforethought  did  make  an  as- 
sault; and  that  the  said  J.  S.,  with  a  certain  knife,  of  the  value  of  six- 
pence, which  he  the  said  J.  S.  in  his  right  hand  then  and  there  had  and 
held,  the  said  J.  N.,  in  and  upon  the  left  side  of  the  belly,  between  the 
sbort  ribs  of  him  the  said  J.  N.,  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  sUJke  and  thrust,  giving  to  the  said  J.  N., 

mm 

then  and  there,  with  the  kniRe  aforesaid,  in  and  vifnofk  the  said  left  side  of 
the  belly,  between  the  short  ribs  of  him  the  said  J.  N.,  one  mortal  wound 
of  the  breadth  of  three  inches,  and  of  the  dep%^f  ,,^  inches;  of  which 
said  morta)  wound  the  said  J.  N.,  from  tjie.siud  tbfnl  day  of  August,  in 
the  year  aforesaid,  until  the..flllliunjt^  day  of  the  same  month  of  August, 
in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesa^id,  did 
languish,  and  languishing  did  live;  on  which  said  fifteenth  day  of  August, 
in  the  year  aforesaid,  the  said  J.  N.,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  said  mortal  wound  died:  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  J.  S.  the  said  J.  N.,  in 
manner  and  form  aforesaid,  feloniously,  wilfully^  and  of  his  malice  afore- 
thought, did  kill  and  murder;  agaitflfPi|p  peace  of  our  lady  the  Queen, 
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her  crown  and  dignity.  As  to  the  venue^  •  nt  aikie^  p.  403.  Upon  this 
indictmefU  the  defendant  may  be  acquitted  of  the  murder^  and  found 
*  jTittAy  of  manslaughter.  A  defendant  toho  is  indicted  for  murder ^  hut 
acquitted  of  that  charge  on  the  ground  that  he  was  not  present  when  the 
fatal  blow  was  given,  though  he  had  previously  assaulted  the  deceased^ 
cannot  on  that  indictment  be  convicted  of  <tn  assauU,  under  the  7  "VKi  4 
&  1  Vict.  c.  85,  s.  11,  which  applies  only  to  assaults  which  are  involved 
in  the  felony  charged.  Reg.  v.  Phelps,  2  Mood.  C.  C.  240;  C.  & 
Mar.  180:  see  Reg.  v.  M'Phane,  Id.  212:  Reg.  v.  Crurapton,  C.  & 
Mar.  597.  But  it  seems  that  he  may  be  convicted  of  an  assauU  commit* 
ted  by  him  in  the  course  of  the  transaction  which  is  charged  as  the  murder ^ 
although  the  defendant  be  acquitted  of  the  murder  on  the  ground  that  the 
death  is  not  proved  to  have  been  the  consequence  of  the  defendant's  acts 
on  that  occasion.     Reg.  v.  Lewis,  1  C.  &  K.  419. 

Felony,  death.  9  G.  4,  c.  31,  s.  3.  By  stat.  2  &  3  W.  4,  c.  76,  s.** 
16,  the  sentence  must  express  that  the  body  of  the  convict  be  buried 
within  the  precincts  of  the  prison;  but  by  stat.  6  &  7  W.  4,  c.  30,  s.  2, 
the  sentence  may  be  pronounced  in  the  same  manner,  and  the  judge  has 
the  same  power  in  all  respects,  as  after  conviction  for  other  capital  of- 
,  fences.  This  latter  provision  would  seem  to  empower  the  judge  to  direct 
the  sentence  to  be  recorded  under  stat.  4  G.  4,  c.  48y  s.  1,  (ante,  p. 
251),  see  Reg.  v.  Hogg,  2  M.  &  "Rob.  380,  and  would  per- 
haps be  held  to  repeal  the  provision  applicable  to  *burying  [  *406  ] 
within  the  precincts  of  the  prison.  Under  the  old  law,  where 
the  judge,  having  mistaken  the  time  of  executon,  called  the  defendant 
again  to  the  bar  and  rectified  it,  it  was  holden  by  some  of  the  judges  that 
the  statute  was  in  this  respect  merely  directory,  and  that  the  judge  might 
order  the  defendant  to  be  executed  at  any  time  within  forth-eigbt  hours; 
but  all  the  judges  were  of  opinion  that  a  mistake  in  this  respect  might  be 
rectified  at  any  time  during  the  assizes.  R.  v.  Wyatt,  R.  &  R.  230. 
But  where  the  judge  had  omitted  that  part  of  the  sentence  which  former- 
ly related  to  dissection,  it  was  doubted  whether  it  was  not  an  essential 
part  of  the  sentence,  and  the  defendant  was  pardoned.  R.  t.  Fletcher, 
R.  &  R.  58.  In  R.  v.  Garside,  2  Ad,  &  Ell.  266,  the  sheriff  of  the 
city  of  Chester  refused  to  execute  the  prisoners,  who  were  removed  by 
habeas  corpus  in  the  court  of  King's  Bench,  and  executed  ^y  the  mar- 
shal of  the  Marshalsea,  assistecf  by  the  sheriff  of  Surrey.  See  5  &  6 
W.  4,  c.  I,  s.  1. 

The  offence  of  murder  is  not  triable  at  any  quarter  sessions.     5  &  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence  for  the  ProHCuHon. 
In  and  upon  ont  /.  JV*.]— It  must  be  proved  that  J.  N.  was  the  per- 
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son  killed,  otherwise  the  defendant  must  be  acquitted.  (Ante,  p.  30). 
If  the  name  of  the  deceased  be  unknown,  it  should  be  stated  so  in  the 
indictment.     lb. 

In  the  Peace  of  God  and  our  said  Lady  the  Queen] — This  does  not 
reiiKiire  proof.  If  the  deceased,  however,  were  an  alien  enemy,  and  kill- 
ed in  ihe  actual  heat  and  exercise  of  war,  this  is  matter  of  justification, 
which  may  be  proved  on  the  part  of  ibe  defendant.  See  1  Hale,  433. 
But  it  is  no  matter  either  of  excuse  or  justification,  that  the  deceased  was 
a  Jewj  an  outlaw,  or  one  attainted  of  felony  or  praemunire,     lb. 

With  a  certain  Knife,  <^c.]— It  is  not  necessary  to  prove  this  strictly 
as  laid:  if  it  be  proved  that  the  deceased  was  killed  by  any  other  instru- 
ment, as  with  a  dagger,  sword,  staff,  bill,  or  the  like,  capable  of  produc- 
ing the  same  kind  of  death  as  the  instrument  stated  in  the  indictment,  the 
variance  will  rv)t  be  material.  R.  v.  Mackally,  9  Co.  67  a;  Gilb.  Ev. 
231.  And  it  may  be  observed,  that,  on  an  indictment  for  cutting,  &c., 
with  intent  to  murder,  under  the  stat.  9  G.  4,  c.  31,  s.  12,  it  has  been 
holden  that  the  instrument  or  means  by  which  the  injury  was  inflicted  need 
not  be  stated  in  the  indictment,  and  if  slated,  do  not  confine  the  prosecu- 
tor to  prove  an  injury  by  such  means.  R.  v,  Briggs,  1  Mood.  C.  C. 
318?  (see  post.  Sect.  III.)  But  if  the  species  of  death  would  be  diffe- 
rent, as  if  the  indictment  allege  a  stabbing  or  shooting,  and  the  evidence 
prove  a  poisoning  or  starving,  the  variance  would  be  fatal;  lb.;  and  the 
same,  if  the  indictment  state  a  ppisoning,  and  the  evidence  prove  a  starv- 
ing. Thus,  where  an  indictment  staled  that  the  defendant  assaulted  the 
deceased,  and  struck  and  beat  him  upon  the  head,  and  thereby  gave  him 
divers  mortal  blows  and  bruises,  of  which  he  died,  and  it  appeared  in  ev- 
idence that  the  death  was  caused  by  the  deceased  falling  on  the  ground,  in 
consequence  of  a  blow  on  the  head  received  from  the  defendant,   it  wa^ 

holden  that  the  cause  of  the  death  was  not  properly  stated. 
[  *407  ]  R.    V.    Thompson,    1    Mood.    C.    C    139.      *And     ihe 

same  where  an  indictment  charged  that  the  defendant 
struck  the  deceased  with  a  brick,  and  it  appeared  that  he  knocked 
the  deceased  down  with  his  fist,  and  that  the  deceased  fell  upon 
a  brick,  which  caused  his  death.  R.  v,  Kelly,  1  Mood.  C.  C.  113. 
Upon  an  indictment  for  shooting  with  a  fibtol  loaded  with  gunpowder  and 
a  leaden  bullet,  it  appeared  that  there  was  no  bullet  in  the  room  where 
the  act  was  done,  and  no  bullet  in  the  wound;  and  it  was  proved  that  the 
wound  might  have  been  occasioned  hy  the  wadding  of  the  pislol;  Bollandy 
B.,  Park  and  Parke,  Js.,  held  the  indictment  not  proved.  R.  v.  Hughes, 
5  C.  &  P.  126.  But  if  the  indictment  allege  a  death  by  one  kind  of 
poison,  proof  of  a  death  by  another  kind  of  poison  will  support  the  in- 
dictment,    lb.;  and  see  2  Hale,  185,   115;  2  Hawk,   c.  23,  s.   84. 
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Aad  where  an  indictment  for  the  murder  of  a  bastard  child  stated  that  the 
defendant  forced  and  thrust  moss  and  dirt  into  its  throaty  mouth,  and  nose, 
and  that  by  forcing  and  thrusting  the  moss  and  dirt  into  the  throat,  mouth, 
and  nose  of  the  child,  ihe  child  was  choked,  &c.,  and  it  appeared  that 
the  child  was  not  immediately  sufibcated.by  the  moss  and  dirt,  but  that 
the  moss  and  dirt  caused  an  injury  and  inflammation  in  the  throat,  which 
closed  the  passage  to  the  lungs  and  stomach,  of  which  the  child  died;  it 
was  holden  that  the  evidence  supported  the  indictment,  and  that  it  was 
sufficient  to  state  the  proximate  cause  of  the  death,  without  stating  the 
intermediate  process  resulting  from  that  proximate  cause.  R.  v,  Tye, 
R.  &  R.  345.  Where  an  indictment  charged  that  the  prisoner,  with 
both  her  bands  about  the  neck  of  the  deceased,  the  neck  and  throat  of 
the  deceased  did  squeeze  and  press,  and  by  such  squeezing,  &c.,  did  suf- 
focate and  strangle  ihe  deceased;  and  the  evidence  was,  that  the  prisoner 
suflbcated  the  deceased  by  placing  one  hand  on  his  mouth  and  the  other 
on  the  back  of  his  head:  Pattesoriy  J.,  held  that  it  was  sufficient  if  the 
death  was  caused  by  suffocation,  and  that  the  evidence  supported  the  in- 
dictment. R.  V,  Culkin,  5  C.  /^  P.  121.  Where  the  indictment  alleg- 
ed that  the  defendant  suffocated  the  deceased  by  placing  her  hand  on  the 
mouth  of  the  deceased,  and  the  jury  found  that  the  death  was  caused  by 
suffocation,  but  could  not  say  how  it  was  occasioned,  Denman^  C  J., 
held  the  indictment  proved.  R.  v.  Waters,  7  C  &  P.  250.  So  where 
the  indictment  charged  the  offence  to  have  been  committed  with  a  certain 
sharp  instrument,  and  the  evidence  was  that  the  wound  was  partly  torn 
and  partly  cut,  and  was  done  with  an  jnstrument  not  sharp,  Parke^  B., 
held  the  indictment  proved,  and  said  the  degree  of  sharpness  was.  imma* 
terial.  R.  o.  Grounsell,  7  C.  &  P.  788.  Where  the  prisoner  was  in- 
dicted for  cutting  the  throat  of  the  deceased,  and  a  surgeon  proved  that 
what  was  technically  called  the  throat  was  not  cut,  as  the  wound  did  not 
extend  so  far  round  the  neck,  Patteson^  J.,  held  that  the  indictment  must 
be  understood  to  mean  what  is  commonly  called  the  throat.  R.  v,  Ed- 
wards, 6  C.  &  P.  401. 

The  value  of  the  instrument  is  immaterial.  It  seems  to  be  staled  in 
the  indictment,  because  the  instrument  is  forfeited  as  a  deodand  to  the 
Queen,  and  the  township  is  liable  for  the  value  of  it,  if  it  be  not  forth- 
coming.    See  2  Hale,  185. 

In  his  right  Hand^  ^c] — It  is  stated  to  be  necessary  to  allege  in  the  in- 
dictment in  which  hand  the  defendant  held  the  weapon;  2  Hale, 
185;  but  it  is  not  necessary  to  prove  it;  and  therefore  the  *^want  [  *408  ] 
of  this  allegation  can  now  only  be  objected  to  by  demurrer. 
7  O.  4,  c.  64,  s.  20.     (See  ante,  p.  83). 

In  and  upon  the  right  Side] — The  indictment  must  shew,  with  certam- 
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ty,  in  what  part  of  the  body  the  deceased  was  wounded;  and  therefore,  if 
it  allege  the  wound  to  have  been  on  the  arm,  hand,  or  side,  without  say- 
ing whether  the  right  or  the  left,  it  is  bad.  2  Hale,  185.  In  this  and 
other  instances,  there  is  a  partitularity  required  in  an  indictment  for  mur- 
der, which  it  would  be  ridiculous  to  attempt  to  account  for  or  justify;  for 
the  same  strictness  is  not  required  as  to  the  evidence  necessary  to  support 
it:  if,  for  instance,  the  wound  be  stated  to  be  on  the  left  side,  and  proved 
to  be  on  the  right,  or  alleged  to  be  on  one  part  of  the  body,  and  proved 
lo  be  on  another,  the  variance  is  immaterial;  2  Hale,  186;  and  for  this 
reason,  the  objection  can  now  only  be  taken  by  demurrer.  7  &  S  Gr  4, 
c.  64,  s.  20.     (See  ante,  p.  83). 

0/  hii  Malice  aforethought] — The  law  presumes  every  homicide  to 
be  murder,  until  the  contrary  appears.  Fost.  255.  Therefore  the 
prosecutor  is  not  bound  to  prove  malice,  or  any  facts  or  circumstances 
beside  the  homicide,  from  which  the  jury  may  presume  it;  and  it  is  for 
the  defendant  to  give  in  evidence  such  facts  and  circumstances  as  may 
prove  the  homicide  to  be  justifiable,  or  excusable,  Or  that  at  most  it 
amounted  to  but  manslaughter.     (See  post,  p.  409  et  seq.) 

Did  strike  and  thrust] — In  all  cases  where  the  death  is  caused  by  per- 
sonal violence,  it  is  essential  to  the  indictment  that  it  should  allege  that  the 
defendant  struck  the  deceased;  see  5  Co.  1^2  a;  2  Hale,  184;  2  Hawk, 
c.  23,  s.  82;  and  it  must  also  be  proved.  But  we  have  seen,  (ante,  p. 
406),  that  it  is  not  necessary  to  prove  that  he  struck  him  with  the  particu- 
lar instrument  mentioned  in  the  indictment;  and  therefore,  although  the 
indictment  allege  that  the  defendant  did  strike  and  thrust,  proof  of  a 
striking  which  produced  contused  wounds  only  would  nlaintain  the  indict- 
ment. 

In  cases  of  express  malice,  the  homicide  is  usually  committed  in  secret, 
and  it  is  rarely  practicable  to  substantiate  it  by  direct  and  positive  testimo- 
ny; in  most  cases,  the  defendant  is  convicted  upon  circumstamial^evidence 
merely.  Upon  this  subject  it  is  only  necessary  to  refer  to  what  has  been 
already  said  upon  the  doctrine  of  presumptions,  (ante,  p.  122),  repeating 
here  merely  the  rule  laid  down  by  Lord  Hale^  never  to  convict  a  man  of 
murder  or  manslaughter  on  circumstantial  evidence  alone,  unless  the  body 
have  been  found.  2  Hale,  290.  See  Reg.  v,  Hopkins,  8  C.  &  P. 
591. 

In  cases  of  implied  malice,  (vide  post,  p.  412),  the  homicide  is  usually 
committed  in  the  presence  of  others,  who  may  prove  it;  if  not,  it  must 
be  proved  by  circumstantial  evidence. 

One  mortal  Wound  of  the  Breadth^  ^c] — It  was  formerly  considered 
to  be  necessary  to  state,  in  an  indictment  for  murder^  the  length  and 
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breadth  of  the  wound  in  all  cases  where  it  was  possible  to  do  so;  but  not 

wliere  a  limb  was  cut  off,  or  tlte  wound  was  a  contused  wound  merely. 

2  Hale,  18^.     But  it  never  was  necessary  to  prove  the  wound 

as  laid;  lb.;  and  it  has  now  been  decided  by  ^tbe  judges,  that  [  *409  ] 

it  is  not  necessary  to  state  in  an  indictment  for  murder  the 

length,  breadth,  or  depth  of  the  wound.     R.  v,  Mosley,  1  Mood.  C.  C. 

97. 

Of  which  said  mortal  Wound^  ^c] — The  d^tes  here  slated  in  the  in- 
dictment need  not  be  pspved  as  laid.  All  that  is  necessary  to  be  proved, 
in  order  to  support  this  part  of  the  indictment  is,  that  the  deceased  died 
of  the  wound  or  vfovmk  given  him  by  the  defendant,  within  a  year  and 
day  after  he  received  them;  for  if  he  died  after  that  time,  the  law  would 
presume  that  his  death  had  proceeded  from  some  other  cause  than  the 
wounds,     1  Hawk.  c.  23,  s.  90. 

If  a  man  be  wounded,  and  the  wound  turn  to  a  gangrene  or  fever  for 
want  of  proper  applications,  or  from  neglect,  and  the  man  die  of  the 
gangrene  or  fever;  or  if  it  become  fatal  from  the  refusal  of  the  party  to 
undergo  a  surgical  operation,  Reg.  v,  Holland,  2  M.  &  Rob.  351;  this 
is  homicide,  and  murder  or  not,  according  to  the  circumstances  under 
which  the  wound  was  given.  1  Hale,  421.  But,  if  it  appeared  that  the 
man^s  death  was  caused  by  improper  applications  to  the  wound,  and  not 
by  the  wound  itself,  it  would  be  otherwise,  lb. 

An  indictment  against  two  defendants,  which  states  the  death  to  be  the 
result  oi  two  different  injuries  inflicted  by  each  of  the  defendants  sepa- 
rately, on  different  days,  is  bad.     Reg.  v,  Devett,  8  C.  &  P.  639. 

Evidence  for  the  Defendant. 

The  defendant  has  to  prove,  either  that  the  murder  was  not  committed 
by  him,  or  that  the  offence  actually  committed  does  not  amount  to  mur* 
der.  This  defence  may  be,  and  frequently  is,  made  out  by  the  examina- 
tion in  chief  of  the  witnesses  for  the  prosecution;  but  if  not,  it  may  be 
proved  from  their  cross-examination,  or  by  witnesses  called  upon  the  part 
of  the  defendant. 

We  have  seen  (ante,  p.  408)  that  the  prosecutor  is  not  bound  to  prove 
that  the  homicide  was  committed  from  malice  prepense;  if  he  prove  the 
homicide  merely,  the  law  from  thence  presumes  the  malice.  The  malice 
in  such  a  case,  however,  is  only  presumed;  and  the  defendant  may  rebut 
that  presumption,  by  proving  that  the  homicide  was  justifiable^  or  ezcusa' 
ble^  or  that  at  most  it  amounted  to  manslaughter  only,  and  not  to  murder. 

Justifiable  homicide  is  of  three  kinds : — 1 .  Where  the  proper  officer 
executes  a  criminal,  in  strict  conformity  with  his  sentence.     2.  Where  an 
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officer  of  justice,  or  other  person  acting  in  hiss  aid,  in  the  legal  exercise  of 
a  particular  duty,  kills  a  person  who  resists  or  prevents  him  from  execut- 
ing it.  3.  Where  the  homicide  is  committed  in  prevention 'of  a  forcible 
and  atrocious  crime:  as,  for  instance,  if  a  man  attempt  to  rob  or  murder 
another,  and  be  killed  in  the  attempt,  the  slayer  shall  be  acquitted  and 
discharged.  See  Bract.  145;  1  Hale,  488;  9  G.  4,  c.  31,  s.  10; 
(post,  441). 


Excusable  homicide  is  of  two  kinds: — 1.  Where  a  man  doing  a  law- 
Jul  act,  without  any  intention  of  hurt,  by  accidefll  kills  another;  as,  for 
instance,  where  a  man  is  working  with  a  hatchet^nd  ihe  head  by  acci- 
dent flies  off  and  kills  a  person  standing  by.  Mis  is  called  homicide 
per  infortunium^  or  by  misadventure.  2.  Where  a  man 
[  *410  ]  *kills  another  upon  a  sudden  rencounter,  merely  in  his  own  de- 
fence, or  in  defence  of  his  wife,  child,  parent,  or  servant,  and 
not  from  any  vindictive  feeling;  which  is  termed  homicide  se  defendendo. 
Formerly,  if  the  defendant  were  found  guilty  of  excusable  homicide  mere- 
ly, he  had  a  pardon  and  a  writ  of  restitution  of  his  goods,  as  a  matter  of 
right.  And  indeed,  to  prevent  the  expense  of  a  pardon,  &c.,  in  cases 
where  the  death  notoriously  happened  by  misadventure  or  in  self-defence, 
it  was  the  practice  to  permit  (if  not  direct)  a  general  verdict  of  acquittal. 
Fost.  288;  4  Bl.  Com.  188.  But  now  no  punishment  or  forfeiture  is  in- 
curred by  homicide  per  infortunium,  or  se  defendendo,  or  in  any  other 
manner  without  felony.  9  G.  4,  c.  31,  s.  10,  (post,  p.  441). 

Manslaughter  is  the  unlawful  and  felonious  killing  of  another,  without 
any  malice,  either  expressed  or  implied.  It  is  of  two  kinds  :  — 1.  Invol- 
untary manslaughter,  where  a  man,  doing  an  unlawful  act  not  amounting 
to  felony,  by  accident  kills  another.  2.  Voluntary  manslaughter,  where, 
upon  a  sudden  quarrel,  two  persons  fight,  and  one  of  them  kilb  the  other: 
or  where  a  man  greatly  provokes  another,  by  some  personal  violence, 
&c.,  and  the  other  immediately  kills  him.     Manslaughter  is  felony. 

Murder  is  thus  defined  or  described  by  Lord  Coke  (3  Inst.  47) : 
*^  Where  a  person  of  sound  memory  and  discretion — unlawfully  killeih — 
any  reasonable  creature  in  being — ^and  under  the  King^s  peace — ^with  mal- 
ice aforethought,  either  express  or  implied." 

1.  It  must  be  committed  by  a  person  of  sound  memory  and  discretion; 
it  cannot  be  committed  by  an  idiot,  lunatic,  or  infant,  unless  indeed  he 
shew  a  consciousness  of  doing  wrong,  and  of  cour;(e  a  discretion  or  dis- 
cernment between  good  and  evil,  4  Bl.  Com.  195,  126;  20,  et  seq.^l 
Hawk.  c.  1.  (See  ante,  p.  12).  But  if  any  person  procure  an  idiot, 
&c.,  to  murder  another,  the  procurer  is  guilty  of  the  murder,  1  Hawk.  c. 
31,  s.  7,  although,  perhaps,  not  present  at  the  time  it  was  committed. 
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(See  ante)  p.  3).  It  is  no  defence  on  behalf  of  a  foreigner,  cbarged  in 
England  with  an  offence  committed  here,  that  he  did  not  know  he  wa^  do- 
ing wrong)  ihe  act  not  being  an  offence  in  his  own  country.  R.  v.  "fisop, 
7  C.  &  P.  456. 

3.  It  must  be  an  unlawful  killing,  not  excusable  or  justifiable.     It  may 
be  by  poisoning,  striking,  starving,  drowning,  and  a  thousand  other  forms 
of  death  by  which  human  nature  may  be  overcome.     4  Bl.  Com.  196;  1 
Hale,  431.     Taking  away  a  man^s  life  by  perjury  is  not,  it  seems,  in  law, 
murder;  see  R»  v.  Macdaniel,  Fost.  131;  and  see  4  Bl.  Com.  196,  n.; 
although  inforo  canscientmy  it  is  as  much  so  as  killing  with  a  sword.     If 
a  man,  however,  do  any  other  act,  of  which  the  probable  consequence 
may  be,  and  eventually  is,  death,  such  killing  may  be  murder,  although  no 
stroke  were  struck  by  himself:  as  was  the  case  of  the  unnatural  son  who 
ei^osed  his  sick  father  to  the  air  against  his  will,  by  reason  wherof  he 
died;  1   Hawk.  c.   31,  s»  ^;  of  the  harlot,  who  laid  her  child  in  an  or- 
chard, where  a  kite  struck  it  and  killed  it;  of  the  mother  who  hid  her  child 
in  a  pig-stye,  where   it  was  devoured;  and  of  the  parish  officers,  who 
moved  a  child  from  parish  to  parish  till  it  died  from  want  of  care  and  sus- 
tenance.    1  Hale,  433;  4  Bl.  Com.  197.     So,  where  an  apprentice  died 
from  harsh  treatment,  and  want  of  care  upon  the  part  of  his 
^master,  whilst  he  was  labouring  under  disease ;  this  was  holden  [  *411   ] 
to  be  murder  in  the  master.     R.  v.  Squire  &  Ux.  1  Russ. 
426:  see  R.  v.    Smith,  8  C.  &  P.    153:  R.  v.  Clieeseman,  7  C.  &  P. 
455:  R.  t?.  Saunders,  7  C.  &  P.  277:  R.  v.  Marriott,  8  C.  &  P.  425: 
jReg.  V.  Edwards,  Id.  61 1 ;  1  Russ.  426.  So,  if  one,  under  a  well  ground- 
ed apprehension  of  personal  violence,  do  an  act  which  causes  his  death;  as 
for  instance,  jumps  out  of  a  window,  or  into  a  river,  he  who  threatened 
is  answerable  for  the  consequences.     R.  v,  Evans,  1  Russ.  426:  Reg. 

0.  Pitts,  C  &  Mar.  284.  If  a  man  have  a  beast  that  is  used  to  do  mis- 
chief, and  he,  knowing  it,  suffer  it  to  go  abroad,  and  it  kill  a  man,  this,  it 
seems,  is  manslaughter  in  the  owner;  but  if  he  had  purposely  turned  it 
loose,  though  merely  to  frighten  people,  and  to  make  what  is  called  sport, 
it  is  as  much  murder  as  if  he  nad  incited  a  bear  or  a  dog  to  worry  them. 

1.  Hale,  431;  4  Bl.  Com.  197.  If  a  man  have  a  disease,  which  in  all 
likelihood  would  terminate  his  life  in  a  short  time,  and  another  give  him  a 
wound  or  hurt,  which  hastens  his  death,  this  is  such  a  killing  as  constitutes 
murder.  1  Hale,  428.  So,  if  a  man  be  wounded,  and  the  wound  turn 
to  a  gangrene  or  fever,  for  want  of  proper  applications,  or  from  neglect, 
and  the  man  die  of  the  gangrene  or  fever;  or  if  it  become  fatal  from  the 
refusal  of  the  party  to  submit  to  a  surgical  operation;  Reg.  v,  Holland,  2 
M.  &  Rob.  351;  this  is  also  such  a  killing  as  would  constitute  murder;  1 
Hale,  428;  but  otherwise  if  the  death  of  the  party  were  caused  by  im- 
proper applications  to  the  wound,  and  not  by  the  wound  itself.  lb.     And 
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it  is  a  general  rule,  that,  to  make  the  killing  murder,  the  death  roust  follow 
withio  a  year  and  a  day  after  the  stroke  or  other  cause  of  it. 

3.  The  person  killed  must  be  '^  a  reasonable  creature  in  being,  and 
under  the  King's  peace."  Therefore,  to  kill  a  child  in  its  mothers 
womb  is  no  murder;  but  if  the  child  be  born  alive,  and  die  by  reason  of 
the  potion  or  bruises  it  received  in  the  womb,  it  may  be  murder  in  the 
person  who  administered  or  gave  them.  3  Inst.  50.  So  if  a  mortal 
wound  be  given  to  a  child  whilst  in  the  act  of  being  bom,  for  instance, 
upon  the  head  as  soon  as  the  head  appears,  and  before  the  child  ins 
breathed,  it  may  be  murder,  if  the  child  is  afterwards  bom  alive  and  dies 
thereof.  R.  v.  Senior,  1  Mood.  C  C.  346.  But  it  must  be  proved 
thai  the  entire  child  has  actually  been  born  into  the  world  in  a  living  state; 
and  the  fact  of  its  having  breathed  is  not  a  conclusive  proof  thereof.  R. 
if.  Sellis,  Id.  850:  R.  v.  Crulchley,  7  C.  &  P.  814.  But  the  fact  •if 
the  child's  being  still  connected  with  the  mother  by  the  umbilical  cord 
will  not  prevent  the  killing  from  being  murder,  R.  v,  Cmtchley,  supra: 
Reg.  V.  Reeves,  9  C.  &  P.  25.  Reg.  v.  Trilloe,  2  Mood.  C.  C.  260; 
C.  &  Mar.  650.  As  to  the  words  "  the  King's  peace,"  in  the  deBnition 
of  thurder,  they  mean  merely  that  it  is  not  murder  to  kill  an  alien  enemy 
in  time  of  war;  3  Inst.  50;  I  Hale,  433;  but  killing  even  an  alien  enemy 
within  the  kingdom,  unless  in  the  actual  exercise  of  war,  would  be  murder. 

1  Hale,  433.  So  also,  the  killing  a  foreigner  out  of  the  Queen's  do- 
minions is  murder,  for  which  the  defendant,  if  a  British  subject,  is  triable 
in  this  country  under  the  slat.  9  G.  4,  c.  31,  s.  7.     Reg.  v.  Azzopardi, 

2  Mood.  C.  C.  288;  1  C.  &  K.  203. 

4.  And,  lastly,  the  killing  nuist  be  committed  with  malice  aforethought. 
Malice  is  either  express  or  implied.  Express  malice  is  when 
[  *412  1  one,  with  a  sedate  and  deliberate  mind,  and  formed  design,  *doth 
kill  another;  which  formed  design  is  evidenced  by  external  cir- 
cumstances discovering  that  inward  intention;  as,  lying  in  wait,  antecedent 
menaces,  former  grudges,  and  concerted  schemes  to  do  him  some  bodily 
harm.  1  Hale,  451.  Neither  shall  he  be  guilty  of  a  less  crime,  who 
kills  another  in  consequence  of  such  a  wilful  act  as  shews  him  to  be  an 
enemy  to  mankind  in  general;  as  going  deliberately  with  a  horse  used  to 
strike,  or  discharging  a  gun  amongst  a  multitude  of  people.  1  Hawk.  c. 
29,  s.  12.  So,  if  a  man  resolve  to  kill  the  next  person  he  meets,  and 
do  kill  him,  it  is  murder,  although  he  knew  him  not;  for  it  is  universal 
malice.  4  Bl.  Com.  200.  And  it  may  be  necessary  here  to  observe, 
that  no  provocation,  however  great,  will  extenuate  or  justify  a  homicide, 
where  there  is  evidence  of  express  malice.  See  R.  t^.  Mason,  Fost. 
132.  So  where  A.  and  B.  having  fallen  out,  A.  said  be  would  not 
strike,  but  would  give  B.  a  pot  of  al^to  strike  him;  upon  which  B.  did 
strike,  and  A.  thereupon  killed  him;  tlris  was  holden  to  be  murder.  1 
Hawk.  c,31}  s.  24. 
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And  in  nranj  cases,  where  no  malice  is  expressed  or  openly  indicated, 
the  kw  will  imply  it.  Thus,  where  a  man  wilfully  poisons  another — ^in 
such  a  deliberate  act  the  law  presumes  malice,  though  no  particular  enmi- 
ty can  be  proved.  1  Hale,  455.  So  if  a.  man  kill  another  suddenly, 
without  any,  or  without  a  considerable,  provocation;  if  he  kill  an  officer 
of  justice  la  the  legal  execution  of  his  duty;  or  if,  intending  to  do  another 
/elony,  he  undesignedly  kill  a  man:  in  all  these  cases  the  law  implies 
malice,  and  the  ofience  is  murder. 

If  two  persons  mutually  agree  to  commit  suicide  together,  and  accord- 
ingly take  poison  or  aitempt  to  drown  themselves  together,  but  one  only 
of  them  dies,  the  survivor  is  guilty  of  murder.  R.  o.  Dyson,  R.  &  R. 
523;  Reg.  v.  Alison,  8  C.  &.  P.  418. 

As  there  are  many  very  nice  distinctions,  however,  upon  this  subject 
of  malice  prepense,  express,  and  implied,  it  may  be  desirable  to  consider 
the  subject  more  fully  and  minutely,  which  we  shall  do  ui^er  the  follow- 
ing beads. 

.  EUUng  by  Paiton.] — Of  all  the  forms  of  death  by  which  human 
nature  may  be  overcome,  the  most  detestable  is  that  of  poison;  because 
it  can  of  all  others  be  the  least  prevented  either  by  manhood  or  fore- 
thought. 3  Inst.  48.  And,  therefore,  in  all  cases  where  a  man  wilfully 
administers  poison  to  another,  1  Hale,  455,  or  lays  poison  for  him,  and 
either  he  or  another  takes  it,  and  is  killed  by  it.  Id.  466,  the  law  implies 
malice,  although  no  particular  enmity  can  be  proved.  4  Com.  34.  So, 
if  a  person  knowingly  give  poison  to  A.  to  administer  as  a  medicine  to 
B.,  but  A.  neglecting  to  do  so,  it  is  accidentally  given  to  B.  by  a  child 
or  other  unconscious  agent,  this  is  in  law  a  poisoning  by  the  party  himself, 
as  much  as  if  he  bad  administered  it  with  his  own  hands.  Reg.  v. 
Michael,  2  Mood.  C.  C.  120;  9  C.  &  P.  356.  If,  however,  it  were 
administered  by  mistake,  or  if  it  were  laid  with  an  innocent  intention  in 
the  place  from  which  the  deceased  took  it,  it  is  merely  homicide  by  misad- 
venture. So,  if  a  physician  or  surgeon  give  his  patient  a  potion  or  plaister 
to  cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  also  neither 
murder  nor  manslaughter,  but  misadventure.  Mirr.  c.  4,  s.  16.  A 
distinction,  indeed,  has  been  taken  between  fhe  administering  a  potion, 
&c.,  by  a  regular  physician,  &c,,  and  one  who  is  not  so,  and 
*the  death  in  the  latter  case  is  said  to  be  manslaughter  at  the  [  *413  ] 
least;  Brit.  c.  5;  4  Inst.  251;  but  Lord  Hale  very  much 
questions  the  soundness  of  this  distinction.  1  Hale,  430.  And  it  seems, 
that  if  a  person  whether  he  be  a  regular  practitioner  or  not,  honestly 
and  bona  fide  perform  an  operation  which  causes  the  patient's  death,  he 
is  not  guilty  of  manslaughter;  R.  v.  Van  Butchell,  3  C.  &  P.  629;  but 
if  be  be  guilty  of  criminal  misconduct,  arising  from  gross  ignorance  or 
criminal  inattention,  then  he  will  be  guilty  of  manslaughter.     R.  9.  Wil- 


492  MURDER. 

liamson,  Id.  635:  R.  v.  Spiller,  5  C.  &  P.  333.  In  a  recent  case,  R« 
V.  Long,  4  C.  &  P.  398,  where  the  defendant,  not  a  regular  physician, 
killed  a  woman  by  an  applicaiion,  and  the  jury  found  that  he  entertained  a 
criminal  disregard  of  human  life,  he  was  convicted  of  and  punished  for  man- 
slaughter. See  R.  r.  Long,  4  C.  &  P.  423:  R.  v.  Senior,  I  Mood. 
C.  C.  346.  In  R.  v.  Webb,  1  M.  &  Rob.  405,  Lord  Lyndhurst  laid 
down  the  following  rule: — '^  In  these  cases  there  is  no  difference  between 
a  licensed  physician  or  surgeon,  and  a  person  acting  as  physician  or  sur* 
geon  without  license.  In  either  case  if  a  party,  having  a  competent  de- 
gree of  skill  and  knowledge,  makes  an  accidental  mistake  in  his  treatment 
of  a  patient,  through  which  mistake  death  ensues,  he  is  not  thereby  guilty 
of  manslaughter;  but  if,  when  proper  medical  assistance  can  be  bad,  a 
person  totally  ignorant  of  the  science  of  medicine  takes  on  himself  to  ad- 
minister a  violent  and  dangerous  remedy  to  one  laboring  under  disease, 
and  death  ensues  in  consequence  of  that  dangerous  remedy  having  been 
so  administered,  then  he  is  guilty  of  manslaughter.  If  I  entertained  the 
least  doubt  of  this  position,  I  might  fortify  it  by  referring  to  the  opinion 
of  Lord  Elienborough  in  R.  v.  Williamson.  I  shall  leave  it  to  the  jury 
to  sa}^,  first,  whether  death  was  occasioned  or  accelerated  by  the  medicines 
administered;  and  if  they  think  it  was,  then  I  shall  tell  them,  secondly, 
that  the  prisoner  is  guilty  of  manslaughter,  if  they  think  that  in  so  ad- 
ministering the  medicine  he  acted  with  a  (Timinal  intention  or  from  very 
gross  negligence.     See  also  Reg.  v.  Spilling,  2  M.  &  Rob.  107. 

Killing  by  Fighting.] — Killing  by  fighting  may  be  either  murder, 
or  manslaughter,  or  homicide  ^e  defendendo^  according  to  circumstances. 

1.  If  two  persons  quarrel,  and  afterwards  fight,  and  one  of  them  kill  the 
other — in  such  a  case,  if  there  intervened,  between  the  quarrel  and  the 
fight,  a  sufiicient  cooling  time  for  passion  to  subside  and  reason  to  inter- 
pose, the  killing  would  be  murder;  Fost,  296;  1  Hale,  453;  but  if  such 
a  time  had  not  intervened — if  the  parties,  in  their  passion,  fought  imme- 
diately or  even  if,  immediately  upon  the  quarrel,  they  went  out  and  fought 
in  a  field,  (for  this  is  deemed  a  continued  act  of  passion),  the  killing  in 
such  a  case  would  be  manslaughter  only,  3  Inst.  61 ;  1  Hale,  463;  1 
Hawk.  c.  31,  s.  29;  whether  the  parly  killing  struck  the  first  blow  or  not. 
Fost.  295;  I  Hale,  456. 

Therefore,  if  two  persons  deliberately  fight  a  duel,  and  one  of  them  be 
killed,  the  other  and  his  second  are  guilty  of  murder,  1  Hale,  442,  453; 
1  Hawk.  c.  31,  s.  81:  see  R.  v.  Oneby,  2  Sir.  766,  no  matter  bow 
grievous  the  provocation,  or  by  which  party  it  was  given.  3  East,  681. 
The  second  of  the  deceased,  also,  is  deemed  guilty  of  murder, 
[  *414  ]  as  being  presentaiding  and  abetting;  although  Lord  ffole  ♦seems 
X  to  think  the  rule  of  law,  as  to  principals  in  the  second  degree, 

too  far  strained  in  that  case.     1  Hale,  442,  452.     See  R.  v.  Murpby, 
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6  C.  &  P.  103:  Reg.  v.  Young,  8  C.  &  P.  645:  Reg.  r.  Cuddy,  1  C. 
&  K.  210.  ^ 

And  Qven  in  the  case  of  a  sudden  quarrel,  where  the  parties  inamedi- 
ately  fight,  the  case  may  be  attended  with  such  circumstances  as  will  in* 
dicate  malice  on  the  part  of  the  party  killing;  and  the  killing  then  would 
be  murder,  and  not  merely  manslaughter.  If,  for  instance,  the  party  kill- 
ing began  the  attack  under  circumstances  of  undue  advantage — as  if  A. 
and  B.  quarrel,  and  A  draw  his  sword  and  make  a  pass  at  B.,  and  B. 
thereupon  draw  his  sword,  and  they  fight,  and  B.  is  killed:  A.  would  be 
guilty  of  murder;  for  his  making  the  pass  before  B.  had  drawn  his  sword, 
shews  that  he  sought  his  blood.  Fost.  295.  So,  where  A.  and  B.  quar- 
relled, and  A.  threw  a  bottle  at  B.,  and  then  drew  his  sword,  and  B.  then 
threw  the  bottle  back  at  A.  and  wounded  him,  upon  which  A.  immedi* 
ately  stabbed  him;  this  was  holden  to  be  murder.  R.  t^.  Mawgridge, 
Kel.  128.  But  if  the  parties,  at  the  commencement,  attack  each  other 
upon  equal  terms,  and  afterwards,  in  the  course  of  the  fight,  one  of  them 
in  his  passion  snatch  up  a  deadly  weapon  and  kill  the  other  with  it;  this 
would  be  manslaughter  only.  1  East,  P.  C.  243:  R.  v.  Taylor,  5 
Burr.  2793;  R.  v,  Anderson,  1  Russ.  531:  R.  v.  Kessal,  1  C.  &  P. 
439^.  Thus,  where,  after  mutual  blows  between  the  defendant  and  the 
deceased,  the  defendant  knocked  the  deceased  down,  and,  after  he  was 
upon  the  ground,  stamped  upon  his  stomach  and  belly  with  great  force, 
and  thereby  killed  him:  this  was  held  to  be  only  manslaughter.  R.  «. 
Ares,  R.  &  R.  166.  Where  the  defendant  and  others  quarrelled  in  a 
public-house,  and  there  was  an  afiray  amongst  them,  and  the  defendant 
threw  the  deceased  on  the  ground  and  was  beating  him  severely,  when 

some  person  calling  to  him  not  to  murder  the  man,  he  said,  *'  d him, 

I  will  murder  him,"  upon  which  one  of  the  party  gave  the  defendant  a 
blow  and  knocked  him  down;  the  defendant  then  went  into  the  yard,  and 
in  about  a  minute  returned  in  a  violent  passion  with  a  pitch-fork;  in  the 
meantime  the  deceased  had  armed  himself  witb  a  fire-shovel,  and  had 
struck  one  of  the  defendant's  party  on  the  head,  when  the  defendant,  not 
seeing  the  blow,  returned  from  the  yard,  and  from  behind  ran  one  of  the 
groins  of  the  fork  into  the  deceased's  -temple,  of  which  he  died;  it  was 
doubted  by  some  of  the  judges,  whether  this  was  more  than  manslaughter, 
and  accordingly  the  defendant  was  recommended  for  a  conditional  pardon. 
R.  V.  Rankin,  R.  &  R.  43. 

So,  if  there  be  any  other  circumstances  in  the  case  indicative  of  malice 
in  the  party  killing,  it  will  be  murder.  As,  for  instance,  if  two  persons 
fight  upon  a  sudden  quarrel,  and  be  separated,  and  oi)e  of  them  afters- 
wards,  having  provided  himself  with  a  deadly  weapon,  lies  in  wait  for 
the  other,  to  have  an  opportunity,  thus  armed,  to  renew  the  quan-el,  and 
they  accordingly  meet,  quarrel,  and  fight,  and  the  man  who  is  armed  kills 
the  other,  this  is  murder.     See  R.  v.  Snow,  1  Leach,  151;  1  East,  P. 
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C.  245.  So,  if  two  persons  fight  from  malice,  and  pretefad  or  feigo  a 
reconciliation,  and  they  afteriifiMrds  meet  and  suddenly  fight  upon  the  score 
of  old  malice,  and  one  of  them  be  killed,  this  is  murder,  and  not  merely 
manslaughter.     1  Hale,  451.     So,  if  B.  challenge  A.,  and  A.  refuse  ta 

meet  him,  but  tells  him  that  he  shall  be  on  his  way  to  such  a 
[  *415  J   place  upon  business  *at  such  a  time,  and  B.  meet  him  on  his 

way,  and  assault  him,  and  they  fight,  and  A.  kilb  D. :  if  it  ap- 
pear that  A .  made  the  communication  for  the  purpose  of  evading  the 
law,  by  giving  the  fight  the  appearance  of  a  sudden  quarrel,  the  killing 
would  be  murder:  but  if  the  communication  were  made  undesignedly,  it 
would  be  manslaughter  only.     1  Hawk.  c.  31,  s.  25. 

2.  A  tilt  or  tournament,  the  martial  diversion  of  our^ancestors,  was, 
however,  an  unlawful  act;  and  so  are  boxing  and  sword  playing,  the  suc- 
ceeding amusements  of  their  posterity:  seeR.  v.  Perkins,  4  C.  fc  P.  537: 
R.  V.  Hargrave,  5  C.  &P.  J 70:  R.  v.  Murphy,  6  C.  &  P.  103;  tliere- 
fore,  if  a  knight  in  the  former  case,  or  a  gladiator  in  the  lattery  be  killed, 
such  killing  is  manslaughter.  4  Bl.  Com.  183.  But  it  is  said,  that  if  the 
King  command  or  permit  such  diversion,  the  act  being  in  that  case  lawful, 
the  killing  would  be  misadventure  only.  Fost.  259;  cont.  Hale  472. 
But  all  struggles  in  anger,  whether  by  fighting,  wrestling,  or  in  any  other 
mode,  are  unlawful,  and  death  occasioned  by  them  is  manslaughter  at  the 
least.     Reg.  v.  Canniff,  9  C.  &  P.  369. 

3.  If  two  men  fight  upon  a  sudden  quarrel,  and  one  of  them  after  a 
while  endeavour  to  avoid  any  further  struggle,  and  retreat  as  far  as  be  can, 
until  at  length  no  means  of  escaping  bis  assailant  remain  to  him,  and  he 
then  turn  round  and  kill  his  assailant  in  order  to  avoid  destruction:  this 
homicide  is  excusable  as  being  committed  in  self-defence;  Fost.  277; 
and,  malice  apart,  it  is  little  matter,  in  such  a  case,  which  struck  the 
first  blow  at  the  beginning  of  the  contest.  Id.;  1  Hale,  482:  but  see  1 
Hawk.  c.  29,  s.  17.  And  the  same,  of  course,  where  one  maa  attacks 
another,  and  the  latter,  without  fighting  flies,  and  then  turns  round  and  kills 
his  assailant,  as  above  mentioned.  But  in  either  of  these  cases,  to  shew 
that  it  was  homicide  se  defendendo^  it  must  appear  that  the  party  killing 
bad  retreated  either  as  far  as  he  could,  by  reason  of  some  wall,  ditch,  or 
other  impediment,  or  as  far  as  the  fierceness  of  the  assault  would  permit  him; 
1  Hale,  481 ,  483;  for  the  assault  may  have  been  so  fierce  as  not  to  allow 
him  to  yield  a  step,  without  manifest  danger  of  his  life,  or  enormous  bodi- 
ly harm;  and  then,  in  his  defence,  if  there  be  qo  other  way  of  saving  his 
own  life,  he  may  kill  his  assailant  instantly.  The  distinction  between  this 
kind  of  homicide  and  manslaughter  is,  that  here  the  slayer  could  not  other- 
wise escape,  although  he  would;  in  manslaughter  be  would  not  escape  if 
he  could. 

And,  as  the  manner  of  the  defence,  so  is  also  the  time,  to  be  consider- 
ed; for  if  the  person  assaulted  do  not  fall  upon  the  aggressor  until  tbeaf- 
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fray  is  oirer,  or  when  be  is  running  away,  that  is  revenge,  and  not  defence. 
4  Bl.  Goni.  185.  Neither,  under  the  cover  of  self-defence,  will  the  law 
permit  a  man  to  screen  himself  from  the  guilt  of  deliberate  murder:  for 
if  A.  and  B.  agree  to  fight  a  duel,  and  A.  give  the  first  onset,  and  B.  re- 
treat as  far  as  he  safely  can,  and  then  kill  A.,  this  is  murder>  because  of 
the  previous  malice  and  concerted  design.     1  Hale,  479. 

Under  this  excuse  of  self-defence,  the  principal  civil  and  natural  rela- 
tions are  comprehended;  therefore,  master  and  servant,  parent  and  child, 
husband  and  wife  killing  an  assailant  in  the  necessary  defence  of  eac  h 
other   respectively,    are   excused;    the   act   of   the   relation 
^assisting  being  construed  the  same  as  the  act  of  the  party  him-  [  M16  ] 
self.     ]  Hale,  484;  4  Bl.  Com.  182. 

There  is  one  species  of  homicide  se  defendendo^  where  the  party  slain 
is  equally  innocent  as  be  who  occasions  bis  death:  as,  for  instance,  the 
case  mentioned  by  Lord  Bacon,  (Elem.  c.  5;  see  also  1  Hawk.  c.  28,  s. 
26),  where  two  persons,  being  shipwrecked,  have  got  on  the  same  plank, 
but,  finding  it  not  able  to  save  them  both,  one  of  them  thrusts  the  other 
from  it  and  he  is  drowned :  this  homicide  is  excusable  through  unavoidable 
necessity,  and  upon  the  principle  of  self-defence. 

4.  If,  when  two  persons  are  fighting,  a  third  come  up,  and  take  the 
part  of  one  of  them  and  kill  the  other;  this  will  be  manslaughter  in  the 
third  party;  1  Hawk.  c.  31,  ss.  35,  56;  and  murder  or  manslaughter  in 
the  person  whom  he  assisted,  according  as  the  fight  was  deliberate  and 
premeditated,  or  upon  a  sudden  quarrel.  Id.  s.  55.  If  the  fighting,  how* 
ever  were  deliberate,  or  otherwise  of  malice,  and  the  third  party,  when  he 
interfered,  knew  it  to  be  so,  the  killing  would  be  murder,  both  in  the  par* 
ty  who  thus  interfered,  and  in  the  person  whom  he  assisted.  I  East,  P. 
C.  291,  292.  If,  on  the  other  hand,  the  third  party,  who  thus  interferes^ 
be  killed,  it  is  but  manslaughter.     Id.:  and  see  12 Co.  87:  Kel   59. 

Killing  upon  provocation.] — No  provocation  whatever  can  render  hom- 
icide justifiable,  or  even  excusable;  the  least  it  can  .amount  to  is  man- 
slaughter. If  a  man  kill  another  suddenly,  without  any,  or  without  a  con- 
siderable provocation,  the  law  implies  malice,  and  the  homicide  is  murder; 
but  if  the  provocation  were  great,  and  such  as  must  have  greatly  provoked 
him,  the  killing  is  manslaughtdr  only.  Kel.  135;  1  Hale,  466;  Fost. 
290.  In  considering,  however,  whether  the  killing  upon  provocation 
amount  to  murder  or  manslaughter,  the  instrument  wherewith  the  homicide 
was  effected  must  also  be  taken  into  consideration;  for  if  it  were  efliected 
with  a  deadly  weapon,  the  provocation  must  be  great  indeed  to  extenuate 
the  offence  to  manslaughter;  if  with  a  weapon  or  other  means  not  likely  or 
intended  to  produce  death,  a  less  degree  of  provocation  will  be  sufficient; 
in  fact  the  mode  of  resentment  must  bear  a  reasonable  proportion  to  the 
provocation,  to  reduce  the  offence  to  manslaughter.     Where  some  pro- 
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voking  words  being  used  by  a  soldier  to  a  woman,  sbe  gave  bim  a  box  on 
the  ear,  aod  the  soldier  imtnediately  gave  her  a  blow  with  the  pommel  of 
his  sword  on  the  breast,  and  then  raa  after  her,  aad  stabbed  her  in  the  ' 
back;  this  was  at  first  deemed  murder;  but  it  appearing  afterwards  that 
the  blow  given  to  the  soldier  was  with  an  iron  patten,  and  that  it  drew  a 
great  deal  of  blood,  the  ofience  was  hojden  to  be  manslaughter  only.     R. 
V.  Steadman,  Fost.  292.     Where  two  soldiers  demanded  to  be  admitted 
to  a  public-'bouse  to  drink,  and  the  landlord  refused,  because  it  was  eleven 
o'clock  at  uight;  one  of  them,  however,  upon  the  door  being  afterwards 
opened  to  let  out  company,  rushed  in  and  whilst  the  landlord  was  strug- 
gling to  get  him  out,  the  other  soldier  struck  the  landlord  on  the  bead  with 
a  sharp  instrument  and  killed  him:  this  was  holden  to  be  murder,  not  with- 
standing the  struggle  with  the  other  soldier;  besides  the  landlord  bad  a 
right  to  put  him  out  of  his  house.     R.   v.  Wiliougby,   i  East,  P.  C. 

238;    i    Russ.    517.     So,    where    a    park-keeper,    having 
[  ^417  ]*  found  a  boy  stealing  wood,  tied  him  to  a  horse's  tail,  and 

dragged  him  along  the  park,  and  the  boy  died  of  the  injuries 
he  thereby  received:  this  was  holden  to  be  murder.  1  Hale,  454.  So, 
in  all  other  cases,  where,  upon  a  sudden  provocation,  one  beats  another 
in  a  cruel  and  unusual  manner,  so  that  he  dies,  it  is  murder.  4  Bl.  Com. 
199;  and  see  R.  v.  Tranter,  1  Str.  499;  Fost.  292.  An  unwarrantable 
imprisonment  of  a  man's  person,  however,  has  been  holden  sufficient 
provocation  to  make  a  killing,  even  with  a  sword,  manslaughter  only.  R. 
V.  Buckner,  Sty.  467:  R.  ».  Withers,  1  East,  P.  C.  233.  Therefore, 
where  a  constable  took  a  man  without  warrant,  upon  a  charge  which  gave 
bim  no  authority  to  do  so,  and  the  prisoner  ran  away,  and  J.  S.,  who  was 
with  the  constable  all  the  time,  ran  after  the  prisoner,  who,  to  prevent  his 
being  retaken,  killed  J.  S.;  it  was  holden  to  be  manslaughter  only.,  al- 
though, whilst  under  the  charge  of  the  constable,  the  prisoner  struck  the 
man  who  gave  the  charge;  because  a  blow  under  the  provocation  of  the 
illegal  arrest  would  not  justify  the  constable  in  detaining  him,  unless  the 
blow  were  likely  to  be  followed  by  dangerous  consequences,  and  formed 
a  new  and  distinct  ground  of  detainer.  R.  v,  Curvan,  1  Mood.  C.  C. 
132;  see  R.  v.  Thompson,  Id.  80,  post,  p.  424.  Where  A.,  to  pre- 
vent B.  from  fighting  with  his  brother,  laid  hold  of  him  and  held  him 
down,  but  struck  no  blow,  upon  which  B.  stabbed  A.;  it  was  holden, 
that  if  A.  did  nothing  more  than  was  necessary  to  prevent  B.  from  beat- 
ing his  brother,  and  had  died  of  the  stab,  the  ofience  of  B.  would  have 
been  murder;  but  that  if  A.  did  more  than  was  necessary  to  prevent  the 
beatinj^  of  his  brother,  it  would  have-  been  manslaughter  only.  R.  «• 
Browne,  5  C.  &  P.  120.  If  a  man  pull  another's  nose,  or  ofier  htm 
any  other  great  personal  indignity,  and  the  other  thereupon  immediately 
kill  him,  it  is  manslaughter  only.  Kel.  135;  4  Bl.  Com.  191.  Or  if  a 
man  take  another  in  adultery  witli  hi$  wife,  and  kill  him  directly  updh  the 
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spot,  this  is  manslaughter  merely*  1  Hale,  486;  R.  i>*  Manning,  T. 
Raym.  212;  1  Ventr.  159.  So,  if  a  father  see  another  person  in  the 
act  of  committing  an  unnatural  crime  with  his  son^  add  instantly  kill  him, 
It  is  manslaughter  only;  but,  if  hearing  of  it,  he  go  in  quest  of  the  party, 
and  kill  him,  it  is  murder.  Reg.  t^.  Fisher,  8  C.  #l  P.  182.  Where  a 
boy,  after  fighting  with  another^  ran  home  bleeding  to  his  father;  and  ibe 
father  immediately  took  a  small  cudgel^  and  ran  three  quarteflbf  a  mile  to 
the  place  where  the  other  boy  was,  and  struck  him  a  single  blow  of  the  slick, 
of  which  blow  the  boy  afterwards  died;  this  was  holden  to  be  manslaughter 
only.  R.  V.  Rowley,  12  Co.  87;  and  see  Fost.  294.  Where  a  mob  threw 
a  pick-pocket  into  a  pond,  for  the  purpose  of  ducking  him,  but  he  was  unfor- 
tunately drowned:  this  was  holden  to  be  manslaughter.  R.  v.  Fray,  1 
East,  P.  C.  -236.  But  it  may  safely  be  laid  down  as  a  general  rule,  thai 
no  words  or  gestures,  however  opprobrious  or  provoking,  will  be  consid- 
ered in  law  to  be  provocation  aujfficient  to  reduce  homicide  to  manslaugh- 
ter, if  the  killing  be  efFected  with  a  deadly  weapon,  or  an  intention  to  do 
the  deceased  some  grievous  bodily  harm  be  otherwise  manifested;  but  if 
efiected  with  a  blow  of  a  fist,  or  with  a  stick,  or  other  weapon  not  likely 
to  kill,  it  is  manslaughter  only*  Fost.  290,  291;  1  Hale,  455.  And  if 
there  be  a  provocation  by  blows,  which  are  not  sufficiently  violent  in 
themselves  to  reduce  the  killing  below  the  crime  of  murder,  yet 
if  they  be  accompanied  by  very  aggravated  words  and 
^gestures,  this  may  make  it  manslaughter  only.  Reg.  v.  Sher-  [  '^418  ] 
wood,  1  C.  &  K.  556. 

But  in  all  cases,  to  reduce  a  homicide  upon  provocation  to  manslaugh* 
ter,  it  is  essential  that  the  battery  or  wounding,  &c.,  appear  to  have  been 
inflicted  immediately  upon  the  provocation  being  given;  for  if  there  be  a 
sufficient  cooling  time  for  passion  to  subside  and  reason  to  interpose,  and 
the  person  so  provoked  afterwards  kills  the  other,  this  is  deliberate  re- 
venge, and  not  heat  of  blood,  and  accordingly  amounts  to  murder.  Fost. 
296.  See  R.  v.  Thomas,  7  C.  &  P.  817.  The  prisoner  and  the 
deceased,  who  were  previously  on  intimate  terms,  were  at  a  public-house 
drinking,  when  a  scuffle  ensued,  and  the  deceased  struck  the  prisoner  in 
the  eye  and  gave  him  a  black  eye;  the  prisoner  called  for  the  police,  and 
went  away  upon  the  policeman  coming  up";  in  about  five  minutes,  how- 
ever, be  returned  and  stabbed  the  deceased  with  a  knife  which  he  usually 
carried  about  him:  Lord  Tenterden^  C.  J.,  said  that  it  was  not  every 
slight  provocation,  even  by  a  blow,  which  will,  when  the  party  receiving 
it  strikes  with  a  de:idly  weapon,  reduce  the  offence  from  murder  to  man- 
slaughter; and  that,  if  there  had  been  any  evidence  of  an  old  grudge  be- 
tween the  parties,  the  crime  would  probably  be  murder:  but  he  left  it  to 
the  jury  to  say,  whether  in  the  interval  during  which  the  prisoner  was 
absent,  there  was  time  for  his  passion  to  cool  and  reason  to  gain  dominion 
over  bis  mind;  if  not  they  should  find  him  guilty  of  manslaughter  only. 
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R.  V.  Lyncb,  5  C.  &  P.  324.  Again,  where  the  prisoner^  wfl^  at  tfae 
bouse  of  tbe  deceased's  mother,  who  desired  the  deceased  to  turn  the 
prisoner  out,  and  he  did  so,  giving  him  a  kick  at  the  time,  upon  which  tbe 
prisoner  said  be  would  make  him  remember  it,  and  went  borne,  about  300 
yards,  passed  through  bis  bed-room  to  a  kitchen  adjoining,  and  into  the  pan- 
try, where  he  kept  a  knife,  and  having  got  it,  returned  hastily  and  met  ibe 
deceased  Alibiing  towards  him  with  his  hat,  when  a  conversation  ensued, 
and  they  walked  together,  when  tbe  deceased  giving  tbe  prisoner  bis  bat, 
the  prisoner  swore  he  would  have  his  rights,  and  stabbed  the  deceased  in 
two  places,  saying,  be  had  served  him  right;  after  this  tbe  prisoner  ran 
borne,  repassed  through  tbe  rooms  to  the  pantry,  and  then  went  to  bed, 
where  he  was  shortly  afterwards  apprehended,  and  the  knife  found  on  the 
shelf  in  tbe  pantry: — Tindal^  C.  J.,  told  the  jury,  that  tbe  principal 
question  was,  whelber  tbe  wounds  were  given  by  the  prisoner  whilst 
smarting  under  a  provocation  so  recent,  as  shewing  that  be  might  be  con- 
sidered at  the  moment  not  master  of  bis  understanding,  in  which  case  it 
would  be  manslaughter  only;  or  whether,  after  the  provocation,  there  had 
been  time  for  the  blood  to  cool,  >and  reason  to  resume  its  sway,  before 
tbe  wound  was  inflicted,  in  which  case  the  oflTence  would  be  murder:  tbe 
jury  found  the  prisoner  guilty  of  murder.  R.  v,  Hayward,  6  C.  &  P. 
157.  If  there  be  evidence  of  express  malice,  the  killing  will  be  murder, 
however  great  the  provocation.  R.  v.  Mason,  Fost.  132;  and  see  Fost. 
296;  R.  V.  Kirkham,  3  C.  &  P.  116. 

Killing  by  Correction.] — Where  a  parent  is  moderately  correcting  his 

child,  a   master  his  servant  or  scholar,  or  an  officer  punishing  a  criminal, 

and  he   happens  to  occasion  his    death,  it ,  is   only  misadventure;  but   if 

be   exceed    the   bounds   of  moderation,    either   in   tbe  man- 

[  419  ]  ner,  *ibe  instrument,  or  the  quantity  of  punishment,  and 
death  ensue,  it  is  manslaughter  at  tbe  least,  and  in  some  cases 
(according  to  the  circunjslances)  murder.  1  Hale,  473,  474.  Where 
a  master  corrected  bis  servant  with  an  iron  bar,  and  a  schoolmaster  stamp- 
ed on  his  scbollar's  belly,  so  that  each  of  the  sufferers  died  ;  these  were 
justly  holden  to  be  murders  ;  because  the  correction  being  excessive, 
and  such  as  could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to 
a  deliberate  act  of  killing.  Id.;  Fost.  262.  go,  in  all  other  cases  where 
the  correction  is  inflicted  with  a  deadly  weapon,  and  tbe  party  dies  of  it, 
it  will  be  murder  ;  if  with  an  instrument  not  likely  to  kill,  though  impro- 
per for  the  purpose  of  correction,  it  will  be  manslaughter.  Fost.  262. 
A  mother  being  angry  with  one  of  her  children,  took  up  a  poker,  and  on 
his  running  to  the  door  of  the  room  which  was  open,  threw  it  after  him 
and  killed  another  child  who  was  entering  tbe  room  at  ♦he  time  ;  and  it 
was  holden  to  be  manslaughter,  although  she  did  not  intend  to  hit  the 
child  she  threw  the  poker  at,  but  merely  to  frighten  him  ;  because  it  was 
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on  improper  mode  or  correction.  R.  v.  Connor,  7  C.  &P.  438.  Where 
a  master  struck  his  servant  with  one  of  bis  clogs,  because  lie  bad  not 
cleaned  them,  and  death  unfortunately  ensued  ;  it  was  bolden  to  be  roan- 
slaughter  only,  because  the  clog  was  very  unlikely  to  cause  death,  and  the 
master  consequently  could  not  have  the  intention  of  taking  away  the  ser- 
irant's  life  by  hitting  him  with  it.  R.  v.  Turner,  Comb.  407, 408  ;  and 
cee  R.  V.  Wigg,  1  Leach,  378,  n.  :  Anon.,  1  East,  P.  C.  261  :  R.  v. 
Leggit,  8  C.  &  P.  191. 

Killing  in  defence  of  Property^  ^c] — If  any  person  attempt  to  rob, 
or  murder  another  in  or  near  the  highway,  or  in  a  dwelling-house,  or  at- 
tempt burglariously  to  break  any  dwelling-house,  in  the  night-time,  and  be 
killed  in  the  attempt,  the  slayer  shall  be  acquitted  and  discharged  ;  for  the 
homicide  is  justifiable,  and  the  killing  is  without  felony.     See  9  G.  4,  c. 
31,  s.   10,  .(post,  p.  441)  ;  and  see  1  Hale,  481,  &c.     And  (he  same, 
where  a  man  is  killed  in  attempting  to  burn  a  house,   1   Hale,  488,  or 
where  a  woman  kills  a  man  who  attempts  to  ravish  her;  Bac.   Elem.  34: 
1  Hawk.  c.  28,  s.  22;  or  where  a  man  is  killed   in  attempting  to  break 
open  a  house  in  the  day-time  with  intent  to  rob,  I  Hale,  488,  or  to  com- 
mit any  other  forcible  and  atrocious  crime.    Bract.  155;  Fost.  273;  Kel. 
129;  1  Hale,  484.     See  R.  v.  Levett,  Cro.  Car.  5S8;  Fost,  299:  R. 
V,  Ford,  Kel.  51.     And  not  only  the  party  whose  person  or  property  is 
thus  attacked,  but  his  servants  or  other  members  of  his  family,  and  even 
strangers  who  are  present  at  the  time,  are  equally  justified  in  killing  the 
assailant.     1   Hale,  4di,  484;  Fost.  274.     The   above  rule,  however, 
does  not  extend  to  felonies  without  force,  such  as   picking  pockets,   1 
Hale,  488,  nor  to  misdemeanors  of  any  kind:  and  even  in  cases  within 
the  rule,  it  must  be  proved  that  the  intent  to  commit  such  forcible  and 
atrocious  crime  was  clearly  manifested  by  the  felon,   1  Hale,  484,  other- 
wise the  homicide  will  be  manslaughter  at  least,  if  not  murder.     Where  a 
servant  set  to  watch  in  his  master's  garden  at  night,  shot  a  person  whom 
be  saw  going  into  his  master's  hen-roost;  it  was  holden  that  he  was  not 
justified  in  so  doing,  unless  he  had  fair  ground  to  believe  his  own  life  to 
be  in  actual  danger*     R.  v.  Scully,  i  C.  &  P.  319.     In  cases  within  the 
rule,  it  may  be  necessary  to  observe,  that  the  party  whose  person  or  pro- 
perty is  attacked  is  not  obliged  to  retreat,   as  in  other  cases 
.of  self-defence,  but  may  even  •pursue  the  assailant  until  he  [  *420  ] 
{find  himself  or  bis  property  out  of  danger.     Fost.  273. 

What  we  have  now  said  relates  to  felonies  by  force.  In  the  case  of 
forcible  misdemeanors,  such  as  trespass  in  taking  goods,  although  the 
owner  may  justify  beating  the  trespasser,  in  order  to  make  him  desist, 
yet  if  he  kill  him,  it  will  be  manslaughter;  1  Hale,  485,  486;  or  if  in- 
stead of  beating  him,  he  attack  him  with  a  deadly  weapon,  it  would  per- 
haps be  murder,  partictdarly  if  the  wound  were  given  after  the  party  had 
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desisted  from  the  trespass.  Id.  473.  See  R.  v.  Smith,  1  Ross.  546,  But 
in  defeDce  of  a  man^s  bouse,  the  owner  his  familj  may  kill  a  trespasser 
who  would  forcibly  dispossess  him  of  it,  in  the  same  manner  as  he  might, 
by  law,  kill  in  self  defence,  a  man  who  attacks  him  personally;  with  this 
distinction,  however,  that  in  defending  his  house  he  need  not  retreat,  as  to 
other  cases  of  $e  defendendo^  for  that  would  be  giving  up  his  bouse  to  his 
adversary.  1  Hale,  485,  486.  As  to  personal  assaults,  where  the  party 
assaulted  kills  bis  adversary,  we  have  already  considered  them  under  the 
foregoing  heads. 

Killing  without  interUion^  fehibt  doing  another  Act.] — If  a  person, 
whilst  doing  or  attempting  to  do  another  act,  designedly  kill  a  man — if  the 
act  intended  or  attempted  were  a  felony,  the  killing  is  murder;  if  unlaw<- 
ful,  {malum  in  se)^  but  not  amounting  to  felony,  the  killing  is  manslaugh- 
ter: if  lawful,  (that  is,  not  being  malum  in  9^),  homicide  by  misadventure 
merely.  If  a  man  deliberatdy  shoot  at  A.,  and  miss  him,  but  kill  B., 
this  is  murder.  Fost.  261 ;  i  Hale,  441,  438.  So,  if  he  strike  at  A., 
and  by  accident  strike  and  kill  B.,  it  is  murder.  R.  v.  Hunt,  1  Mood. 
C  C,  93.  If  a  man  lay  poison  for  A.  and  B.  (against  whom  he  had  no 
malicious  intent)  take  it,  and  kill  him,  this  is  likewise  murder.  1  Hale, 
536;  R.  V,  Sanders,  Plowd.  474:  R.  v.  Gore,  9  Co.  81.  So  if  whilst 
two  men  are  deliberately  fighting,  a  third  go  between  them  to  part  them, 
and  be  killed  by  one  of  them,  it  is  murder.  1  Hale,  441,  whether  he 
were  killed  accidentally  or  designedly.  If  a  man  shoot  at  another's 
poultry,  with  intent  to  steal  them,  and  by  accident  kill  a  man,  it  is  mur- 
der; if  without  such  intent,  it  is  manslaughter;  the  act  of  shooting  at  the 
poultry  being  unlawful,  but  not  felonious.  Fost.  258.  If  a  man  throw 
a  stone  at  a  horse,  and  it  hit  the  rider  and  kill  him,  it  is  manslaughter.  1 
Hale.  39.  If,  when  engaged  in  an  unlawful  or  dangerous  sport,  a  man 
kill  another  by  accident,  it  is  manslaughter;  Fost.  259,  260,  261;  1 
Hale,  472,  473;  1  Hawk.  c.  29,  s.  5;  if  the  sport  were  lawful  and  not 
dangerous,  it  would  be  homicide  by  misadventure  merely.  Fost.  260. 
So,  if  a  man  intending  to  kilt  a  person  attempting  to  commit  a  forcible  or 
atrocious  crime  against  his  person  or  property,  (see  ante,  p.  409),  by 
mistake  kill  one  of  his  own  family,  it  is  homicide  by  misadventure  merely. 
See  Cro.  Car.  538;  Fost.  299.  Where  a  man  is  at  work  with  a  hat- 
chet, and  the  head  of  it  (lies  off  and  kills  a  bystander,  this  is  homicide  by 
misadventure.  1  Hawk.  c.  29,  s.  2.  So,  if  a  man,  shooting  at  game, 
by  accident  kill  another,  it  is  homicide  by  misadventure  merely,  even  al- 
ihoiigb  the  parly  be  unqualified;  Fost.  259;  for  the  use  of  fire-arms  by 
an  unqualified  person  is  merely  a  prohibited  act,  and  not  malum  in  se. 

There  are  two  seeming  exceptions,  however,   to  the  above 

[  *421  ]  rule.     *First<f  if  two  persons  be  fighting  under  such  circum* 

stances,  that  if  one  were  killed  it  would  be  manslaughter  only 
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in  the  oilier;  ifio  such  a  case  an  innocent  party  be  unintentionally  killed 
by  one  of  tbem,  it  is  manslaughter  only.  Fost.  262:  R.  v.  Brown,  1 
Leach,  148.  This,  perbaps,  is  not  strictly  an  exception-;  for  the  act  in 
which  the  parlies  are  engaged,,  namely,  tlie  Sghting,  is  not  in  itself  feloni- 
ous, alihougb  the  result  of  it  may  be  so. 

Secondly.  Where  an  act,  in  itself  lawful,  is  at  the  same  time  danger- 
ous— in  order  to  render  an  unintentional  homicide  from  it  excusable,  it 
must  appear  that  the  party,  whilst  doing  the  act,  used  such  a  degree  of 
caution  as  to  make  it  improbable  that  any  danger  or  injury  should  arise 
from  it  to  others:  if  not,  the  homicide  will  be  manslaughter  at  the  least. 
For  instance,  if  a  workman  ibrow  stones  or  rubbish,  &c.,  from  a  house, 
and  thereby  kill  a  person  passing  underneath,  it  is  murder,  manslaughter, 
or  homicide  by  misadventure;  according  to  the  degree  of  precaution  taken 
by  him  that  no  person  should  be  injured  by  them,  and  of  the  necessity  of 
such  precaution.  If  he  did  it  without  previously  warning  the  persons  be- 
neath, and  at  a  time  when  it  was  likely  that  persons  were  passing,  it  would 
be  murder;  3  Inst.  57;  if  at  a  time  when  it  was  not  likely  thA  any  per- 
sons were  passing,  it  would  be  manslaughter;  Fost.  262;  if  in  a  retired 
place,  where  no  persons  were  in  the  habit  of  passing,  or  likely  to  pass,  it 
would  be  misadventure  merely.  Fost.  262;  1  Hale,  472,  475.  But  if 
be  previously  gave  warning  to  the  persons  beneath — then,  if  it  happened 
in  a  country  village,  where  few  persons  pass,  it  is  misadventure  only; 
Fost.  262;  I  Uale,  47i,  475;  if  in  London,  or  other  populous  towns, 
Kel.  40,  at  a  time  when  the  streets  are  full,  Fost.  268,  it  would  be  man- 
slaughter. 

If  a  man,  breaking  an  unruly  or  vicious  horse,  ride  him  amongst  a 
crowd,  and  the  horse  kick  a  man  and  kill  him,  this  is  murder,  if  the  rider 
brought  the  horse  into  the  crowd  with  intent  to  do  mischief,  or  even  to 
divert  hiinseJf  by  frightening  the  crowd;  1  Hawk.  c.  31,  s.  68;  man- 
slaughter if  done  heedlessly  and  incautiously  only.  1  East,  P.  C.  231: 
see  1  Hale,  475;  1  Hawk.  c.  29,  s.  12. 

If  a  man,  driving  a  cart  or  other  carriage,  drive  it  over  another  man 
and  kill  him — if  he  saw  or  had  timely  notice  of  the  probable  mischief, 
and  yet  drove  on,  it  would  be  murder;  I  Hale,  475;  Fost.  263;  if  he 
purposely  drove  it  furiously  amongst  a  crowd,  it  would  probably  be  mur- 
der; semb.  if  in  a  street  where  persons  were  much  in  the  habit  of  pass- 
ing, it  would  be  manslaughter;  per  HoUy  C.  J.,  1  East,  P.  C  263;  if 
in  a  place  where  people  did  not  usually  pass,  misadventure  merely,  pro- 
vided he  took  that  care  which  persons  in  similar  situations  are  accustomed 
to  do.  Anon.,  1  East,  P.  C.  261.  Upon  an  indictment  for  manslaugh- 
ter, it  appeared  that  the  deceased  was  walking  in  the  road  drunk,  when 
the  prisoner,  who  was  in  a  cart  driving  two  liorses  without  reigns,  and  go- 
ing at  a  furious  pace,  run  over  him  and  killed  himi^the  prisoner  had  call- 
ed out  twice  to  the  deceasedi  who  from  the  state  in  vhicb  he  ivaS|  and 
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tbe  pace  of  the  horses,  could  not  get  out  of  the  road:  Garrow^  B.,  held 
this  to  be  manslaughter.  R.  v.  Walker,  1  C.  &  P.  320.  Two  persons 
were  riding  furiously  on  horseback  along  the  road;  one  passed  the  de- 
ceased, who  was  also  on  horseback,  but  the  other  rode  against  him,  and 
both  fell,  the  deceased  being  kiUed  by  the  concussion:  PaUe- 
[  *422  ]son,  *J.,  directed  an  acquittal  of  the  first  who  passed;  and 
as  to  the  second,  told  the  jury  to  find  him  guilty  of  manslaugbr 
ter,  if  they  thought  that  by  furious  riding,  he  ran  against  the  deceased; 
but  to  acquit  him  if  they  thought  that  tbe  deceased  horse  was  unruly  and 
ran  against  the  horse  of  the  prisoner.  R.  v,  Mastin,  6  C.  &  P.  396. 
A  foot  passenger  was  walking  along  the  road  by  lamp-light,  when  the  de» 
fendant,  who  was  near-sighted,  drove  along  at  the  rate  of  eight  or  nine 
^iles  an  hour,  sitting  at  the  time  at  the  bottom  of  his  cart,  and  ran  over 
ihe  foot  passenger  and  killed  him;  and  it  was  holdeo  to  be  manslaughter. 
R.  V,  Grout,  6  C.  &  P.  629.  If  the  driver  of  a  carriage  race  with  an- 
pther  carriage,  and  urge  bis  horses  to  so  rapid  a  pace  that  he  cannot  con- 
trol them,  h  is  manslaughter,  if,  in  consequence,  the  carriage  upset  and 
a  passenger  be  killed.  R.  v.  Tiramins,  7  C.  &  P.  499.  To  make  the 
captain  of  a  vessel  liable  for  manslaughter  in  causing  a  person  to  be  drown- 
ed by  running  down  the  boat,  it  must  be  shewn  that  the  captain  did  some 
act  which  conduced  to  the  death;  a  mere  omission  to  do  his  duty  is  not 
'sufficient.     R.  v.  Green,  7  C.  &  P.  156;  R.  v.  Allen,  Id.  153. 

Where  a  man  lays  poison  to  kill  rats,  and  another  man  takes  it,  and  it 
kills  him;  if  the  poison  were  laid  in  such  a  manner  or  place  as  to  be 
mistaken  for  food,  it  is,  perhaps,  manslaughter;  1  Hale,  431;  if  otherwise, 
misadventure  only.     Id. 

l(  a  man  discharge  a  loaded  gun  amongst  a  multitude  of  people,  and 
death  ensue,  it  is  muri^r;  for  the  law  in  such  a  case  will  imply  malice.  I 
Hale,  475.  If  he  discharge  it  merely  for  tbe  purpose  of  unloading  it, 
pr  the  like,  and  death  ensue — then,  if  it  were  in  a  place  where  persons 
were  likely  to  pass,  it  is  manslaughter;  E.  v.  Burton,  1  Str.  481;  others 
wise  misadventure  only.  As  to  death  occasioned  by  spring  guns,  see 
Ilott  V.  Wilkes,  3  B.  &  Aid.  304;  7  &  8  G.  4,  c.  18.  Where  a  man 
gave  a  loaded  gun  to  his  servant  to  protect  a  corn  field  from  deer  during 
the  night,  with  instructions  to  fire  when  he  heard  any  bustle  in  the  corn  by 
the  deer;  and  the  master  himself  unfortunately  rushed  into  the  corn  durr 
ing  the  night,  and  the  servant,  imagining  it  to  be  the  deer,  fired,  and  shot 
his  master;  this  was  holden  to  be  misadventure.  1  Hale,  476;  1  East, 
P.  C.  266.  Where  a  man,  finding  a  pistol  in  the  street,  brought  it  home, 
and  imagining  (frotn  having  tried  it  with  a  rammer)  that  it  was  noj  loaded, 
presented  it  in  sport  at  his  wife,  drew  the  trigger,  and  killed  her;  this  was 
holden  to  be  manslaughter;  R,  v.  Hampton,  Kel.  41;  but  Mr.  Justice 
Foster  doubts  tbe  propriety  of  the  decision,  as  the  defendant  took  tbe 
^sual  precaution  to  ascertaip  that  the  pistol  was  not  loaded;  see  Fosj 
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364,  265;  and  clearly,  if  he  took  not  this  or  other  reasonable  precaution, 
it  would  be  manslaughter.  ]f  a  man  shooting  at  butts  or  a  target,  by  ac-^ 
cident  kill  a  bystander,  it  is  misadventure;  1  Hale,  472,  475,  38;  but  this 
must  be  understood  of  cases  where  a  proper  precauiion  to  prevent  acci- 
dents has  been  taken;  fo^  if  the  target,  &c.  be  placed  near  a  highway  or 
path,  where  persons  are  in  the  habit  of  passing,  the  killing  would  proba- 
bly be  deemed  manslaughter.  A  cannon  returned  to  an  ironfounder 
burst,  was  sent  back  by  him  in  so  imperfect  a  state,  that  on  being  fired  it 
burst  again  and  killed  a  person,  and  it  was  held  to  be  manslaughter.  R. 
©.  Car.r,  8  C  &  P.  163. 

So,  if  a  man,  knowing  that  people  are  passing  along  a^street,  wantonly 
throw  a  stone  or  shoot  an  arrow  into  it,  likely  to  do  an  injury, 
*with  an  indent  to  hurt  some  of  the  persons  passing,  and  a  per-  [  *423  ] 
son  be  killed  by  it,  it  is  murder,  although  the  stone  or  arrow 
was  not  intended  to  hit  Bmf  particular  person;  1  Hale,  475;  3  Inst.  57;  but 
if  it  were  done  thoughtlessly  and  incautiously,  and  without  intent  to  hurt 
any  one — then,  if  it  were  thrown  or  shot  into  a  place  where  people  were 
in  the  habit  of  passing,  the  killing  is  manslaughter;  1  Hale,  485;  1  Hawk, 
c.  29,  s.  9;  if  into  a  place  where  persons  were  not  likely  to  pass,  mis- 
adventure only.  A  lad  out  of  frolic  took  the  trap-stick  out  of  the  front 
part  of  a  cart,  in  consequence  of  which  it  upset  and  the  carman,  who 
was  loading  sacks  therein,  was  killed:  and  this  was  held  to  be  manslaugh- 
ter. R.  V.  Sullivan,  7  C.  &P.  641.  If  an  improper  quantity  of  spirit- 
uous liquors  be  given  to  a  child  of  tender  years,  heedlessly  and  for  brutal 
sport,  if  death  ensue,  it  will  be  manslaughter.  R.  y,  Martin,  3  C  &  P. 
211. 

Killing  Officers  of  Justice  and  Others.'] — If  a  man  kill  an  officer  of 
justice,  either  civil  or  criminal,  such  as  a  bailiff,  constable,  watchman, 
&c.,  in  the  legal  execution  of  his  duty,  or  any  person  acting  in  aid  of 
him  (whether  specially  called  thereunto  or  not,  I  Hale,  462),  or  any 
private  person  endeavouring  to  suppress  an  affray  or  apprehend  a  felon, 
knov\ing  his  authority  or  the  intention  with  which  be  interposes;  the  law 
will  imply  malice,  and  the  offender  will  be  guilty  of  murder.  1  Hale, 
456,  457,  460;  Fost.  270,  308,  et  seq.  And  the  officer  and  persons 
acting  in  aid  of  him  enjoy  this  privilege  and  protection,  eundoy  morando^ 
et  redeundo;  therefore,  if  an  officer,  on  his  way  to  do  his  duty,  be  op- 
posed and  killed,  it  is  murder;  or  if  he  arrive  at  the  place,  and  in  conse- 
quence of  opposition  retreat,  and  on  his  retreat  be  killed,  it  is  murder. 
Fost.  308,  309;  9  Co.  67  l;  1  Hale,  462;  Reg.  v.  Phelps,  C.  &  Mar. 
180.  Three  things  are  to  be  attended  to  in  matters  of  this  kind;  the 
legality  of  the  deceased's  authority,  the  legality  of  the  manner  in  wMch 
he  executed  it,  and  the  defendant's  knowledge  of  that  authority;  for  if 
an  officer  be  killed  in  attempting  to  execute  a  writ  or  warrant  invalid  on  the 
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face  of  it,  or  agaiosl  a  wrong  person,  or  out  of  the  district  in  which  alone 
it  could  legally  be  executed;  or  if  a  private  person  interfere  and  act  in  a 
case  where  he  has  no  authority  by  law  to  do  so;  or  if  ihe  defendant  liad 
no  knowledge  of  the  officer^s  business,  or  of  the  intention  with  which  a 
private  person  interferes,  and  the  oflicer  or  private  person  be  resisted  and 
killed;  the  killing  will  be  manslaughter  only. 

I.  As  to  the  legality  of  the  authority: — If  an  officer  having  a  warrant 
from  a  proper  magistrate  to  apprehend  B.  for  felony;  or  if  B.  be  indicted 
for  felony;  or  if  the  hue  and  cry  be  levied  against  B. ;  in  these  cases,  if 
B.  or  any  of  his  accomplices  kill  the  officer  or  any  person  joining  in  the 
hue  and  cry,  it  is  murder,  whether  B.  be  guilty  or  innocent  of  the  felony 
charged  against  him.  Fosl.  318.  But  if  the  warrant  were  illegal  and 
void  upon  the  face  of  it,  see  i  Hale,  459;  1  Kast,  P.  C.  310,  or  issued 
with  a  blank  in  it,  and  the  blank  afterwards  Glled  up;  R.  r.  Storkley,  1 
Easi^  P.  C.  310;  and  see  Housin  v.  Barrow,  6  T.  R.  122:  R- »• 
Winwick,  8  Id.  454:  R.  v.  Hood,  1  Mood.  C.  C.  281;  or  issued  widi 
an  insufficient  description  of  the  defendant,  as  for  instance,  if  it  were  to 
take  the  son  of  Jk  S.  L.,  Id.,  or  if  it  be  attempted  to  be  executed 
against  C.  instead  of  B.,  the  killing  would    be  manslaughter  only.     If  a 

writ  of  execution  in  civil  cases  be  correct  upon  the  face  of 
[  *424  ]  it,   although  the  judgment  be    ^erroneous,   or  the  proceedings 

irregular,  if  the  officer,  in  endeavouring  to  execute  it,  be  re- 
sisted and  killed,  it  is  murder;  1  Hale,  457;  Post.  411,412;  but  if  the 
writ  were  a  nullity  on  the  face  of  it,  or  if  the  warrant  upon  it,  were  at- 
tempted to  be  executed  by  any  other  than  the  officer  to  whom  it  was 
directed,  (the  officer  himself  not  being  present,  or  at  least,  acting  in  the 
arrest,  see  Coicp^  65),  the  killing  would  be  manshiughter  only.  If  an  in- 
nocent person  be  indicted  for  a  felony,  and  an  attempt  be  made  to  arrest 
him  for  it,  without  warrant,  and  he  resist  and  kill  the  party  attempting  to 
arrest  him:  if  the  party  attempting  the  arrest  were  a  constable,  the  killing 
is  murder;  1  Hawk.  c.  28,  s.  121;  2  Hale,  84,  87,  9i;  if  a  private 
person,  manslaughter;  see  2  Hale,  83,  92;  because  the  constable  has  au- 
thority by  law  to  arrest  in  such  a  case,  but  a  private  person  has  not.  And 
the  same  in  all  cases  where  a  person  is  arrested  or  attempting  to  be  ar- 
rested upon  a  reasonable  suspicion  of  felony.  See  Sanmel  v.  Payne, 
Doug.  359.  Upon  an  indictment  for  shooting  at  and  cutting  a  constable 
with  intent,  &c.,  it  appeared  that  the  defendant  has  been  given  in  charge 
to  the  constable  for  having  a  forged  note  in  iiis  possession,  and  upon  the 
constable  attempting  to  handcuff  him,  had  fired  a  pistol  at  the  constable 
and  wounded  him,  and  afterwards  cut  him  with  the  cock  of  the  pistol:  it 
was  argued  that  the  charge  'imported  no  legal  ofience,  for  if  he  did  not 
know  the  note  to  be  forged  the  defendant  was  no  felon,  and  the  arrest  was 
illegal;  but  it  was  holden  that  the  defect  in  the  charge  was  immaterial,  and 
that  it  was  Dot  necessary  for  the  charge  to  coutain  the  same  accurate  de- 
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scription  of  the  offence  as  aD  indictment,  and  that  the  charge   must  have 
been  considered  as  importing  a  guilty  knowledge.     R.  v  Ford,  R.  &  R. 
329.     But  where  the  defendant  took  bis  tools  and  left  his  work,  saying 
that  '^  he  would  do  for  any  bloody  constable  that  offered  to  stop  him," 
and  his  master  applied  to  a  constable  to  take  the  defendant,  but  made  no 
charge  against  the   defendant,  and  the  master  and  the  constable  followed 
the  defendant,  and  found  him  in  a  public  privy  as  if  he  had  occasion  there, 
and  the  master  said,  ''  This  is  the  man,  I  give  you  charge  of  him;"  upon 
which  the  constable  said,  ^'Your  master  gives  you  in  charge  of  me,  you 
must  go  with  me;"  and  the  defendant   immediately  stabbed  the  constable; 
it  was  holden,  by  a  majority  of  the  judges,  that,  as  the  actual  arrest  would 
have  been  illegal,  the  attempt  to  arrest  when  the  defendant  was  in  such  a 
situation  that  he  could  not  get  away,  and  when  the  waiting  to  give  notice 
might  have  enabled  the  constable  to  make  the  arrest,  was  such  a  provoca- 
tion as  reduced  the  offence  to  manslaughter  only.     R,  v.    Thompson,  1 
Mood.  C.  C.  80.     If  a  constable  take  a  man   without  wai*rant,  upon  a 
charge  which  gives  him  no  authority  to  do  so,  and  the  prisoner  run  away, 
and  is  pursued  by  J.  S.,  who  was  with  theconstable  all  the  time,  and  charged 
by  him  to  assist,  and  the  man  kill  J.  S.,  it  is  manslaughter  only,  because 
the  arrest  was  illegal,   and  J.  S.  ought  to  have  known  it;  and  therefore 
the  attempt  to  take  the  prisoner  was  illegal  also.     R.  v,  Curvan,  1  Mood. 
C.  C.  132.     A  constable,  without  warrant,  apprehended  N.  on  suspicion 
of  having  recently  stolen  potatoes  out  of  the  ground,  and  called  O.  to 
assist   him;  a  rescue   was   attempted,   in   the  course  of  which  one   of 
the   party  killed  O. ;  and  this  was   held  to  be  manslaughter  only;  for, 
without  warrant,  the  constable  could  only  arrest   a  person  found  commit- 
ting such  offence,  under  the  stat.  7  &   8  G.   4,  c.  29,  s.  63.   Reg.   r. 
Phelps,  (ante,  p.  423).     But  if  a  constable,  having  a  charge 
*of  felony  against  a  defendant,  take  him  without  a  warrant,  and  [  *425  ] 
the  defendant,  knowing  the  constable,  kill  him,  it  will  be  mur- 
der, even  though  the  constable  do  not  tell  him  of  the  charge,  and  the  defen- 
dant in  fact  has  done  nothing  for  which  he  is  liable  to  be  arrested.     R.  v, 
Woolmer,  1  Mood.  C.  C.  33^.     So,  if  a  man  actually  commit  a  felony, 
and  another,  in  whose  presence  he  committed  it,  attempt  to  arrest  him  for 
it,  and  be  resisted  and  killed;  2  Hawk.  c.  12,  s.  1;  or  if  a  person  present 
at  an  affray,  interfere  for  the  purpose  of  restraining  the  offenders  and  be 
killed;  3  Inst.  52;  1  Hawk.  c.  31,  ss.  48,  54;  Fost.  310,  311;  or,  if  a 
person  present  when  another  attempts  to  commit  a  treason  or  felony,  lay 
hold  of  him  in  order  to  prevent  him,  and  be  killed;  2  Hawk.  c.  12,  s.  19; 
the  killing  in  these  cases  would  be  murder,  whether  the  person  arresting 
or  interfering,  &c.,  be  a  constable  or  not;  for  either  has  power  to  arrest  or 
interfere,  &c.,  in  such  a  case.     R.  v.  Hunt,  1  Mood.  C.   C  93:  R.  v. 
Curran,  3  C.  &  P.  397:  R.  v.  Price,  8  C.  &  P.  282;  R.  v.  Weir,  1  P. 
&  C.  261.     »So,  where  a  man  seen  attempting  to  commit  a  felony,  on 
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fresb  pursuit  kills  his  pursuer,  it  is  as  much  murder  as  if  ihe  party  were 
killed  while  attempting  to  take  the  defendant  in  the  act.  R.  v.  Howartb, 
1  Mood.  C.  C.  207;  see  Beckwiih  r.  Philby,  6  B.  &  C.  633.  So,  if 
a  person  be  taken  before  a  magistrate  for  an  assault,  and  whilst  the  war- 
rant is  being  made  up  for  his  commitment,  escape,  a  constable  may  by 
verbal  directions  from  the  magistrate  pursue  and  apprehend  him,  and  if  in 
so  doing  the  constable  is  killed,  it  is  murder.  R.  v.  Williams,  1  Mood. 
C.  C.  387.  If  a  seaman  be  impressed,  and  the  pressgang  be  resisted, 
and  any  of  them  be  killed;  if  the  pressgang  at  the  time  were  under  the 
direction  of  a  commissioned  officer,  and  such  officer  were  then  acting  with 
them,  the  killing  would  be  murder,  otherwise  but  manslaughter;  R.  v, 
Broadfoot,  Fost.  154:  for  the  presence  of  a  commissioned  officer  is  ne- 
cessary to  the  due  execution  of  an  impress  warrant.  Where  two  soldiers 
not  belonging  to  a  recruiting  party,  who  were  in  a  public-house,  wished  to 
enlist  M.,  and  gave  hiin  a  shilling  for  that  purpose,  and  M.  afterwards 
wishing  to  go  away,  an  altercation  ensued,  and  one  of  the  soldiers  stood 
at  the  door  with  his  drawn  sword,  and  swore  he  would  stab  any  person 
who  attempted  to  come  in,  and  the  landlord  of  the  house  was  stabbed  in 
the  scuffle:  it  was  argued  that  the  soldiers  had  authority  to  enlist  M.,  and 
that  what  was  done  was  merely  to  prevent  his  rescue;  but  the  judges  held, 
that  they  had  no  authority,  and  that  the  offence  amounted  to  murder.  R. 
V,  Longden,  R.  &  R.  22S.  A  constable  who  had  verbal  orders  from 
the  magistrates  to  apprehend  all  thimble-riggers,  attempted  to  apprehend 
the  defendant  and  his  companions,  who  were  playing  at  thimble-rig  in  a 
public  fair;  he  succeeded  in  apprehending  one  of  his  companions,  whom 
the  defendant  rescued,  and  afterwards,  in  the  evening,  seeing  the  defend- 
ant in  a  public-house,  endeavoured  to  apprehend  him,  telling  him  that  he 
did  so  for  what  he  had  been  doing  in  the  fair;  the  defendant  escaped  into  a 
privy,  and  the  constable,  calling  others  to  his  assistance,  broke  open  the 
privy  and  attempted  to  apprehend  the  prisoner,  who  stabbed  one  of  the 
party,  and  it  was  holden  that  tbiB  constable  had  authority  to  apprehend  the 
defendant.     R.  v.  Gardener,  1  Mood.  C.  C.  390. 

A  special  constable  duly  appointed  under  the  stat.  1  &  2  W.  4,  c.  41, 
is  appointed  for  an  indefinite  time,   and  retains  all  the  authority  of  a  con- 
stable   at    common   law,    until    his  services    are    suspended 
[  *426  ]   *or  determined  und<*r   the  9ih  section  of   that  statute.     Reg. 
t;.  Porter,  9  C.  &  P.  778. 
By  Stat.   9  G.  4,  c.  69,  gamekeepers  are  empowered  to  apprehend 
poachers;  and  though  s.  2  only  authorizes  the  apprehension  for  the  offen- 
ces mentioned  ins.  1,  yet  they  may  apprehend  the  offenders  where  three 
or  more  are  out  by  night  armed,  &c.,  for  although  that  offence  is  punisha- 
ble by  s.  9,  it  is  still  an  offence  under  s.  1.     R.  v.  Ball,  1  Mood.  C.  C. 
330.     To  authorize  an  apprehension  under  this  statute,  it  is  not  necessary 
that  the  gamekeeper  should  give  notice  of  bis  purpose;  R.  v.  Payne,   1 
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Mood.  C.  C.  373;  nor  that  he  should  have  a  wrilteo  authority  from  his 
roaster  for  so  doing,  provided  the  poacher  be  on  his  master's  land  or  ma- 
nor; R.  V.  Price,  7  C.  &  P.  178;  but  he  may  not,  without  authority, 
apprehend  him  upon  the  land  or  manor  of  another  person.  R.  v.  Davis, 
7  C.  &  P.  785.  And  if  a  keeper  attempting  lawfully  to  apprehend  a 
poacher  be  met  with  violence,  and  in  opposition  to  such  violence  and  in 
seir*defence  strike  the  poacher,  aud  then  be  killed  by  the  poacher  it  will 
be  murder.  R.  o.  Ball,  1  Mood.  C.  C.  333.  Even  an  interference  by 
a  gamekeeper  with  persons  found  armed  in  the  pursuit  of  game  on  the 
lands  of  an  adjoining  proprietor,  without  any  attempt  forcibly  to  apprehend 
is  not  a  sufficient  provocation  to  reduce  a  malicious  wounding  and  killing 
to  manslaughter.     R.  v.  Warner,  1  Mood.  C  C.  380. 

2.  As  to  the  legaliiy  of  the  manner  in  which  the  authority  is  exercis- 
ed:— If  the  constable  of  the  vill  of  A.  attempt  without  a  warrant  to  sup- 
press a  tumult  in  the  vill  of  B.,  and  be  resisted  and  killed,  it  is  man- 
slaughter only;  for  he  had  authority  in  such  a  case  within  the  vill  of  A. 
alone.  1  Hale,  459.  So,  if  a  sheriff's  officer  attempt  to  execute  a  writ 
out  of  a  proper  county,  and  be  resisted  and  killed,  it  is  manslaughter 
only.  1  Hale,  457  et  seq.  But  by  stat.  5  G.  4,  c.  18,  s.  16,  consta- 
bles and  other  peace  officers  may  execute  warrants  out  of  their  respective 
precincts,  provided  the  place  where  (he  warrant  is  executed  be  within  the 
jurisdiction  of  the  magistrate  granting  or  backing  the  warrant.  If  an  offi- 
cer, were  to  attempt  the  arrest  of  a  man  on  a  Sunday,  (unless  for  trea- 
son, felony,  or  breach  of  the  peace,  see  29  G.  2,  c.  7,  s.  6),  and  were 
resisted  and  killed,  it  would  be  manslaughter  only.  A  constable  who  had 
a  warrant  to  apprehend  A.,  gave  it  to  his  son,  who,  in  attempting  to  ap- 
prehend A.,  was  stabbed  with  a  knife  which  he  happened  to  have  in  his 
hand,  the  constable  being  in  sight,  but  a  quarter  of  a  mile  off;  and  Ii  was 
held,  that  the  son  had  no  authority  to  apprehend  A.  R.  v.  Patience,  7 
C.  &  P.  775. 

3.  As  to  the  defendant's  knowledge  of  the  deceased's  authority  or  in- 
tention:— When  any  officer  is  in  the  legal  execution  of  his  duty,  or  a  pri- 
vate person  endeavouring  to  suppress  an  affray,  or  apprehend  a  felon,  and 
is  resisted  and  killed;  if  it  appear  that  the  slayer  knew  the  officer's  busi- 
ness or  the  intent  of  the  private  person,  either  expressly  from  the  deceas- 
ed, or  impliedly  from  circumstances,  R.  t.  Howarth,  1  Mood.  C  C. 
207,  the  killing  is  murder;  if  it  appear  that  he  was  ignorant  in  this  re- 
spect, it  is  manslaughter  only.  1  Hawk.  c.  31,  ss.  49,  50;  Fost.  310; 
1  Hale,  458,  &c.  Where  a  bailiff  rushed  into  a  gentleman's  bedchamber 
early  in  the  morning,  without  giving  the  slightest  intimation  of  his  business, 
and  the  gentleman,  not  knowing  him,  in  the  impulse  of  the  moment 

*  wounded  him  with  his  sword  and  killed  him:  this  was  holden  [  *427  ] 

to  be  manslaughter.     1  Hale,  470.     But  where  the  bailiff  or 

constable  shews  the  warrant;  1  Hale,  461;  or  where  it  appears  that  he  it 
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so,  he  kill  the  party  resisting  bim,  it  is  justi6able  homicide;  and  this  io 
civil  as  well  as  in  criminal  cases.  1  Hale,  494;  2  Hale,  218.  And  the 
same  as  to  persons  acting  in  aid  of  such  officer.  Thus,  if  a  • 
peace  officer  have  a  legal  warrant  against  B.  for  felony,  *or  if  [  *428  } 
B.  stand  indicted  for  felony,  or  if  hue  and  cry  be  levied 
against  B.;  in  these  cases,  if  B.  resist,  and,  in  the  struggle,  be  killed  by 
the  officer;  or  any  person  acting  in  aid  of  hitn,  or  joining  in  the  hue  and 
cry,  the  killing  is  justiBable.  Fost.  SIB.  So,  if  a  private  person  at« 
tempt  to  arrest  one  who  commits  a  felony  in  his  presence,  or  interfere  to 
suppress  an  affray,  and  be  resisted,  and  kill  the  person  resisting,  this  is 
also  justifiable  homicide.  1  Hale,  481,494;  Fost.  274.  And  this,  not 
merely  on  the  principle  of  self-defence,  for  the  officer  or  private  person  is 
not  bound  to  retreat,  as  in  the  case  of  homicide  $e  deftndendoj  2  Hale, 
218,  but  upon  that  principle,  and  the  necessity  of  executing  the  duty  the 
law  has  imposed  upon  him,  jointly.  Still,  there  must  be  an  apparent  ne- 
cessity for  the  killing;  for  if  the  officer  were  to  kill  after  the  resistance 
had  ceased,  1  East,  P.  C.  297,  or  if  there  were  no  reasonable  necessity 
for  the  violence  used  upon  the  part  of  the  officer,  &c.,  see  R.  v.  Goffe,  1 
Vent.  216,  the  killing  would  be  manslaughter  at  the  least.  Also,  in  order 
to  justify  an  officer  or  private  person  in  these  cases,  it  is  necessary  that 
they  should,  at  the  time,  be  in  the  act  of  legally  executing  a  duty  imposed 
upon  them  by  law,  and  under  such  circumstances,  that  if  the  officer  or 
private  person  were  killed,  it  would  have  been  murder;  (see  ante,  p.. 
432) ;  for  if  the  circumstances  of  the  case  were  such,  that  it  would  bare 
been  manslaughter  only  to  kill  the  officer  or  private  person,  it  will  be 
manslaughter  at  least  in  the  officer  or  private  person  to  kill  the  party 
resisting.     See  Fost.  318;  1  Hale,  490. 

2.  If  the  prisoners  in  a  gaol,  or  going  to  a  gaol,  assault  the  gaoler  or 
officer,  and  he,  in  his  defence,  kill  any  of  them,  it  is  justifiable  for  the 
sake  of  preventing  an  escape.     1  Hale,  496. 

3.  Where  an  officer  or  private  person,  having  legal  authority  to  appre- 
hend a  man,  attempts  to  do  so,  and  the  man,  instead  of  resisting,  flies,  or 
resists  and  then  flies,  and  is  killed  by  the  officer  or  private  person  in  the 
pursuit:  if  the  offence  with  which  the  man  was  charged  were  a  treason 
or  felony,  or  a  dangerous  wound  given,  and  he  could  not  otherwise  be  ap- 
prehended, the  homicide  is  justifiable;  1  Hale,  481;  2  Hale,  218,  219, 
79;  1  Hawk.  c.  28,  s.  11,12;  Fost.  271;  but  if  charged  with  a  breach  of 
the  peace,  or  other  misdemeanor  merely,  Fost,  271 ;  1  Hale,  481 ;  2  Hale> 
1 17,  or  if  the  arrest  were  intended  in  a  civil  suit,  1  Hale,  481 ;  Fost.  271, 
or  if  a  press-gang  kill  a  seaman  or  other  person  flying  from  them,  R.  «. 
Browning,  1  East,  P.  C.  312;  and  see  Id.  306;  Doug.  207,  the  killings 
in  these  cases,  would  be  murder,  unless,  indeed,  the  homicide  were  oc- 
casioned by  means  not  likely  or  intended  to  kill,  such  as  tripping  up  his 
heels,  giving  him  a  blow  of  an  ordinary  cudgel,  or  other  weapon  not 
likely  to  kill,  or  the  like;  in  which  case  the  homicide,  at  most,  would  be 
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manslaughter  only.     See  Fost.  271.     As  to  homicide  by  firing  mto  sf 
smuggling  vessel,  see  3  &  4  W.  4,  c.  53,  s.  59,  post. 

4.  In  case  of  a  riot  or  rebellious  assembly,  the  officers  endeavouring 
to  disperse  the  mob  are  justifiable  in  killing  them,  both  at  common  law,  1 
Hale,  495;  1  East,  P.  C.  304,  and  by  the  riot  act,  1  G.  1,  st.  2,  c  5, 
if  the  riot  cannot  otherwise  be  suppressed.     4  Bl.  Com.  179,  180. 

5.  Where  a  criminal  is  executed  by  the  proper  officer  in  pursuance  of 
his  sentence,  this  is  justifiable  homicide.     4  Bl.  Com.  178.     But  if  it 

be  done  by  any  other  person,  1  Hale,  501,  or  not  done  in 
[  *429  ]  ^strict   conformity   with  the  sentence,  as,  for  instance,  if  an 

officer  behead  one  who  is  adjudged  to  be  hanged,  or  the  con- 
trary, 3  Inst.  52;  1  Hale,  501,  it  is  murder. 


Indictment  for  Murder  by  Shooting. 

Commencement  as  ante^  p.  405] — did  make  an  assault;  and  that  ihe 
said  J.  S.,  a  certain  pistol,  of  the  value  of  five  shillings,  then  and  there 
loaded  and  charged  with  gunpowder  and  one  leaden  bullet,  (which  pistol 
he  the  said  J.  S.  in  his  right  hand  then  and  there  had  and  held),  to, 
against,  and  upon  the  said  J.  N.  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  shoot  and  discharge  ;  and  that  the  said  J. 
S.,  with  the  leaden  bullet  aforesaid,  out  of  the  pistol  aforesaid  then  and 
there  by  force  of  the  gunpowder  shot  and  sent  forth  as  aforesaid,  the 
said  J.  N.,  in  and  upon  the  left  breast  of  him  the  said  J.  N.,  a  little 
above  the  left  pap  of  him  the  said  J.  N.,  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  strike,  penetrate,  and  wound, 
given  to  the  said  J.  N.  then  and  there,  with  the  leaden  bullet  aforesaid,  so  as 
aforesaid  shot,  discharged,  and  sent  forth  out  of  the  pistol  aforesaid,  by  the 
«aid  J.  S.,  in  and  upon  the  left  breast  of  him  the  said  J.  N.,  a  little  above 
the  l^ft  pap  of  him  the  said  J.  N.,  one  mortal  wound  of  the  depth,  &c., 
as  in  the  last  precedent,  ante,  p.  405. 

For  the  evidence  accessary  to  support  this  indictment,  see  ante,  p. 
406  e/  seq. 


Indictment  for  Murder,  hy  throwing  a  Stone, 

Commencement  as  ante^  p.  405] — did  make  an  assault;  and  tiiat  the 
said  J.  S.  a  certain  stone,  of  no  value,  which  he  the  said  J.  S.  in  his 
right  hand  then  and  there  had  and  held,  to,  against ,  and  upon  the  said  J. 
N.,  then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  cast  and  throw;  and  that  the  said  J.  S.,  with  the  stone  aforesaid,  so 
cast  and  thrown  by  him  as  aforesaid,  the  said  J.  N.  in  and  upon  the  right 
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side  of  the  head,  near  the  right  temple  of  him  the  said  J.  N.  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike  and 
wound,  giving  to  the  said  J.  N.  then  and  there,  with  the  stone  aforesaid, 
so  as  aforesaid  by  the  said  J.  8.  casl  and  thrown,  in  and  upon  the  said 
right  side  of  the  head,  near  the  right  temple  of  him  the  said  J.  N.,  one 
mortal  wound  of  the  hngth  of  three  inches,  and  of  the  depth  of  one  inch, 
&c.  &c.  as  in  the  precedent^  ante^  p.  405.  The  cause  of  the  death  must 
be  stated  to  have  arisen  from  the  throwing  the  stone.  A  statement  that  the 
prisoners^  ^'  with  certain  stones,"  in  and  upon  the  deceased  cast  and 
threw,  and  that  they,  with  the  said  stones  so  cast  and  thrown,  struck  the 
deceased,  then  and  there  giving  him,  by  the  casting  and  throwing  of  the 
said  stones,  a  mortal  wound,  ^c,  was  holden  sufficiently  to  shew  that  the 
death  was  occasioned  by  stones  which  the  prisoners  threw,  R.  o.  Dale,  I 
Mood.  C-  C.  5. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante,  p. 
406  et  seq. 


^Indictment  for  Murder  by  Beating.  [  *430  ] 

Commencement  as  ante,  p.  405] — did  make  an  assault  ;  and  that  the 
said  J.  S.,  with  both  his  hands,  the  said  J.  N.  to  and  against  the  ground, 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
cast  and  throw  ;  and  that  the  said  J.  S.,  with  both  the  hands  and  feet 
of  him  the  said  J.  S.,  then  and]there,  and  whilst  the  said  J.  N.  was  so 
lying  upon  the  ground,  the  said  J.  N.  in  and  upon  the  head,  stomach, 
back,  and  sides  of  him  the  said  J.  N.,  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  strike,  beat,  and  kick,  giving  to  the 
said  J.  N.  then  and  there,  as  well  by  the  casting  and  throwing  of  him  the 
said  J.  N.  to  the  ground  as  aforesaid,  as  also  by  the  striking,  beating, 
and  kicking  the  said  J.  N.  in  and  upon  the  head,  stomach,  back,  and  sides 
of  him  the  said  J.  N.,  with  both  the  hands  and  feet  of  him  the  said  J.  S., 
in  manner  aforesaid,  several  mortal  bruises  in  and  upon  the  bead,  stomach, 
back,  and  sides  of  him  the  said  J.  N.;  of  which  said  several  mortal  bruis- 
es, &c.,  as  in  the  precedent^  ante,  p.  411,  &c.  Where  the  indictment 
charged  that  the  defendants,  j9.  and  B,,in  and  upon  C  did  make  an  as- 
sault, and  that  Ji.  with  a  certain  stick,  ^c,  and  B.  mth  a  certain  stick, 
^c,  the  said  C.  did  strike  and  beat,  ^c,  ^^  thereby  then  giving  him  the 
said  C."  divers  mortal  wounds,  ^c,  it  was  held  bad  as  not  sufficiently 
shewing  to  which  of  the  defendants  the  word  "  giving^^  referred.  Reg  9. 
Jones,  I  C.  &  P.  243. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante,  p.  406 
et  seq. 
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Indictment  far  Murder  by  Riding  over  the  Deeeaeed. 

Comnuncement  as  anie^  p.  405"] — did  make  an  assault;  and  that  the 
said  J.  S.,  then  and  there  riding  upon  a  certain  horse,  of  the  price  of 
twenty  pounds,  the  said  horse  in  and  upon  the  said  J.  N.  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  ride  and  force, 
and  him  the  said  J.  N.,  with  the  horse  aforesaid,  then  and  there,  by  such 
riding  and  forcing,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  cast  and  throw  to  the  ground;  by  means  whereof  the  said  horse,  with 
fais  hinder  feet,  him  the  said  J.  N.,  so  cast  and  thrown  to  and  upon  the 
ground  as  aforesaid;  in  and  upon  the  hinder  part  of  the  head  of  him  the 
said  J.  N.  then  and  there  did  strike  and  kick,  thereby  then  and  there  giv- 
ing to  the  said  J.  N.,  in  and  upon  the  said  hinder  part  of  the  head  of  him  the 
said  J.  N.  one  mortal  fracture  and  contusion,  of  which  said  mortal  frac- 
ture and  contusion  he  the  said  J.  N.  then  and  there  instantly  died;  and  so 
the  jurors,  &c.  &c.,  as  in  the  precedent,  ante,  p.  405,  4^. 

For  the  evidence  necessary  to  support  this  indictment^  see  ante,  p. 
406,  et  eeq. 


Indictment  for  Murder  by  Strangling. 

Commencement  as  ante,  p.  405 J— did  make  an  assault;  and  that  the 
said  J.  S.  a  certain  silk  handkerchief,  of  the  value  of  one  shilling,  about 

the  neck  of  him  the  said  J.  N.  then  and  there  feloniously, 
[  *431  ]  ^wilfully,  and  of  his  malice  aforethought,  did  fix,  tie,  and  fasten, 

and  that  the  said  J.  S.,  with  the  silk  handkerchief  aforesaid,  him 
the  said  J.  N.  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  cboak,  suffocate,  and  strangle;  of  which  said  choaking, 
suffocation,  and  strangling,  he  the  said  J.  N.  then  and  there  instantly 
died;  and  so,  ftc.  &c.,  as  in  the  precedent,  atUe,  p.  405,  ^c.  The 
phrase  ^^  about  the  necA:,"  in  an  indictment  for  murder,  is  good,  and  is 
not  open  to  the  same  objection  as  '*  about  the  breast.^^  R.  r.  Culkin,  5 
C.  &  P.  121. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante,  p. 
406  et  Hq, 


Indictment  for  Murder  by  Drowning, 

Commencement  as  ante,  p.  405] — did  make  an  assauh;  and  that  the 
said  J.  8.  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore* 
thought,  did  take  the  said  J.  N.  into  both  the  hands  of  him  the  said  J.  S. 
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and  then  and  there  Teloniously,  wilfully,  and  of  his  raalice  aforethoagfat, 
did  cast,  tlirow,  and  push  the  said  J.  N.  into  a  certain  pond  there  situate, 
wherein  there  was  a  great  quantity  of  water;  by  means  of  which  said 
casting,  throwing,  and  pushing  of  the  said  J.  N.  into  the  pond  aforesaid 
by  the  said  J.  S.,  he  the  said  J.  N.,  in  the  pond  aforesaid,  with  the  water 
aforesaid,  was  then  and  there  choaked,  suffocated,  and  drowned;  of 
which  said  choaking,  suflbcaiion,  and  drowning,  he  the  said  J.  N.  then 
and  there  instantly  died;  and  so,  &c.  &c.,  as  in  the  precedint,  anlBy  p. 
405. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante,  p. 
40G  tt  seq.:  and  see  R.  9.  Dyson,  R.  &.  R.  523,  (ante,  p.  412);  R*  «• 
Russell,  1  Mood.  C.  C.  356,  (ante,  p.  8.) 


liulictinenl  for  Murder  by  Starving. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
carpenter,  not  having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  sedu.^ed  by  the  instigation  of  the  devil,  and  of  his  malice  aforethought 
contriving  and  intending  one  J.  N.  then  being  an  apprentice  to  him  the 
said  J.  S.,  feloniously  to  starve,  kill,  and  murder,  on  the  third  day  of 
August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
and  on  divers  days  and  times  between  that  day  and  the  twenty-eighth 
day  of  the  same  month,  in  the  same  year,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  the  said  J.  N.,  his 
apprentice  as  aforesaid,  in  the  peace  of  God  and  of  our  said  lady  the 
Queen,  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice  afore* 
thought,  did  make  divers  assaults;  ar.d  that  the  said  J.  8.,  on  the  said 
third  day  of  August,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  him  the  said  J.  N.,  in  a  certain  room  in  the  dwell* 
ing-house  of  him  the  said  J.  S.  there  situate,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  secretly  confine  and  imprison,  and  that  the 
said  J.  S.  from  the  said  third  day  of  August,  in  the  year 
♦last  aforesaid,  until  the  twenty-eighth  day  of  the  same  month,  [  •432  ] 
in  the  same  year,  at  the  parish  aforesaid,  in  the  county  afore- 
said,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  neglect, 
omit,  and  refuse  to  give  and  administer,  and  to  permit  and  suffer  to  be 
given  and  adminstered,  to  him  the  said  J.  N.,  sufficient  meat  and  drink 
necessary  for  the  sustenance,  support,  and  maintenance  of  the  body  of 
him  the  said  J.  N. ;  by  means  of  which  said  conffnement  and  imprison- 
ment, and  also  of  such  neglecting  and  jrefusing  to  give  and  administer, 
and  to  permit  and  suffer  to  be  given  and  administered  to  the  said  J.  N., 
foch  meat  and  drink  as  were  sufficient  and  necessary  for  the  sustenance, 
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fupport,  aod  maiateDance  of  the  body  of  liiin  ibe  said  J.  N.,  be  (be  said  J. 
N.,  from  the  said  third  day  of  August,  iu  the  year  last  aforesaid,  unul  (be 
twenty-eighth  day  of  ihe  same  monlh,  in  the  same  year,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  languish,  &c.  &e.  a*  m  the  preced- 
ent, atae,  p.  405.  If  tKe  indiclnwnt  be  for  refuting  to  supply  the  ap- 
prentice xnth  neeetaariei,  it  muit  alale  that  Iht  apprentice  aas  of  tender 
yearti  unable  to  provide  for  himelf.  Reg.  v.  Friend,  U.  &  R.  20: 
Reg.  ».  Marriott,  8  C.  &  P-  425.  Where  the  indictment  charges  ati 
impritoning,  that  eu^ientbj  ehem  the  dvti/  to  evpply  food;  but  if  U  do 
not,  then  it  muit  allege  a  duty  in  the  defendant  to  lupply  Ihe  deceatrd 
with  food.     Reg.  o.  Edwards,  3  C.  &  P.  611. 

The  evidence  is  the  same  as  tlwt  mentioned  ante,  p.  406  it  uq.;  but 
in  addition  lo  it  yoo  must  prove  that  J.  N.  was  the  apprentice  of  J-  S., 
or  at  least  acted  as  such. 


Indictment  for  Murder  by  Potion. 

Middlesex,  to  wit:— The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  not  having  the  fear  of  God  before  .his  eyes,  but  being  moved 
and  seduced  by  the  insiigalion  of  the  devil,  and  of  his  malice  aforethought 
wickedly  coolriving  and  intending  one  J.  N.,  with  poison,  wilfully,  felooi-  " 
oasly,  and  of  his  malice  aforethought  to  kill  and  murder,  on  ihe  3rd  day 
of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  felon- 
iously, wilfully,  and  of  his  malice  aforethought,  a  large  quantity  of  a  cer- 
tain deadly  poison  called  white  arsenic,  to  wit,  Ihe  quantity  of  two 
drachms  of  the  said  white  arsenic,  did  put,  mix  and  mingle  into  and  with 
a  certain  quantity  of  beer  which  the  said  J.  N.  was  then  and  there  about 
to  drink,  (the  said  J.  S.  then  and  there  well  knowing  thai  he  the  said  J. 
N.  intended  and  was  then  and  there  about  to  drink  ilie  said  beer,  and  the 
■aid  J.  S.  then  and  there  also  well  knowing  the  said  white  arsenic,  so  as 
aforesaid  by  him  put,  mixed,  and  mingled  into  and  w>th  the  said  beer,  to 
be  a  deadly  poison) ;  and  that  ibe  ssid  J.  N.  afterwards,  to  wit,  on  tlie 
day  and  year  aforesaid,  at  the  parish  aforesaid.  In  the  county  aforesaid, 
did  take,  drink,  and  swallow  down  a  large  quantity,  to  wit,  half  a  pint  of 
the  said  beer  with  which  the  said  white  arsenic  was  so  mixed  and  mingled 
by  the  said  J.  S-,  as  aforesaid,  (he  Ibe  said  J.  N.,  at  the  time  he  so 
took,  drank,  and  swallowed  down  the  said  beer,  not  knowing  there  was 

any  while  arsenic,  or  any  other  poisonous  or  hurtful  ingredient 
[  M33  ]  mixed  or  "mingled   with  the  said  beet);  by   means  whereof 

be  the  said  J.  N.  then  and  there  became  sick  and   greatly  dis- 
tempered in  his  body;  and  tlie  said  J.  N.  of  the  poison  aforesaid,  so  by 
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btm  taken,  d  unk,  ai)d  swallowed  down  as  aforesaid,  and  of  the  sickness 
occasioned  thereby,  from  the  said  third  dav  of  August,  in  the  year  last 
aforesaid,  until  the  twenty-eighth  day  of  die  same  month,  in  the  same 
year,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  &c. 
&c.,  Min  the  precedent^  ante^  p.  405.  Jin  indictment  which  eharges 
only  that  by  meane  of  the  taking  and  swallowing  of  the  poison^  the  dC" 
ceased  ^^  became  mortally  sick  and  distempered  in  his  fro<{y,"  '^  and  of 
the  said  mortal  sickness  diedj^^  is  good,  vnlhout  stating  that  he  died  ^*  of 
the  poison  aforesaid^  Reg.  v,  Sandys,  C.  &  Mar.  345;  2  Mood.  C. 
C-  227. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante,  p.  406 
et  seq.;  and  see  Reg.  v.  Alison,  8  C.  &  P.  418,  (ante,  p.  412):  Reg. 
V.  Leddingion,  9  C.  &  P.  79,  (ante,  p.  8.) 


Indictment  against  a  Woman  for  the  Murder  of  her  Child. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oatl» 
present,  that  A.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  single 
woman,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
being  big  with  a  male  child,  did  then  and  there  dring  forth  of  the  body  of 
her  the  said  A.  S.  the  said  male  child  alive:  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  A.  S.,  not  hay- 
ing the  fear  of  God  before  her  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  afterwards,  to  wit,  on  the  day  and  year  aforesaid) 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  the  said  male  child,  the  name  whereof  is  to  the  jurors  aforesaid  un- 
known, in  the  peace  of  God  and  of  our  lady  the  Queen  then  and  there  being, 
feloniously,  wilfully  and  of  her  malice  aforethought,  did  make  an  assault;  and 
that  the  said  A.  8.  did  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  6)c,  clasp,  and  press  both  the  hands  of  her  the  said  A.  S. 
upon  and  around  the  neck  of  the  said  male  child;  and  that  the  said  A.  S., 
with  her  hands  so  6xed,  ckisped,  and  pressed  upon  and  around  the  neck 
of  the  said  male  child  as  aforesaid,  him  the  said  male  child  then  and  there 
feloniously,  wilfully,  and  of  her  malice  afoiethought,  did  choak,  suffocate, 
and  strangle;  of  which  said  choaking,  suffocation,  and  strangling,  he  the 
said  male  child  then  and  there  instantly  died;  and  so,  &c.  &c.,  as  in  the 
precedentj  anUj  p.  405.  If  the  killing  were  by  other  meansy  the  statement 
can  readily  be  framed  from  one  of  the  foregoing  precedents.  Jis  to  the 
naming  and  description  of  the  child^  see  the  cases,  ante,  p.  SI. 

By  Stat.  9  6.  4,  c.  31,  s.  14,  (post,  p.  434),  if  the  defendant  be  ac- 
quitted of  the  murder,  (and  the  jury  find  that  she  was  delivered  of  a  child) 
and  it  appear  m  evidence  that  she  did  by  secret  burying  or  otherwise  dis- 
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posing  of  the  ilead  body  of  such  child  endeavour  lo  conreal  ihe  binli  ibere- 
of),  the  jury  may  find  her  guiliy  of  rhe  concealiuent,  and  she  shall  ibere- 
upon  be  imprisoned,  uiib  or  niihoul  bard  labour,  )o  the  common  gaol  or 

house  of  correction,  for  any  term  not  exceeding  two  years. 
[  *434  ]  "This  enactment  extends  to  a  triul  on  the  coroner's  inquest,  as 

well  as  Ujion  a  bill  found  by  tiie  grand  jury.  It.  r.  Cole,  2 
Leach,  1095;  a  Camp.  371:11.1-.  Maynard,  R.  &  R.  240.  No  per- 
son but  the  mother  can  be  so  convicted.  Reg.  e.  Wright,  9  C.  &  P. 
754. 

EvUenct, 

Prove  that  the  prisoner  was  delivered  of  ihe  child,  wliicb  is  usually 
done  by  tircumsianiial  evidence;  (sceanie,  j).  122);  pi'ove  iliEt  the  cbiid 
was  alive  when  born;  and  prove  ihe  murder,  as  directed  ante,  p.  40(>e( 
teq.  If  you  fail  in  proving  the  delivery,  ibe  defendant  may  still  be  con- 
victed of  the  murder  or  maiislaugbier;  or  if  you  surceed  in  provhig  the 
Jelivery,  and  that  the  defendant  concealed  the  binb  of  ibe  child,  but  fail 
in  proving  thai  it  was  born  alive,  or  fail  in  proving  ihe  murder  in  other  re- 
spects, the  defendant  may  neveriheless  be  convicted  of  the  concealment; 
and  in  the  latter  case  it  will  not  be  necessary  to  prove  whether  ibe  child 
died  before,  at,  or  afierits  birlb.  9  G.  4,  c.  31,  s.  14,  infrii.  Where, 
however,  the  indictment  for  murder  is  bad  for  not  describiug  the  child 
properly,  the  defendant  cannot  be  convicted  on  that  indictment  for  the 
concealment.     R,eg.  v.  Hicks,  8  M.  &.  Rob.  302. 

It  must  be  proved  that  ibe  child  was  born  alive;  that  is,  ilial  it  was 
alive  after  the  whole  body  of  the  child  was  in  ihe  world;  R.  t>.  Pootton, 
5C.  &P.  329:  R.  •>.  Crutchley,  7  C.  &  P.  814:  R.  tr.  Sellis,  Id.  850; 
and  there  must  be  an  independent  circulation  in  the  child  before  it  can  be 
accounted  alive;  R.  t.  Enoch,  5  C.  &  P.  539:  Reg.  ».  Wright,  9  C.  fit 
P.  754;  but  it  seems  that  the  circumstance  of  its  being  still  connected 
with  the  mother  by  the  umbilical  cord  will  not  preveol  the  killing  of  it 
from  being  murder.  R.  v.  Crutchley,  luprii:  Reg.  u.  Reeves,  9  C.  & 
P.  25. 

Putting  the  lungs  of  the  child  into  water  was  formerly  a  very  usual  test 
for  ascertaining  whether  the  child  was  born  alive  or  doi:  if  the  lungs  float- 
ed, it  was  presumed  thai  the  child  was  born  alive;  otherwise,  if  ihey  sunk; 
at  present,  however,  very  little  confidence  is  placed  in  this  lest,  as  to  the 
luogs  floating,  particularly  if  ilie  child  were  dead  any  length  of  time  before 
the  experiment  was  made.  Moreover,  a  child  may  be  born  alive,  and  not 
breathe  for  some  time  after  lis  birth— ;)er  Parlu,  J.,  R.  v.  Brain,  6  C. 
&  P.  349.  If  the  child  appear  lo  have  arrived  at  its  debitvm  parliii  ttm- 
piu  the  presumption  is  that  it  was  born  alive;  and  if,  in  addition  to  this. 
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U  be  proved  that  there  were  marks  of  violeoce  on  the  child,  sufficient  to 
have  caused  its  death,  the  presumption  becomes  very  strong  indeed. 
As  to  the  coDcealroent,  su  the  evidence  to  the  next  precedent. 


MOTHERS    CONCEALING    THE    BIRTH    OP    CHILDREN. 

Statute. 

9  G.  4,  c.  31,  s.  14] — Enacts,  that   if  any  woman  shall  be  delivered 
of  a  child,  and  shall,  by  secret  burying,  or  otherwise  disposing  of  the  dead 
body  of  the  said  child,  endeavour  to  conceal  the  birth  thereof, 
♦every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  be-  [  *435  J 
ing  convicted  thereof,  shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any 
term  not  exceeding  two  years;  and  it  shall  not  be  necessary  to  prove 
whether  the  child  died  before,  at,  or  after  its  birth:  Provided  always,  that 
if  any  woman  tried  for  the  murder  of  her  child  shall  not  be  convicted 
thereof,  it  shall  be  lawful  for  the  jury  by  whose  verdict  she  shall  be  ac- 
quitted, to  find,  in  case  it  shall  appear  in  evidence  that  she  was  delivered 
of  a  child,  and  that  she  did,  by  secret  burying  or  otherwise  disposing  of 
the  dead  body  of  such  child,  endeavour  to  conceal  the  birth  thereof;  and 
thereupon  the  court  may  pass  such  sentence  as  if  she  had  been  convicted 
upon  an  indictment  for  the  concealment  of  the  birth. 

Indictment. 

Commencement  as  in  the  last  precedent] — in  the  county  aforesaid,  being 
then  and  there  big  with  a  child,  was  then  and  there  delivered  of  the  said 
child  alive,  which  said  child  then  and  there  instantly  died:  and  that  the 
said  A.  S.,  being  so  delivered  of  the  said  child  as  aforesaid,  did  then  and 
there  unlawfully  endeavour  to  conceal  the  birth  of  the  said  child,  by  se- 
cretly burying  ("  by  secret  burying  or  otherwise  disposing  of^^)  the  dead 
body  of  the  said  child;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  Md  a  second  county  stating  that  the  child  was  born  dead^ 
and  state  the  means  of  concealment  speciallyy  when  it  is  otherwise  than  by 
secret  burying,  ^n  indictment  for  concealing  the  birth  ^'  by  secretly  dis^ 
posing  of  the  dead  6odfy,''  ^c.  without  shewing  the  mode  of  dispos- 
ing of  it,  is  bad.  Reg.  v.  HounseV,  2  M.  ^  Rob.  292.  Where 
the  indictment  charged  that  the  defendant  cast  and  threw  the  dead  body  of 
the  child  into  the  soil  in  a  certain  privy,  ^^  and  did  thereby  then  and  there 
unlawfully  dispose  of  the  dead  body  of  the  said  child,  and  endeavour  to 
conceal  the  birth  thereof ;^^  it  was  held  sufficient;  the  word  ^^  thereby^'*  be* 
ing  referred  as  well  to  the  endeavour  as  to  the  disposing  of  the  body. 
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Reg.  V.  Cozheady  i  C.  ^  K.  623.     The  indictment  need  not  etaU  whe- 
ther the  child  died  befarey  atj  or  after  its  birth.     Id. 

Misdemeanor,  imprisoDment,  with  or  without  hard  labour,  m  the  com- 
moD  gaol  or  house  of  correction,  not  exceeding  two  years.  9  G.  4,  c. 
31,  s.  14.  This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence, 

Prove  that  the  defendant  was  delivered  of  a  male  or  female  child  as 
stated  in  the  indictment;  that  the  child  was  dead;  it  is  immalerial  whether 
it  died  before,  at,  or  after  its  birth;  9  G.  4,  c.  31,  s.  14;  and  prove  the 
concealment,  &c.,  in  the  mode  stated  in  the  indictment.  Upon  the  sta- 
tute 21  J.  1 ,  c.  27,  (which  made  the  concealment  of  the  birth  of  a  bas- 
tard child  in  effect  conclusive  evidence  of  the  murder),  if  any  person, 
even  an  accomplice,  were  present  at  the  time  of  the  birth,  R.  v.  Peat, 
2  Fost.  P.  C.  220,  or  if  the  mother  called  for  help,  or  had  previously 
confessed  her  pregnancy,  Id.  223,  these  circumstances  were  holden  to 
negative  the  concealment;  but  where  a  woman,  delivered  of  a 
[  '436  ]  seven  months'  child,  threw  it  down  *lhe  privy,  and  it  appear- 
ed that  another  woman,  charged  as  an  accomplice,  knew  of  the 
birth;  upon  an  indictment  for  murder  against  the  two,  the  jury  found  the 
mother  guilty  of  the  concealment;  and  the  point  being  saved  upon  a  doubt 
whether  it  was  a  case  wiibin  the  statute  43  G.  3,  c  58,  as  a  second  per- 
son knew  of  the  birth,  the  judges  held  that  the  act  of  throwing  the  child 
down  the  privy  was  evidence  of  the  endeavour  to  conceal  the  birth,  and 
that  the  conviction  was  right.  R.  r.  Cornwall,  R.  &  R.  336.  Where 
a  woman  was  delivered  of  a  child,  the  dead  body  of  which  was. found  in 
a  bed  amongst  tlie  feathers,  but  there  was  no  evidence  to  shew  who  put 
it  there,  and  it  appeared  that  the  mother  bad  sent  (or  a  surgeon  at  the 
time  of  her  confinement,  and  bad  prepared  child's  clothes,  the  judge  di- 
rected an  acquittal  of  the  charge  for  endeavouring  to  conceal  the  birth. 
R.  V.  Higley,  4  C.  &  P.  866.  But  where  the  mother  caused  the  body 
of  her  child  to  be  secretly  buried,  with  a  view  to  conceal  the  birth,  it  was 
holden  that  she  might  be  convicted  of  the  concealment,  though  she  had 
previously  allowed  the  birth  to  be  known  to  some  persons.  R.  t^.  Doug- 
las, 1  Mood.  C.  C.  480.  On  the  other  hand,  the  denial  of  the  birth 
only  is  not  sufficient  to  convict  her;  she  must  be  proved  to  have  done 
some  act  of  disposal  of  the  body  after  tlie  child  was  dead.  Reg.  v.  Tur- 
ner, 8  C.  &  P.  755.  And  it  has  been  ruled  in  several  cases,  ibata  j!iial 
disposing  of  the  body  must  be  shewn,  and  that  hiding  it  in  a  place  from 
which  a  further  removal  was  contemplated,  will  not  support  the  indictment; 
Reg.  V.  Snell,  2  M.  &  Rob.  44:  Reg.  v.  Ash,  Id.  294:  Reg.  t.  Bell, 
lb.;  but  those  cases  are  overruled  by  Reg.  v.  Goldthorpe,  2  Mood.  C. 
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C.  244;  C.  &  Mar.  335,  where  it  was  boldeo  by  a  majority  of  the 
judges,  that  the  putting  of  the  dead  body  between  the  bed  and  a  mat- 
tress was  a  sufficient  disposing  of  it  to  constitute  an  offence  within  the 
statute. 


CAUSING   ABORTION. 


SlatiU$. 


7  W.  4,  &  1  Vict.  c.  85,  s.  6] — Enacts,  that  wliosoever,  with  intent 
to  procure  the  miscarriage  of  any  woman,  shall  unlawfully  administer  to 
her,  or  cause  to  be  taken  by  her,  any  poison  or  other  noxious  thing,  or 
shall  unlawfully  use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the 
term  of  his  or  her  natural  life,  or  for  any  term  not  less  than  fifteen  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

Sect.  8 — Place  and  Mode  of  Conjinemeni] — Enacts,  that  when  any 
person  shall  be  convicted  of  any  offence  punishable  under  this  act,  for 
which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also  to  di- 
rect that  the  offender  shall  be  kept  in  solitary  confinement 
*for  any  portion  or  portions  of  such  imprisonment,  or  im-  [  *437  ] 
prisonment  with  hard  labour,  not  exceeding  one  month  at 
any  one  time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the 
court  in  its  discretion  small  seem  meet. 

Indictment  for  administering  Poison  to  procure  Miscarriage. 

Middlesex,  to  wit : — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  8.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  on  the  third  day  of  August,  in  the  nhitb  year  of  the  reign  of  our 
sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  and  unlawfully  did  administer  to,  and  cause  to  be  taken  by 
one  A.  N.,  {^^  administer  to  Aer,  or  cause  to  be  taken  by  Aer'^),  a  large 
quantity  of  a  certain  noxious  thing  called  savin,  to  wit,  two  ounces  of  the 
said  noxious  thing  called  savin,  {^^  poison  or  other  noxious  thing^^)^  with 
intent  then  and  there  and  thereby  to  procure  the  miscarriage  of  the  said  A. 
N.,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity,  ff  there 
be  any  doubt  m  to  tlu  drug  adminitteredy  it  may  be  prudent^  perhaps,  lo 
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state  it  in  different  toaySy  in  several  counts^  and  add  a  count  stating  it  to 
be  '^  a  certain  noxious  thing  to  the  jurors  aforesaid  unknown." 

Felony,  transportation  for  life,  or  for  not  less  than  fifteen  years,  or  im- 
prisonment not  exceeding  three  years,  7  W.  4  &  I  Vict,  c.  8,  s.  6,  with 
or  without  hard  labotir,  and  with  or  without  solitary  confinement,  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  ibonths 
in  any  one  year.  Id.  s.  8.  This  offence  is  not  triable  at  any  quarter 
sessions.     5  &  6  Vict.  c.  38,  s.  1,  {ante^  p.  69). 

Evidence, 

To  support  this  indictment,  it  must  be  proved  : — 

1.  That  the  defendant  administered  to  or  caused  to  be  taken  by  A. 
N.,  the  poison,  &c.  mentioned  in  the  indictment:  or,  perhaps,  proof  of 
any  other  substance  or  thing  ejusdem  generis  would  be  sufficient,  as  in  the 
case  of  murder.  (See  ante,  p.  406).  R.  v,  Phillips,  3  Camp.  74:  R. 
V.  Coe,  6  C.  ti  P.  403.  Where  the  defendant  gave  the  prosecutrix  a 
cake  containing  poison,  which  she  merely  put  into  her  mouth  and  spit  out 
again,  and  did  not  swallow  any  part  of  it,  it  was  holden  that  the  mere  de- 
livery to  the  woman  did  not  constitute  an  administering  within  the  mean- 
ing of  the  statute,  although  the  judges  seemed  to  think  that  swallowing  it 
was  not  essential.  R.  v,  Cadman,  1  Mood.  C.  C.  114.  But  it  is  not 
necessary  that  there  should  be  an  actual  delivery  by  the  hand  of  the  defen- 
dant. R.  V,  Harley,  4  C.  &  P.  369.  It  is  not  sufficient  that  the  defen- 
dant ni(  rely  imagined  that  the  thing  administered  would  have  the  efiect  in- 
tended, as  in  another  case  under  this  section  of  the  statute  (see  post,  p. 
438)  ;  but  it  roust  also  appear  that  the  drug  administered  was  either  a 
"  poison"  or  a  "  noxious  thing." 

2.  It  must  be  proved  that  the  drug  in  question  was  administered  with 
intent  to  procure  the  miscarriage  of  A.  N.  Whether  it  were  in  fact  a 
drug  likely  or  calculated  to  produce  that  effect,  seems  to  be  immaterial, 
provided  the  intent  be  proved,  and  the  drug  were  ^^  a  poison"  or  ^^  other 

noxious  thing." 
[  *438  ]       *3.  The  statute  43  G.  3,  c.  68,  and  9  G-  4,  c.  31,  s.  14, 

contained  provisions  applicable  to  women  quick  and  not  quick 
with  child,  and  so  clearly  shewed,  that,  to  be  an  offence  within  those  acts, 
the  woman  must  have  been  pregnant  at  the  time.  See  R.  v.  Scudder,  1 
Mood.  C.  C.  216  ;  3  C.  &  P.  605.  But  in  ihis  act  these  provisions  are 
omitted,  and  the  offence  is  to  procure  the  miscarriage  of  ^'  any  womao." 
It  would  therefore  seem  to  be  immaterial  whether  the  woman  was  or  was 
not  pregnant  at  the  time. 
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tndietmetU  for  using  Instruments  to  procure  Miscarriage. 

Commencement  as  in  the  last  precedent] — io  the  county  aforesaid,  felo- 
niously and  unlawfully  did  use  a  certain  instrument,  ^  any  instrument  or 

other  means  tohatever^^)^  called  a ,  by  then  and  there  [state  the  mode 

of  using  the  instrument] ^  with  intent,  Jic.  [as  in  the  last  precedent]. 

Felony.     See  the  last  precedent. 

Evidence, 

The  evidence  will  be  the  same  as  in  the  last  case,  with  this  exception^ 
that  instead  of  proving  the  administering  of  the  poison,  &c.,  it  must  be 
proved  that  the  defendant  used  the  instrument  mentioned  in  the  manner 
described  in  the  indictment.  If  the  prosecutor  fail  in  proving  the  intent, 
the  defendant  may  be  convicted  of  an  assault.  7  W.  &  4  &  1  Vict.  c. 
85,  s.  11,  (ante,  p.  253 ;  and  see  p.  258). 


POISONING    WITU    INTENT    TO    MURDER,    &C. 

Statute. 

7  W.  4.  &  1  Vict.  c.  85,  s.  2] — Enacts,  that  whosoever  sliall  admin- 
ister to  or  cause  to  be  taken  by  any  person,  any  poison  or  other  destruc- 
tive thing,  or  shall  stab,  cut,  or  wound  any  person,  or  shall  by  any  means 
whatsoever  cause  to  any  person  any  bodily  injuiy  dangerous  to  life,  with 
intent  in  any  of  the  cases  aforesaid  to  commit  murder,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  suffer  death. 

Indictment  for  administering  Poison  ufith  intent  to  Murder, 

Commencement  as  anie^  p.  437] — in  the  county  aforesaid,  felonious- 
ly and  unlawfully  did  administer  to  one  J.  N.,  {^^administer  to  or  cause 
to  be  taken  by  any  person^^)^  a  large  quantity  of  a  certain  deadly  poi- 
son called  white  arsenic,  to  wit,  two  drachms  of  the  said  white  arse- 
nic, (**  any  poison  or  destructive  thing^^)y  with  intent  then  and  there 
and  thereby  feloniously,  wilfully,  and  of  his  rualice  aforethought, 
the  said  J.  N.  to  kill  and  murder;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  ag*ainst  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  Md  a  count  stating  that  the 
^defendant  "  did  cause  to  be  taken  by  .J.  N.  a  Inrge  quantity,"  [  *439  ] 
&c.;  and^  if  the  description  of  poison  be  doubtful^  add  counts 
describing  it  in  diffennt  ttays;  add  one  count  stating  it  to  be  "  a  certain 

destructive  thing  to  the  jurors  aforesaid  unknown."     The  indictment  must 
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alkge  the  thing  aiminiilered  to  he  pouanous  or  destruetite;  and  therefore 
''an  indictment  for  admimstering  sponge  mixed  mtit  milky  not  alleging 
the  sponge  to  be  destructive  ^  was  holden  had.  R.  ▼.  PowkSy  4  C.  4^  P. 
571.  ^  there  be  any  doubt  whether  the  poison  was  intended  for  J.  JV*., 
add  a  count  stating  the  intent  to  be  ^^  to  commit  murder^*  generatb/. 
See  Reg.  v.  Ryan^  2  M.  ^  Rob.  213,  infra. 

Felony,  death.  7  W.  4  &  1  Vici.  c-  85,  s.  2.  This  sentence  rosy 
be  recorded.  4  G.  4,  c.  48,  (ante,  p.  251).  This  offence  is  not  triable 
at  any  quarter  sessions.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  the  administering  of  the  poison,  &c*,  as  directed  ante,  p.  437. 
Where  a  female  servant,  in  preparing  the  breakfast  for  her  mistress,  put 
arsenic  into  the  coffee,  and  afterwards  told  her  mbtress  that  she  had  pre- 
pared  the  coffee  for  her,  and  she  (the  mistress)  drank  the  coffee;  Parkj 
J.,  held  that  it  was  an  administering  f?ithin  the  meaning  of  the  statute. 
R.  V.  Harley,  4  C.  &  P.  369.     So  also,  where  the  defendant  knowingly 
gave  poison  to  A.  to  administer  as  a  medicine  to  B.,  but  A.  neglecting  to 
do  so,  it  was  accidentally  given  to  B.  by  a  child,  this  was  holden  to  be 
an  administering  by  the  defendant,  as  much  as  if  she  had  given  it  to  B.  with 
her  own  hands.     Reg.  v.   Michael,  2  Mood.  C.  C   120;  9  0.   &  P. 
356.     Where  the  prisoner,  having  mixed  corrosive  sublimate  with  sugar, 
put  it  into  a  parcel,  directing  it  ^^  Mrs.  Daws,  Townhope,"  and  left  it 
on  the  counter  of  a  tradesman,  who  sent  it  to  Mrs.  Davis,  who  used 
some  of  the  sugar,  Gurney^  B.,  held  it  to  be  an  administering;  for  that, 
although  it  was  intended  for  Mrs.  Daws,  yet,  as  it  found  its  way  to  Mrs. 
Davis,  it  was  as  much  within  the  act  as  if  it  had  been  intended  for  Mrs. 
Davis.     R.  V.  Lewis,  6  C.  &  P.  161.     In  Reg.  v.  Ryan,  2  M.  &  Rob. 
213,  however,  Parker  B.,  after  consulting  ^Idtrsony  B.,  expressed  an 
opinion  that  an  indictment  for  causing  poison  to  be  taken  by   A.,  w^ith  in- 
tent to  murder  A.,  was  not  sustained  by  evidence  shewing  that  the  poison, 
though  taken  by  A.,  was  intended  for  another  person;  and  doubted  the 
propriety  of  the  decision  in  R.  v.  Lewis:  and  accordingly,  after  the  de- 
fendant had  been  convicted,  he  directed  a  fresh  indictment  to  be  preferred, 
charging  the  intent  to  be  generally  "  to  commit  murder;"  upon  which  the 
defendant  was  again  tried,  convicted,  and  sentenced.     Prove  also  the  in- 
tent to  murder,  by  circumstances  from  which  that  intent  may  be  implied. 
(See  ante,  p.  104).     R.  v.  Voke,  R.  &  R.  531.     Evidence  of  admin- 
istering at  different  times  may  be  given,  to  shew  the  intent.     R.  v.  Mogg, 
4  C.  &  P.  364. 

If  the  prosecutor  fail  in  establishing  the  intent,  the  defendant  cannot,  as 
it  seems,  be  found  guilty  of  an  assault  under  7  W.  4  &  1  Vict.  c.  85,  s. 
11,  (ante,  p.  253);  at  least  unless  the  indictment  charge  and  the  evidence 


MURD£R.  6S3 

prove  anaasault.     Reg. «.  Dilwortb,  2M.  ti  Rob.  561:  Reg.  v.  Draper, 
iC.tiK.  176. 


^ATTEMPT   TO    rOISON.  [   *440   1 

Statute. 

7  W.  4  &  1  Vict.  c.  85,  s.  3] — Enacts,  that  whosoever  shall  attempt 
to  administer  any  person  any  poison  or  other  destructive  thing,  or  shall 
shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  man- 
ner, attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  shall 
attempt  to  drown,  suffocate,  or  strangle  any  person,  with  intent,  in  any 
of  the  cases  aforesaid,  to  commit  the  crime  of  murder,  shall,  although  do 
bodily  injury  shall  be  effected,  be  guilty  of  felony,  and  being  convicted 
tliereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  bis  or  her  natural  life,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing three  years. 

Indictment  for  attempting  to  Poisonj  with  Jhttnt^  ^c. 

Commencement  as  ante^  p.  437] — iu  the  county  aforesaid,  feloniously 
and  unlawfully  did  attempt  to  administer  to  one  J.  N.  a  large  quantity  of 
a  certain  deadly  poison  called  white  arsenic,  to  wit,  two  drachms  of  the 
said  white  arsenic,  (^^  any  poieon  or  other  destructive  thing^^)  with  intent, 
ftc.  0$  in  l&e  hut  precedent. 

Felony,  transportation  for  life  or  not  less  than  fifteen  years,  or  impris- 
onment not  exceeding  three  years,  7  W.  4  Sl  I  Vict.  c.  85,  s.  3,  with  or 
without  bard  labour,  and  with  or  without  soUtary  confinement,  such  con- 
finement not  exceeding  one  month  at  any  one  time,  nor  three  noonths  in 
any  one  year.  Id.  s.  8,  (ante,  p.  437).  This  offence  is  not  triable  at 
any  quarter  sessions.     5  Hl  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  the  attempt  to  administer  the  poison  or  other  destructive  thing, 
as  stated  in  the  indictment.  The  circumstances  stated  in  R.  v.  Cadman, 
I  Mood.  C.  C.  114,  (ante,  p.  437),  would  probably  support  this  indict- 
ment. Prove  the  intent,  as  in  the  last  case.  It  is  immaterial  whether 
bodily  injury  be  or  be  not  effected. 

The  delivery  of  poison  to  an  agent,  with  directions  to  him  to  cause  it 
to  be  administered  to  another,  under  such  circumstances  that,  if  adminis* 


524  MANSLAUGHTER. 

tered,  the  agent  would  be  the  sole  principal  felon,  is  not  an  attempt  to  ad- 
minister within  the  statute.     Reg.  ».  Williams,  1  C.  &  K.  589. 


Sect.  2. 
manslaughter. 

Statute. 

9  G.  4,  c.  31,  s.  9] — Enacts,  that  every  person  convicted  of  man- 
slaughter shall  be  liable,  at  the  discretion  of  the  court,  to  be 
[  *441   ]  ^transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned,  with  or  without  bard  !a- 
hour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not  ex- 
ceeding four  years,  or  to  pay  such  fine  as  the  court  shall  award. 

Sect.  10 — Homicide  not  felonious] — Provides  and  enacts,  that  no 
punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill 
another  by  misfortune,  or  in  his  own  defence,  or  in  any  other  manner 
without  felony. 

Indictment. 

The  form  of  the  indictment  for  manslaughter  is  the  same  as  an  indict- 
ment for  murder,  omitting  the  words  "  of  his  malice  aforethought^^ 
throughout,  and  the  word  ^^  murder^^  in  the  latter  part  of  it.  It  need  not 
conclude  contra  formam  statuti.  R.  v.  Chatburn,  1  Mood.  C.  C.  403: 
R.  V.  Berry,  1  M.  &  Rob.  463.  The  evidence  is  also  the  same,  with 
this  exception,  that,  in  murder,  the  prosecutor  need  only  prove  the  homi- 
cide, without  going  into  evidence  of  the  circumstances  under  which  it 
was  committed;  in  manslaughter,  he  must  give  evidence  of  ail  the  facts 
of  the  case,  so  as  to  prove  the  homicide  to  be  manslaughter.  As  to  the 
cases  in  which  a  homicide  amounts  to  manslaughter  only,  and  not  to  mur- 
der, see  ante,  p.  410  et  seq. 

Under  this  indictment,  or  on  the  coroner's  inquisition,  the  defendant, 
if  acquitted  of  the  manslaughter,  may  be  convicted  of  an  assault,  under  7 
W.  4  &  1  Vict.  c.  85,  s.  11,  (ante,  p.  253).  Reg.  r.  Poole,  9  C  St 
P.  728.  See  Reg.  v.  Phelps,  2  Mood.  C.  C.  240;  C.  &  Mar.  180: 
Reg.  V.  M'Phane,  C.  &  Mar.  212  ;  Reg.  r.  Crumpton,  Id.  597:  R^. 
V.  Lewis,  1  C.  &  K.  419,  (ante,  p.  405).  Manslaughter  is  /elony, 
punishable  toith  transportation  for  life,  or  for  not  less  than  seven  years,  or 
ioith  imprisonment,  with  or  tcithout  hard  labour,  not  exceeding  four  years, 
or  with  fine.  9  G.  4,  c/31,  s.  9.  This  offence  is  not  triable  at  any 
quarter  sessions.     6  &  6  Vict.  c.  38,  s.  I,  (ante,  p.  69). 
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Sect.  3. 

ASSAULT. 

Indictment  for  a  Common  Assault. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queeo  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and 
our  lady  the  Queen  then  and  there  being,  did  make  an  assault,  and  him 
V  the  said  J.  N.  then  and  there  did  beat,  wound,  and  ill  treat,  and  other 
wrongs  to  the  said  J.  N.  then  and  there  did,  to  the  great  dam- 
age of  the  said  J.  N.,  and  against  the  *peace  of  our  lady  the  [  *442  ] 
Queen,  her  crown  and  dignity.  If  the  the  assault  toere  com' 
mitted  under  circumstances  of  aggravation^  you  may  state  them. 

Misdemeanor,  punishable  with  fine  or  imprisonment,  or  both.  A  de- 
fendant indicted  for  any  felony  which  includes  an  assault  on  the  person, 
may  now,  by  7  W.  4,  and  1  Vict.  c.  85,  s.  11,  (ante,  p.  253),  be  ac- 
quitted of  the  felony  and  found  guilty  of  an  assault  only,  and  In  such  case 
may  be  sentenced  to  imprisonment  with  hard  labour.  (See  ante,  p.  258). 
The  court  will  not  pass  judgment  for  an  assault  during  the  pendency  of 
an  action  for  the  same  assault.     R.  r.  Mahon,  4  Ad.  &  £11.  575. 

Evidence  for  the  Prosecution. 

Did  make  an  jSs^aub.]— An  assault  is  an  attempt  to  commit  a  forcible 
crime  against  the  person  of  another;  such  as  an  attempt  to  commit  a  bat- 
tery, murder,  robbery,  rape,  &c.  The  present  is  an  indictment  for  an 
attempt  to  commit  a  battery,  and  also  for  a  battery  actually  committed; 
and  if  the  prosecutor  prove  either,  the  defendant  must  be  convicted. 
Striking  at  vnother  with  a  cane,  stick,  or  fist,  although  the  party  striking 
misses  his  aim;  2  Rol.  Abr.  545,  pi.  45;  drawing  a  sword  or  bayonet, 
or  throwing  a  bottle  or  glass  with  intent  to  wound  or  strike;  presenting  a 
gun  at  a  man  who  is  within  the  distance  to  which  the  gun  will  carry;  point- 
ing a  pitchfork  at  him>  when  within  reach  of  it;  or  any  other  act  indicat- 
ing an  intention  to  use  violence  against  the  person  of  another,  is  an  as- 
sault. 1  Hawk.  c.  62,  s.  1.  If  a  master  take  indecent  liberties  with  a 
female  scholar,  without  her  consent,  though  she  does  not  resist,  it  is  ao 
assault.  R.  v.  Nichol,  R.  &  R.  130;  see  Reg.  v.  Day,  9C.  &  P.  722. 
'But  an  attempt  to  commit  the  misdemeanor  of  having  carnal  knowledge 
of  a  girl  between  ten  and  twelve  years  old,  is  not  an  assault,  by  reason 
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of  the  consent  of  the  girl.  Reg.  v.  Meredith,  8  C.  &  P.  589:  Reg.  «. 
Martin,  2  Mood.  C.  C.  123;  9  C.  &  P.  213,  215.  (See  post,  p.  484). 
If  a  medical  man  unnecessarily  strip  a  female  patient  naked,  under  pre- 
tence  that  he  cannot  otherwise  judge  of  her  illness,  it  is  an  assault,  if  he 
himself  take  off  her  clothes.  R.  v.  Rosinski,  1  Mood.  C.  C.  12.  So, 
if  parish  officers  cut  off  the  hair  of  a  pauper  in  the  poor  bouse  by  force 
and  against  her  will,  it  is  an  assault.  Forde  v.  Skinner,  4  C.  1^  P.  239. 
An  unlawful  imprisonment  is  also  an  assault.  Where  the  defendants  took 
a  newborn  child  from  the  mothef,  under  pretence  of  taking  it  to  an  insti* 
tuiion  to  be  nursed,  and  put  it  into  a  bag,  and  hung  the  bag  with  the  child 
in  it  on  some  palings  by  the  way-side,  this  was  held  to  be  an  assault. 
Reg.  V.  March,  1  C.  &  K.  496.  Mere  words,  however,  can  never 
amount  to  an  assault.  1  Hawk.  c.  62,  s.  1.  So,  if  a  man  strike  at  an- 
other, but  at  such  a  distance  that  he  cannot  by  possibility  touch  him,  it  is 
no  assault.  Com.  Dig.,  Battery,  (C)  But  if  A.  advance  in  a  threat- 
ening attitude  tovyards  B.  to  strike  him,  and  be  stopped  just  before  he  is 
near  enough  for  his  blow  to  take  effect,  it  is  an  assault.  Stephens  v.  My- 
ers, 4  C.  &  P.  349.  The  causing  a  deleterious  drug  to  be  taken  by  an- 
other has  been  holden  to  be  an  assault.  Reg.  v.  Button,  8  C.  &  P.  660; 
but  see  Reg.  v.  Dilworth,  2  M.  Ji  Rob.  531,  conlrU. 

Did  beaty  uound^  and  ill'treat,] — A  battery,  in  the  legal  accepta* 
lion  of  the  word,  includes  beatiug  and  wounding.  To  beat,  also,  in 
the  legal  acceptation  of  the  term,  means  not  merely  to  strike 
[  M43  ]  ^forcibly  with  the  hand,  or  a  stick,  or  the  like,  but  includes 
every  touching  or  laying  hold  (however  trifling  of  aootber'a 
person  or  clothes,  in  an  angry,  revengeful,  rude,  insolent,  or  hostile  man- 
ner: I  Hawk.  c.  62,  s.  2;  see  Rawlings  v.  Till,  3  M.  Hl  W.  28:  as,  for 
instance,  thrusting  or  pushing  him  in  anger — per  HoUj  C.  J.,  6  Mod. 
142;  holding  him  by  the  arm;  spitting  in  his  face;  6  Mod.  172;  jostling 
bim  out  of  the  way;  6  Mod.  149;  pushing  another  man  against  btm; 
Bull.  N.  P.  16;  throwing  a  squib  at  bim;  2  W.  Bl.  892;  striking  a 
horse  upon  which  he  is  riding,  whereby  be  is  thrown;  1  Mod.  24;  W. 
Jones,  444;  or  the  like.  If  a  man  strike  at  another  with  a  cane  or  fist, 
or  throw  a  bottle  at  him,  or  the  like,  if  he  miss  bim,  it  is  an  assauk;  if 
he  bit  him,  it  is  a  battery.  A  wounding  is  where  the  violence  is  so  great 
as  to  draw  blood,  by  striking  or  stabbing  with  a  sword,  knife,  or  other  in- 
strument, or  by  shooting,  or  by  striking  with  a  cudgel,  or  fist,  or  the  like. 
(See  post,  p.  452). 

By  8  &  9  Vict.  c.  100,  s.  56,  the  abusing,  ill  treating,  or  wilful  neglect 
of  any  patient  in  a  lunatic  asylum,  is  a  misdemeanor. 

Jlnd  other  Wrongs,] — Under  the  alia  enormia^  you  may  give  in  eri- 
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dence  any  ctrcumstaoces  of  aggravatioo  attending  the  assault  and  battery, 
not  of  itself  amounting  to  a  distinct  trespass.     2  Phil.  £v.  189. 

Evidence  for  the  Defendant. 

The  defendant  must  prove,  either  that  be  Is  not  guilty  at  all,  or  that  the 
facls  of  the  case  do  not  amount  to  an  assault  or  battery;  or  that  be  was 
justified  or  excused  in  law  in  what  be  did;  or  that  the  complaint  has  been 
already  disposed  of  upon  summary  application  before  two  justices.  9 
G.  4,  c.  3i,  s.  27.  The  two  first  defences  are  always  given  in  evidence 
under  the  general  issue,  both  in  civil  and  criminal  cases;  matter  of  justifi- 
cation or  excuse  is  specially  pleaded  in  civil  actions,  but  is  always  given 
in  evidence  under  the  general  issue  in  criminal  cases. 

1.  It  is  a  good  defence  to  prove  tliat  the  alleged  battery  happened  by 
misadventure.  If  a  horse  run  away  with  bis  rider,  and  run  against  a  man, 
it  is  no  battery.  Gibbons  v.  Pepper,  2  Salk.  637.  If  a  soldier,  in  his 
ranks,  discharge  his  gun,  ?.nd  a  man  unexpectedly  pass  before  bim  at  the 
time,  and  be  hurt  by  it,  it  is  no  battery.  Moor.  864;  Hob.  134;  and 
see  R.  V.  Gill,  1  Sir.  490.  And  there  are  many  cases  of  accidents 
which  cannot  be  set  up  as  a  defence  in  an  action  for  a  battery,  that  would 
certainly  be  a  good  defence  upon  an  indictment:  in  civil  cases,  the  acci- 
dent must  have  been  inevitable,  in  order  to  operate  as  an  excuse;  2  RoK 
Abr.  548,  (G);  Hob.  134;  Moor.  864;  and  see  Sir.  596;  but,  in 
criminal  cases,  it  may  be  deemed  a  general  rule,  that  the  same  facts 
which  would  make  a  killing  homicide  by  misadventure,  (see  ante,  p.  420)^ 
will  be  a  good  defence  upon  an  indictment  for  a  battery. 

2.  It  is  a  good  defence  to  prove  that  the  alleged  battery  was  merely 
an  amicable  contest;  as,  that  he  wrestled  with  the  prosecutor  for  a  wager. 
Com.  Dig.  Pleader,  3  M.  18.  So,  that  it  happened  by  accident  whilst 
the  defendant   was   engaged  in  some  sport   or  game  which 

*was  neither  unlawful  nor  dangerous,  (see  ante,  p.  415),  is  [  *444  } 
a  good  defence. 

3.  It  is  a  good  defence  to  prove  that  the  alleged  battery  was  merely 
the  correcting  of  a  child  by  its  parent,  the  correcting  of  a  servant  or 
scholar  by  his  master,  or  the  punishment  of  the  criminal  by  a  proper  ofil-> 
cer;  Com.  Dig.  Pleader,  3  M.  19;  1  Hawk.  c.  60.  s.  23,  c.  62,  s-  2; 
and  see  2  B.  8l  P.  224;  provided  the  correction  be  moderate  in  the  man- 
ner, the  instrument,  and  the  quantity  of  it,  or  that  the  criminal  be  punish- 
ed in  the  manner  appointed  by  the  law.  (See  ante,  p.  418).  ^  It  has 
been  holden  that  the  defendant  may  justify  even  a  mayhem,  if  done  by 
him  as  a  military  ofiicer,  for  disobedience  of  orders.  Lade  v.  Degbeiy, 
Bull.  N.  P.  12. 

4.  It  is  a  good  defence,  in  justification  even  of  a  wounding  or  mayhem, 
to  prove  that  the  prosecutor  assaulted  or  beat  the  defendant  first,  and  that 
the  defendant  committed  the  alleged  battery  merely  in  his  own  defence. 
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1  Sid.  246;  1  Ro.  Rep.  19;  2  Salk.  642;  3  Salk.  46.  If  he 
prove  an  assault  merely,  as,  for  instance,  that  the  prosecutor  lifted 
up  bis  staff  and  offered  to  strike  him,  it  is  sufficient  to  justify  the  defend- 
ant's striking  him;  for  he  need  not,  in  such  a  case,  stay  till  the  other  has 
actually  struck  him.  Bull.  N.  P.  IS;  2  Rol.  Abr.  547,  I  37.  So,  a 
husband  may  justify  a  battery  in  defence  of  his  wife,  a  wife  in  defence  of 
her  husband,  a  parent  in  defence  of  his  child,  a  child  in  defence  of  his 
parent,  a  master  in  defence  of  his  servant,  and  a  servant  in  defence  of  bis 
master.  2  Rol.  Abr.  546,  (D);  1  Hawk.  c.  60,  ss.  23,  24.  But,  in 
all  these  cases,  the  battery  must  be  such  only  as  was  necessary  to  the 
defence  of  the  party  or  his  relation;  for  if  it  were  excessive,  if  it  were 
greater  than  was  necessary  for  mere  defence,  or  if  it  were  after  all  danger 
from  the  assailment  was  past,  and  by  way  of  revenge,  the  prior  assault 
will  be  no  justification.  Bull.  N.  P.  18;  Reg.  v.  Driscoll,  C.  &  Mar. 
214.  Also,  it  will  be  a  sufficient  answer  to  this  defence,  to  prove  that 
the  first  assault  was  justifiable.  Com.  Dig.,  Pleader,  3  M.  15;  I  Salk. 
407;  Carth.  280;  see  ante,  p.  415). 

5.  The  defendaat  may  justify  a  battery,  by  proving  that  he  committed 
it  in  defence  of  his  possession:  as,  for  instance,  to  remove  the  prosecutor 
out  of  the  defendant's  close  or  house;  Lutw.  1455;  Hard.  358;  or  to 
prevent  him  from  entering  it;  2  Rol.  Abr.  548,  /.  25;  to  restrain  him 
from  taking  or  destroying  bis  goods,  &c.;  2  Rol.  Abr.  549,  L  7;  from 
taking  or  rescuing  caltle,  &c.,  in  his  custody  upon  a  distress;  Id.  /.  16; 

2  Bro.  Ent.  253;  or  the  like.  In  the  case  of  a  trespass  in  law  merely, 
without  actual  force,  the  owner  of  the  close,  &c.,  must  first  request  the 
trespasser  to  depart,  before  he  can  justify  laying  his  hand  on  him  for  the 
purpose  of  removing  him;  and,  even  if  he  refuse,  he  can  only  justify  so 
much  force  as  is  necessary  to  remove  him.  Weaver  v.  Bush,  8  T.  R* 
299.  See  2  Rol.  Abr.  548,  I  35,  45;  2  Salk.  641.  But  if  the  tres- 
passer use  force,  then  the  owner  may  oppose  force  to  force;  2  Salk. 
641;  8  T.  R.  78;  1  C.  &  P.  6;  and  in  such  a  case,  if  he  be  assaulted 
or  beaten,  he  may  justify  even  a  wounding  or  mayhem  in  self-defence,  as 
above  mentioned.  In  answer,  however,  to  a  justification  in  defence  of 
his  possession,  the  other  party  may  prove  that  the  battery  was  excessive; 
Skin.  887;  Lutw.  1436;  or  justify  the  alleged  trespass  on  the  defendant's 
possession,  by  proving  that  he  had  a  right  of  way  over  the  close,  or  the 

like. 
[  *445  ]  *6.  It  is  a  good  defence  to  prove  that  the  defendant,  as  an 

officer  of  justice,  arrested  the  prosecutor  by  virtue  of  a  certain 
writ  of  process,  which  is  the  alleged  battery  complained  of.  2  Rol.  Abr. 
546,  (A).  A  sberifi^s  officer,  however,  can  only  justify  laying  his  hand 
upon  a  mail,  in  order  to  arrest  him  upon  a  writ  of  process,  Harrison  r. 
Hodgson,  10  B.  &  C.  445,  unless  he  resist,  or  an  attempt  be  made  to  res- 
cue him;  1  L.  Raym.  229;  2  Str.  1049;  1  C.  &  P.  40;  and  even  then, 
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be  can  justify  no  greater  degree  of  force  than  wad  necessarj  in  order  to 
secure  the  prisoner.  And  the  same  as  to  officers  of  justice^  and  persdtis 
acting  in  their  aid  arresting  on  suspicion  of  felony,  without  warrant;  and 
as  to  private  persons  arresting  men  cotomilting  felonies  in  their  presence^ 
see  ante,  p.  425.  So,  a  man  may  justify  laying  bis  hand  upon  another  to 
prevent  him  from  6ghting,  or  committing  a  breach  of  the  peace;  Com. 
Dig.,  Pleader,  3  M.  16;  or  to  prevent  him  from  rescuing  goods  taken  in 
execution;  3  Lev.  113;  or  the  like.  See  1  Mod.  1-68;  2  Rol.  Abr. 
546,  /.  40.  A  coroner,  Garnett  «.  Ferrand,  6  B.  &  C.  611,  and  a 
magistrate  upon  a  preliminary  inquiry,  Cox  v,  Coleridge,  1  B.  &  C.  16, 
may  justify  a  forcible  exclusion  of  a  party  from  the  justice  room,  even 
though  he  be  the  attorney  of  the  party  accused;  but  if  the  inquiry  be  final 
and  of  a  judicial  nature,  all  persons  have  a  right  to  be  present.  Daubney 
V.  Cooper,  10  B.  &  C.  237.  See  6  &  7  W.  4,  c.  114,  s.  2.  Yet, 
even  in  these  cases,  he  must  not  use  more  force  than  is  requisite  to  re- 
strain the  other  party,  otherwise  he  cannot  avail  himself  of  the  threatened 
breach  of  the  peace,  &c.,  as  a  justification. 

7.  It  is  a  good  defence  to  shew  that  the  complaint  has  been  disposed  of 
by  two  justices,  either  by  conviction  or  dismissal  of  the  case,  provided, 
in  the  former  case,  the  defendant  has  paid  the  penalty,  and  suffered  the 
imprisonment  awarded;  and,  in  the  latter,  tbe  magistrates  have  dismissed 
the  case,  because  it  was  justified,  or  so  trifling  as  not  to  merit  punishment, 
and  this  be  forthwith  certified  under  their  hands.  9  6.  4,  c.  31,  ss.  27, 
28.  The  magistrates  have  no  power  to  hear  and  determine  any  assault 
involving  a  question  of  title  to  lands,  &c.,  or  any  interest  therein,  or  re- 
lating to  any  bankruptcy  or  insolvency,  or  any  execution  under  tbe  process 
of  any  court  of  justice:  and  if  the  assault  be  accompanied  by  any  attempt 
to  commit  felony,  or,  in  their  opinion,  be  a  fit  subject  for  a  prosecution 
by  indictment,  they  may  abstain  from  any  adjudication,  and  leave  the  case 
to  be  prosecuted  by  indictment.  9  G.  4,  c.  31,  s.  29:  see  Anon.,  1  B. 
&  Ad.  382.  As  to  tba  mode  of  pleading  this  defence,  see  ante,  p.  91. 
It  is  to  be  observed,  that  this  provision  does  not  prevent  the  prosecutor 
from  preferring  his  indictment  in  the  first  instance,  if  he  think  fit. 


Indictment  for  an  •Aggravated  ^Assault. 

Commencement  as  ante^  p.  437] — in  and  upon  one  J.  N.,  in  the  peace 
of  God  and  our  lady  the  Queen  then  and  there  being,  did  make  an  assault, 
and  him  the  said  J.  N.  then  and  there  did  beat,  wound,  and  ill  treat;  and 
that  the  said  J.  S.,  with  both  his  hands,  then  and  there  violently  cast, 
flung,  and  threw  the  said  J.  N.  to,  upon,  and  against  a  certain 
brick  floor  there,  and  him  tbe  said  J.  N.  *inand  upon  his  head,  [  *446  ] 
neck,  breast,  sides,  back,  and  other  parts  of  his  body,  with 
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both  the  feet  of  bim  tbe  said  J.  S.,  then  aod  tbere  violently  and  grievous* 
1^  did  kick,  strike,  and  beat,  giving  to  the  said  J.  N.  then  and  there,  as 
well  by  such  flinging,  casting,  and  throwing  of  him  tbe  said  J.  N.,  as  al- 
so by  such  kicking,  striking,  and  beating  of  the  said  J.  N.  as  aforesaid,  in 
and  upon  the  bead,  neck,  breast,  sides,  back,  and  other  parts  of  tbe  body 
of  him  the  said  J.  N.  divers  bruises,  hurts,  and  wounds,  so  that  his  life 
was  greatly  despaired  of;  and  other  wrongs,  &c.,  as  in  the  preeedent^  an- 
t$y  p.  441.  Add  a  count  far  a  common  assauUj  oi  ante^  p.  441. 
As  to  the  evidence,  see  ante,  p.  442  ei  nq. 


Indictment  for  assaulting  a  Woman  quick  with  Child. 

Commencement  as  ante^  p.  441] — in  and  upon  A,,  the  wife  of  J.  N., 
in  the  peace  of  God  and  our  lady  the  Queen  then  and  there  being,  and  al- 
so then  and  there  being  quick  with  child,  did  make  an  assault,  and  ber  tbe 
said  A.  then  and  there  did  beat,  wound,  and  ill  treat,  so  that  her  life  was 
greatly  despaired  of,  and  by  reason  whereof  she  the  said  A.  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  tbe 
county  aforesaid,  did  bring  forth  the  said  child  dead;  and  other  wrongs, 
&c.,  as  in  the  precedent  ante^  p,  448.  Md  a  count  for  a  common  a»- 
sauU. 

As  to  the  evidence,  see  ante,  p.  442  et  seq.  If  the  child  were  bom 
alive,  and  died  afterwards  of  the  injuries  received  by  it  when  tbe  mother 
was  beaten,  tbe  offence  would  be  murder.  3  Inst.  50.  As  to  when  a 
woman  is  properly  said  to  be  "  quick  with  child,"  see  Reg.  v.  Wycber- 
ley,  8  C.  &  P.  263;  and  the  note,  p.  264. 


ATTEMPTS    TO    DROWN,    SHOOTING,    &C. 

Statute. 
7  W.  4  &  1  Vict.  c.  85,  s.  3.]— (Anle,  p.  440). 

Indictment  for  an  attempt  to  Drown^  ^c,  with  Intent  ^  4*^. 

Commencement  as  anfe,  p.  441] — in  the  county  aforesaid,  feloniously 
and  unlawfully  did  taker  one  J.  N.  into  both  the  hands  of  him  the  said  J. 
8.,  and  then  and  there  feloniously  and  unlawfully  did  cast,  throw,  and 
push  the  said  J.  N.  into  a  certain  pond  there  situate,  wherein  there  was  a 
great  quantity  of  water,  and  did  thereby  then  and  there  feloniously  and  un- 
lawfully attempt  the  said  J.  N.  to  drown  and  suffocate,  ("  drown^  suffocate^ 
or  strangk^^)^  with  intent  then  and  there  and  thereby  fek>niously,  wilfuliy* 
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ttfid  oFbis  nrnliee  aforethought,  the  said  J.  N.  to  kill  and  murder;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Md  a  count  charg' 
ing  generally  that  the  defendant  did  attempt  to  drown  J,  ^A^.,  ^c. 

•Felony.     7  W.  4  &  1  Vict.  c.  86,  s,  3.     See  the  punish-  [  *447  ] 
ment,  ante,  p.  439.     None  of  the  offences   mentioned  in  this 
section  are  triable  at  any  quarter  sessions.     5  &  6   Vict.  c.  38,  s.   1, 
(ante,  p.  69). 

Evidence. 

Prove  the  attempt  to  drown,  as  stated  in  the  indictment,  and  the  in- 
tent, as  directed  ante,  p.  104.  If  the  prosecutor  fail  in  proving  the  in- 
tent, the  defendant  may  he  convicted  of  the  assault.  7  W.  4  &  1  Vict, 
c.  85,  s.  11,  (ante,  p.  253);  see  p.  258.  It  is  immaterial  whether  bodi- 
ly injury  be  or  be  not  proved. 

y 

IndictmaUjor  Shooting  mth  Intent  to  murder, 

Commencemeut  as  antCj  p.  441] — in  the  county  aforesaid,  a  certain 
gun,  then  and  there  loaded  with  gunpowder  and  divers  leaden  shot,  which 
he  the  said  J.  8.  in  both  his  hands  then  and  there  had  and  held,  at  and 
against  one  J.  N.,  then  and  there  feloniously  and  unlawfully  did  shoot, 
with  intent,  &c.,  as  in  the  last  precedent.  Add  counts  for  shooting  trith 
intent  to  maim^  &c.,  as  post,  p.  454. 

Felony.     7  &  8  W.  4  &  1  Vict.  c.  85,  s.  3.     See  the  last  precedent. 

Evidence. 

Prove  the  shooting,  as  stated  in  the  indictment,  and  that  the  gun  was 
loaded  in  such  a  manner  as  to  produce  the  effect  intended.  See  R.  v. 
Carr,  (post,  p.  448).  Where  an  indictment  alleged  that  the  defendant 
shot  at  the  prosecutrix  with  a  loaded  pistol;  in  one  set  of  counts,  with  a 
pistol  loaded  with  gunpowder  only;  and  in  another  set  of  counts,  with  a 
pistol  loaded  with  gunpowder  and  other  destructive  materials;  and  it  ap- 
peared that  the  pistol  contained  no  ball  or  shot,  but  gunpowder  and  wad- 
ding only,  the  judge  told  the  jury,  that  whether  the  pistol  was  loaded  with 
gunpowder  and  ball  or  other  destructive  materials,  or  with  gunpowder  and 
paper  only,  if  the  prisoner  fired  it  so  near  the  person  of  the  prosecutrix, 
and  in  such  a  direction  as  that  it  would  probably  kill  her,  or  do  her  some 
grievous  bodily  harm,  the  case  was  within  the  statute;  and  the  judges 
held  this  direction  to  be  right.  R.  v.  Kitchen,  R.  &  R.  95.  But  if  it 
be  alleged  that  the  gun  was  loaded  with  powder  and  a  bullet,  it  must  be 
proved  to  have  been  loaded  with  a  bidlet,  otherwise  the  defendant  must 
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be  acquitted.  R.  v.  Hughes,  5  C.  &  P.  126.  Where  the  shot  was 
fired  from  the  barrel  of  a  percussion  gun,  by  the  prisoner  striking  the  cap, 
which  was  upon  the  nipple  of  the  barrel,  Pattesofiy  J.,  held  it  to  be  with- 
in the  act;  and,  after  consulting  several  of  the  judges,  refused  to  reserve 
the  point.  R.  v.  Coates,  6  C.  &  P.  394.  Prove  also  the  intent,  as 
directed  ante,  p.  104.  In  Reg.  v.  Jones,  9  C.  &  P.  258,  PcOtefon,  J., 
appeared  to  think  it  doubtful  whether,  upon  this  section  of  the  statute,  it 
must  not  appear,  in  order  to  make  out  the  intent  to  murder,  that  that  in- 
tent existed  in  the  mind  of  the  defendant  at  the  time  of  the  offence,  or 
whether  it  would  be  sufficient  if  it  would  have  been  murder  had  death 
ensued;  he  said,  however,  that  the  circumstance  that  it  would  have  been 

murder  if  death  had  insued  would  be  a  good  ground  whence  the 
[  *448  ]  jury  might  infer  the  existing  intent,  as  every  man  •must  be 

taken  to  intend  the  necessary  consequences  of  his  acts.  Upon 
an  indictment  for  shooting  at  H.  with  intent  to  murder  H.,  it  appeared 
that  the  defendant  intended  to  shoot  at  and  kill  L.,  but  shot  at  H.  by 
mistake,  and  Littledale^  J.,  left  it  to  the  jury  to  say,  whether  the  defendant 
^jtended  to  murder  H. :  and  upon  their  finding  that  he  shot  at  H.  intend* 
ing  to  murder  L.,  directed  an  acquittal.  R.  «.  Holt,  7  C.  &  P.  518. 
It  should  be  observed,  that  this  case  occurred  upon  the  stat.  9  G.  4,  c. 
31,  the  words  of  which  were  ^'  with  intent  to  tnutder  such  person."  It 
would  seem,  however,  from  the  decision  upon  the  words  of  this  same  sec- 
tion, in  Reg.  v.  Ryan,  2  M.  &  Rob.  213,  (ante,  p.  439),  that  the  intent 
must  still  be  proved  as  laid;  and  therefore,  that  an  allegation  of  an  intent 
to  murder  A.  would  not  be  satisfied,  if  it  appeared  that,  although  A.  was 
struck,  the  shot  was  intended  for  another  person.  If  the  intent  is  not 
made  out,  the  defendant  may  be  convicted  of  the  assault.  7  W.  4  &  I 
Vict.  c.  85,  s.  11,  (ante,  p.  253;  see  p.  258). 


Indictment  for  attempting  to  Shoot^  vjilh  Intent^  ^e. 

Commencement  as  ante^  p.  441] — in  the  county  aforesaid,  did  by  draw- 
ing the  trigger  ('<  drawing  the  trigger ,  or  in  any  oth%r  munner")  of  a 
certain  pistol,  (^^  any  kind  of  loaded  fire-arms'*^)  ^  then  and  there  loaded 
with  gunpowder  and  one  leaden  bullet,  which  said  pistol  the  said  J.  S.  io 
his  right  hand  then  and  there  had  and  held,  feloniously  and  unlawfully  at- 
tempt to  discharge  the  said  pistol  at  and  against  one  J.  N.,  with  intent, 
&c.,  as  in  the  precedent^  ante^  p.  447.  Md  counts  for  attempting  to 
shoot^  with  intent  to  maim^  ^c.  as  post^  p.  454.  The  indictment  need  not^ 
in  the  latter  clause^  describe  it  as  "/A«  said  pistol  so  loaded  as  aforuaid.^^ 
Reg.  V.  Baker,  1  C.  &  P.  254. 

Felony.  7  W.  4  &  1  Vict.  c.  85,  s.  3.  See  the  punishment,  ante, 
p.  440. 
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Evidence. 

* 

Prove  that  the  defendant  presented  a  pistol  or  gun  at  J.  N.,  and  at- 
tempted, by  pulling  the  trigger,  to  discbarge  it  at  him.  Where,  upon  an 
indictment  for  attempting  to  discbarge  a  gun  at  J.  S.,  it  appeared  that  the 
gun  was  loaded,  but  the  jury  found  that  it  was  not.  primed,  a  majority  of 
the  judges  considered  it  equivalent  to  a  finding  that  it  was  not  so  loaded 
as  to  be  capable  of  doing  mischief  by  pulling  the  trigger,  and  were  there- 
fore of  opinion,  that  it  was  not  loaded  within  the  meaning  of  the  statute. 
R.  V.  Carr,  R.  &  R.  377;  see  Reg.  v.  Baker,  1  C.  &  K.  254:  Reg.  v. 
James,  Id.  530.  So,  if  a  pistol  be  loaded  with  powder  and  a  bullet,  but 
the  touch  hole  be  plugged  so  that  it  cannot  possibly  be  fired,  it  is  not 
^^  loaded  arms,"  within  the  meaning  of  the  statute.  R.  v.  Harris,  5  C. 
&  P.  159.  And  in  such  cases,  the  defendant  cannot  be  convicted  of  an 
assault,  under  7  W.  4  &  1  Vict.  c.  85,  s.  11.  Reg.  e.  Baker,  Reg.  t, 
James,  suprU.  Prove  the  intent,  as  directed  ante,  p.  104;  but  if  this  be 
not  proved,  the  defendant  may  be  convicted  of  the  assault.  7  W.  4  Hl 
1  Vict.  c.  85,  s.  11,  (ante,  p.  253;  and  see  p.  258,  and  post,  p.  454). 


^STABBING,    &C.    WITH    INTENT    TO    MURDER.         [    *449    ] 

Statute. 
7  W.  4,  &  1  Vict.  c.  85,  s.  2.]— (Ante,  p.  438). 

Indictment  for  Stabbing^  ^c.  v>ith  Intent  to  Murder, 

Commencement  at  antt^  p.  441] — in  the  county  aforesaid,  one  J.  N., 
in  and  upon  the  right  side  of  the  belly,  between  the  short  ribs  of  him  the 
said  J.  N.,  then  and  there  feloniously  and  unlawfully  did  stab,  cut,  and 
wound,  (^'  stabf  cut^  or  wound^^y^  with  intent,  ^c.  as  in  the  precedent^ 
ante^  p.  446.  Md  counts  for  stabbing^  ^c.  with  intent  to  maim^  ^c.  a$ 
post^  p,  450. 

Felony,  death.  7  W.  4  &  1  Vict.  c.  85,  s.  2,  (ante,  p.  438).  This 
sentence  may  be  recorded.  4  6.  4,  c.  48,  (ante,  p.  251).  This  of- 
fence is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38,  s.  1, 
(ante,  p.  69). 

Eicidence. 

Prove  that  the  defendant  cut,  stabbed,  or  wounded  J.  N.  (See  post, 
p.  451.  The  instrument  or  means  by  which  the  wound  was  inflicted  need 
not  be  stated,  and,  if  stated,  do  not  confine  the  prosecutor  to  prove  a 
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wound,  &c.  by  such  means.  R.  v.  Briggs,  1  Mood.  C.  C.  318.  Evi- 
dence of  a  stabbing  only  will  not  support  an  allegation  of  cutting  only.  | 
R.  t^.  M^Dermott,  R.  &  R.  356.  Prove  tbe  intent,  as  directed,  ante,  . 
p.  104.  See  Reg.  v.  Jones,  (ante,  p.  447).  It  is  not  necessary  that  ^ 
tbe  prosecutor  should  be  cut  in  a  yitai  part;  for  tbe  question  is  not  what 
tbe  wound  is,  but  what  wound  was  intended.  R.  v.  Hunt,  1  Mood.  C. 
C.  93:  R.  V.  Griffith,  1  C.  ft  P.  293.  Nor  is  it  material  whether  bo- 
dily injury  were  or  were  not  effected.  If  the  intent  be  not  proved,  the 
defendant  may  nevertheless  be  convicted  of  an  assault.  7  W.  4  &  1 
Vict.  c.  85,  8.  11,  (ante,  p.  253;  see  p.  258). 


Indictment  for  causing  bodily  Injury^  with  Intent  to  Murdtr. 

Commencement  iM  an<€,  p.  441] — in  the  county  aforesaid,  feloniously 
did  cause  unto  J.  N.  a  certain  bodily  injury  dangerous  to  life,  (^'  any  hfh 
dily  injury  dangerous  to  life '')  by  then  and  there,  feloniously  [Haie  the 
mode  in  which  the  injury  wot  occasioned] ,  with  intent,  in  so  doing,  bim 
the  said  J.  N.  then  and  there  and  thereby  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder,  and  thereby  then  and  there  did 
grievously  injure  the  said  J.  N.  in  his  body;  against  tbe  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  It  is  not  necessary  to  staU  in  the  tn- 
dictment  the  nature  of  the  bodily  injury  occasioned  to  the  prosecutor;  and^ 
if  it  wercj  that  would  be  sufficiently  done  by  the  statement  of  the  means 
whereby  it  was  inflicted.     R^.  v.  Cruse,  2  Mood.  C.  C.  53;  8  C.  &  P. 

541. 
[  •450  ]       *Felony,  death.     7  W.  4  &  1  Vict.  c.  85,  s.  2,  (ante,  p. 

438).  This  sentence  may  be  recorded.  4  G.  4,  c  48,  (an- 
tCi  p.  251).  This  offence  is  not  triable  at  any  quarter  sessions.  5  1^  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Evidence, 

Prove  the  act  done  as  stated  .in  the  indictment,  and  that  it  caused  a 
bodily  injury  dangerous  to  life.  It  has  been  ruled,  that  on  an  indictment 
upon  this  clause  the  jury  ought  not  to  convict,  unless  they  be  satisfied  that 
the  defendant  had  in  his  mind,  at  the  time  of  the  offence,  a  positive  in- 
tention to  murder;  and  that  it  is  not  sufficient  that  it  would  have  been 
murder  if  death  had  ensued.  Reg  v.  Cruse,  8  C.  &  P.  541.  If  the 
evidence  fail  in  proving  the  intent,  or  that  the  injury  was  dangerous  to 
life,  the  defendant  may  nevertheless  be  convicted  of  the  assault.  7  W. 
4  &  1  Vict.  c.  85,  s.  11,  (ante,  p.  253). 
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STABBING,    SHOOTING,    SlC.    WITH    INTENT    TO    MAIM,    &C- 

SlatiUe. 

7  W.  4  &  1  Vict.  c.  85,  s.  4] — Enacts,  that  whosoever  unlawfully 
and  maliciously  shall  shoot  at  any  person,  or  shall,  hy  drawing  a  trigger, 
or  in  any  other  manner,  attempt  to  discharge  any  kind  of  loaded  arms  at 
any  person,  or  shall  stab,  cut,  or  wound  any  person,  with  intent  in  any  of 
the  cases  aforesaid,  to  maim,  disOgure,  or  disable  such  person,  or  to  do 
some  other  grievous  bodily  harm  to  such  person,  or  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of  any  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years. 


Indictment  for  Slabbing^  ^c.  toith  Intent  to  Maim^  ^e. 

Middlesex,  to  wit:«-The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
4>ourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sov- 
ereign lady  .Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  one  J.  N.,  in  and  upon  the  right  side  of  the  belly,  between 
the  short  ribs  of  him  the  said  J.  N.,  then  and  there  feloniously,  unlawfully, 
and  maliciously  did  stab,  cut,  and  wound,  (^'  $tabj  cuty  or  t^ound"),  with  in- 
tent, in  so  doing,  him  the  said  J.  N.  thereby  then  and  there  to  maim;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  (2nd  Count.) — 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  [4^c.  as  in  the  last  count']  j 
with  intent,  in  so  doing,  him  the  said  J.  N.  thereby  then  and  there  to  dis- 
figure; against  the  form  of  the  statute,  JLc.  (3rd  Count), — Same  ae 
the  last;  with  intent,  in  so  doing,  him  the  said  J.  N.  thereby 
*then  and  there  to  disable;  against  the  form,&c.  (4th  Count).  [  M51  ] 
— Same  as  the  last;  with  intent,  in  so  doing,  to  him  the  said 
J.  N.  thereby  then  and  there  to  do  some  grevious  bodily  harm  ;  against 
the  form,  &c.  (5th  County  same  as  the  last;  with  intent,  in  so  doing, 
thereby  then  and  there  to  prevent  ("  resist  or  prewn/")  the  lawful  appre- 
hension ("  apprehension  or  detainer")  of  the  said  J.  S.  (^^any  person^^;) 
against  the  form,  &c.     •dn  indictment  charging  the  ad  to  have  been  done 
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^^JtUmiously^  wilfuUy^  and  maKcioiftly,"  U  bad^  the  wards  of  the  ttat. 
being  ^^  unlawfully  and  maZictoiMly."  R.  v.  Ryan,  2  Mood.  C.  C.  15. 
In  practice^  the  first  count  of  the  indictment  is  for  stabbing  with  intent  to 
murder.)  (See  ante^  p.  449).  These  counts  may  be  joined,  though  the 
punishment  is  different.     R.  v.  Strange,  8  C.  ft  P.  172. 

Felony,  transportation  for  life,  or  for  not  less  than  fifteen  years,  or  im- 
prisonnient  not  exceeding  three  years,  7  W.  4'&  1  Vict.  c.  85,  s.  4,  with 
or  without  bard  labour,  and  with  or  without  solitary  confinement,  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months 
in  any  one  year.     lb.  s.  8,  (ante,   p.  430). 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Eoidenee* 

Feloniously  J  unlawfully,  and  maliciously,] — By  stat.  9  G.  4,  c.  31,  s. 
12,  it  was  necessary  that  the  offence  should  have  been  committed  under 
such  circumstances,  that  if  death  had  ensued  therefrom,  it  would  ha?e 
amounted  to  murder.  This  proviso  is  omitted  from  the  new  statute, 
which  would  seem  to  include  every  act  done  without  lawful  excuse  with 
any  of  the  intents  mentioned  in  the  statute,  for  from  the  act  itself  malice 
will  be  inferred.  The  word  '^  maliciously"  in  the  statute  does  not  mean 
malice  aforethought ;  for,  if  it  did,  the  offence  would  be  included  under 
the  second  section.  The  offence  is  therefore  equally  within  this  section, 
although,  if  death  had  ensued,  it  would  have  been  manslaughter  only.  R. 
t».  Griffiths,  8  C.  &  P.  248  :  Reg.  v.  Nicbolls,  9  C.  &  P.  267  ;  Anon. 
2  Mood.  C.  C.  40. 

In  and  upon  the  right  Side,  4^c.] — This  is  proved  as  in  murder. 
(See  ante,  p.  408).  The  instrument  or  means  by  which  the  injury  was 
inflicted  need  not  be  stated  in  the  indictment,  and  if  stated,  need  not  be 
proved  as  laid.  R.  v,  Briggs,  1  Moo.  C  C.  318.  Upon  an  indictment 
which  charged  a  wound  to  have  been  inflicted  by  striking  with  a  stick  and 
kicking  with  the  feet,  proof  that  the  wound  was  caused  either  by  striking 
with  a  stick  or  kicking  was  holden  sufficient,  though  it  was  uncertain  by 
which  of  the  two  the  injury  was  inflicted.     lb. 

Did  stab,  cut,  and  tooiffid.]— If  the  indictment  be  for  cutting,  evidence 
of  a  stabbing  will  not  support  it,  for  the  statute  uses  the  words,  stab,  cut, 
or  wound,  in  the  alternative.  R.  r.  .M'Dermott,  R.  ft  R.  356.  Under 
the  words  ^^  stab"  or  ^^  cut,"  an  incised  wound  must  be  proved  ;  a  mere 
contused  or  lacerated  wound  is  not  within'  those  words.  Where  it  ap- 
peared that  the  prisoner  struck  the  prosecutor  on  the  back  of  the  bead 
with  a  cavalry  sword  which  was  at  the  time  in  a  steel  scabbard,  and  lace- 
rated the  skin  of  the  head,  which  bled  considerably,  Bayley,  J.,  held  that 
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It  wifts  1151  a  cftsd  wiUno  the  statute  43  G.  3,  c.  58;  R.  tt. 
Whitfield,  Salop  Sum.  Ass.  *t822,  t  Russ.  728.  So,  it  has  [  452  ] 
been  bolden,  that  a  blow  with  a  square  iron  bar^  which  inflicted 
a  contused  or  lacerated  wound,  was  not  within  that  statute  ;  R.  v.  Adams, 
1  Russ.  728  ;  and  the  same  with  respect  to  a  blow  with  the  handle  of  a 
windlass.  5  Er.  Stat*  394.  But  if  a  cutting  be  inflicted,  the  case  is 
within  the  statute,  though  the  instniment  be  not  intended  for  cutting. 
Thus,  where  a  man  stnick  a  woman  in  the  face  with  the  claw  of  a  ham- 
mer, and  it  cut  hef,  it  was  holden  tb  be  a  cutting  within  the  statute.  R» 
V.  Atkinson,  R.  &  R.  104.  And  where  the  defendant  struck  the  pro* 
$ecutor  with  an  iron  crow,  not  intended  for  cutting,  and  it  cut  out  part  of 
his  skull,  it  was*  holden  that  the  defendant  was  properly  convicted.  R.  v. 
Hayward,  R.  h  R.  78.  The  word  stab  imports  a  wound  made  with  a 
pointed  instruroent-^the  word  cu/,  a  wound  with  an  instrument  having  an 
edge  ;  but  the  word  wound  includes  incised  wounds,  punctured  woundd, 
lacerated  wounds,  contused  wounds,  and  gun  shot  wounds.  This  latter 
word  was  not  in  the  repealed  statute,  and  is  of  moi'e  comprehensive  mean* 
ing  than  the  two  former  words.  But  to  constitute  a  wound  within  the 
meaning  of  the  statute,  the  continuity  of  the  skin  must  be  broken  ;  R.  v. 
Wood)  1  Mood.  C.  C.  278  ;  or,  in  other  words,  the  external  surface  of 
the  body  (that  is,  the  uhole  «fcifi,  not  the  mere  cuticle  or  upper  skin, 
Reg.  «.  M^Loughlin,  8  C.  &  P.  365)  must  be  divided.  R.  v.  Becket, 
1  M.  &  Rob.  526.  See  R.  v.  Smith,  8  C.  &  P.  173.  But  if  the  skin 
be  broken,  the  nature  of  the  instrument  with  which  the  injury  is  inflicted 
is  immaterial.  ThuS)  a  wound  from  a  kick  is  within  the  statute.  R. 
«..  Brigg9,  1  Mood.  C  C*  318.  And  where  a  hammer  was  thrown  at 
a  person,  which  struck  him  on  the  nose  and  broke  the  skin,  it  was  holden 
to  be  a  wound  within  the  meaning  of  the  statute.  R.  «.  Withers,  1 
Mood.  C.  C.  294.  See  R.  v.  Payne,  4  C.  &  P.  558.  Where  the  de- 
fendant  struck  the  prosecutor  on  the  outside  of  his  hat  violently  with  an 
air*guo,  and  the  hat  wounded  the  prosecutor,  but  the  air-gun  never  came 
ro  contact  with  the  prosecutor,  it  was  held  to  be  a  wounding.  R.  v. 
Sbeard,  2  Mood.  C.C.  13;7C.&P.  846.  It  is  necessary,  however, 
that  some  instrument  should  be  used  ;  therefore,  where  the  defendant  bit 
off  the  proseculor^s  finger,  it  was  held  not  to  be  wounding  within  the  stat- 
ute. R.  V.  Stevens,  1  Mood.  C.  C.  409  :  R.«.  Harris,  7C.  &P.446. 
So  also,  where  the  defendant  threw  vitriol  in  the  prosecutor's  face  and  so 
wounded  him,  it  was  held  not  to  be  within  the  act.  R.  v.  Morrow,  1 
Mood.  C.  C.  456- :  but  see  now  7  W.  4  &  1  Vict.  c.  85,  s.  5.  (post, 
p.  455).  So,  the  wound  uHist  be  given  by  the  defendant  ;  for  if  in  self- 
defence  the  prosecutor  force  a  pan  of  his  body  against  an  instrument  in 
the  defendant's  hands,  and  so  cut  or  wound  himself,  it  is  not  within  the 
Stat.     R.  V.  Becket,  1  M.  &  Rob.  526. 

The  statute  extends   to  three   species  of  assaults  :  namely,  1.   To 
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'^  shoot  at"  any  person  ;  2.  To  attempt,  ^^  by  drawing  a  trigger,  or  in 
any  other  manner,"  to  discbarge  any  kind  of  loaded  arms  at  any  person ; 
3.  To  ^'  stab,  cut,  or  wound"  any  person.  And  each  of  these  may 
be  done  with  any  one  of  the  following  intents,  namely,  !•  To  maim  ;  2« 
To  disfigure  ;  3.  To  disable  ;  4.  To  do  some  other  grievous  bodily 
barm  ;  5.  To  resist  or  prevent  the  lawful  apprehension  or  detainer  of 
any  person. 

With  Intent^  ^c] — The  intent  must  be  proved  as  laid ; 
[  *453  ]  hence  the  ^necessity  of  several  counts,  charging  the  ofience  to 
have  been  committed  with  different  intents.     If  an  indictment 
allege  that  the  defendant  cut  the  prosecutor  with  intent  to  murder,  to  dis- 
able, and  to  do  some  grievous  bodily  harm,  it  will  not  be  supported  by 
proof  of  an  intention  to  prevent  a  lawful  apprehension;  R.  v.  Duffin,  R. 
&  R.  365:  R.  v.  Boyee,  1  Mood.  C.  C.  39;  unless,  for  the  pm-poseof 
effecting  his  escape,  the  defendant  also  harboured  one  of  the  intents  stat- 
ed in  the  indictment;  R.  v.  Gillow,  1  Mood.  C  C.  85;  for,  where  both 
intents  exist,  it  is  immaterial  which  is  the  principal  and  which  the  subor- 
dinate.    Therefore,  where,  in  order  to  commit  a  rape,  the  defendant  cut 
the  private  parts  of  an  infant,  and  thereby  did  her  grievous  bodily  barm, 
it  was  holden  that  he  was  guilty  of  cutting  with  intent  to  do  her  grievous 
bodily  harm,  notwithstanding  his  principal  object  was  to  commit  the  rape. 
R.  t;.  Cox,  R.  &  R.  362.     So  also,  if  a  person  wound  another  in  order 
to  rob  him,  and  thereby  inflict  grievous  bodily  barm,  he  may  be  convict- 
ed on  a   count  charging  him   with  an   intent  to  do  grievous  bodily 
harm,  he     Reg.  v.  Bowen,  C.  &  Mar.  450.     The   intent,  of  course, 
can  be  proved  by  presumptive  evidence  only.     (Ante,  p.  104).     But  it 
may  be  stated  as  a  general  rule,  that  a  man  Is  answerable  for  bis  acts; 
and  therefore,  if  intending  to  stab.  A.  he  stab  B.,  he  may  be  indicted  for 
stabbing  B.^  with  intent,  &c.,  and  the  facts  will  support  the  indictment. 
But  see  R.  t^.  Hoh,  7  C.  &  P.  518;  Reg.  v.  Ryan,  2M.  &  Rob.  213. 
(Ante,  p.  439).     If,  however,  it  be  doubtful  whether  the  act  was  done 
by  accident  or  design,  other  circumstances  may  be  given  in  evidence  to 
prove  the  intent.     (Ante,  p.    104).     In  the  case  of  R.  i^.  Coke  and 
Woodburn,  6  St.  Tr.  212,  the  defendants  had  the  effrontery  to  set  up  as 
a  defence,  that  the  assault  was  committed  by  them  with  intent,  not  to 
maim  or  disfigure,  but  to  murder;  the  court,  however,  held,  that  if  a 
man  attack  another  with  intent  to  murder  him,  with  an  instrument  which 
cannot  but  endanger  the  disfiguring  of  him,  and  in  such  attack  happen  not 
to  kill  but  only  to  disfigure  him,  it  was  within  the  the  statute  22  fc  23  C 
2,  c.  1,  s.  7,  which  made  it  felony  to. commit  any  of  the  oflfi^nces  there 
mentioned,  with  intent  to  maim  or  disfigure.     The  defendants  were  ac- 
cordingly convicted  and  executed.     4  Bl.  Com.  207,  n.  (fe). 
With  respect  to  the  intents  mentioned  in  the  statute  it  may  be  asebl  to 
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observe,  that  to  maim  is  to  injure  any  part  of  a  man's  body  which  may 
render  him,  io  fighting,  less  able  to  defend  himself  or  annoy  his  enemy. 
1  Hawk.  c.  44,  s.  1 :  see  Reg.  r.  Sullivan,  C.  &  Mar.  209.  To  disfigure, 
is  to  do  some  external  injury  which  may  detract  from  his  personal  appear- 
ance; and  to  disable,  is  to  do  something  which  creates  a  permanent  dis- 
ability, and  not  merely  a  temporary  injury.  See  R.  v.  Boyce,  1  Mood. 
C.  C.  29.  It  is  not  necessary  that  a  grevious  bodily  barm  should  be 
either  permanent  or  dangerous,  and  therefore,  where  the  defendant  cut  the 
private  parts  of  an  infant,  and  the  wound  was  not  dangerous,  and  was 
small,  but  bled  a  good  deal,  and  the  jury  found  that  it  was  a  grievous 
bodily  harm,  it  was  holdea  that  the  conviction  was  right.  R.  v.  Cox,  R. 
&  R.  362.  Where  the  intent  laid  is  to  prevent  a  lawful  apprehension,  it 
must  be  shewn  that  the  arrest  would  have  been  lawful;  (see  ante,  pp. 
423,425);  and  where  the  circumstances  are  not  such  that  the  party 
must  know  why  he  is  about  to  be  apprehended,  R.  o.  Ho- 
warth,  1  Mood.  C.  C.  207,  (ante,  p.  426),  it  must  *be  proved  [  *454  ] 
that  be  was  apprized  of  the  intention  to  apprehend  him.  R. 
9.  Rickets,  3  Camp.  68.  If  the  prosecutor  fail  in  proving  the  intent,  the 
defendant  may  nevertheless  be  convicted  of  an  assault,  and  receive  sen* 
tence  of  imprisonment  with  bard  labour.  7  W.  4  &  1  Vict.  c.  85,  s. 
11,  (ante,  p.  253).  Reg.  v.  Griffith,  8  C.  &  P.  248;  Anon.  2  Mood. 
C.  C.  15:  Reg.  v.  W.  Williams,  8  C.  &  P.  285.     (See  ante,  p.  258). 


Indictment  far  Shooting  u)ith  intent  to  Maim. 

Commmeement  asanie^p.  441] — ^in  the  county  aforesaid,  a  certain 
gun,  then  and  there  loaded  with  gunpowder  and  divers  leaden  shot,  which 
said  gun  he  the  said  J.  S.  in  both  his  hands  then  and  there  had  and  held, 
at  and  against  one  J.  N.  then  and  there  feloniously,  unlawfully,  and  ma- 
liciously did  shoot,  with  intent  in  so  doing  thereby  then  and  there  the  said 
J.  N.  to  maim;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  Md  counts  stating  the  various  intents  mentioned  in  the  statute^ 
as  in  the  last  precedent.  In  practice,  the  first  count  is  for  shooting  frith 
intent  to  murder^  as  antSy  p.  447. 

Felony.     7  W.  4  &  1  Vict.  c.  85,  s.  4.     See  the  last  precedent* 

Evidence. 

Prove  the  shooting  as  directed  ante,  p.  447.  Prove  the  intent  as  laid 
in  some  one  of  the  counts.     (See  ante,  p.  252). 
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IfkiUtfnerU  for  attempting  to  Shoot^  mih  Intent  to  Mainij  ^Cn 

Commencement  as  ante,  p,  441]— in  the  coiinljr  aforesaid,  by  drawing 
tlie  trigger  (^'  drawing  a  trigger^  or  in  any  other  manner^^)  of  a  certain 
pistol,  («*  any  kind  of  loaded  arms^^)^  then  and  there  loaded  and  charged 
with  gunpowder  and  one  leaden  bullet,  which  said  pistol  the  said  J.  8. 
in  bis  right  hand  then  and  there  had  and  held,  then  and  there  felooiouslj^ 
unlawfully,  and  maliciously  did  attempt  to  discharge  the  said  pistol,  so 
loaded  and  charged  as  aforesaid,  at  and  against  qne  J.  N.,  with  intent, 
[^c,  08  in  the  last  precedent  but  one]. 

Felony.  7  W\  4  S^  I  Vict,  c.  83,  s,  4.  See  the  last  precedent  but 
one. 

Evidence, 

Prove  the  attempt  to  shoot,  as  directed  ante,  p.  448;  and  the  intent  as 
under  the  last  two  precedents.  If  a  person,  intending  to  shoot  another, 
put  his  finger  on  the  trigger  of  a  loaded  fire*arm,  but  is  prevented  from 
pulling  the  trigger,  this  is  not  an  attempt  to  discbarge  loaded  arms,  within 
the  statute.  Reg.  «.  St.  George,  9  C.  ft  P.  483:  Ueg.  v.  Lewis,  Id. 
523.  But  the  presenting  of  a  loaded  pistol  at  another  is  an  assault  of 
which  the  prisoner  may  be  convicted  on  an  indictment  for  the  felony, 
under  the  stat.  7  W.  4  &  1  Vict.  c.  35,  s.  11;  (ante,  p.  253).  R^. 
V,  St.  George,  supra;  but  see  Reg.  v.  Baker,  1  C.  ft  K.  254.  And 
semble,  though  the  pistol  be  not  in  fact  loaded,  if  it  be  presented  so  near 

the  person  of  another,  as  that  it  would  have  endangered  bim 
[  *455  ]  bad  it  been  loaded  and  gone  off,  and  he  *be  ignorant  that  it  is 

not  loaded,  that  is  an  assault.  lb. ;  but  see  Reg.  o,  James,  \ 
C.  ft  K.  530,  contra;  (ante,  p.  443). 


• »  I 


SGNPING  EXPLOSIVE  $U|iST4NC£S.  &C, 


Statute. 

7  W.  4  &  1  Vict.  c.  85,  s.  5]-s-Euact8,  tb^t  whosoever  shall  uolaw« 
fully  and  maliciously  send  or  deliver  to,  or  cause  to  be  taken  or  received 
by  any  person,  any  explosive  substance  or  other  dangerous  or  noxious 
thing,  or  shall  cast  or  throw  upon  or  otherwise  apply  to  any  person  any 
corrosive  fluid,  or  other  destructive  matter,  with  intent,  in  any  of  the 
cases  aforesaid,  to  burn,  maim,  disfigure,  or  disable  any  person,  or  to  do 
some  other  grievous  bodily  harm  to  any  person,  and  whereby,  in  any  of 
the  cases  aforesaid,  any  person  shall  be  burnt,  maimed,  disfigured,  or  dis- 
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abledj^or  receive  some  other  grievous  bodilj  harm,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be   transported  beyond  the  seas  for  the  term   of  bis  or  her 
r  natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprison- 

ed for  any  term  not  exceeding  three  years. 

Jndictment  far  sending  an  explosive  SubstancSj  tnth  Intent,  ^c.  • 

Commencement  as  ante,  p,  441] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  send  (''  send  or  deliver  to,  or  cause  to  be 
taksn  or  received  by,  any  person^^)  to  one  J.  N.  a  certain  explosive  sub- 
stance and  dangerous  and  noxious  thing,  to  wit,  two  drachms  of  fulminat- 
ing silver,  and  two  pounds  weight  of  gunpowder,  with  intent  in  so  doing 
him  the  said  J.  N.  thereby  then  and  there  to  burn,  (^'  burn,  maim,  disfig- 
ure, or  disable'*'*),  and  him  the  said  J.  N.  thereby  then  aud  there  did  burn; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Jid4 
counts  varying  the  intent  and  injury. 

Felony,  transportation  for  life  or  for  any  term  not  less  than  fifteen  years, 
or  imprisonment  not  exceeding  three  years,  7  W.  4  &  1  Vict.  c.  85,  s  5, 
with  or  without  bard  labour,  and  with  or  without  solitary  confinement, 
9uch  confinement,  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year.     Id.  s.  8;  (ante,  p.  436). 

This  oflTence  is  not  triable  at  any  (quarter  sessions.  5^6  Vict,  c.  38, 
s.  1,  (ante,  p.  69). 

Evidence. 

Prove  the  seuding  of  the  explosive  substance,  and  the  intent  as  direct^ 
ed  ante,  p.  104.  Prove  also  that  the  prosecutor  was  burnt,  as  stated  in 
the  indictment.  This  is  a  new  enactment,  which  was  intended  to  meet 
^e  case  q(  R.  v.  Mountford,  1  Mood.  C.  C.  441. 

^Indictment  for  throwing  corrosive  Fluid,  unlh  Intent,  ^c.  [  *456  ] 

Commencement  as  ante,  p.  441] — in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  cast  and  throw  upon  one  J.  N.  a  certain 
corrosive  fluid  and  destructive  matteis  to  wit,  one  pint  of  oil  of  vitriol 
{^*' any  corrorsive  fluid  or  other  destructive  matter^^),  with  intent  in  so 
doing  then  and  there  and  thereby  him  the  said  J.  N.  to  burn,  and  him  the 
said  J.  N.  thereby  then  aud  there  did  grievously  burn;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  Md  counts  varying  the  inr 
tent  and  injury. 

Felony.     7  W.  4  &  1  Vict.  c.  85,  s.  5.     See  the  last  precedent. 
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Evidence. 


Prove  that  the  defendaot  threw  vitriol  on  the  prosecutor;  prove  the 
intent  as  directed  ante,  p.  104;  and  the  injury.  The  repealed  stat  6 
G.  i,  c.  2)  s.  11,  made  it  felony  to  assault  any  person  in  the  puUic  streets, 
&c.,  with  intent  to  cut,  &c.,  and  cutting  the  clothes  of  such  person:  upoa 
which  it  was  holden,  in  a  case  where  the  defendant,  intending  to  cut  the 
person  of  the  prosecutrix,  struck  her  with  a  sharp  instrument,  and,  iu  do- 
ing so,  cut  her  clothes,  that  the  primary  intention  must  be  to  cut  the 
clothes,  and  that  as  the  primary  intention  there  was  the  wounding  of  the 
person,  the  statute  did  not  apply.  R.  v.  Williams,  1  Leach,  533.  So 
here,  if  it  be  clearly  shewn  that  the  intention  was  to  bum  the  clothes,  it 
would  seem  not  to  be  within  the  statute;  but  unless  the  contrary  be 
proved,  the  intention  will  be  evidenced  by  the  act;  and,  even  should  the 
intention  be  negatived,  the  defendant  may  be  convicted  of  the  assault. 
See  7  W.  4  &  1  Vict.  c.  85,  s.  11,  (ante,  p.  253). 


ASSAULTS  ON  OFFICERS,  &C.,  SAVING  WRECK^ 


Statute. 

9  G.  4,  c.  31,  s.  24] — Enacts,  that  if  any  person  shall  assault  and 
strike  or  wound  any  magistrate,  officer,  or  other  person  whatsoever  hw- 
fully  authorized,  on  account  of  the  exercise  of  his  duty  in  or  concerning 
the  preservation  of  any  vessel  in  distress,  or  of  any  vessel,  goods,  or 
effects  wrecked,  stranded,  or  cast  on  shore,  or  lying  under  water,  every 
such  offender,  being  convicted  thereof,  shall  be  liable  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for  such 
term  as  the  court  shall  award. 

Indictment  for  auauhing  a  Magistrate  j  ^-c,  on  accouiU  of  the  Exerc^ 

ing  of  hit  Duty  in  preserving  Wreck. 

Sussex,  to  wit: — The  jurors  for  our  lady  the  Queea  upoa  their  oath 
present,  that,  before  and  at  the  time  of  the  committing  of  the  efieoce 

hereinafter  mentioned,  on  the  third  day  of  August,  in  the 
[  »457  ]  *ninih  year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the 

parish  of  B.,  in  the  county  of  S.,  one  J.  N.,  then  and  there 
being  a  magistrate,  (*  *  magistrate,  officer,  or  other  person  whatsoeoer  lass- 
fully  authorized^'),  vf as  then  and  there  engaged  iu  the  exercise  of  his 
duty  as  such  magistrate,  in  and  concerning  the  preservation  of  a  certain 
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iressel,  (^^  nf  any  vessel  in  distress^  or  of  any  vesnl^  goods,  ot  effecU 
wreekedy  slrandedj  or  caH  on  shorty  or  lying  under  toaier^^),  then  and 
there  wrecked,  straoded,  and  cast  oo  shore,  the  said  J.  N.  being  then  and 
there  lawfully  authorized  thereunto;  and  that  J.  S-,  late  oC  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  well  knowing  the  premises, 
in  and  upon  the  said  J.  N.  then  and  there  unlawfully  did  make  an 
assault,  and  him  the  said  J.  N.  then  and  there  unlawfully  did  strike  and 
wound,  (^^  strike  or  wotind"),  on  account  of  the  exercise  of  the  duty  of 
him  the  said  J.  N.  in  and  concerning  the  preservation  of  the  said  vessel 
so  wrecked,  stranded,  and  cast  on  shore  as  aforesaid;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor,  transportation  for  seven  years,  or  imprisonment,  with  or 
without  hard  laboiu*,  for  s.uch  term  as  the  court  shall  award.  9  O.  4,  c. 
31,8.34. 

Evidence. 

Prove  that  J.  N.  was  a  magistrate,  &c.,  as  stated  in  the  indictment; 
(see  ante,  p.  124);  that  a  vessel  was  wrecked,  &c.;  that  J  N.  was  en- 
gaged endeavouring  to  preserve  the  vessel;  that  J.  S.  struck  [and  wound- 
ed] him  as  stated;  and  that  he  did  so  on  account  of  his  doing  his  duty  in 
the  preservation  of  the  vessel.  This  may  be  proved  by  the  declarations 
or  acts  of  the  defendant,  or  by  circumstances  from  which  his  motive  may 
be  inferred. 


IMPEDING    PERSOICS    ENDEAVOURING    TO    ESCAPE    FROM    WRECKS. 

Statute. 

7  W.  4  &  1  Vict.  c.  89,  s.  7] — ^Enacts,  that  whosoever  shall  by  force 
prevent  or  impede  any  person  endeavouring  to  save  his  life  from  any  ship 
or  vessel  which  shall  be  in  distress,  wrecked,  stranded,  or  cast  on  shore, 
(whether  he  shall  be  on  board  or  shall  have  quitted  the  same),  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  di»- 
cretbn  of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  oflbnder,  w  for  any  term  not  less  than  fifteen  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

Indictment. 

Sussex,  to  wit>-*The  jurors  for  our  lady  the  Queen  upon  their  oath 
prasent,  that,   before  and  at  the  time  of  the  conmiitting  the  firiony 
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bereinnfter  meotioDed,  on  the  third  day  of  August,  in  the  ninth  year  oi 
the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B.,  in 
[  *458  ]  the  county  of  S.,  a  certain  vessel  (^'  ship  or  vesuP^)  was  ^then 
and  there  stranded  and  cast  on  shore  (^^  in  dUtreu^  or  wrecked^ 
$tranded^  or  east  on  shore^^)^  and  that  J.  S.,  late  of  the  parish  aforesaid) 
in  the  county  aforesaid,  labourer,  with  force  and  arms,  at  the  parish  afore^ 
said,  in  the  county  aforesaid,  one  J.  N.,  then  and  there  endeavouring  to 
save  his  life  from  the  said  ship  so  stranded  and  cast  ashore,  then  and 
there  feloniously  and  by  force  did  prevent  and  impede  ("  preveni  or  tm* 
pede") ;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life,  or  for  not  less  than  fifteen  years,  or  im«- 
prisonment  not  exceeding  three  years,  7  W.  4,  &  1  Vict.  c.  69,  s.  7, 
with  or  without  bard  labour,  and  with  or  without  solitary  confinement, 
such  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year.     Id.  s.  12,  (ante,  p.^312). 

This  offence  is  not  triable  at  &ny  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

£videnet. 

Prove  that  the  vessel  was  stranded  and  cast  on  shore,  as  stated  in  the 
indictment;  prove  that  J.  N.  was  endeavouring  to  save  his  life  after  tlie 
ship  was  stranded; — it  is  immaterial  whether  be  was  od  board,  or  had 
quitted  the  vessel.  7  W.  4  &  1  Vict.  c.  89,  s.  7.  And  prove  that  the 
defendant  ^^  by  force"  impeded  and  prevented  him  from  so  doing.  See 
7  W.  4,  &  1  Vict.  c.  85,  s.  11,  (ante,  p.  263). 


ASSAtJLtii    TO    COMMIT    FELONV,    &C) 

Statute. 

9  6*  4,  c.  31,  s.  25]->-£nacts>  that  where  any  person  shall  be  charged 
with  and  convicted  of  any  of  the  following  oflTences,  as  misdeaieanors; 
that  is  to  say,  of  any  assault  with  intent  to  commit  felony;  of  any  assauk 
upon  any  peace  officer  or  revenue  officer  in  the  due  execution  of  his  duty, 
or  upon  any  person  acting  in  aid  of  such  officer;  of  any  assault  upon  any 
person  with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer 
of  the  party  so  assaulting,  or  of  any  other  person,  for  any  ofience  for 
which  he  or  they  may  be  liable  by  law  to  be  apprehended  or  detained;  or 
of  any  assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 
of  wages:  in  any  such  case,  the  court  may  sentence  the  offender  to  be 
imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
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corr^tion,  for  any  term  hot  exceeding  two  vears;  and  may  also  (if  it 
shall  so  think  6t)  fine  the  ofienderi  and  require  him  to  find  sureties  for 
keeping  the  peace* 

Indictment. 

Commenctmtnt  as  ante,  p.  441] — in  the  county  aforesaid,  in  and  upon 
one  J.  N.,  in  the  peace  of  God  and  of  bur  lady  the  Queen  then  and 
there  being,  unlawfully  did  make  an  assault,  and  him  the  said  J.  N.^,  then 
and  there  did  beat,  wound,  and  ill  treat,  with  intent  [here  state  the  felony 
intended  thus:  him  the  said  J.  N.  then  and  there  felotiiously^ 
*  wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder],  [  *459  ] 
and  other  wrongs  to  the  said  J.  N.  then  and  there  did,  to  the 
great  damage  of  the  said  J.  N.;  against  the  form  of  the  statute  in 
such  case  made  add  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crowd  and  dignity.  Md  a  count  for  common  assault^  as  ante 
p.  441. 

Misdemeanor,  imprisonment,  With  or  without  hard  labour^  not  exceed- 
ing two  years}  a  fine  may  also  be  imposed,  if  the  court  shall  think  fit,  and 
the  defendant  may  be  required  td  find  sureties  to  keep  the  peace.  9  G^ 
4,  c.  31,  s.  35. 

Elvidence, 

Every  attempt  to  commit  a  felony  against  the  person  of  an  individual 
without  his  consent  involves  an  assault.  Prove  an  attempt  to  commit 
such  a  felony,  and  prove  it  to  have  been  done  under  such  circumstances^* 
that,  had  the  attempt  succeeded,  the  defendant  might  have  been  convicted 
of  the  felony.  If  you  fail  in  proving  the  intent,  but  prove  the  assault^  the 
defendant  may  be  convicted  of  the  common  assaults 


Indictment  for  assaulting  Peace  or  Revenue  Officers^  4*^.,  in  the 

Execution  of  their  Duty. 

Commencement  as  ante^  p.  441] — in  the  county  aforesaid,  in  and  upod 

one  J.  N.,  then  and  there  being  a  peace  officer  to  wit,  a  constable,  (^^any 

peace  ojficer^  or  revenue  officer^  or  any  person  acting  in  aid  of  such  ojffi^ 

cer^^)^  and  then  and  ther,e  being  in  the  due  execution  of  his  duty  as  such 

constable,  did  make  an  assault,  and  him  the  said  J.  N.,  so  being  in  the 

execution  of  his  duty  as  aforesaid,  then  and  there  did  beat,  wound,  and  ill 

treat,  and  other  wrongs  to  the  said  J.  N.  then  and  there  did,  to  the  great 

damage  of  tlie  said  J.  N. ;  against  the  form  of  the  statute  in  such  case  made 

and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 

dignity.     Md  a  count  or  a  common  assault^  as  anle^p.  4414 
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Misdemeanor.  9  G.  4,  c.  31,  s.  25.  Seetbe  last  precedeol.  As  to 
assaulting  special  constables,  see  1  ft  2  W.  4,  c.  41,  s.  11,  and  Reg.  •• 
Porter,  9  C.  &  P.  778. 

Evidenee. 

Prove  tbat  J.  N.  was  a  peace  officer,  JLc,  as  stated  ia  the  indictmeiir, 
hy  sbewiog  tbat  be  bad  acted  as  such;  (see  ante,  p.  124);  or,  if  the  in- 
dictmeDt  be  forassaultbg  J.  N.,  actiog  io  aid  ofao  officer,  prore  tbat  the 
officer  acted  as  such,  and  tbat  J.  N.  was^  actiog  in  bb  aid.  Prove  that  J. 
N.  was  in  the  due  execution  of  his  dutj,  and  prove  tbe  assault  as  directed 
ante,  p.  442  tt  $eq. 

As  to  tbe  appointment  and  duties  of  parish  constables,  see  now  tbe  stat. 

5&6  Vict.  c.a09. 

Refusing  to  aid  and  assist  a  constable  in  the  execution  of  bis  duij,  in  or- 
der to  preserve  tbe  peace,  is  an  indictable  misdemeanor  at  common  law. 
In  order  to  support  such  indictn>ent,  it  must  be  proved,  tbat  tbe  constable 
saw  a  breach  of  tbe  peace  committed;  tbat  there  was  a  reasonable  neces- 
sity for  calling  upon  tbe  defendant  for  his  assistance;  and  that 
[  *460  ]  when  duly  called  on  to  do  so,  tbe  defendant,  *  without  any  phy- 
sical impossibility  or  lawful  excuse,  refused  to  do  so.  And  it 
is  no  defence  tbat  the  single  aid  of  tbe  defendant  could  have  been  of  no 
avail.     Reg.  v.  Brown,  C.  &  Mar.  314. 


IndUlmetUfor  an  •Assault  to  prevent  Jirrest. 

Commencement  as  ante^  p.  441 J — in  tbe  county  aforesaid,  in  and  upon 
one  J.  N.,  in  the  peace  of  God  and  our  lady  tbe  Queen  then  and  there  be- 
ing, did  make  an  assault,  and  him  the  said  J.  N.  then  and  there  did  beat, 
wound,  and  ill  treat,  with  intent  in  so  doing,  to  resist  and  prevent  (^^  re- 
sistor  prevent'),  the  lawful  apprehension  (^'  apprehension  or  deiainer^^) 
of  him  the  said  J.  S.  (^^  the  party  so  assatUUng^  or  of  any  other  person*^) 
for  a  certain  offence  for  which  be  tlie  said  J.  S.was  then  and  tiiere  liable 
to  be  apprebended(^^  apprehended  or  detained^'*)  by  the  said  J.  N.;  that 
is  to  say,  for  [state  the  offence  generally] ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  tbe 
Queen,  her  crown  and  dignity.  Md  a  count  for  a  common  assault^  as 
antCy  p.  441. 

Misdemeanor.  9  6.  4,  ( .  31,  s.  25,  (ante,  p.  458).  See  tbe  prece- 
dent, ante,  p.  458. 

Evidencf. 

Prove  the  assault  as  directed  ante,  p.  442  it  seq.;  and  the  intent,  as 
directed  ante,  p.  104.     It  must  be  stated  and  proved  that  the  apprehen- 
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tion  was  lawful,     (See  Mte,  p.  423).     [f  you  fail  in  proving  the  intent, 
the  defendant  may  be  convicted  of  the  common  assault* 


[ndictmtnl  for  an  JUsBauU  in  punuanc€  of  a  Con$piraey  to  raise 

9Vag€9. 

Middlesex,  to  wit; — The  jurors  for  our  lady  the  Queen  upon  their  oath, 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer; 
J.  W.,  late  of  the  same  place,  labourer;  and  £.  W.,  late  of  the  same 
place,  labourer;  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  did  amongst  themselves  conspire,  combine, 
confederate,  and  agree  together  to  raise  the  rate  of  wages  then  usually 
paid  to  workmen  and  labourers  in  the  art,  mystery,  and  business  of  cotton- 
spinners;  and  that  the  said^  J.  S.,  J.  W.,  and  E.  W.,  in  pursuance  of 
the  said  conspiracy,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  N.,  in 
the  peace  of  God  and  our  lady  the  Queen  then  and  there  being,  then  and 
there  did  make  an  assault,  and  him  the  said  J.  N.  then  and  there  did  beat, 
wound,  and  ill  treat,  and  other  wrongs  to  the  said  J.  N.  then  and  there 
did,  to  the  great  damage  of  the  said  J.  N.;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  h^r  crown  and  dignity.  Md  a  count  stating  that  the  defendant 
assaulted  J.  N.,  ^'  in  pursuance  of  a  certain  conspiracy  before  then  enter- 
ed into  by  the  said  J.  S.,  J.  W.,  and  £.  W.,  to  raise  the  rate  of  wages 
of  workmen  and  labourers  in  the  art,  mystery,  and  business  of  cotton-spin- 
ners.    Md  a  count  for  the  common  assauUy  as  atUe,  p.  441. 

Misdemeanor,  9  G.  4,  c.  31,  s.  25,  (ante,  p.  45S.  See  [  *461  ] 
the  precedent,  ante,  p.  458. 

Evidence, 

Prove  the  conspiracy  as  stated  in  the  indictment;  see  post.  Book  IJ, 
Part  III;  and  the  assault,  as  directed  ante,  p.  442  et  seq.  Prove,  also, 
that  the  assault  was  in  pursuance  of  tliis  conspiracy.  If  this  proof  fails, 
the  defendants  may  be  convicted  of  the  cotniiion  assault. 


FORCING  SEAMEN  ON  SHORE. 


Statute. 


9  G.  4,  c.  31,  s.  30] — ^Enacls,  that  if  any  master  of  a  merchant  ves- 
sel shall,  during  bis  being  abroad,  force  any  man  on  shore,  or  wilfully 
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leare  bim  behind  fn  any  of  his  Majesty's  colonies  or  elsewhere,  or  shan 
refuse  lo  bring  home  wilb  him  •gain  all  such  of  the  men  whom  he  carried 
out  with  bim  as  are  in  a  condition  to  return,  when  he  shall  be  ready  to 
proceed  on  his  homeward-bound  voyage,  every  such  roaster  shall  be  guilty 
of  a  misdemeanor,  and  being  lawfully  convicted  thereof,  sliall  be  impris- 
oned for  such  term  as  the  court  shall  award;  and  all  such  offences  may  be 
prosecuted  by  indictment  or  by  information,  at  the  suit  of  his  Majesiy's 
Attorney-General,  in  the  Court  of  King's  Bench,  and  may  be  alleged  in 
the  indictment  or  information  to  have  been  committed  at  Westminster,  in 
the  county  of  Middlesex;  and  the  said  court  is  hereby  authorized  to  issue 
one  or  more  commissions,  if  necessary,  for  the  examination  of  witnesses 
abroad;  and  the  depositions  taken  under  the  same  shall  be  received  in 
pvideiice  on  the  trial  of  every  such  indictment  or  information. 

6  &  6  W.  4,  c.  19,  s.  40^— Recites,  that  great  mischiefs  have  arisen 
from  masters  of  merchant  ships  leaping  seamen  in  foreign  parts,  who  haee 
thus  been  reduced  to  distress,  and  thereby  tempted  to  become  pirates,  or 
otherwise  misconduct  themselves,  and  it  is  expedient  to  amend  and  enlarge 
the  law  in  this  behalf;  and  enacts,  that  if  any  master  of  a  ship  belonging 
to  any  subject  of  the  United  Kingdom  shall  force  on  shore  and  leave  be- 
hind, or  shall  otherwise  wilfully  and  wrongfully  leave  behind  on  shore  or 
at  sea,  or  in  any  place  in  or  out  of  his  Majesty's  dominions,  any  person 
belonging  to  his  crew,  before  the  return  to  or  arrival  of  such  ship  in  the 
United  Kingdom,  or  before  the  completion  of  the  voyage  or  voyages  for 
whiclusuch  person  shall  have  been  so  engaged,  whether  such  person  shall 
have  formed  part  of  the  original  crew  or  not,  every  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  suffer  such  punish- 
ment by  fine  or  imprisonment,  or  both,  as  to  the  court  before  which  he 
^hall  he  convicted  shall  seem  meet;  and  the  said  offence  may  he  prose- 
cuted by  information  at  the  suit  of  the  Attorney-General  on  behalf  of  his 
Majesty,  or  by  indictment  or  other  proceeding  in  any  court  having  crimi- 
nal jurisdiction  in   his  Majesty's   dominions  at  home  or  abroad,  where 

such  master  or  other  person  as  aforesaid  shall  happen  to  be, 
£  *462  ]  ^although  the  place  where  the  offence  may  be  therein  averred 

to  have  been  committed  (which  averment  is  hereby  required  to 
be  substantially  according  to  the  fact)  shall  appear  to  be  out  of  the  ordi- 
nary local  jurisdiction  of  such  court;  and  such  court  is  hereby  authorised 
io  issue  a  commission  or  commissions  for  the  examination  of  any  witnes- 
ses who  may  be  absent  or  out  of  the  jurisdiction  of  the  court;  and  at  the 
irial  the  depositions  taken  under  such  commission,  or  commissions,  if  such 
ffvitnesses  shall  be  then  absent,  shall  be  received  in  evidence. 

Sect.  42] — Enacts  that  no  su(  h  master  shall  be  at  liberty  to  leave  be- 
hind at  any  pl«ic«  abroad,  either  on  shore  or  at  sea,  any  person  of  his 
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crew  as  aforesaid,  oo  the  plea  of  such  person  not  heing  in  a  condition  to 
proceed  on  the  voyage,  or  having  deserted  from  the  ship,  or  otherwise 
disappeared,  unless  upon  a  previous  certificate  in  writing  of  one  of  such 
funciionaries  or  merchants  as  aforesaid,  [^^  the  governor,  lieutenant- 
governor,  secretary,  or  other  olQcer  appointed  in  that  behalf  by  the 
government,  at  any  of  his  Majesty's  colonies  or  plantations,  or,  in  the 
absence  of  all  such  authorities  at  or  near  to  the  port  or  place  at  which  the 
ship  shall  be  then  lying,  then  of  the  chief  officer  of  customs  of  such 
colony  or  plantation  resident  at  or  near  to  such  port  or  place:  or, 
at  any  other  place  abroad,  of  his  Majesty's  minister,  consul,  or 
vice-consul  there,  or«  in  the  absence  of  any  such  functionary,  then 
of  two  respectable  merchants  resident  there;"  s.  41],  if  there  be 
any  such  at  or  within  a  reasonable  distance  from  the  place  where  the  ship 
shall  then  be,  if  there  be  time  to  procure  the  same,  certifying  that  such 
person  is  not  in  such  condition,  or  has  deserted  or  disappeared,  and  can- 
not be  brought  back;  and  all  such  functionaries  as  aforesaid  are  here- 
by authorized  and  required,  on  the  applicsftion  of  any  such  master, 
to  inquire  by  examination  on  oalh  into  the  circumstances,  and  to  give  or 
refuse  such  certificate  according  to  the  result  of  such  examination. 

Sect.  43 — Proof  of  Certificate  to  he  on  Matter'] — Enacts,  that  if  any 
such  master  shall  leave  behind  any  one  of  his  crew  as  aforesaid  contrary 
to  this  act,  in  any  indictment  or  proceeding,  the  proof  of  his  having  ob- 
tained such  sanction  or  certificate  as  aforesaid  shall  be  upon  him;  it  being 
the  intention  hereof,  that,  except  in  the  case  of  entering  into  his  Majes- 
ty's naval  service,  no  person  of  the  crew  shall  be  discharged,  either  with 
or  without  bis  consent,  in  any  place  abroad  where  such  functionary  cap 
be  found,  unless  he  shall  have  given  such  sanction  thereto. 

Indicimeni  for  forcing  on  Shore  and  leaving  behind  a  Seaman. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  Westminster,  in  the  said  county,  mariner,  on 
the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  then  being  master  of  a  certain  ship  called  the  Rat- 
tler, belonging  to  a  certain  subject  of  the  United  Kingdom  of  Grea$ 
Britain  and  Ireland,  that  is  to  say,  to  one  A.  B.  C  any  maeter  of  a  ship 
belonging  to  any  subject  of  the  United  Kingdom^^),  unlawfully,  wil- 
fully, and  wrongfully  did  force  on  shore  and  leave  behind  at  a  certain 
place  out  of  her  Majesty's  dominions,  that  is  to  say,  at 
•New  York,  in  the  United  States  of  America,  one  J.  N.,  the  [  ♦463  ] 
said  J.  N.  then  and  there  being  a  person  belonging  to  the  crew 
of  him  the  said  J.  S.  as  such  master  of  the  said  ship  as  aforesaid,  the 
voyage  of  the  said  ship  for  which  he  the  said  J.  N.  had  been  engaged  not 
being  then  completed;  against  the  form  of  the  statute  in  such  case  made 
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end  provided,  and  against  the  peace  of  our  lady  the  Qoeeo,  her  crown 
and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther  present,  that  the  said  J.  S.  now  is  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex.  The  alkgation  of  the  ownership  of  the  ship 
is  a  material  allegation^  and  must  be  proved  as  laid.  Reg.  t^.  Dunnett, 
1  C.  &  K.  425. 

Misdemeanor,  fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court.  5  &  6  W.  4,  c.  19,  s.  40.  The  offence  may  be  prosecuted  by 
information  at  the  suit  of  the  Attorney-General,  or  by  indictment  in  any 
court  having  criminal  jurisdiction  in  her  Majesty's  dominions  at  home  or 
abroad,  where  the  master  or  seaman  shall  happen  to  be,  although  the  place 
where  the  offence  is  avefred  to  have  been  committed)  which  averment  is 
required  to  be  substantially  according  to  the  fact,  shall  appear  to  be  out 
of  the  ordinary  local  jurisdiction  of  the  court.  Id.  For  the  examina- 
tion of  witnesses  abroad,  see  the  statute.  The  9  G.  4,  c.  31,  s.  30,  is 
not  expressly  repealed  by  this  act. 

Evidence, 

Prove  that  the  defendant  was  or  acted  as  master  of  the  vessel,  and  that 
it  was,  at  the  time  of  the  commission  of  the  offence,  the  property  of  A. 
B.;  see  Reg.  v.  Dunnett,  1  C.  &  K.  425;  prove  that  J.  N.  was  then 
one  of  the  crew,  (it  is  immaterial  whether  he  was  one  of  the  original 
crew  of  the  ship  or  not) ;  that  the  voyage  for  which  he  was  engaged  was 
pot  then  completed;  and  that  the  defendant  forced  him  on  shore  and  left 
him  behind  at  the  place  mentioned  in  the  indictment. 

If  the  defendant  be  proved  to  have  wilfully  left  the  prosecutor  behind, 
the  only  defence  he  can  set  up  is  the  production  of  a  certificate  obtained 
under  s.  42,  or  the  impossibility  of  obtaining  such  certificate  under  the 
circumstances  therein  mentioned.     Reg.  v,  Dunnett,  supra. 


ASSAULTING    DEERKEEPER8. 


Statute. 


7  &  8  G.  4,  c.  29,  s.  29] — Enacts,  that  if  any  person  shall  enter  into 
any  forest,  chase,  or  purlieu,  whether  inclosed  or  not,  or  into  any  inclosed 
land  where  deer  shall  be  usually  kept,  with  intent  "unlawfully  to  bunt, 
course,  wound,  kill,  snare,  or  carry  away  any  deer,  it  shall  be  lawful  for 
every  person  intrusted  with  the  care  of  such  deer,  and  for  any  of  his  as- 
sistants, whether  in  his  presence  or  not,  to  demand  from  every  such  of- 
fender any  gun,  fire-arms,  snare,  or  engine  in  his  possession,  and  every 
dog  there  brought  for  hunting,  coursing,  or  killing  deer;  and  in  case  such 
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offender  shall  not  immedialely  deliver  up  the  same,  to  seize  and  take  the 
same  from  him  in  any  of  those  respective  places,  or,  upon 
pursuit  made  in  any  *other  place  to  which  he  may  have  escap-  [  *464  ] 
ed  therefrom,  for  the  use  of  the  owner  of  the  deer;  and  if  any 
such  offender  shall  unlawfully  beat  or  wound  any  person  intrusted  with  the 
care  of  the  deer,  or  any  of  bis  assistants,  in  the  execution  of  any  of  the 
powers  given  by  this  act,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  sini^le  larceny. 

Indictment, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M,, 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  into  certain  inclosed  land  in  the  occupation  of  J. 
W.  there  situate,  wherein  deer  had  been  and  then  were  usually  kept, 
(^^foresty  chase^  purlieu,  tohether  inclosed  or  not,  or  any  inclosed  land, 
where  deer  shall  be  usually  kept^^)  unlawfully  did  enter,  with  intent  then 
and  there  unlawfully  and  feloniously*  to  hunt,  kill,  and  carry  away  deer, 
C  hunt,  course,  toound,  kill,  snare,  or  carry  away  any  Jeer");  and  that 
J.  N.,  (^^  every  person  intrusted  with  the  care  of  such  deer,  or  any  of  hio 
assislaiUs,  whether  in  his  presence  or  noV^),  then  being  a  person  intrusted 
with  the  care  of  the  deer  in  the  said  inclosed  land  then  and  there  being, 
then  and  there,  after  the  said  J.  8.  had  so  entered  into  the  said  inclosed 
land  as  aforesaid,  did  demand  of  and  from  the  said  J.  S.  a  certain  gim, 
('^  gun,  fire-arms,  snare,  engine,  or  any  dog  there  brought  for  huntings 
coursing,  or  killing  ({eer"),  which  he  the  said  J.  S.  then  and  there  had, 
and  did  then  and  there,  the  said  J.  S.  failing  to  deliver  up  the  said  gun, 
and  altogether  refused  so  to  do,  attempt  to  seize  and  take  the  said  gun 
for  the  use  of  the  owner  of  the  said  deer,  as  he  lawfully  might  for  the 
cause  aforesaid;  and  that  the  said  J.  8.  then  and  there,  with  force  and 
BTiDb,  in  and  upon  the  said  J.  N.,  then  and  there  being  a  person  intrusted 
with  the  care  of  the  deer  within  the  said  inclosed  lands  as  aforesaid,  and 
then  and  there  being  in  the  due  execution  of  his  duty  as  aforesaid,  and  of 
the  powers  given  to  him  in  that  behalf  by  the  statute  in  that  case  made 
and  provided,  unlawfully  and  feloniously  did  make  an  assault,  and  him  the 
said  J.  N.  unlawfully  and  feloniously  did  beat  and  wound  (^^  beat  or 
wound^^) ;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
(2nd  Count). — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  S.,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
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upon  the  said  J.  N.,  he  the  said  J.  N.  then  and  there  being  a  person  in- 
trusted with  the  care  of.  the  deer  in  certain  inclosed  lands  of  J.  W., 
there  situate,  wherein  deer  had  been  and  then  were  usually  k€fpt«  and  theil 
and  there  being  in  the  due  execution  of  the  powers  given  in  that  behalf  bj  a 
certain  act  of  Parliament  made  and  passed  in  the  session  of  Parliament 
holden  in  the  7th  and  Sth  years  of  his  late  Majesty  King  Geoi^e  the 
Fourth,  eniiluled  ^'  An  act  for  consolidating  and  amending  the  laws  in 
England  relative  to  larceny  and  offences  connected  therewith/' 
[  *465  ]  unlawfully  and  feloniously  did  make  *an  assault,  and  him  the 
said  J.  N.  then  and  there  unlawfully  and  feloniously  did  beat 
and  wound;  against  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

*  If  the  defendant  entered  into  a  forest,  chase,  or  purlieu  not  inclosed, 
omit  the  word  feloniously. 

Felony,  punishable  as  simple  larceny.  (See  ante,  p.  168).  7  &8 
6.  4,  c.  29,  s.  29. 

Evidence. 

Prove  that  the  defendant  entered  into  the  inclosed  land,  die.,  described 
in  the  indictment  ;  prove  the  intent  stated  in  the  indictment  from  circum- 
stances from  which  the  jury  may  imply  it  ;  (see  ante,  p.  104);  as,  iha^ 
the  defendant  actually  wounded  the  deer,  or  had  in  his  possession  snares, 
Alc,  to  take  deer  ;  prove  that  J.  N.  was  intrusted  to  take  care  of  the 
deer  ;  prove  that  J.  N.  demanded  the  gun,  and  attempted  to  seize  it ; 
and  prove  the  battery  or  wounding  by  the  defendant,  as  stated  in  the  in- 
dictment. The  act  done  by  the  deer-keeper,  upon  which  the  battery  en- 
sued, must  be  in  the  due  exercise  of  the  powers  given  to  him  by  the  act* 
R.  V.  Amery,  R.  &.  R.  600» 


Assaulting  gamekeepers. 


Statuies. 


d  G.  4,  c.  69,  s.  2] — Enacts,  that  where  any  person  shall  be  found 
upon  any  land  committing  any  such  offence  as  is  hereinbefore  mentioned, 
(s.  1.  post,  Ch.  V,  Sect.  6),  it  shall  be  lawful  for  the  owner  or  occupier 
of  such  land,  or  for  any  person  having  aright  or  reputed  right  of  free 
warren  or  free  chase  therein,  or  for  the  lord  of  the  manor  or  reputed  ma- 
nor wherein  such  land  may  be  situate,  and  also  for  any  gamekeeper  or  ser-* 
rant  of  any  of  the  persons  herein  mentioned,  or  any  peison  assisting  such 
gamekeeper  or  servant,  to  seize  or  apprehend  such  offender  upon  sticb 
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land,  or,  in  case  of  pursuit  being  made,  in  any  other  place  to  which  he 
may  have  escaped  therefrom,  and  to  deliver  him,  as  soon  as  may  be,  into 
the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed  before  two 
justices  of  the  peace  ;  and  in  case  such  offender  shall  assault  or  offer  any 
violence  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  stick,  club,  or 
any  other  offensive  weapon  whatsoever,  towards  any  person  hereby  au- 
thorized to  seize  and  apprehend  him,  he  shall,  whether  it  be  his  first,  sec* 
ond,  or  any  other  offence,  be  guilty  of  a  misdemeanor,  and  being  convict- 
ed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  in  the  common  gaol  or  house  of  correction  for  any  term  not  ex- 
ceeding two  years  ;  and  in  Scotland,  whenever  any  person  shall  so  offend, 
he  shall  be  liable  to  be  punished  in  like  manner. 

7  &  8  Vict.  c.  29,  s.   1.  (Post,  Ch.  V.  Sect.  6.) 

*  Indictment.  [  *466  ] 

Middlesex,  to  wit  :-^The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  k- 
bourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  about  the  hour  of  ten  on  the  night  of  the  same 
day,  at  the  parish  aforesaid,  in  the  county  aforesaid,  by  night  did  unlaw- 
fully enter  certain  inclosed  land  C  any  toni"),  [in  the  occupation]  of 
one  J.  W.,  there  situate,  and  was  by  night  then  and  there  unlawfully  in 
the  said  land,  with  a  certain  gun,  for  the  purpose  then  and  there  of  taking 
and  destroying  game  ;  and  that  the  said  J.  S.  was  then  and  there  in  the 
said  land,  by  night,  as  aforesaid,  be  the  said  J.  S.  then  and  there  being 
in  the  said  land  with  the  said  gun  Tor  the  purpose  aforesaid,  by  one  J.  N., 
(^^  the  owner  or  occupier  of  such  land^  or  any  person  having  a  right  or 
reputed  right  of  free  warren  or  free  ehaet  thereon^  or  the  lord  of  the  manor 
or  reputed  manor  wherein  such  land  may  be  eitutUe^  or  any  gamekeeper  or 
tervant  of  the  persons  herein  mentioned^  or  any  person  assisting  such  game" 
keeper  or  MrvafU"),  the  servant  of  the  said  J.  W.,  the  said  J.  N.  then  and 
there  having  lawful  authority  to  seize  and  apprehend  the  said  J.  S.,  found; 
and  that  *  the  said  J.  S.,  with  the  gun  aforesaid,  (''  any  gun^  cross-bow^ 
fire^armsy  bludgeon,  sticky  club,  or  other  offensive  weapon  whatsoever^^), 
which  he  the  said  J.  S*,  in  both  his  hands  then  and  there  held,  did  then 
and  tliere  unlawfully  assault  and  beat,  and  offer  violence  towards  the  said 
J.  N.,  (^^  assault  or  offer  violence  towards^^),  the  said  J*  N.  then  and 
there  being  lawfully  authorized  to  seize  and  apprehend  the  said  J.  S.; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  ber  crown  and  dignity. 

*  If  Hie  defendant  escaped  from  the  land  and  was  pursued,  here  add, 
^*  the  said  J.  6.  then  and  there  from  the  said  land  did  escape  into  a  cer- 
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tain  close  there  situate,  and  the  said  J.  N.  did  then  and  there  pursue  the 
s^d  J-  S.  into  the  said  last-mentioned  close,  for  the  purpose  of  seizing 
and  apprehending  him  the  said  J.  S.  as  aforesaid,  be  the  said  J.  N.  hav- 
ing then  and  there  lawful  authority  as  aforesaid  so  to  do,  and  that  he  the 
said  J.  N.  being  then  and  there  about  to  seize  and  apprehend  the  said  J. 
S.  for  the  offence  aforesaid,  &c.  &c."  This  count  may  be  joined  vdth 
one  on  the  9th  section^  post.  R.  v.  Finucane,  5  C.  &  P.  551.  •An  in- 
dictment, which  stated  only  that  the  defendant  ^'  was  then  and  there,  in 
the  said  land,  by  night  as  aforesaid,  ^c,  found,^^  was  held  bad,  as  not  ' 
sufficiently  sheunng  thcU  he  was  found  committing  the  offence  charged  in 
the  previous  part  of  the  indictment.     Reg.  v.  Curnock,  9  C.  &  P.  730. 

Misdemeanor,    transportation  for  seven  years,  or  imprisoniBent  and 
hard  labour  for  not  more  than  two  years.     9  G.  4,  c.  69,  s.  2. 

Evidence. 

Prove  that  the  defendant  entered  certain  land  in  the  parish  described, 
belonging  to  or  in  the  occupation  of  J.  W.  It  is  not  necessary  to  state 
the  name  of  the  close  ;  but  if  it  be  stated,  it  must  be  proved.  R.  v. 
Owen,  1  Mood.  C.  C.  118.  So,  a  variance  in  the  parish  or  oth« 
er  local  description  will  be  fatal.  Prove  that  the  defendant  entered 
the  land  in  the  night-time,  that  is,  some  time  between  the 
[  ^467  ]  ^expiration  of  the  first  hour  after  sunset,  and  the  beginning  of 
the  last  hour  before  sunrise.  9  G.  4,  c.  69,  s.  12,  post;  see 
R.  V.  Tomlinson,  7  C.  &  P.  183.  It  is  not  necessary  to  state  the  hour; 
(ante,  p.  38);  nor,  if  stated,  need  it  be  proved,  provided  the  hour  proved 
be  within  the  time  above-mentioned.  Prove  that  the  defendant  was  armed 
with  a  gun,  &c.,  and  that  he  was  on  the  land  for  the  purpose  of  destroy- 
ing game  there.  See  R.  v.  Barham,  1  Mood.  C.  C.  151:  Reg.  v. 
Davis,  8  C.  &  P.  759,  post.  Prove  also  that  the  defendant  was  found 
on  the  land  in  the  commission  of  the  offence.  The  words  of  the  sta- 
tute are,  ^^  found  upon  any  land."  Upon  the  repealed  stat.  57  G. 
3,  c.  90.  s.  3,  the  words  of  which  were,  ^'  enter  into  or  be  found  in 
any  forest,"  &c.,  where  the  defendant  was  not  found  in  the  close,  but 
was  seen  in  an  adjoining  close,  and,  shortly  before  he  was  seen,  shots 
were  heard  in  the  close,  and  the  jury  found  that  he  had  been  firing  in  the 
close,  it  being  reserved  for  the  judges  whether  it  was  necessary  to  prove 
that  the  defendant  was  seen  in  the  close,  where  the  indictment  stated 
him  to  have  been  found;  they  held  that,  as  the  jury  were  satisfied  that  the 
defendant  had  been  in  the  close  armed,  it  was  sufficient.  R.  t^.  Worke. 
1  Mood.  C.  C.  165.  (See  post.  Part  II,  Ch.  V,  Sect.  VI),  Prove 
that  J.  N.  was  servant  of  J.  W.,  the  owner  or  occupier  of  the  land,  (or, 
if  the  offence  was  committed  on  any  public  road,  highway,  or  path,  or  the 
sides  thereof,  or  at  any  gate,  outlet,  or  opening  from  any  land  to  such  road, 
&e.,  the  ownet  or  occupier  of  land  adjoining  either  side  of  that  part  of  ibe 
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road,  &c.  where  the  ofiender  was,  7  &  3  Vict.  c.  29,  s«  1);  and  prove 
the  assault  as  directed  ante,  p.  442  et  seq.  If  J.  N.  escaped  and  was 
pursued,  it  mitst  be  stated,  and,  if  stated,  it  must  be  proved.  Lastly,  it 
must  be  proved  that  the  offence  was  committed  within  twelve  calendar 
months  next  before  the  prosecution.     9  6.  4,  c.  69,  s.  4,  post. 

A  gamekeeper,  or  other  person  lawfully  authorized,  may  apprehend 
poachers  without  giving  notice  of  his  purpose;  R.  v,  Payne,  I  Mood.  C. 
C.  378;  and  without  a  written  authority  so  to  do;  R.  v.  Price,  7  C.  & 
P.  178;  provided  they  are  upon  the  land  or  manor  of  his  roaster,  or  other 
place  mentioned*in  the  7  &  8  Vict.  c.  29;  but  without  authority  he  may 
not  apprehend  them  upon  the  lands  of  others.  R.  v.  Davis,  7  C.  &  P. 
785.  And  though  sect.  2  is  con6ned  to  offences  mentioned  in  sect.  1 , 
still  an  offender  under  sect.  9  may  be  apprehended;  for,  though  a  greater 
punishment  is  inflicted  where  several  are  out  armed  together,  it  is  still  an 
offence  within  sect.  1.    R.  v.  Bull,  1  Mood.  C.  C.  330. 


SIIOOTINO  AT  OFFICERS  OF  THE  CVST0M9. 

Statute. 

8  &  9  Vict.  c.  87,  s.  64] — Enacts,  that  if  any  person  shall  malicious- 
ly shoot  at  any  vessel  or  boat  belonging  to  her  Majesty's  navy,  or  in 
the  service  of  the  revenue,  within  one  hundred  leagues  of  any  part  of 
the  coast  of  the  United  Kingdom,  or  shall  maliciously  shoot  at, 
maim,  or  dangerously  wound  any  officer  of  the  army,  navy,  or  marines, 
being  duly  employed  for  the  prevention  of  smuggling,  and 
*on  ibH  pay,  or  any  officer  of  customs  or  excise,  or  any  per-  [  ^468  ] 
son  acting  in  his  aid  or  assistance,  or  duly  employed  for  the 
prevention  of  smuggling,  in  the  due  execution  of  his  office  or  duty,  every 
person  so  offending,  and  every  person  aiding,  abetting  or  assisting  therein, 
shall,  being  lawfully  convicted,  be  adjudged  guilty  of  felony,  and  shall  be 
liable,  at  the  discretion  of  the  court  before  which  he  shall  be  convicted, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  that  fifteen  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 

7  W.  4  &  1  Vict.  c.  91,  s.  2 — Place  and  Mode  of  Imprisonment] — 
Enacts,  that  in  awarding  the  punishment  of  imprisonment  for  any  offence 
punishable  under  this  act,  it  shall  be  lawful  for  the  court  to  direct  such 
imprisonment  to  be  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement  for  any  portion  or  portions  of  such  imprisonment,  or 
of  such  imprisonment  with  hard  labour,  not  exceeding  one  month  at  any 
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one  time,  nor  three  months  in  one  year,  as  to  the  court  in  its  discretion 
shall  seem  meet. 

» 

8  &  9  Vict.  c.  87,  s.  131 — Proof  of  Employment] — Enacts,  that  all 
persons  employed  for  the  prevention  of  smuggling  under  the  direction  of 
the  commissioners  of  her  Majesty^s  customs,  or  of  any  officer  or  officers 
in  the  service  of  the  customs,  shall  be  deemed  and  taken  to  be  duly  em- 
ployed for  the  prevention  of  smuggling;  and  the  averment  in  any  informa* 
tion  or  suit  that  such  party  was  so  duly  employed  shall  be  sufficient  proof 
thereof,  unless  the  defendant  in  such  information  or  suit  ^hall  prove  to  the 
contrary. 

Sect.  132 — Proof  of  Commissionj  and  Compettncy  of  Wilnetsei] — 
Enacts,  that  if  upon  any  trial  a  question  shall  arise  whether  any  person  is 
an  officer  of  the  army,  navy,  or  marines,  being  duly  employed  for  the 
prevention  of  smuggling,  and  on  full  pay,  or  an  officer  of  cqstoms  or 
excise,  evidence  of  his  having  acled  as  such  shall  be  deemed  su£Scient, 
and  such  person  shall  not  be  required  to  produce  his  commission  or  de- 
putation, unless  sufficient  proof  shall  be  given  to  the  contrary;  and  every 
such  officer,  and  any  person  acting  in  his  aid  or  assistance,  shall  be 
deemed  a  competent  witness  upon  the  trial  of  any  suit  or  information,  on 
account  of  any  seizure  or  penalty  as  aforesaid,  notwithstanding  such  of- 
ficer or  other  person  may  be  entitled  to  the  whole  or  any  part  of  such 
seizure  or  penalty,  or  to  any  reward  upon  the  conviction  of  the  party 
charged  in  such  suit  or  information. 

Indictment, 

Commencement  as  aniCj  p,  441  J-^in  the  county  aforesaid,  with  a  cer- 
tain pistol  then  and  there  loaded  with  gunpowder  and  one  leaden  buUet, 
which  he  the  said  J.  S.  in  his  right  hand  then  and  there  had  and  held,  at 
and  against  one  J.  N.,  the  said  J.  N.  then  and  there  being  an  officer  of 
the  customs,  (<'  any  officer  in  the  army,  navy,  or  marines^  b^ing  diijy 
employed  for  the  prevention  of  smtnggling^  and  on  full  pay  ^  or  any  officer 
of  customs  or  excise^  or  any  person  actingin  hisaidorassistancejordulyem' 
ployed  for  the  prevention  of  smuggKng^^)^  asd  in  the  doe  ex- 
[  *469  ]  ercise  of  this  office  and  duty  as  such  •officer,  then  and  there  fel- 
oniously and  maliciously  did  shoot;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.     As  to  the  venue^  see  ante,  p.  19. 

Felony,  transportation  for  life,  or  for  not  less  than  fifteen  years,  or 
imprisonment  not  exceeding  three  years,  8  &  9  Vict.  c.  87,  s.  64,  with 
or  without  bard  labour,  or  with  or  without  solitary  coofioeroent,  such  con- 
finement not  exceeding  one  month  at  any  one  timet  nor  three  mootbs  in 
any  one  year.     7  W.  4  &  1  Vict.  c.  91,  s.  2, 
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This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
3*  1,  (ante,  p.  69). 

Evidence. 

Prove  that  J.  N.  was  an  officer  of  the  customs,  &c.,  in  the  due  exer- 
cise of  his  office.  Evidence  of  his  acting  as  such  will  be  sufficient,  with- 
out producing  his  commission  or  appointment.  8  &  9  Vict.  c.  87,  ss. 
131,  132.  The  statute  only  applies  to  such  officers  of  the  army,  navy, 
or  marines,  as  are  on  full  pay,  and  are  employed  for  the  prevention  of 
smuggling.  Prove  that  the  defendant  wilfully  fired  at  J.  N.  If  he  fired 
wilfully,  it  will  be  sufficient  evidence  of  his  doing  so  maliciously. 


ladictmerU  for  Jtlaiming  or  Wounding  Officer 9  of  the  Custome. 

Commencement  as  ante^  p.  441] — in  the  county  aforesaid,  one  J.  N., 
in  and  upon  the  right  side  of  the  belly  between  the  short  ribs  of  him  the 
said  J.  N.,  the  said  J.  N.  then  and  there  being  an  officer  of  tfae  customs, 
{see  the  last  precedent],  and  in  the  due  exercise  of  his  office  and  duty  as 
such  officer,  then  and  there  feloniously  and  maliciously  did  dangerously 
wound  {^^maim  or  dangerously  wound^^);  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     Jls  to  the  venue,  see  ante,  p.  19. 

Felony.     8  &  9  Vict.  c.  87,  s.  64.     See  the  last  precedent. 

Evidence. 

This  is  proved  in  the  same  manner  as  the  last  case,  except  that,  in- 
stead of  proving  the  shooting,  it  must  be  proved  that  the  defendant  dan- 
gerously wounded  (^^  or  maimed^^)  J.  N. 


ASSAULTING  AND    OBSTRUCTING   OFFICERS    OP   CUSTOMS. 

Statute. 

8  &  9  Vict.  c.  87,  s.  66] — Enacts,  that  if  any  person  shall  by  force 
or  violence  assault,  resist,  oppose,  molest,  hinder,  or  obstract  any  officer 
of  the  army,  navy,  or  marines,  being  duly  employed  for  the  prevention  of 
smuggling,  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  other 
person  acting  in  his  or  their  aid  or  assistance,  or  duly  employ- 
ed for  the  prevention  of  smuggling,  in  the  due  execution  *of  [  *470  ] 
his  or  their  office  or  duty,  such  person,  being  thereof  convict- 
ed, shall  be  transported  for  seven  years,  or  sentoBced  to  be  impffisofied  io 
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any  house  of  correction  or  common  gaol,  and  kept  to  bard  labour  for  any 
terra  not  exceeding  three  years,  at  the  discretion  of  the  court  before  whom 
the  oilbnder  shall  be  tried  and  convicted  as  aforesaid. 

Indictment. 

Commencement  as  antCj  p.  441] — in  the  county  aforesaid,  unlawfully 
did,  by  force  and  violence,  assault  and  resist  (''  assault,  resist,  oppose, 
molest,  hinder,  obstruct^^)  one  J.  N.,  the  said  J.  N.  then  and  there  being 
an  officer  of  the  customs,  {see  the  last  precedent  but  one),  and  in  die  due 
exercise  of  his  office  and  duty  as  such  officer;  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     As  to  the  venue,  see  ante,  p.  19. 

Misdemeanor,  transportation  for  seven  years,  or  imprisooment  with 
bard  labour  not  exceeding  three  years.     8  &  9  Vict.  c.  87,  s.  6. 

Evidence. 

Prove  that  the  defendant,  with  force  and  violence,  assaulted  and  resist- 
ed J.  N.  And  prove  the  other  allegations  in  the  indictment  in  the  same 
manner  as  in  the  two  last  cases. 


Sect.  4. 


FALSE    IMPRISONMENT. 


Indictment  for  an  •SssauU  and  False  Imprisonment. 

Middlesex,  to  wit:i — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and  of 
our  lady  the  Queen,  then  and  there  being,  did  make  an  assault,  and  bim 
the  said  J.  N.  then  and  there  did  beat,  wound,  and  ill  treat,  hira  the  said 
J.  N.  then  and  there  unlawfully  and  injuriously,  and  against  the  will  of  the 
said  J.  N.,  and  also  against  the  laws  of  this  realm,  and  without  any  lege! 
warrant,  autliority,  or  reasonable  or  justifiable  cause  whatsoever,  did  im- 
prison, and  detain  so  imprisoned  there  for  a  long  space  of  time,  to  wit, 
for  the  space  of  ten  hours  then  next  following*,  and  other  wrongs  to  the 
said  J.  N.  then  and  there  did,  to  the  great  damage  of  the  said  J.  N.,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  If  any 
money  were  extorted  from  the  prosecutor  for  setting  him  aiMerty,  aid  om 
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ooertMint  of  it  immediately  after  the  abcve  asterisk,  as  ikus:  thep  next  fol- 
lowing, and  until  he  the  said  J.  N.  had  paid  to  the  said  J.  S.  the  sum  of 
five  pounds  and  five  shillings,  of  the  monies  of  the  said  J.  N.  for  his  en- 
largement; and  other  wrongs,  &c.  as  above,  Md  a  count  for  a  common 
assauUy  as  antCy  p.  441. 

^Misdemeanor  at  common  law,  punishable  with  fine  or  im-  [  *471  ] 
prisonment,  or  both. 

Evidence  for  the  Prosecution, 

All  the  prosecutor  has  to  prove  is  the  imprisonment;  it  is  for  the  defen- 
dant to  shew  that  he  was  justified  in  what  he  did,  and  that  the  imprison- 
ment was  lawful. 

And  every  confinement  of  the  person  is  an  imprisonment,  whether  it  be 
in  a  common  prison  or  in  a  private  house,  or  in  the  stocks,  or  even  by 
forcibly  detaining  one  in  the  public  streets.  2  Inst.  589;  Cro.  Car. 
210;  Com.  Dig.,  Imprisonment.  (G).  Where  a  magistrate's  warrant 
has  been  shewn  to  a  party,  who  goes  before  a  magistrate  at  the  desire  of 
a  constable,  without  further  compulsion,  this  it  seems,  is  a  sufficient  im- 
prisonment. Chinn  v,  Morris,  2  C.  &  P.  361:  Pocock  v,  Moore,  Ry. 
&  M.  N.  P.  321.  But  where  the  warrant  is  used  merely  as  a  summons, 
and  the  party  voluntarily  goes  before  the  magistrate,  this,  it  seems,  is  not 
an  imprisonment.  2  N.  R.  211;  Ry.  &  M.  N.  P.  26\  6  B.  &C.  528; 
9  Dowl.  &  R.  558.  Where  a  man  who  had  an  idiot  brother  bed-ridden 
in  his  house  kept  him  in  a  da^k  room  without  sufficient  warmth  or  clothing, 
it  was  holden  not  to  be  an  imprisonment.     R.  v.  Smith,  2  C.  &  P.  449. 

If  the  prosecutor  fail  in  proving  the  imprisonment,  he  may  proceed  to 
prove  the  second  count  for  the  assault  and  battery,  as  directed  ante,  p. 
442  et  seq. 

Evidence  for  the  Defendant. 

The  defendant  must  either  prove  that  he  did  not  imprison  J.  N.  at  all, 
or  he  must  justify  the  imprisonment.  The  grounds  upon  which  an  impris- 
onment can  be  justified  may  be  considered  under  the  following  heads: — 

Arrest  under  Civil  Process,"} — An  arrest  under  a  capias  ad  respon- 
dendum issuing  out  of  any  of  the  superior  courts,  if  regular  and  regularly 
executed  may  be  justified,  not  only  by  the  officer  who  made  it,  but  also 
by  the  plaintiff  and  his  attorney,  whether  in  fact  there  be  a  cause  of  action 
or  not;  for,  if  there  be  no  cause  of  action,  the  party's  only  remedy  is 
against  the  plaintiff,  by  action  on  the  case  for  maliciously  holding  him  to 
bail.  Belkv.  Broadbent,  3  T.  R.  183:  Rowland  v.  Veale,  Cowp.  18. 
In  order  to  justify  under  such  process,  however,  it  is  essential  to  shew 
that  it  was  returned.  Cowp.  18;  2  Ro.  Abr.  563,  p{.  9,  18;  Fortesc. 
379. 
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Ad  arrest  for  a  ca.  sa.  out  of  a  superior  court,  if  regukr  aud  regularly 
executed,  may  be  justi6ed  by  the  officer  who  executed  it,  whether  there 
be  a  judgment  to  warrant  it  or  not;  1  her.  95;  3  Lev.  20;  1  Salk.409; 
but  if  the  plaintiff  or  his  attorney  would  justify  under  it,  be  must  shew  such 
a  judgment  as  would  warrant  it;  per  HoUj  C.  J.,Canh.  443;  Barkers. 
Brabam,  3  Wils.  366;  2  W.  Bl.  866;  and  therefore,  where  a  ca.  ia. 
was  sued  out  on  a  judgment  against  an  administratrix,  without  suggesting  a 
devastavit^  it  was  holden,  that  false  imprisonment  would  lie  against  the 
plaintiff  and  his  attorney.  lb.  But  it  is  not  necessary  that  a  ca,  «a. 
should  be  returned  in  order  to  justify  under  it  as  is  the  case  under  mesne 
process.     Rowland  v.  Veale,  Cowp.  tS. 

As  to   process  out  of  an  inferior  court,  it  must  appear  that 
f  *472  ]  the  *court  had  jurisdiction  of  the  cause  ofaction^  10  Co.  76  a, 
68  b;  and  see  3  Lev.  141  243;  T.   Jones,  165,  and  that  the 
process  was  executed  within  the  jurisdiction,  3  Lev.  243,  in  order  to  jus- 
tify either  the  officer  or  the  party. 

But  if  the  writ  or  warrant  be  void  upon  the  iace  of  it,  as  if,  formerly 
there  were  no  more  than  one  term  between  the  teste  and  return  of  mesne 
process,  3  Wils.  341;  2  W.  Bl.  845^  or  if  the  officer's  name  be  inserted 
in  the  warrant  after  it  is  sealed,  2  Wils.  47,  or  if  the  writ  be  executed  af- 
ter the  day  on  which  it  expires,  2  Esp.  585,  or  on  a  Sunday,  29  C.  2,  c* 
7  s.  6y  it  will  be  no  justification  to  the  person  arresting  under  it.  So,  an 
arrest  of  A.  B.  cannot  be  justified  under  a  writ  against  C.  D.,  Har(}r. 
323;  Moor,  457;  2  Selw.  N.  P.  850,  even  although  it  may  be  proved 
that  A.  B.'  was  the  person  actually  intended  to  be  arrested,  although  mis- 
named in  the  writ,  8  East,  328;  see  6  T.  R.  234,  unless,  indeed,  it  be 
satisfactorily  shewn  that  be  was  known  as  well  by  one  name  as  the  other. 
3  East,  328.  In  this  respect,  however,  there  is  a  distinction  between 
mesne  and  final  process,  for,  in  the  latter  case,  the  party  is  estopped  by 
the  judgment  from  denying  the  name  by  which  he  is  sued.  Reeves  v. 
Slater,  7  B.  &  C  487;  2  Man.  &  Ry  265.  But  neither  the  officer  nor 
the  party  is  subject  to  an  indictment  for  false  imprisonment  for  arresting  a 
person  privileged  from  arrest,  whether  the  privilege  be  permanent,  2 
Doug.  671,  or  temporary,  2  W.  Bl.  1190;  and  see  Id.  1195. 

Arrest  under  Warrant.] — A  warrant  from  a  magistrate  having  general 
cognisance  of  the  matter  of  it,  will  justify  the  officer  in  executing  it,  wheth- 
er there  be  any  grounds  in  fact  for  granting  it  or  not;  Shergold  v.  Hollo- 
way,  4  Str.  1002;  but,  on  the  contrary,  if  the  magistrate  have  not  cogni- 
sance of  the  matter  of  the  warrant,  if,  for  instance,  he  grapted  a  war- 
rant to  take  up  J.  N.  to  answer  in  a  plea  of  debt,  the  constable 
would  not  be  justified  in  arresting  him.  Id.;  and  see  Com.  Dig., /m- 
prisonmentf  (H)  g,  9.  The  warrant  must  be  executed  within  the  proper 
jurisdiction;  formerly,  if  a  warrant  were  granted  generally,  it  could  only 
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O'  ly  be  executed  within  the  district  for  which  the  constable  was  appointed, 
although  it  was  otherwise  when  it  was  granted  to  a  conslable  by  name; 
but  now,  by  stat.  5  G.  4,  c.  14,  s.  6,  constables  may  execute  process 
out  of  their  districts,  within  the  jurisdiction  of  the  justice  granting  or  back*- 
ing  the  warrant.  8o,  a  conviction  by  a  magistrate  having  competent  ju* 
risdiction  over  ihe  subject-matter  of  it,  upon  which  the  party  has  been 
arrested,  is,  until  reversed  or  quashed,  conclusive  evidence  in  favour  even 
rf  the  magstrate,  in  a  prosecution  against  him  for  false  imprisonment.  7 
T .  R.  633,  n. 

mSrrest  without  Warrant.} — A  justice  of  peace  may  apprehend,  or 
cause  to  be  apprehended  by  a  verbal  order  merely,  any  person  commit-^ 
tittg  a  f.|(;ny  or  breach  of  the  peace   in  bis  presence.     2  Hale,  86. 

The  sherifT  or  coroner  also  may  apprehend  any  felon  within  the  county, 
without  warrant.      4  Bl.  Com.  289, 

A  constable  may  arrest  any  one  for  a  breach  of  the  peace  in  his  pres- 
ence, and  keep  him  in  his  bouse  or  the  stocks  until  he  <»n  bring  bim  be- 
fore a  magistrate.     1   Hale,  587:  see  Cook  v.  Nethercote,  6  C.  &P. 
74 1.     So,  a   constable  may  justify  arresting  a  man   upon 
*a  reasonable  charge  of  felony,  although  it  afterwards  appear  [  *473  ] 
that  the  man  is  innocent,  or  even  that  no  felony  was  in  fact 
committed.     Samuel «.  Payne,  Doug.  359:  Cowes  t.  Dunbar,  3  C.  & 
P.  565.     See  R.  v.  Ford,  R.  &  R.  329:  R.  v.  Thompson,  1  Mood. 
C  C.  80.     (See  ante,  p.  423).     So,  where  a  felony  has  been  actually 
committed,  a  constable  may  arrest  a  man  upon  a  reasonable  suspicion  of 
his  having  committed  it;  2  Inst.   52;  1  Hale,  90,  01,  92;  Ledwith  v. 
Catchpole,  Cold.  291 ;  and  it  has  been  holden,  that  the  question  of  reason- 
able suspicion  is  matter  of  law,  and  should  not  be  left  to  the  jury.     Hill 
V.  Yates,  2  Moor,  80;  and  see  Moor  r.  Kaye,  4  Taunt.  34. 

A  watchman  or  beadle  may  arrest  and  detain  in  custody  for  examina- 
tion, any  person  whom  he  finds  in  the  streets  at  night,  and  whom  there  is 
reasonable  ground  to  suspect  of  felony,  although  there  be  no  proof  of  a 
felony  actually  committed.  Lawrence  v.  Hedger,  3  Taunt.  14:  and  See 
2  Hale,  98;  2  Inst.  52;  7  6.  4,  c.  143,  s.  73. 

A  private  person,  and,  hfortiorij  a  peace  officer,  if  a  felony  be  com- 
mitted, or  a  dangerous  wound  given  in  his  presence,  is  not  only  justified 
in  arresting,  but  is  bound  by  law  to  arrest  the  felon.  2  Hawk.  c.  12^  s« 
1.  So,  be  is  justified  in  restraining  persons  committing  an  affray;  but  be 
cannot  arrest  any  person  concerned  in  it  after  tl)e  aflray  is  over,  for  in 
that  case  a  warrant  is  necessary.  2  Inst.  52.  So,  be  may  arrest  any 
man  about  to  commit  a  felony  or  treason,  or  any  art  which  would  mani- 
festly endanger  another's  life,  and  detain  him  until  the  intent  be  presumed 
to  bav«  ceased.  2  Hawk.  c.  12,  s  19;  2  Ro.  Abr.  559,  (E);  Hancock 
e.  Baker,  2  B.  &  P.   260.     So,  upon  a  reasonable  suspicion  be  may 
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arrest  another  for  fefeny;  R»  v.  Hunt,  1  ^Mood.  C.  C.  93;  but  he  does 
it  at  his  peril;  for,  ir  the  parlj  be  inDOceot,  the  persoD  arresting  is  guihy 
of  a  false  imprisonaieDt.     Stooehouse  v.  Elliott,  5  T.  R.  315. 

Persons  (bund  Gommrtting  ao^r  offence  against  the  statute  7  &  8  6.  4, 
c.  30,  the  MaFicious  Injuries  Act,  nay  be  apprebeoded  without  warrant 
by  any  peace  officer,  the  owner  of  the  property,  his  servant,  or  persoD 
authorized  by  him.  7  &  8  G.  4,  c.  30,  a.  28:  see  R.  v.  Fraser,  1 
Mood.  C.  C.  419.  So,  with  respect  to  (fences  against  tbe  Larceny 
Act,  7  &  8  G.  4,  c.  29,  s.  63,  and  the  Game  Act,  9  G.  4,  c.  69,  s.  2; 
and  by  stat.  3  fc  4  W.  4,  c.  53,  s.  53,  persons  making  fires  or  signals  to 
smuggling  vessels  may  be  apprehended  by  any  person.  Bjr  the  Vagrant 
Act,  5  G.  4,  c.  83,  s.  6,  persons  offending  against  that  act  nay  be  appre 
bended.  Similar  provisions  are  contained  ia  many  local  acts,  with  respect 
to  particular  subjects- 

Arrest  for  m  Contempt.l — If  a  contempt  be  committed  in  tbe  face  of 
a  court,  (as,  by  rude  and  contumelious  behaviour;  by  obstinacy,  perverse- 
ness,  or  prevarication;  by  breach  of  the  peace,  or  any  wilful  disturbance 
whatever),  the  judge  may  order  the  offender  to  be  instantly  apprehendied 
and  imprisoned,  at  his  (the  judge's)  discretion,  without  any  further  proof 
or  examination.  2  Hawk.  c.  22;  4  Bl.  Con».  282,  283;  1  Taunt.  IA&. 
See  Cropper  v.  Horton,  8  D.  &  R.  166. 

Arrest  after  an  Escape.l — In  civil  cases,  where  a  person  in  custody  in 
execution  escapes,  if  it  be  a  negligent  escape,  the  gaoler  or  officer  may 
retake  him;  if  voluntary,  a  retaking  would  be  a  false  imprisonment.  1 
Saund.  35,  n.;  1  Sid.  330;  1  Sho'^.  174;  Atkinson  v. 
[  *474  ]  Janeson,  *5  T.  R.  25.  Where  a  person  in  custody  upon 
mesne  process  escapes,  if  tbe  escape  he  negligent,  tbe  gaoler 
or  officer  may  retake  him;  if  voluntary,  be  cannot. 

In  criminal  cases,  where  a  prisoner  escapes,  if  tbe  escape  be  negligent 
merely,  the  gaoler  or  officer  may  retake  him,  at  any  time,  without  war- 
rant; Dalt.  c.  169;  if  volimtnry,  he  cannot  afterwards  be  retaken  by 
virtue  of  the  sanie  warrant  under  which  he  was  at  first  arrested,  2  Hawk, 
c.  13,  s.  9,  but  he  may  be  retaken  on  a  fresh  warrant,  or  without  warrant 
in  cases  where  he  might  have  been  arrested  without  warrant  originally. 

•Srrest  under  other  Authority,'] — Where  a  feme  coiert  appeared  before 
a  justice  of  peace  as  a  material  witness  in  a  case  of  felony,  it  was  holden 
that  be  was  justified  in  committing  her  until  the  sessions,  upon  ber  refus- 
ing to  appear  at  the  sessions  to  give  evidence,  or  to  find  sureties  for  her 
appearance.  Bennet  v,  Watson,  3  M.  &  Set.  1.  So,  a  magistrate 
may  commit  for  re-examination;  but  if  the  committal  be  for  an  unreason- 
able time,  the  warrant  of  commitment  is  virtually  void,  and  the  coaimit* 
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ment  is  an  iro  prisonment.     Da^is  v.  Capper,  5  Man.  &  Ryl.  53;  10  B. 
&  C.  28. 

Cofninissioaers  of  bankrupt  have,  in  certain  cases,  authority  to  commit. 
1  &  2  W.  4,  c.  56^  $.7.  If  they  act  beyond  the  limits  of  their  authori- 
ty, it  amounts  to  an  imprisonment;  but  if  they  act  within  the  limits  of 
their  atiihority,  though  from  an  erroneous  or  mistaken  judgment  it  is  other- 
wise. Dos  well  V.  Impey,  1  B.  &  C  16S;  2  D.  &  R.  350.  They 
could  not  commit  for  contempt,  iu  re  Faulkner,  2  C,  M.,  &  R.  525, 
until  the  recent  stat.  5  &  6  Vict.  c.  122,  s.  66,  gave  them  all  the  powers 
and  privileges  of  a  court  of  record.  See  Watson  v.  Bodell,  14  M.  & 
W.  57. 

Officers  in  the  army  and  navy  have,  in  many  instances,  authority  to 
imprison  soldiers  and  seamen  under  their  command.  But  false  imprison- 
ment has  been  bolden  to  lie  against  a  superior  officer,  where  the  imprison- 
ment at  first  was  legal,  but  was  afterwards  aggravated  with  many  circum- 
stances of  cruelty,  and  continued  beyond  all  necessary  bounds.  Wall  v, 
Macoamara,  1  T.  R.  536,  cit.  So,  where  a  seaman  was  confined  by 
his  captain  for  three  days,  for  a  supposed  breach  of  duty,  and  was  then 
liberated  by  him,  without  being  brought  to  a  court  martial,  it  was  bolden, 
chat  false  imprisonmeat  would  lie.  Swinton  v.  MoHoy,  1  T.  R.  537, 
cited. 

An  arrest  and  detention  under  an  impress  warrant  may  be  lawful,  but 
the  party  executing  it  does  so  at  his  peril;  for  if  he  take  a  man  not  liable 
to  be  impressed,  as  for  instance,  a  person  who  has  never  served  at  sea, 
he  is  guilty  of  false  imprisonment.     Flewster  v.  Royle,  1  Camp.  187. 

Where  a  ship  is  taken  bona  fide  as  prize,  the  necessary  imprisonment 
of  the  crew,  in  such  a  case,  is  not  to  be  deemed  a  false  imprisonment, 
although  it  afterwards  turn  out  that  the  ship  was  not  liable  to  capture. 
Le  Caux  v.  Eden,  2  Doug.  594. 


*ARRESTINO    A    CLEROTMAN     GOING    TO    PERFORM    DITINE       [    *475  ] 

SERVICE. 


Statute. 

9  G.  4,  c.  31,  s.  23] — Enacts,  that  if  any  person  shall  arrest  any  cler- 
gyman upon  any  civil  process,  while  he  shall  be  performing  divine  service, 
or  shall,  with  the  kuowledge  of  such  person,  be  going  to  perform  the 
same,  or  returning  from  the  performance  thereof,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  suf- 
fer such  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the  court 
shall  award. 
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Indictment. 

Commenament  09  ante^  p.  441] — in  tbe  county  aforesaid,  onlawfuHy 
did  arrest  one  J.  N.,  a  clergynaan,  upon  certain  civil  process,  whilst  tbe 
said  J.  N.,  as  such  clergyman  as  aforesaid,  then  and  there  was  going  to 
perform  divine  service,  he  the  said  J.  S.  then  and  there  well  knowing 
that  the  said  J.  N.  was  then  and  there  a  c)erg}'man,  and  was  so  going  to 
perform  divine  service  as  aforesaid;  against  the  form  of  tbe  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  ladj  tbe  Queen> 
ber  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment,  or  both.     9  G.  4,  c.  31,  s.  23. 

Btfidtnce. 

Prove  that  J.  N.  is  a  clergyman,  and  that  he  was  arrested  upon  t  civil 
process  by  the  defendant,  as  stated  in  the  indictment.  If  the  charge  be 
for  arresting  J.  N.  while  going  to  perform,  or  returning  from  tbe  perform- 
ance of  divine  service,  prove  that  tbe  defendant  knew  that  J.  N.  was  so 
going  or  returning. 


ABDUCTION, 
or   A   WOMAN    ON   ACCOUNT    OF    HER    FORTUNE. 

Statute. 

9  G.  4,  c,  31,  s.  19] — Enacts,  that  where  any  woman  shall  have  any 
interest,  whether  legal  or  equitable,  present  or  future,  absolute,  condition- 
al, or  contingent,  in  any  real  or  personal  estate,  or  shall  be  an  heiress, 
presumptive  or  next  of  kin,  to  any  one  having  such  interest,  if  any  per- 
son shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against 
her  will,  uith  intent  to  marry  or  defile  her,  or  to  cause  ber  to  be  married 
or  defiled  by  any  other  person,   every  such  offender,  and  every  person 

counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of 
[  *476  ]  felony,  and,   being  convicted  thereof,  shall  *be  liable  to  be 

transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding  four 
years. 

Indictment. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon   their 
oath  present,  that  J.  S.,  late  of  tbe  parish  of  B.,  in  tbe  county  of  M., 
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hbourer,  od  the  third  dajr  of  August,  in  the  oiotb  year  of  the  reign  of 
our  sovereigo  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously,  and  from  motives  of  lucre,  did  take 
away  and  detain  {^^take  atoay  or  detain^^)  one  A.  N.,  against  her  will, 
she  the  said  A.  N.  then  and  there  having  a  certain  present  and  absolute 
interest  (^*  any  iniere$t^  whethtr  kgal  or  eqtdiabUf  present  or fiUurtj  abso^ 
lutij  conditienaly  or  contingeni^^*)  in  certain  real  estate,  (^'  real  or  per^^ 
ional  ettafe"),  with  intent  her  the  said  A.  N.  to  marry,  (^^  to  marry  or 
defile^  or  eaute  her  to  be  married  or  defiled  by  any  other  person^^) ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  l.er  crown  and  dignity.  Jidd  a  count  stat" 
ing  generally  the  nature  of  some  part  of  the  property^  andy  if  the  intent 
be  doubtfuly  add  counts  varying  the  intent.  Formerly^  if  a  tooman  wa  s 
taken  away  forcibly  in  one  county j  and  was  married  or  defiled  with  her 
own  consent^  without  any  continuing  force,  in  another  county,  the  offence 
was  not  complete  in  either  county,  and  the  offender  could  only  be  indicted; 
R,  9.  Gordon,  1  Russ,  707;  but  now,  as  actual  marriage  or  defilement  is 
not  neceisary,  this  difficulty  cannot  occur. 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or  impris- 
onment, with  or  without  hard  labour,  not  exceeding  four  years.  9  G.  4, 
c.  31,  s.  19.  This  offence  is  not  triable  at  any  quarter  sessions^  5  &  G 
Vict.  c.  38,  s.  9,  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  took  away  and  detained  A.  N.  against  her 
will.     If  she  be  taken  away  in  the  first  instance  with  her  own  consent, 
but  afterwards  refuse  to  continue  with  the  offender,  and  be  forcibly  de- 
tained by  him,  the  offence  is  within  the  statute.     See   1  Hawk.  c.  41,  s« 
7.     So,  it  will  be  within  the  statute,  if  having  been  forcibly  taken  away, 
she  be  afterwards  married  or  defiled  with  her  own  consent;  for  the  offen- 
der is  not  to  escape  from  the  provisions  of  the  statute,  by  having  prevail- 
ed over  the  weakness  of  a  woman  whom  he  originally  got  into  his  power 
by  such  base  means.     Fulwood's  case,  Cro.  Car.  488;  Swenden's  case, 
5  St.  Tr.  450;  1  Hale,  660.     And  though  she  be  taken  away  and  mar- 
ried with  her  own  consent,  yet,  if  this  be  effected  by  means  of  fraud,  it 
would  seem  to  be  a  case  within  the  statute;  for  she  cannot,  whilst  under 
the  influence  of  fraud,  be  considered  to  be  a  free  agent.     R.  v.  Wake- 
field, Lancaster  Assizes,  1827.     Prove,  also,  that  A.  N.  had  the  inter- 
est stated  in  the  indictment,  from  which  the  motives   of  lucre  may  he 
presumed.     Prove  the  intent  stated  in  the  indictment  by  the  declarations 
or  acts  of  the  defendant,  or  by  circumstances  from  which  the  intent  may 
be  inferred.     See  Reg.  v,  Barratt,  9  C.  &  P.  387.     Under  the  old  law, 
the  woman  must  have  been  married  or  defiled,   but  this  is  no  longer 
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[  *477  ]  ^necessary,  the  intent  to  marry  or  defile  being  sufficient. 
The  woman,  though  married,  may  be  a  witness  against  the 
offender;  for,  though  his  wife  defacto^  she  is  not  de  jure.  1  Hale,  161; 
4  Cora.  209;  Brown's  case,  Ventr.  243;  3Keb.  193;  R.  v.  Wakefield, 
ii&t  supra.  And,  for  the  same  reason,  she  is  a  competent  witness  for 
him  on  a  prosecution  for  this  ofTence,  though  she  has  cohabited  with  him 
fi'om  the  day  of  the  marriage.  R.  v.  Perry,  1  Hawk.  c.  41,  s.  13;  1 
Russ.  710;  1  East,  P.  C.  454. 

If  the  jury  are  not  satisfied  that  the  defendant  was  actuated  by  motives 
of  lucre,  but  it  be  proved  that  he  used  force  in  taking  the  woman  away 
without  her  consent,  he  may  be  convicted  of  an  assault  under  the  stat.  7 
W.  4  &  1  Vict.  c.  85,  s.  11,  (ante,  p.  253). 


OF    A    GIRL    UNDER    SIXTEEN    TEARS    OF    AGE. 


Statute. 

9  G.  4,  c.  31,  s.  20] — Enacts,  that  if  any  person  shall  unlawfully 
take,  or  cause  to  be  taken,  any  unmarried  girl,  being  under  the  age  of 
sixteen  years,  out  ^of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her, 
every  such  offender  shall  be  guihy  of  a  misdemeanor,  and  being  convict- 
ed thereof,  shall  be  liable  to  suffer  such  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award. 

Iirdictment, 

Commencement  as  in  the  last  precedent] — in  the  county  aforesaid,  un- 
lawfully did  take  and  cause  to  be  taken  one  A.  N.  out  of  the  possession 
and  against  the  will  of  R.  N.  her  father,  (''  out  of  the  possession  and 
against  the  will  of  her  father  or  mother,  or  any  other  person  having  the 
lawful  care  or  charge  of  /ier"),  she  the  said  A.  N.  then  and  there  being 
an  unmarried  girl,  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of 
fifteen  years;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  digni- 
ty. The  allegationy  '^  being  an  unmarried  jfirZ,"  is  sufficient.  R.  v. 
Moor,  2  Lev.  179:  R.  v.  Boyall,  2  Bur.  832. 

Misdemeanor,  fine  or  imprisonment,  or  both.     9  G.  4,  c.  61,  s.  20. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c. 
35,  s.  1,  (ante,  p.  69). 

Evidence. 
Prove  that  the  defendant  took  A.^N.  out  of  the  charge  of  ber  father, 
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or  of  some  person  having  the  lawful  care  or  cliarge  of  her.  It  b  Qn  of- 
fence within  this  statute  to  take  away  a  natural  daughter  under  sixteen 
from  the  custody  of  her  putative  father.  1  Hawk.  c.  11,  s.  14;  R.  v. 
Cornfield,  2  Sir,  1162:  R.  v.  Sweeting,  1  East,  P.  C.  467.  Upon  the 
death  of  the  father,  the  mother  retains  her  authority,  though  she  marry 
again,  unless  the  father  has  disposed  of  the  custody  of  his 
child  to  others;  the  assent  of  the  second  *  husband  is  not  ma-  [  *478  ] 
terial.  Ratcliffe's  case,  3  Co.  39.  Prove  also  that  she  was 
taken  away  against  the  will  of  the  person  who  had  the  care  or  charge  of 
her.  If  the  defendant  induce  the  parents  by  false  and  fraudulent  repre- 
sentations, to  allow  him  to  take  the  child  away,  this  is  an  abduction  with- 
in the  statute.  Reg.  v.  Hopkins,  C.  &  Mar.  254.  It  seems  to  be 
doubtful  whether,  if  the  parent  once  consent,  but  afterwards  dissent,  a 
subsequent  taking  away  can  be  said  to  be  against  the  will  of  the  parent. 
Caltho  pev.  Astell,  3  Mod.  169;  1  East,  P.  C.  457.  And  it  is  not 
clear  from  the  statute  whether  it  would  be  an  offence  to  take  away  a  girl 
against  the  consent  of  her  parent,  but  by  the  consent  of  one  who  has  the 
temporary  care  of  her.  1  East,  P.  C.  457.  Prove  that  she  was  under 
the  age  of  sixteen  years,  and  unmarried.  It  is  no  defence  that  the  de- 
fendant did  not  know  her  to  be  under  sixteen,  or  might  suppose  from  her 
appearance  that  she  was  older.-  Reg.  v,  Robins,  1  C.  &  K.  451.  If 
she  was  under  the  age  of  ten  years,  and  taken  away  by  force  or  fraud > 
the  defendant  must  be  indicted  as  in  the  next  precedent. 

The  act  is  positively  prohibited,  and  therefore  the  absence  of  a  corrupt 
motive  is  no  answer  to  the  charge.  So,  it  was  held  to  be  no  legal  excuse 
that  defendant  made  use  of  no  other  n.eans  than  the  common  blandish- 
ments of  a  lover,  to  induce  her  to  elope  with  and  marry  him.  R.  v. 
Twistleton,  1  Lev.  257;  1  Sid.  387;  2  Keb.  32;  1  Hawk.  c.  44,  s. 
10.  Under  this  statute,  however,  a  mere  fraudulent  decoying  or  enticing 
away  of  the  girl,  if  she  goes  voluntarily,  has  been  held  not  to  be  punish- 
able^ Reg.  V.  Meadows,  1  C.  &  K.  399.  .But  where  the  defendant 
wen(  in  the  night  to  her  father's  house,  and  placed  a  ladder  against  her 
window,  and  held  it  for  her  to  descend,  which  she  did,  and  eloped  with 
him,  this  was  held  to  be  a  ^^  taking  of  her  out  of  the  possession  of  her 
father"  within  the  statute;  although  she  had  herself  proposed  the  plan  to 
the  defendant.     Reg.  v,  Robins,  Id.  456. 


STEALINO    CHILDREN    UNDER    THE    AGE    OF    TEN   TEARS. 

SlatuU, 

9  G.  4,  c   31,  s.  21] — Enacts,  that  if  any  person  shall  maliciously, 
either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  entice  awa^, 
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or  detain  any  child  under  the  age  of  ten  years,  with  intent  to  deprire 
the  parent  or  parents,  or  any  other  person  having  the  lawful  care  or 
charge  of  such  child,  of  the  possession  of  such  child,  or  with  intent  to 
steal  any  article  upon  or  about  the  person  of  such  child,  to  whomsoefer 
such  article  may  belong;  or  if  any  person  shall,  with  any  such  intent 
as  aforesaid,  receive  or  harbour  any  child,  knowing  the  same  to  have 
been,  by  force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or  detained 
as  hereinbefore  mentioned ;  every  such  offender,  and  every  person  counsel- 
ling, aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  without 

hard  labour,  in  the  common  gaol  or  house  of  correction,  for 
[  *479  1  *any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once, 

twice,  or  thrice  publicly  or  privately  whipped,  (if  the  court  shall 
80  think  fit),  in  addition  to  such  imprisonment:  Provided  always,  that  no 
person  who  shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  or 
to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be 
prosecuted  by  virtue  hereof,  on  account  of  his  getting  possession  of  such 
child,  or  taking  such  child  out  of  the  possession  of  the  mother,  or  any 
other  person  having  the  lawful  charge  thereof. 

Indictment. 

Commencement  a$  ante^  p,  476] — in  the  county  aforesaid,  feloniously 
and  maliciously  did  by  force,  {^^  force  or  fraud*^)^  lead  and  take  away 
(♦*  lead  or  take  atoay,  or  decoy  or  entice  away,  or  detain^^)  one  A.  N., 
a  child,  then  under  the  age  of  ten  years,  to  wit,  of  the  age  of  seven  years, 
with  intent  then  and  there  and  thereby  to  deprive  one  J.  N.,  the  father 
(**  parent  or  parents^  or  any  other  person  having  the  lawful  cart  or  charge 
i>f8uck  ehiW^)  ofsucb  child,  of  the  possession  of  the  said  child;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity.  (2nd  Count.) 
— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  8.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  felonious- 
ly and  maliciously  did,  by  force,  lead  and  take  away  the  said  J. 
N.,  a  child  then  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
seven  years,  with  intent  then  and  there  and  thereby,  divers  articles, 
(««  any  article  upon  or  about  the  said  childy  to  ishomsoever  such  article 
may  tetongf"),  that  is  to  say,  one  necklace  of  the  value  of  twenty  shil- 
'>ogs,  [  j^c.  stating  the  articles'] ,  then  and  there  upon  and  about  the  per- 
son of  the  said  child,  feloniously  to  steal,  take,  and  carry  away;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.     Jldd  counts  etatsmg 
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that  the  defendant  did  "  by  fraud  entice  away,"  ovj  **  did  by  frrud  de- 
tain," or^  *'  did  by  force  detain,"  4^c.,  if  necessary. 

Felony,  transportation  for  seven  years,  or  imprisonment  with  or  with- 
out bard  labour,  not  exceeding  two  years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the  imprison- 
ment, if  the  court  shall  think  fit.     9  G.  4,  c.  31,  s.  21. 

Evidence. 

Prove  that  the  defendant  took  and  enticed  the  child  away;  that  the 
child  was  under  the  age  of  ten  years;  and  prove  the  intent  from  circum- 
stances from  which  the  jury  may  infer  it.  Proof  that  J.  N.  was  the  fa- 
ther of  the  child  will  prove  the  intent  stated  in  the  first  count,  because 
the  natural  consequence  of  taking  the  child  must  be  to  deprive  the  father 
of  its  possession.  The  defendant  may  prove  that  he  claimed  to  be  the 
putative  father,  or  to  have  a  right  to  the  possession  of  the  child;  for  such 
persons  are  specially  exempted  from  the  operation  of  this  section  of  the 
act.     9  G.  4,  c.  31,  s.  21. 


Sect.  6. 
•rape.  £  *480  ] 


RAVISHING   WOMEN. 


Statute. 


9G.  4,  c.  31,s.  16] — Enacts,  that  every  person  convicted  of  the 
crime  of  rape,  shall  suffer  death  as  a  felon. 

Sect.  18] — Whereas,  upon  trials  for  the  crimes  of  buggery  and  of 
rape,  and  of  carnally  abusing  girls  under  the  respective  ages  hereinafter 
mentioned,  (s.  17,  post.  p.  483),  oflTenders  frequently  escape  by  reason 
of  the  difficulty  of  the  proof  which  has  been  required  of  the  completion 
of  those  several  crimes;  for  remedy  thereof  be  it  enacted,  that  it  shall 
not  be  necessary,  in  any  of  those  cases,  to  prove  the  actual  emission  of 
seed  in  order  to  constitute  a  carnal  knowledge,  but  that  the  carnal  know- 
ledge shall  be  deemed  complete  upon  proof  of  penetration  only. 

4  &  5  Vict.  c.  56,  s.  3 — Commutation  of  Punishment'] — Recites  the 
9  G.  4,  c.  31,  ss.  16  &  17,  and  enacts,  that  from  and  after  the  cora- 
raencem^t  of  this  act,  [1st  Oct.  1841],  if  any  person  shall  be  convicted 
of  any  of  the  said  offences  hereinbefore  last  specified,  such  person  shall 
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not  be  subject  to  any  sentence,  judgment,  or  punisbment  of  death,  but 
sball,  instead  of  the  sentence  or  judgment  in  and  by  the  said  act  herein* 
before  last  recited,  ordered  to  be  given  or  awarded  against  persons 
convicted  of  the  said  last-mentioned  offences,  or  any  of  them  respec- 
tively, be  liable  to  be  transported  beyond  the  seas  for  the  term  of  his 
natural  life. 

Indictment, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  one  A.  N.,  in  the  peace  of  God  and 
our  lady  the  Queen  then  and  there  being,  violently  and  feloniously  did 
make  an  assault,  and  her  the  said  A.  N.  then  and  there  violently  and 
against  her  will  feloniously  did  ravish  and  carnally  know;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity,  t^n  indictment  is  good  which  char' 
ges  that  A.  committed  a  rapcj  and  that  B.  uas  present  aiding  and  abetting 
him  in  the  commission  of  the  felony;  for  the  party  aiding  may  be  charged 
either^  as  he  ioas  in  lato^  a  principal  in  the  first  degree^  or  as  he  was  in 
facty  a  principal  in  the  second  degree.  Reg.  v.  Crishamy  C  ^  Mar.  187. 

A  general  conviction  of  a  defendant,  charged  both  as  prin- 
[  *481  ]  cipal  *tn  the  first  degree  and  as  an  aider  and  abettor  of  other 

men  in  rape^  is  valid  on  the  count  charging  him  as  principal. 
And  on  such  an  indictment,  evidence  may  be  given  of  several  rapes  on 
the  same  uoman,  at  the  same  time,  by  the  defendant  and  other  men,  each 
assisting  the  other  in  turn,  teithout  putting  the  prosecutor  to  elect  on  which 
count  to  proceed.  R.  v.  Folkes,  1  Mood.  C.  C.  344:  R.  v.  Gray,  7 
C.  ^  P.  164. 

An  indictment  charging  that  the  defendant  in  and  upon  A.  B.,  *'^  fe- 
loniously and  violently  did  make  [omitting  the  words  "  an  awatift"],  and 
her  the  said  A.  B.  then  and  there,  against  her  will,  violently  and  feloni- 
ously did  ravish  and  carnally  fcnow,"  4^c.,  was  held  sufficient  in  arrest 
of  judgment.  Reg.  v.  Allen,  2  Mood.  C.  C.  179;  9  C.  ^  P.  521. 
The  omission  of  the  ''  carnaliter  cognoviC^  makes  the  indictment  bad  on 
demurrer,  but,  as  it  seems,  not  after  verdict.  R.  v.  Warren,  1  Russ. 
686. 

Felony,  transportation  for  life.  4  &  5  Vict.  c.  56,  s.  3.  This  offence 
is  not  triable  at  any  quarter  sessions.  Id.  s.  6;  see  also  5  &  6  Vict,  c. 
38,  s.  1,  (ante,  p.  69). 
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Evidence. 

That  J,  S.] — If  it  be  proved  that  the  defendant  is  under  the  age  of 
fourteen  years,  be  must  be  acquitted,  whatever  may  be  the  nature  of  the 
evidence  against  him;  for  a  boy  under  the  age  of  fourteen  years  is  pre- 
sumed by  law  incapable  to  commit  a  rape;  1  Hale,  631;  and  this  pre- 
sumption is  not  affected  by  the  statute  9  G.  4,  c.  31,  s.  18.  R.  v. 
Groombridge,  7  C.  &  P.  582.  Nor  is  evidence  admissible  against  him, 
to  shew  that  in  fact  he  has  attained  the  full  state  of  puberty  and  was  ca- 
pable of  committing  the  crime.  Reg.  v.  Philips,  8  C.  &  P.  736;  Reg. 
V.  Jordan,  9  C.  &  P.  118.  But  he  may  on  this  indictment  be  convict- 
ed of  an  assault,  under  stat.  7  W.  4  &  1  Vict.  c.  85,  s.  11,  (ante,  p. 
253),  and  have  sentence  of  imprisonment  with  hard  labour.  Reg.  t^. 
Brimilow,  2  Mood.  C.  C.  122;  9  C.  &  P.  366.  A  husband,  also,  can- 
not be  guilty  of  a  rape  upon  his  wife.  1  Hale,  629.  But  in  both  cases 
they  may  be  principals  in  the  second  degree,  and  punished  for  being 
present  aiding  and  abetting.  Id.  629,  630.  See  R.  v.  Eldershaw,  3 
C.  &  P.  396,  (ante,  p.  11). 

The  said  A,  JV*.  violently  and  against  her  tui'H.] — It  must  be  proved 
that  the  rape  was  committed  on  A.N.  against  her  will;  and  which  of 
course  implies  violence.  If,  however,  she  yielded  through  fear  of  death 
or  duress,  it  is  rape.  1  Hawk.  41,  s.  6.  Or  if  the  connexion  took 
place  when  she  was  in  a  state  of  insensibility  from  liquor,  having  beeu 
made  drunk  by  the  prisoner,  (though  the  liquor  was  given  only  for  the 
purpose  of  exciting  her),  it  is  a  rape.  Reg.  v.  Camplin,  1  C.  &  K.  746. 
And!  it  is  no  excuse  that  she  consented  at  first,  if  the  offence  was  after- 
wards  committed  by  force  or  against  her  will;  nor  is  it  any  excuse  that 
she  consented  after  the  fact.  Id.  s.  7.  Even  that  the  woman  was  a 
common  strumpet,  or  the  concubine  of  the  ravisher,  is  no  excuse;  1 
Hale,  729;  although  such  circumstances  should  certainly  operate  with 
the  jury  as  to  the  probability  of  the  fact  that  connexion  was  had  with  the 
woman  against  her  consent. 

Having  carnal  knowledge  of  a  woman,  under  circumstances  which 
induce  her  to  suppose  it  is  her  husband,  was  held  by  a  majority  of  the 
judges  not  to  amount  to  a  rape;  but  several  of  the  majority  intimated, 
that,  should  the  point  again  occur,  they  w^ould  direct  the  jury  to  find 
a  special  verdict.  R.  v.  Jackson,  R.  &  R.  487.  In  Reg. 
*r.  Saunders,  8  C.  &  P.  265,  and  Reg.  v.  Williams,  Id.  [  *482  ] 
286,  where  the  defendants  were  indicted  for  rapes  under  similar 
circumstances,  Gumey  and  .Slderscn,  Bs.,  directed  an  acquittal  for  the 
rape,  but  held  that  the  defeudants  might  be  convicted  of  the  assault  under 
the  stat.-rW.  4  &  1  Vict,  c,  85,  s.  11,  (ante,  p.  253);  and  the 
judges  afterwards  beld^  that,  upon  such  conviction,  hard  labour  might  be 
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added  to  the  sentence  of  imprisonment.     See  Reg.  tr.  Stanton,  1  C.  & 
K.  415. 

The  party  ravished  is  a  competent  witness  to  prove  this  and  every 
other  part  of  the  case,  but  the  credibility  of  her  testimony,  and  how  far 
she  is  to  be  believed,  must  be  left  to  the  jury,  upon  the  circumstances  of 
fact  that  concur  in  her  testimony.  For  instance,  if  the  witness  be  of 
good  fame;  if  she  presently  discovered  the  offence,  and  made  search  foe 
the  offender;  if  the  party  accused  fled  for  it;  these  and  the  like  are  concur- 
ring circumstances,  which  give  greater  probability  to  her  evidence.  #But, 
on  the  other  hand,  if  she  be  of  evil  fame,  and  stand  unsupported  by  the 
testimony  of  others;  if  she  concealed  the  injury  for  any  considerable 
time  after  she  had  opportunity  to  complain;  if  the  place  where  the  fact 
was  alleged  to  have  been  committed  were  such  ibat  it  was  possible  she 
might  have  been  heard,  and  she  made  no  outcry;  these  and  the  like  cir- 
cumstances carry  a  strong,  but  not  conclusive  presumption,  (bat  her  testi- 
mony is  false  or  feigned.  4  Bl.  Com.  213.  And  the  defendant  may 
give  evidence  of  the  woman^s  notoriously  bad  character  for  want  of 
chastity  or  common  decency;  or  that  she  had  before  been  connected  with 
the  prisoner  himself;  but  he  cannot  give  evidence  of  any  other  panicular 
facts  to  impeach  her  chastity.  R.  v.  Hodgson,  R.  &  R.  211;  R.  v. 
Clarke,  2  Stark.  243;  R.  v.  Barker,  3  C.  &  P.  5S9;  R.  v.  Martin,  6 
C.  &  P.  562.  But  if,  on  cross-examination,  she  deny  having  had  inter- 
course with  other  men  than  the  prisoner,  those  men  may  be  called  to  con- 
tradict her.  Reg.  v.  Robins,  2  M.  &  Rob.  512.  So,  what  she  herself 
said  so  recently  after  the  fact  as  to  preclude  the  possibility  of  her  being 
practised  on,  has  been  holden  to  be  admissible  in  evidence  as  a  part  of 
the  transaction;  but  the  particulars  of  her  complaint  are  not  evideuce  of 
the  truth  of  her  statement;  R.  f;.  Brazier,  1  East,  P.  C.  444;  R.  v. 
Clarke,  2  Stark.  241;  Reg.  v.  Megson,  9  C.  &  P.  420;  Reg.  ©.Gut- 
tridge.  Id.  471;  and  cannot  be  asked  in  her  examination  in  chief  or  proved 
by  other  testimony:  and  though  she  may  be  asked  whether  she  named  a 
person  as  having  committed  the  offence,  it  has  been  ruled  she  cannot  be 
asked  whose  name  was  mentioned.  Reg.  v.  Osborne,  C.  &  Mar.  622. 
But  the  soundness  of  this  rule  has  been  questioned.  See  Reg.  t. 
Walker,  2  M.  &  Rob.  212. 

Did  ravish  and  carnally  know.] — To  constitute  the  offence  of  rape, 
there  must  be  a  penetration.     R.  r.  Hill,  1  East,  P.  C.  439. 

Any,  the  slightest,  penetration  will  be  sufficient;  where  a  penetration 
was  proved,  but  not  of  such  a  depth  as  to  injure  the  hymen,  still  it  was 
holden  to  be  sufficient  to  constitute  the  crime  of  rape.  R.  r.  Russen,  1 
East,  P.  C.  43S,  439;'  see  Reg.  v.  M'Rue,  8  C.  &  P.  541.  In  a  re- 
cent case,  however,  where  it  appeared  that  the  hymen  was  not  i;uptured, 
Gurneyy  B.,  ruled  that  the  penetration  was  not  sufficient  to  constitute  the 
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offence.     R.  v.  Gammon,  5  C.  &  P.  321 ;  but  that  case  has 

since  been  expressly  overruled*     Reg-  v.  Hughes,  2  *Mood.  [  *4S3  ] 

C.  C.  190;  9  C.  &  P.  752;  see  alse  Reg.  t;.  Lines,  1  C.  & 

K.  393. 

Before  the  recent  statute,  it  was  also  necessary  to  prove  emission, 
which  might  be  proved  either  positively,  by  the  evidence  of  the  woman, 
that  she  fell  it;  or  it  might  be  presumed  from  circumstances,  as,  for  in- 
stance, that  the  defendant,  after  having  connexion  with  the  prosecutrix, 
arose  from  her  voluntarily,  without  being  interrupted  in  the  act.  R.  v. 
Harmwood,  1  East,  P.  C.  440:  R.  v.  Sheriden,  1  East,  P.  C.  433:  R. 
t^.  Burrows,  R.  &  R.  519.  But  it  is  not  now  necessary  to  prove  the  ac- 
tual emission  of  seed,  in  order  to  constitute  a  carnal  knowledge;  but  the 
carnal  knowledge  shall  be  deemed  complete  upon  proof  of  penetration  only. 
9  G.  4,  c.  31,  s.  18.  And  even  though  the  jury  negative  the  emission,  or 
the  circumstances  be  proved  to  have  been  such  as  that  no  emission  did  or 
could  take  place,  the  offence  is  complete  if  the  penetration  be  proved. 
R.  V.  Cox,  1  Mood.  C.  C.  337;  5  C.  &  P.  297:  R.  v.  Reckspear,  1 
Mood.  C.  C.  342:  Reg.  v.  Allen,  9  C.  &  P.  31. 

If  the  evidence  is  defective  in  not  making  out  the  penetration,  &c.,  the 
defendant  may  be  convicted  of  the  assauk.  7  W.  4  &  1  Vict.  c.  85, 9i« 
11,  (ante,  p.  253;  see  p.  258). 


BAVISRING  CHILDREN. 


Statute. 


9  G.  4,  c.  31,  s.  17] — Enacts,  that  if  any  person  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  under  the  age  of  ten  years,  every  such 
offender  shall  be  guilty  of  felouy,  and,  being  convicted  thereof,  shall  suf- 
fer death  as  a  felon;  and  if  any  person  shall  unlawfully  and  carnally  know 
and  abuse  any  girl,  being  above  the  age  of  ten  years,  and  under  the  age  of 
twelve  years,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house  of  correction,  for  such  term  as 
the  court  shall  award. 

4  &  5  Vict.  c.  56,  s.  3.]— (Ante,  p.  480). 


Indictment  for  carnally  abusing  a  Child  under  Ten  Years. 

Commencement  as  in  the  last  precedent] — in  and  upon  one  A.  N.,  an 
infant  under  the  age  of  ten  yearf ,  to  wit,  of  the  age  of  nine  years^  in  the 
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peace  of  God  aod  our  lady  the  Queen  then  and  there  being,  feloniously 
did  make  an  assauk,  and  her  the  said  A.  N.  then  and  there  feloniously  did 
unlawfully  and  carnally  know  and  abuse;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Felony,  transportation  for  life.  4  &  5  Vict.  c.  16,  s.  3.  This  ofience 
is  not  triable  at  any  quarter  sessions.  Id.  s.  6:  see  also  5  &  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 

[  »484  ]  ^Evidence. 

The  evidence  is  the  same  as  in  rape,  with  this  exception,  that  it  is  im- 
material whether  the  act  was  done  with  or  without  the  consent  of  the  fe- 
male. The  child  may  be  a  witness,  if  she  appear  sufficiently  to  under- 
stand the  nature  and  moral  obligation  of  an  oath.  (See  ante,  p.  143). 
She  must  be  proved  to  be  under  ten  years  of  age.  Where  the  ofience  was 
committed  on  the  5ih  of  February,  1832,  and  the  child^s  father  proved 
that  on  his  return  home,  after  an  absence  of  a  few  days,  on  the  ninth  of 
February,  1822,  he  found  the  child  bad  been  bom,  and  was  told  by  the 
grandmother  that  she  had  been  born  the  day  before,  and  the  roister  of 
baptism  shewed  that  the  child  had  been  baptized  on  the  ninth  of  Februa- 
ry, 1822;  this  evidence  was  holden  not  sufficient  to  prove  the  age  of  the 
child.  R.  V.  Wedge,  5  C.  &  P.  298.  The  defendant  cannot,  on  an 
indictment  for  this  offence,  (consent  appearing  on  the  part  of  the  girl),  be 
convicted  of  an  assault  under  the  7  W.  4  &  1  Vict,  c  85,  s.  11,  (ante, 
p.  253).  Reg.  V.  Banks,  8  C.  &  P.  574;  see  Reg.  v.  Meredith,  Id. 
589,  (ante,  p.  442);  Reg.  v.  Day,  9  C.  &  P.  722.  Sed  quart;  see 
Reg.  V.  Folkes,  2  M.  &  Rob.  460.  It  does  not  appear  from  the  report 
whether,  in  that  case,  consent  was  shewn  or  not. 


Indictment  for  carnally  knowing  and  abt^ng  a  Child  above  Ten  and 

under  Twelve  Years. 

Commencement  as  ante^  p.  480] — in  and  upon  one  A.  N.,  an  infant 
above  the  age  of  ten  years,  and  under  the  age  of  twelve  years,  lo  wit, 
of  the  age  of  eleven  years,  in  the  peace  of  God  and  our  lady  the  Queen 
then  and  there  being,  unlawfully  did  raakean  assauh,  and  her  tbe  said  A. 
N.  then  and  there  did  unlawfully  and  carnally  know  and  abuse;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  tbe  Queen,  her  crown  and  dignity. 

Misdemeanor,  imprisonment,  wiih  or  without  hard  labour,  for  such  term 
as  the  court  shall  award,     9  G.  4,  c.  31,  s.  17. 
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Evidence. 


The  evidence  is  the  same  as  in  rape,  with  this  exception,  that  it 
will  be  no  defence  that  the  girl  consented.  If  she  did  not  consent  it  will 
be  a  rape,  and  the  defendant  may  be  indicted  accordingly:  (ante,  p.  480), 
but  the  fact  of  non-consent  is  no  defence  to  an  indictment  for  this  offence. 
Reg.  «.  Neale,  1  C.  &  K..  591.  The  child  must  be  proved  to  be  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years.  The  defendant 
cannot,  on  an  indictment  for  this  offence,  be  convicted  of  an  assault;  the 
proper  form  of  indictment,  if  the  offence  be  not  completed,  is  at  com- 
mon law,  for  an  attempt  to  commit  the  statutable  misdemeanor.  Reg.  v. 
Martin,  2  Mood.  C.  C.  123;  9  C.  &  P.  213,  215. 


♦assault    with    INTEI7T    TO    COMMIT  A    RAPE.       [    *485    ] 

StattUe. 
9  G.  4,  c.  31,  s.  25.] — (Ante,  p.  458). 

Indictment, 

Commencement  as  ante^  p.  480] — in  and  upon  one  A.  N.,  in  the  peace 
of  God  and  our  lady  the  Queen  then  and  there  being,  did  make  an  as- 
sault, and  her  the  said  A.  N.  then  and  there  did  beat,  wound,  and  ill  treat, 
with  intent  her  the  said  A.  N.,  violently  and  against  her  will  then  and 
there  feloniously  to  ravish  and  carnally  know,  and  other  wrongs  to  the 
said  A.  N.,  then  and  there  did,  to  the  great  damage  of  the  said  A.  N.  ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Md  a  count 
for  a  common  assault.     But  see  R.  v.  Dawson,  3  Stark.  62. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  two  years,  or  fine,  or  both  ;  and  to  find,  if  required,  sureties 
to  keep  the  peace.     9  G.  4,  c.  31,  s.  25,  (ante,  p.  458). 

Evidence. 

Prove  an  attempt  to  commit  a  rape,  the  offence  being  incomplete  for 
want  of  evidence  of  penetration.  To  prove  the  intent,  evidence  of  pre- 
vious attempts  to  commit  the  same  offence  is  not  admissible.  R.  v. 
Lloyd,  7  C.  &  P.  318.  If,  upon  this  indictment,  the  prosecutrix  were 
to  prove  a  rape  actually  committed,  the  defendant  must  be  acquitted. 
See  R.  V.  Harmwood,  1  East,  P.  C.  411,  440. 
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Sect.  7. 

80D0MT. 


&atute. 

9  G.  4,  c.  31,  s.  15] — Enacts,  that  every  person  convicted  of  the 
abominable  crime  of  buggery,  committed  either  with  mankind  or  with  any 
animal,  shall  suffer  death  as  a  felon. 

Sect.  18.] — (Ante,  p.  480). 

Indictment  for  Sodomy. 

Commencement  as  an/e,  p.  480] — in  and  upon  one  J.  N.,  then  and 
there  being,  feloniously  did  make  an  assault,  and  then  and  there  feloni- 
ously, wickedly,  and  against  the  order  of  nature,  had  a  venereal  aflfair 
with  the  said  J.  N.,  and  then  and  there  feloniously,  carnally 
[  *486  ]  *knew  him  the  said  J.  N.,  and  then  and  there  feloniously, 
wickedly,  and  against  the  order  of  nature,  with  the  said  J.  N. 
did  commit  and  perpetrate  that  detestable  and  abominable  crime  of  bug- 
gery (not  to  be  named  among  Christians);  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony,  death.  9  G.  4,  c.  31,  s.  15.  This  sentence  maybe  record- 
ed.    4  6.  4,  c.  48,  (ante,  p.  251). 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Evidence. 

The  evidence  is  the  same  as  in  rape,  (see  ante,  p.  481  et  seq.)^  and, 
as  in  that  case,  penetration  alone  is  sufficient  to  constitute  the  offence. 
R.  V.  Reckspear,  1  Mood.  C.  C.  342.  There  are,  however,  two  ex- 
ceptions :  1st,  that  it  is  not  necessary  to  prove  the  ofience  to  have  been 
commilted  against  the  consent  of  the  person  upon  whom  it  was  perpetrat- 
ed ;  and  2ndly,  both  agent  and  patient  (if  consenting)  are  equally  guihy. 
In  R.  V.  Wiseman,  Fortesc.  91,  where  the  defendant  was  indicted  for 
having  committed  this  offence  with  a  woman,  a  majority  of  the  judges  held 
that  this  Was  within  the  statute,  but  two  or  three  of  them  held  that  it  was 
not;  no  opinion  was  publicly  given.  See  Reg.  v.  Jellyraan,  8  C  &  P. 
604.  If  it  be  committed  on  a  boy  under  fourteen  years  of  age,  it  is 
felony  in  the  agent  only;  1  Hale,  670;  3  Inst.  59;  and  the  same,  it 
should  seem,  as  to  a  girl  under  twelve. 

Where  the  defendant  forced  open  a  child's  mouth,  and  put  in  bis  pri- 
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vate  pans,  and  proceeded  to  the  completion  of  his  lust,  the  judges  were 
of  opinion  that  this  did  not  constitute  the  offence  of  sodoniy.  R.  v*  Ja- 
cobs, R.  &  R.  831;  1  Russ.  698.  The  defendant  may  be  convicted  of 
the  assault,  if  the  evidence  fail  to  make  out  the  entire  charge  against  him. 
7  W.  4  &  1  Vict.  c.  85,  s.  U,  (ante,  p.  253). 


IndidmefUfor  Bestiality. 

CommenctmBni  as  ante^  p.  487] — iu  the  county  aforesaid,  with  a  cer- 
tain cow  [''  any  animaV^]  then  and  there  being,  feloniously,  wickedly, 
and  against  the  order  of  nature,  had  a  venereal  affair,  and  then  and  there 
feloniously,  wickedly,  and  against  the  order  of  nature,  carnally  knew  the 
said  cow  ;  and  then  and  there  feloniously,  wickedly,  and  against  the  order 
of  nature,  with  the  said  cow  did  commit  and  perpetrate  that  detestable 
and  abominable  crime  of  buggery  (not  to  be  named  among  Christians); 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  agains 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  animal 
was  held  to  be  described  with  sufficient  certainty  as  *^  a  certain  biteh^^^ 
although  the  female  of  foxes  and  some  other  animals  are  designated  bUch' 
esy  as  well  as  the  females  of  dogs.     Reg.  v.  Allen,  1  C.  &  K.  495. 

Felony,  death.  9  G.  4,  c.  31,  s.  15.  This  sentence  may  be  record- 
ed. 4  G.  4,.  c.  48,  (ante,  p.  251.)  The  carnal  knowledge  is  proved 
in  the  same  manner  as  in  rape  or  sodomy.  (See  ante,  p.  481).  But  the 
defendant  cannot,  upon  this  indictment,  be  convicted  of  an  assault  under 
Stat.  7  W.  4  &  1  Vict.  c.  85,  s.  11,  which  applies  only  where 
*the  charge  includes  an  offence  against  the  person.  Reg.  v.  [  *487  ] 
Eaton,  8  C.  &  P.  417.  An  indictment  for  an  attempt  to 
commit  this  offence  may  readjly  be  framed  from  this  and  the  next  prece- 
dent. It  is  punishable  in  the  same  manner  as  the  attempt  to  commit 
sodomy.     See  R.  v.  Mulreaty,  I  Russ.  699. 

This  offence  is  not  triable  at  any  quarter  sessions.     5  ft  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 


ASSAULT    WITH    INTENT    TO    COMMIT    SODOMT. 

Statutes. 
9  G.  4,  c.  31,  8.  25.]— (Ante,  p.  458). 

Indictment. 

Commencement  as  ante,  p.  380] — in  and  upon  one  J.  N.,  io  the  pefacd 

of  God  and  our  lady  the  Queen  then  and  there  being,  did  make  an  as- 
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sault,  and  bim  the  said  J.  N.  then  and  there  did  beat,  wound,  and  ill-treaty 
with  intent  that  detestable  and  abominable  crime  (not  to  be  named  amoog 
Christians)  called  buggery,  with  the  said  J.  N.  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  to  commit  and 
perpetrate;  to  the  great  displeasure  of  Almighty  God,  to  the  great  damage 
of  the  said  J.  N. ;  against  the  form  of  thB  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  not  exceed- 
ing  two  years,  or  6ne,  or  both;  and  to  find,  if  required,  soreUes  to  keep 
the  peace.     9  6.  4,  c.  31,  s.  25,  (ante,  p.  458). 

Evidence. 

Prove  an  attempt  to  commit  sodomy,  the  offence  being  incomplete  for 
want  of  evidence  of  penetration.  If,  however,  the  complete  ofieace  of 
sodomy  be  proved,  the  defendant  must  be  acquitted. 

An  indictment  against  two  persons,  which  charged  that  they,  being  per- 
sons of  wicked  and  unnatural  dispositions,  did  in  a  certain  open  and  public 
place  unlawfully  meet  together,  with  the  intent  of  committing  with  each 
other,  openly,  lewdly,  and  indecently,  in  the  said  public  place,  divers 
nasty,  wicked,  filthy,  lewd,  beastly,  unnatural,  and  sodomitiedl  practictiy 
and  then  and  there  unlawfully,  wickedly,  openly,  lewdly,  and  indecently 
did  commit  with  each  other,  in  the  sight  and  view  of  divers  liege  subjects, 
&c.,  divers  such  practices  as  aforesaid,  &c.,  was  held  bad  in  arrest  of 
judgment,  for  want  of  certainty.  Reg.  v.  Roved,  3  Q.  B.  180;  2  6. 
&  D.  518. 


•PART  II.  [*488] 


OFFENCES  OF  A  PUBLIC  NATURE. 


CHAPTER  I. 

OFFENCES   AAAINST   THE    QUEEN   AND    HER   GOVERNMENT. 

Sect.   1.  High  Treason^  488. 

2.  Coinings  499. 

3.  Sediiion  and  Blasphemyj  520. 

4.  Mministering  unlawful  Oatks^  534. 

5.  Inciting  to  Mutiny^  539. 

6.  Embezzling  the  ^ueen^s  Stores j  541. 


Sect.   1. 
»igb  treason. 

Indictment  for  compassing  the  Quun^s  Death, 

MIDDLESEX,  to  wit: — Tbe  jurors  for  our  lady  the  Queen  upon 
their  oath  present,  that  J.  S.  late  of  the  parish  of  B.,  in  tbe  county  of 
M.,  labourer,  a  subject  of  our  said  lady  tbe  Queen  then  and  there  being, 
not  regarding  tbe  duty  of  bis  allegiance,  nor  having  tbe  fear  of  God  in  bis 
heart,  but  being  moved  and  seduced  by  the  instigation  of  tbe  devil,  as  a 
false  traitor  against  our  said  lady  the  Queen,  and  wholly  withdrawing  the 
allegiance,  fidelity,  and  obedience  which  every  true  and  faithful  subject  of 
our  said  lady  the  Queen  should  and  of  right  ought  to  bear  towards,  our 
said  lady  the  Queen,  on  the  third  day  of  August,  in  tbe  ninth  year  of 
the  reign  of  our  sovereign  lady  Victoria,  and  on  divers  other  days  as  well- 
before  as  after,  with  force  and  arras,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  maliciously  and  traitorously,  together  with  divers  other 
false  traitors  to  tbe  jurors  aforesaid  unknown,  did  compass,  imagine,  de- 
vise, and  intend  to  depose  our  said  lady  the  Queen  from  the  royal 
slate,  titia>  power,  and  government  of  this  realm,  and  from  tbe  style^ 
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[  *4S9  ]  ^honour,  and  kingly  name  of  the  imperial  crown  thereof,  and 
to  bring  and  put  our  said  lady  the  Queen  to  death:  and  the 
said  treasonable  compassing,  imagination,  device,  and  intention,  then  and 
there  maliciously  and  traitorously  did  express,  utter,  declare,  and  evince, 
by  divers   overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say:  in 

ORDER  TO  FULFIL,  PERFECT,  AND  BRING  TO  EFFECT    ilis  mOSt  evil  and 

ivicked  treason,  and  treasonable  compassing,  imagination,  device,  and  in- 
tention aforesaid,  he  the  said  J.  S.,  as  such  false  traitor  as  aforesaid, 
afterwards,  to  wit,  on  the  said  third  day  of  August  in  the  year  aforesaid, 
and  on  divers  other  days  as  well  before  as  after,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  maliciously  and  traitorously 
did  conspire,  consult,  consent,  and  agree  with  one  A.  B.  C.  D.,  and  divers 
other  false  traitors,  to  the  jurors  aforesaid  unknown,  to  raise,  levy,  and 
make  insurrection,  rebellion^  and  war  within  this  kingdom,  against  our  said 
lady  the  Queen;  and  further  to  fulfil,  perfect,  and  bring  to 
EFFECT  his  most  evil  and  wicked  treason,  and  treasonable  compassing, 
imagination,  device,  and  intention  aforesaid,  he  the  said  J.  S.,  as  such 
false  traitor  as  aforesaid,  afterwards,  to  wit,  [^c.  ^c,y  so  proceeding  to 
slate  other  overt  acts  in  the  same  manner;  and  then  conclude  the  count 
thus] :  in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  contrary  to  the  duty  of 
the  allegiance  of  him  the  said  J.  S.,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 


It  may  be  satisfactory,  in  this  place,  to  enumerate  the  several  acts 
which  have  been  decided,  or  which  have  been  deemed  by  writers  upon 
the  subject  to  he  sufficient  overt  acts  of  compassing  the  death  of  the 
Queen. 

Every  thing  wilfully  or  deliberately  done  or  attempted,  whereby  the 
Queen's  life  may  be  endangered,  is  an  Overt  act  of  compassing  her  death. 
Fost.  195.  Killing^  the  Queen  is  an  overt  act  of  compassing  her  death, 
and  was  so  laid  in  the  case  of  the  regicides.  Kel.  8.  So,,  going  armed 
for  the  purpose  of  killing  the  Queen;  R.  v.  Soraerville  et  al.,  1  And. 
104;  providing  arms,  ammunition,  poison,  or  the  like,  for  the  purpose  of 
killing  the  Queen;  1  Hale,  103;  3  Inst.  12;  conspirators  meeting  and 
consulting  of  the  means  of  killing  the  Queen;  Fost.  195;  R.  v.  Vane, 
Kel.  15:  R.  r.  Tong,  Kel.  17;  and  see  Kel.  21;  or  of  deposing  her, 
or  of  usurping  the  powers  of  government;  R.  v.  Hardy,  1  East,  P.  C. 
60;  or  resolving  to  do  it;  R.  v.  Rookwood,  4  St.  Tr.  661;  R.  i;. 
Charnock,  Id.  562;  2  Salk.  631;  acting  as  counsel  against  the  Quten, 
in  order  to  take  away  her  life;  R.  r.  Coke,  Kel.  12;  and  see  R.  v.  Har- 
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risoQ)  2  St.  Tr.  314:  all  these,  and  the  like,  are  sufficient  overt  acts  of 
compassing  the  Queen's  death. 

So,  other  species  of  high  treason,  which  are  distinct  heads  of  treason 
in  themselves,  may  belaid  as  overt  acts  of  compassing  the  Queen's  death: 
thus,  levying  war  directly  against  the  Queen;  Fost.   195,   210,  212;  1 
Hale,  122,  123,  151;  Kel.  21;  3  Inst.  12,  (but  not  a  mere  constructive 
levying   of  war,   such  as   pulling  down   all   inclosures,  or  the   like,    1 
Hale    123;    see   post,    p.   493);  or  even   a   conspiracy   to 
*levy  war  directly  against  the  Queen,  for  the  purpose  of  de-  [  *490  ] 
throning  her,  or  of  obliging  her  to  change  her  measures,  or  the 
like;  Fost.  197,  211;  1  Hale,  119,  121;  R.  v.  Friend,  4  St.  Tr.  599: 
R.  v\  Barrel,  10  Mod.  321:  R.  i^.   Layer,  4  St.  Tr.  229,  332:  R.  «. 
Campion,  Sav.  3:  R.  v.  Lord  Russell,  3  St.  Tr.  705;  and  see  Id.  683, 
701,  731:  R.  «.  Sidney,  3  St.  Tr.  807:  R.  t;.  Cook,  4  St.  Tr.  737— 
776;  (but  not  a  conspiracy  to  effect  a  raising  for  the  purpose  of  throwing 
down  all  inclosures,  or  of  any  other  species  of  constructive  levying  of 
war,  Fost.  213;  Per  Holt,  C.  J.,  Holt,  682;  Per  Cur.  10  Mod.  322); 
adhering  to  the  Queen's  enemies;  Fost.  196,    197:  R.  «.   Harding,  3 
Vent.  315:  R.  v.  Lord  Preston,  4  St.  Tr.   410 — 455:  R.  r.  Stone,  6 
T.  R.  527;  inciting  foreigners  to  invade   the  realm;  Fost.  196;  1  Hale, 
120;  3  Inst.  14;  R.  v.  Story,  Dy.  298:  R.  r.  Parkyns,  4  St,  Tr.  627: 
all  these  are  sufficient  overt  acts  of  compassing  the  Queen's  death. 

Writings  which  import  a  compassing  of  the  Queen's  death  are  sufficient 
overt  acts  of  this  species  of  treason,  if  published;  I  Hale,  118;  3  Inst. 
14;  Fost.  198;  1  Hawk.  c.  17,  s.  31;  as,  for  instance,  writings  inciting 
persons  to  kill  the  Queen,  R.  v.  Twyn,  Kel.  22,  or  the  like.  Su  th» 
several  cases  collected  in  Pyne'*s  case^  Cro.  Car,  117.  So,  words  of 
advice  or  persuasion  are  sufficient  overt  acts  of  this  species  of  treason,  if 
they  advise  or  persuade  to  an  act  which  would  of  itself  (if  committed) 
be  a  sufficient  overt  act.  Fost.  195,  200:  R.  v.  Cbarnock,  4  St.  Tr« 
562;  2  Salk.  631.  So,  words  may  be  laid  in  the  indictment  to  explain 
an  act;  as,  for  instance,  an  act  seemingly  innocent  in  itself  may  be  shewn 
to  be  an  ov^rt  act  of  treason,  by  its  connexion  with  words  spoken  by  the 
party  at  the  time.  1  Hale,  115;  and  see  R.  v.  Parkyns,  4  St.  Tr.  627, 
657:  R.  V.  Crohagan,  Cro.  Car.  332:  R.  v.  Lee,  7  St.  Tr.  43.  But 
loose  words,  which  have  no  reference  to  any  act  or  design,  or  which  are 
not  words  of  persuasion  or  advice,  cannot  be  deemed  overt  acts  of  trea** 
son.     Fost.  200—205:  R.  v.  Theving,  3  St.  Tr.  79—90. 

Where  words  or  writings,  however,  are  laid  as  overt  acts,  it  is  sufficient 
to  set  forth  the  substance  of  them;  R.  v.  Francis,  6  St.  Tr.  58,  73:  R. 
V.  Lord  Preston,  4  St.  Tr.  411:  R.  v.  Watson,  2  Stark.  137;  for  in 
no  case  is  it  necessary  that  the  whole  detail  of  the  evidence  should  be  set 
forth;  it  is  sufficient  that  the  charge  be  reduced  to  a  reasonable  certainty, 
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so  that  the  defendant  may  be  apprised  of  its  nature,  and  be  prepared  to 
answer  it.     Fost.  194. 

Any  number  of  overt  acts  may  be  hid;  Kel.  S;  but  if  any  one  suf- 
ficient overt  act  be  proved,  it  will  maintain  the  count.  1  Hale,  123; 
Fost.  194. 

Evidence, 

The  evidence  roust  be  applied  to  the  proof  of  the  overt  acts,  and  not 
to  the  proof  of  the  principal  treason;  for  the  overt  act  is  the  charge  to 
which  the  prisoner  must  apply  his  defence.  And  whether  the  overt  act 
proved  he  a  suiBcient  overt  act  of  the  principal  treason  laid  in  the  indict- 
ment, is  a  matter  of  law,  to  be  determined  by  the  court.  It  is  also  ex- 
pressly  enacted,  that  no  evidence  shall  be  admitted  of  any  overt  act  not 
laid  in  the  indictment;  7  &  8  W.  3,  c.  3,  s.  8;  that  is  to  say,  no  overt 
act  amounting  to  a  distinct  independent  charge,  although  it  be  an  overt 
act  of  the  species  of  treason  charged,  shall  be  admitted  in 
[  *491  ]  evidence,  unless  it  be  expressly  laid  in  *the  indictment;  but 
if  an  overt  act  not  laid  amount  to  a  direct  proof  of  any 
other  overt  act  which  is  laid,  it  may  be  given  in  evidence  to  prove 
such  overt  act.  R.  v,  Rookwood,  4  St.  Tr.  661,  627:  R.  v.  Deacon, 
Fost.  9:  R.  V.  Lowick,  4  St.  Tr.  718,  722,  731:  R.  v.  Layer,  8 
Mod.  82,  89;  6  St.  Tr.  229,  282,  284:  R.  v.  Wedderbourn,  Fost.  23. 
(Ante,  p.  109). 

Ahhough  writings  cannot  be  laid  as  an  overt  act,  unless  published,  yet^ 
if  they  tend  to  prove  an  overt  act  laid,  they  shall  be  admitted  in  evidence 
for  that  purpose,  although  never  published.  R.  v.  Lord  Preston,  4  St. 
Tr.  410,  440:  R.  v.  Layer,  6  St.  Tr.  272—280:  R.  v.  Hensey,  1 
Bur.  642,  644.  And  in  Sidney's  case,  if  the  papers  found  in  his  closet 
had  been  plainly  referable  to  the  other  treasonable  practices  charged  in 
the  indictment,  they  might  indisputably  have  been  read  in  evidence  against 
him,  although  not  published.  Fost.  198.  Also,  it  is  no  objection  that 
the  writings,  or  any  other  articles,  were  not  found  until  after  the  appre* 
hension  of  the  defendant.     R.  v.  Watson,  2  Stark.  137. 

Where  words  of  incitement  hare  reference  to  an  act,  after  giving  evi.<* 
dence  of  the  words,  you  may  give  evidence  of  the  act,  in  order  fully  to 
explain  them.     R.  v.  Lord  G.  Gordon,  Doug.  590,  59?. 

Where  a  conspiracy  is  laid  as  an  overt  act,  the  acts  of  any  of  the  cour 
spirators  in  furtherance  of  the  common  design  may  be  given  in  evidence 
against  all.  R.  v.  Hardy,  1  East,  P.  C.  70:  R.  v.  Stone,  6,T.  R. 
527;  and  see  Ket  19,  20;  (ante,  p.  109).  In  such  a  case>  the  first 
thing  to  be  proved  is  the  conspiracy;  secondly,  evidence  roust  be  given 
to  connect  the  defendant  with  it;  and  lastly,  if  it.  be  intended  to  give  ill 
evidence  against  the  defendant  the  acts  of  any  other  person,  you  aaust 
shew  that  such  person  was.  also  a  member  of  the  aama  conspiracy,  and 


HIGH  TREASON.  583 

that  the  act  done  was  in  furtherance  of  the  common  design.  *  See  R.  o. 
Sidney,  3  St.  Tr.  796,  &c.:  R.  v.  Lord  Lovat,  9  St.  Tr.  670,  &c.; 
(ante,  p.  105). 

The  time  at  which  the  overt  acts  are  alleged  to  have  been  committed 
need  not  be  proved  as  laid;  it  is  sufficient  if  they  be  proved  to  have  been 
committed  at  any  time  within  three  years  before  the  Bnding  of  the  indict- 
ment. R.  9.  Chamock,  1  Salk.  288:  R.  o.  Lord  Balmerino,  9  St. 
Tr.  587—605:  R.  v.  Townley,  Fost,  7,  8. 

As  to  the  place  where  the  overt  act  is  alleged  to  have  been  committed; 
an  overt  act  must  be  proved  to  have  been  committed  in  the  proper  county. 
See  R.  9.  Lord  Preston,  4  St.  Tr.  410—455.  But  if  any  one  overt 
act  be  proved  against  the  defendant  in  the  proper  county,  acts  of  treason 
tending  to  prove  such  overt  act  laid,  though  done  in  a  foreign  county, 
n»y  be  given  in  evidence;  and  this  was  done  in  nearly  all  the  trials  of 
the  rebels  in  the  year  1746.     Fost.  9,  22. 

Where  several  overt  acts  are  laid,  proof  of  any  one  of  them  will  main- 
tain the  count,  provided  the  overt  act  so  proved  is  a  sufficient  overt  act  of 
the  species  of  treason  charged  in  the  indictment.  1  Hale,  122;  Fost. 
194. 

The  prisoner  is  not  bound  to  shew  what  was  the  object  or  meaning  of 
the  acts  done  by  him;  it  is  for  the  Crown  to  make  out  that  they  amount 
to  the  treason  charged  in  the  indictment.  Reg.  v.  Frost,  9  C.  &  P. 
129. 

The  prisoner  is  entitled,  under  the  stat.  7  Anne,  c.  21,  in  cases  of 
treason  or  misprision  of  treason,  (except  in  cases  of  high  trea- 
son in  ^compassing  or  imagining  the  death  or  destruction,  or  [  *402  ] 
any  bodily  harm  tending  to  the  death  or  destruction,  maiming 
or  wounding,  of  the  Queen,  and  of  misprision  of  such  treason,  where  the 
overt  acts  alleged  in  the  indictment  shall  be  any  attempt  to  injure  her 
person,  in  which  cases  the  prisoner  is  triable  in  the  same  manner,  and 
upon  the  like  evidence,  as  if  charged  with  murder,  39  &  40  G.  3,  c. 
93;  5  &  6  Vict.  c.  51,  s.  I),  to  have  a  list  of  the  witnesses  to  be  pro- 
duced OB  the  trial,  and  of  the  jury,  given  to  him  at  the  same  time  that 
the  copy  of  the  indictment  is  delivered  to  him;  and  the  copy  of  the  in- 
dictment, with  such  lists  is  to  be  delivered  to  him  ten  days  before  the 
trial.  A  bill  of  indictment  for  treason  was  found  on  the  11th  December; 
on  the  12tb,  copies  of  the  indictment  and  of  the  jury  panel  were  deliver- 
ed to  the  prisoner,  and  on  the  17th,  a  copy  of  the  list  of  witnesses  was 
delivered  to  him.  The  prisoner  was  arraigned  on  the  31  st  December, 
and  pleaded:  and  upon  the  first  witness  being  called  for  the  Crown,  it  was 
objected  that  the  list  of  witnesses  had  not  been  delivered  according  to 
the  statute*  Upon  a  case  reserved,  it  was  holden  by  nine  judges  to  six, 
that  the  delivery  of  the  list  was  not  a  good  delivery  in  point  of  law:  but 
it  was  also  bold^,  by  a  like  majority,  that  the  objection  was  too  late  afetr 
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plea  pleaded.  And  it  was  agreed  by  all  the  judges,  that  if  the  objection 
bad  been  taken  in  due  time,  the  only  effect  of  it  would  have  been  a  post- 
ponement of  the  trial  to  give  time  for  a  proper  delivery  of  the  list.  Reg. 
V.  Frost,  2  Mood.  C.  C.  140;  9  C.  &  P.  129. 

No  treason,  misprision  of  treason,  or  offence  against  the  Queen's  title, 
prerogative,  person,  or  government,  or  against  either  house  of  Parliament, 
is  triable  at  any  quarter  sessions.     5  &  6  Vict.  c.  33,  s.  1,  (ante,  p.  69). 


Form  of  a  Count  for  levying  War. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.,  being  a  subject  of  our  said  lady  the  Queen,  not  re- 
garding the  duty  of  his  allegiance,  nor  having  the  fear  of  God  in  his  heart, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil  as  a  false 
traitor  against  our  said  lady  the  Queen,  and  wholly  withdrawing  the  alle- 
giance, fidelity,  and  obedience,  which  every  true  and   faithful  subject  of 
our  said  lady  the  Queen  should  and  of  right  ought  to  bear  towards  our  said 
lady  the  Queen,  on  the  said  third  day  of  August,  in  the  ninth  year  of  the 
reign  aforesaid,  with  force  and  arms,  at  thd  parish  aforesaid,  in  the  county 
aforesaid,  together  with  divers  other  false  traitors  to  the  jurors  aforesaid  un- 
known, armed  and  arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns, 
muskets,  blunderbusses,  pistols,  swords,  bayonets,  pikes,  and  other  weap- 
ons, being  then  and  there  unlawfully,  maliciously,  and  traitorously  assembled 
and  gathered  together  against  our  said  lady  the  Queen,  most  wickedly, 
maliciously,  and  traitorously  did  levy  and  make  war  against  our  said  lady 
the  Queen  within  this  realm,  and  did  then  and  there  maliciously  and 
traitorously  attempt  and  endeavour  by  force  and  arms  to  subvert  and  de- 
stroy the  constitution  and  government  of  this  realm  as  by  law  established, 
and  deprive  and  depose  our  said  lady  the  Queen  of  and  from  the  style, 

honour,  and  kingly  name  of  the  imperial  crown  of  this  realm; 
[  *493  ]  in  contempt  of  our  said  lady  the  Queen  *and  her  laws,  to  the 

evil  example  of  all  others  in  the  like  case  offending,  contrary 
to  the  duty  of  the  allegiance  of  him  the  said  J.  8.:  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

In  this  count  it  is  not  necessary  to  set  out  the  particular  acts  of  the 
defendant;  it  is  sufBcient  to  allege,  generally,  that  be  assembled  with  a 
multitude,  armed  and  arrayed  in  a  warlike  manner,  and  levied  war. 
Post.  220. 

Evidence. 

In  order  to  maintain  this  count,  it  is  necessary  to  prove  that  which  in 
law  amounts  to  a  levying  of  war,  directly  or  constructively,  against  the 
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bled  is  not  material;  three  or  four  will  constitute  it,  as  4ully  as  a  thous- 
and. 3  last.  9.  Nor  is  it  necessary  that  they  should  be  more  gverrino 
arraiati^  aroicd  with  military  weapons,  with  colours  fiyirg,  &c.,  ahfaough 
it  is  usually  so  stated  in  tiie  indictment.  Fost.  208;  and  see  R.  v.  Dam- 
maree  &  Purchase^  Fost.  208.  Nor  is  actual  fighting  necessary  to  con- 
stitute a  levying  of  war;  Fost,  218:  1  Hale,  144:  for,  as  the  court  held 
in  Vaugban's  case,  5  St.  Tr.  17 — 39;  2Salk.  634),  enlisting  and  march- 
ing are  sufficient,  without  coming  to  battle.  There  must  be  an  insurrec« 
lion,  there  must  be  a  force  accompanying  that  insurrection,  and  it  must  be 
for  an  object  of  a  general  nature.  Reg.  v.  Frost,  9  C.  &  P.  129.  Af- 
ter ao  action  has  taken  place,  it  is  termed  lellum  percussum;  before  it, 
bellum  Itvatum. 

War  levied  against  the  Queen  is  of  two  kinds — direct  and  constructive! 
direct,  when  the  war  is  levied  directly  against  the  Queen  or  her  forces, 
with  intent  to  do  some  injury  lo  her  person,  to  imprison  her  or  the  like; 
1  Hale,  131,  132;  such,  for  instance,  as  open  rebellion,  for  the  purpose 
of  deposing  or  imprisoning  the  Queen,  or  of  getting  her  into  the  power 
of  the  rebels,  or  of  forcing  her  to  put  away  her  ministers,  or  the  like;  1 
Hale,  152:  Fost.  210;  and  see  R.  v.  The  Earls  of  Essex  and  Southamp- 
ton, Moor.  620;  1  St.  Tr.  197;  holding  or  defending  any  of  the  Queen's 
castles,  forts,  or  ships  against  the  Queen  or  her  forces,  or  delivering  them 
up  to  rebels,  through  treachery;  3  Inst.  10;  Fost.  219;  1  Hale,  325,. 
326;  constructive,  where  it  is  levied  for  the  purpose  of  efTeciing  innova- 
tions of  a  public  and  general  nature  by  an  armed  force;  Fost.  211;  as, 
for  the  purpose  of  attempting  by  force  to  obtain  the  repeal  of  a  statute  to 
alter  the  religion  established  by  law,  or  to  obtain  the  redress  of  any 
other  public  grievance,  real  or  pretended;  1  Uawk:  c.  17,  s.  25;  1  Hale, 
153;  Fost.  211;  3  Inst.  9,  10;  R.  v.  Lord  G.  Gordon,  Dougl.  590; 
or  an  insurrection  for  the  purpose  of  throwing  down  all  inclosures,  pulling 
down  all  bawdy  houses,  opening  all  prisons,  &c.  expelling  all  strangers, 
enhancing  the  price  of  wages  generally,  or  the  like.  Fost.  214;  1  Hale, 
132;  R.  9.  Bradsbaw,  Popb.  122:  R.  v.  Messenger,  Kel.  70,  79, 
Therefore,  where  a  mob  assembled  for  the  purpose  of  destroying  all  the 
protestant  dissenting  meeting  houses,  and  actually  pulled  down  two,  it  was 
faolden  to  be  treason.  R.  v.  Damroaree,  8  St.  Tr.  218:  R.  v.  Purchase, 
Id.  267.  But  an  insurrection  for  the  purpose  of  throwing  down  the  in*- 
closures  of  a  particular  manor,  park,  common,  &c.,  or  upon  a 
merequarrel  between  private  persons,  Fost  "^210;  1  Hale,  131,  [  *494  ] 
133, 149,  or  to  deliver  one  or  more  particular  persons  out  of 
prison,  (they  not  being  imprisoned  for  treason),  1  Hale,  134,  or  holding 
a  house  by  force  against  the  sheriff  and  posse  cotnitatus^  1  Hale,  146,  i% 
not  treason.  So,  if  an  armed  body  of  men  enter  a  town,  their  object 
being  not  to  take  it,  or  to  attack  the  military  force  there,  but  merely  to 
make  a  demonstration  of  their  strength  to  the  magistracy,  in  order  to  pro« 
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cure  the  liberation  or  mitigate  the  punishment  of  prisoners  convicted  of 
some  political  offence,  this,  though  an  aggravated  misdemeanor,  is  noi 
high  treason.     Reg.  v.  Frost,  9  C.  &  P.  129. 

Abo,  in  order  to  maintain  this  count,  proof  must  be  given  of  a  war  ac« 
tually  levied,  and  not  merely  of  a  conspiracy  to  levy  it.  1  Hale,  131 — 
148;  1  Hawk.  c.  17,  s.  27. 

It  may  be  necessary  here  to  mention,  tliat,  in  the  case  of  war  levied 
directly  against  the  Queen,  all  persons  assembling  and  marching  with  the 
rebels  are  guilty  of  treason,  whether  they  are  aware  of  the  purpose  of  the 
assembly,  or  aid  and  assist  in  committing  acts  of  violence,  or  not:  R.  «. 
Earls  of  Sussex  and  Southampton^  Moor,  621;  tmtess  compelled  to  join 
and  continue  with  them  pro  timore  mortU.  Fost.  21&,  217:  3  Inst.  10; 
1  Hale,  49,  51,  139;  and  see  R.  v.  M'Growtber,  Fost.  13.  But  io  the 
case  of  a  constructive  levying  of  war,  those  only  of  the  rabble  who  actu- 
ally aid  and  assist  in  doing  those  acts  of  violence  whicbform  the  constmc- 
tive  treason,  are  traitors;  the  rest  are  merdy  rioters.  SeeR.  v.  Messen- 
ger, Kel.  70—79;  1  Sid.  358;  2  St.  Tr.  585—594. 


Form  of  a  count  for  adhering  to  the  Queen^s  Enemies. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that,  on  the  said  third  day  of  August,  in  the  year  last  aforesaid,  and  long 
before,  and  continually  from  thence  hitherto,  an  opeu  and  public  war  was 
and  is  yet  prosecuted  and  carried  on  between  our  said  lady  the  Queen 

and ,  to  wit,  at  the  parish   aforesnrd,  in  the  couuty  aforesaid:  and 

that  the  said  J.  S*,  a  subject  of  our  lady  the  Queen  then  and  there  be- 
ing, well  knowing  the  premises,  but  not  regarding  the  duty  of  bis  allegi- 
ance, nor  having  the  fear  of  God  in  his  heart,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil,  as  a  fahe  traitor  against  our  said 
lady  the  Queen,  and  wholly  withdrawing  the  allegiance,  fidelity,  and  obe- 
dience which  every  true  and  faithful  subject  of  our  said  lady  the  Queen 
should  and  of  right  ought  to  bear  towards  our  said  lady  the  Queen,  and 
contriving  and  with  all  bis  strength  intending  to  aid  and  assist  the  said 

-,  so   being   an  enemy  of   our  said  lady  the  Queen,  as  aforesaid, 

in  the  prosecution  of  the  said  war  against  our  said-  lady  the  Queen, 
heretofore  and  during  the  said  war,  to  wit,  on  the  said  third  day  of 
August,  in  the  year  last  aforesaid,  and  on  divers  other  days  as  well 
before  as  after,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  maliciously  and  traitorously  was   adhering  to,  and  aiding  and 

comforting  the  said ,  so  being  then  and  there  an  enemy  of  our  said 

lady  the  Queen  as  aforesaid:  And  that  in  the  prosecution,  performance, 
and  execution  of  his  treason  and  traitorous  adhering  aforesaid,  he  the  said  J. 
S.,  as  such  false  traitor  as  aforesaid,  during  the  said  war,  to  wit,  on  the 
said  third   day  of  August,   in   the  year  last  aforesaid,  and    on  divers 
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[4^.  *her€  $^t  out  th$  evert  aetf,  introducing  each  overt  act  [^495  ] 
thve:  and  in  further  prosecution,  performance,  and  execution 
of  bis  treason  and  tMUtorous  adhering  aforesaid,  he  the  said  J«  S.,  as  such 
false  traitor  as  aforesaid,  afterwards,  and  during  the  said  war,  to  wit,  on 
4^.  4^€.;  concluding  the  count  thus]:  in  contempt  of  our  said  lady  the 
Queen  and  her  laws,  to  the  evil  example  of  all  others  in  like  cases  of- 
fending, contrary  to  the  duty  of  the  allegiance  of  him  the  said  J.  S. ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The 
epecial  acts  of  adherence  mutt  be  set  for  in  the  indictment  as  overt  acts; 
but  it  i$  not  neceeeary  in  thi$  or  in  any  other  case  of  treason^  thaty  in  lay- 
ing  the  overt  acts,  a  detail  of  the  evidence  intended  to  be  given  at  the  trial 
should  be  ^ated;  it  is  eufficient  if  the  charge  be  reduced  to  a  reasonable 
certainty,  so  that  the  defendant  may  be  apprieed  of  the  nature  of  the  of" 
fence  with  which  he  is  charged.     Fost.  220,  194. 

We  shall  now  state  what  has  been  decided  or  deemed  to  be  overt  acts 
of  this  species  of  treason. 

The  words  in  the  statute  are*— *^  or  be  adherent  to  the  enemies  of  our 
lord  the  King  in  his  realm,  giving  to  them  aid  or  comfort  in  the  realm 
or  elsewhere.''  Hence,  every  assistance  given  by  the  Queen's  subjects 
to  her  enemies,  unless  given  from  a  well-grounded  apprehension  of  imme- 
diate death  in  case  of  a  refusal,  is  high  treason  within  this  branch  of  the 
statute.  Therefore,  if  British  subjects  join  the  Queen's  enemies  in  acts 
of  hostility  against  this  country,  Fost.  216;  1  Hawk.  c.  17,  s.  28,  or 
even  against  the  Queen's  allies;  Fost.  220;  Per  Cor.  in  R.  v.  Vaugban, 
S  Salk.  636,  or  join  the  enemy's  forces,  although  no  acts  of  hostility  be 
committed  by  them  either  against  the  Queen  or  her  aUies,  Fost.  218;  R. 
If.  Vaugban,  2  Salk.  634;  5  St.  Tr.  17,  or  raise  troops  for  the  enemy, 
R.  0.  Harding,  2  Vent.  315,  or  deliver  up  the  Queen's  castles,  forts,  or 
ships  of  war  to  the  Queen's  enetnies  through  treachery,  or  in  combination 
with  them.  Fost.  219;  3  Inst.  10;  1  Hale,  168,  or  even  detain  the 
Queen's  castles,  &c.  from  her,  if  it  i>e  done  in  confederacy  with  the  ene- 
my, Fost.  219;  1  Hale j  326,  or  send  money,  arms,  intelligence,  or  the 
like,  to  the  Queen's  enemies,  Fost.  217,  although  such  money,  intelli- 
gence, ftc.  be  intercepted  and  never  reach  them:  R.  v.  Gregg,  10  St. 
Tr.  App.  77;  Fost.  198,  217,  218:  R.  r.  Hensey,  1  Bur.  642:  R.  v. 
Lord  Preston,  4  St.  Tr.  409 — 555:  all  these  are  cases  of  adhering  to 
the  Queen's  enemies,  and  llie  parties  are  guilty  of  high  treason.  And 
where  letters.  &c.  have  been  thus  intercepted,  it  is  much  better  to  charge 
them  to  have  been  sent  from  the  place. where  the  venue  was  laid  to  be  de- 
livered in  parts  beyond  the  seas  to  the  enemy,  according  to  the  fact,  than 
to  state  them  to  have  been  sent  iii  partes  transmarinas,  to  be  delivered 
to  the  enemy.  Fost.  218.  In  R.  v.  Stone,  6  T.  R.  527,  it  was  ob- 
jected, that  the  intelligence  transmitted  by  the  defendant  to  the  enemy 
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Was  calculated  to  dissuade  them  from  invadiog  tbb  country,  and  was  sent 
\¥ith  that  intent;  but  Lord  Kenyouj  C.  J.,  said,  that  whether  the  ioteUi* 
gence  were  calculated  to  dissuade  or  invite  the  enemy,  was  imrnatetia): 
if  it  were  such  as  was  likely  to  prove  useful  to  them,  in  enablhig  them  to 
annoy  us,  defend  themselves,  or  shape  their  attacks;  sending  socb  iotelli* 
gence  with  a  view  of  its  reaching  the  enemy  was  undoubtedly  high  trea- 
son.  If  a  British  subject  incite  foreigners  to  invade  this  country,  it  is 
treason,  whether  ihe  foreigners  be  enemies  or  not;  if  eoeiDies, 
[  *496  ]  it  is  treason  within  ihis  branch  of  the  'statute:  if  not  enemies, 
still  it  is  an  overt  act  of  compassing  the  Queen's  death. 
Post.  196,  197;  1  Hale,  167.  But  if  a  British  subject  be  in  a  foreign 
country  when  war  breaks  out  between  that  country  and  this,  and  continue 
to  reside  tliere,  or  if  during  a  truce  be  go  to  the  foreign  country,  and  re- 
turn before  the  truce  expires,  this  is  no  treason,  unless  he  actually  con- 
spire  with  the  enemy,  or  aid  him  in  forwarding  his  measures  for  hostility. 
1  Hale,  165,  166. 

As  to  the  Queen's  enemies,  within  the  meaning  of  ibis  statale; — the 
subjects  of  all  states  against  which  her  Majesty  may  have  proclaimed  or 
declared  war,  are  her  enemies;  so  are  the  subjects  of  states  in  actual  hos- 
tility with  us,  whether  war  have  been  solemnly  proclaimed  or  not.  Fost. 
219;  1  Hale,  162.  But  merely  issuing  letters  of  marque  does  notcre- 
ate  a  state  of  hostility  between  the  two  states,  although  nearly  equal  to  a 
state  of  war  in  its  consequences.  1  Hale,  162.  Nor  is  inciting  the 
subjects  of  a  state  in  amity  with  us  to  invade  this  cotmtiy,  treason  within 
this  branch  of  the  statute,  although  it  certainly  would  be  an  overt  act  of 
compassing  the  Queen's  death.  I  Hale,  167.  But  if  the  subjects  of  a 
state  in  amity  with  us  were  to  invade  the  country  in  a  hostile  manner,  or 
otherwise  commit  hostilities  against  us,  they  would  be  enemies  within  the 
meaning  of  this  statute,  and  adhering  to  them  would  be  treason.  Fost. 
219;  1  Hale,  164;  3  Inst.  11;  4  Inst.  152;  R.  v.  Vaughan,  2  Salk. 
634;  5  St.  Tr.  17 — 39.  British  subjects,  however,  can  never  be  deem- 
ed the  Queen's  enemies  within  the  meaning  of  this  act,  and  therefore,  to 
give  relief  or  assistance  to  a  rebel  would  not  be  treason  within  this  branch 
of  the  statute.     3  Inst.  11;  1  Hale,  159;  I   Hawk.  c.  17,  s.  28. 

It  must  appear  upon  the  face  of  the  indictment,  that  the  persons  adher- 
ed to  were  enemies. 

Evidence. 

The  count  is  proved  in  the  same  manner  as  the  count  for  compassing 
the  Queen's  death,  (see  ante,  p.  490,  tt  wj.),  namely,  by  proving  one  or 
more  of  the  overt  acts  laid.  The  fact  of  the  persons  adhered  to  being 
enemies,  may  be  proved  by  ihe  production  of  the  Gazette  containing  the 
proclamation,  if  war  were  formally  proclaimed;  or  public  notoriety  is  suf* 
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6cienC  evidence  of  it.  19  E.  4,  6,  5;  Post.  219;  1  Hale,  164.  And 
whether  they  are  enemies  or  not,  is  a  matter  of  fact  to  be  determined  by 
the  jury.     lb. 

Anactualadherencemu8t.be  proved;' a  mere  conspiracy  or  intention 
to  adhere  is  not  treason  within  this  branch  of  the  statute,  although  proba- 
bly such  a  conspiracy  might  be  laid  as  an  overt  act  of  compassing  the 
Queen's  death.  But  if  you  can  prove  such  a  conspiracy,  and  connect 
the  defendant  with  it  by  evidence,  and  can  prove  an  act  done  by  any  one 
of  the  conspirators  in  furtherance  of  the  common  design,  you  may  give  it 
in  evidence  against  the  defendant,  if  it  tend  to  prove  any  of  the  overt  acts 
laid  10  the  indictment;  for  the  act  of  one,  in  such  a  case,  is  the  act  of 
all.     R.  «.  Stone,  6  T.  R.  527  (see  ante,  p.  109). 


*Form  of  a  Count  on  Stat.  36  G.  3,  c.  7,  *.  1,  for  conspira-  [  *497  ] 

cy  to  ineite  Foreignirs  to  invade  the  Realm. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.,  being  a  subject  of  our  said  lady  the  Queen,  not  regard- 
ing the  duty  of  his  allegiance,  nor  having  the  fear  of  God  in  his  heart,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  as  a  false  traitor 
against  our  said  lady  the  Queen,  and  wholly  withdrawing  the  allegiance 
fidelity,  and  obedience  which  every  true  and  faithful  subject  of  our  said  lady 
the  Queen  should  and  of  right  ought  to  bear  towards  our  said  lady  the 
QueeO)  on  the  third  day  of  August,  in  the  year  last  aforesaid,  and  on  di- 
vers other  days  and  times  as  well  before  as  after,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  maliciously  and  traitorously, 
together  with  divers  other  false  traitors  to  the  jurors  aforesaid  unknown, 
did  compass,  imagine,  invent,  devise,  and  intend  to  move  and  stir  divers 
foreigners  and  strangers,  to  wit ,  and  divers  other  foreigners  and  stran- 
gers to  the  jurors  aforesaid  unknown,  with  force  and  arms,  to  invade  this 
realm;  and  the  said  compassing,  imagination,  invention,  device,  and  in- 
tention, did  then  and  there  express,  utter,  and  declare,  by  divers  overt 
acts  and  deeds  [hereinafter  mentioned,  that  is  to  say;  in  order  to  fw 
FiL,  PERFECT,  AND  BRING  TO  EFFECT  his  Said  most  evil  and  wi  cked 
treason,  and  treasonable  compassing,  imagination,  invention,  device,  and 
intention  aforesaid  [^^c.  4"^.  setting  out  the  overt  aetSy  and  concluding  the 
count  a$  in  the  form  ante^  p.  489]. 

The  evidence  necessary  to  support  this  count  may  readily  he  made  out 
from  the  directions  given  ante,  p.  490,  the  same  rules  applying  equally  to 
this  count  as  to  the  count  for  compassing  the  Queen^s  deaths 
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Form  of  other  Counts  upon  Stat.  36  6.  3,  c.  7,  f.  1. 

Commencement  ut  supra] — did  compass,  imagkie,  invent,  devise,  and 
intend  the  death  and  destruction  of  our  said  sovereign  lady  the  Queen  and 
the  said  compassing, ^c.  ^c,  ut  supra. 

Commencement  ut  supra] — did  compass,  imagine,  invent,  devise,  and 
intend  certain  bodily  harm  tending  to  the  death  and  destruction  of  our 
said  sovereign  lady  the  Queen;  and  the  said  compassing  ^c.  ^c»  ut  fu* 
pra. 

Commencement  ut  supra] — did  compass,  imagine,  invent,  devise,  and 
intend  to  maim  and  wound  our  said  sovereign  lady  the  Queen;  and  the   * 
said  compassing,  <$-o.  ^c.<t  ut  supra. 

Commencement  ut  supra] — did  compass,  imagine,  invent,  devise,  and 
intend  imprisonment  and  restraint  of  the  person  of  our  said  sovereign  lady 
the  Queen;  and  the  said  compassing,  ^c.  ^c,  ut  supra. 

Commencement  ut  supra] — did  compass,   imagine,  invent  devise,  and 
intend  to  deprive  and  depose  our  said  sovereign  lady  the  Queen 
[  •493  ]  of  *and  from  the  style,  honour,  and  kingly  name  of  the  imperi- 
al crown  of  this  realm;  and  the  said  compassing,   ^c.  4^e.,  tit 
8upra. 

Commencement  ut  supra] — did  compass,  imagine,  invent  devise,  and 
intend  to  levy  war  against  our  said  lady  the  Queen,  within  this  realm,  in 
order  by  force  and  constraint  to  compel  her  said  Majesty  to  change  her 
measures  and  councils;  which  said  compassing,  ^c.  ^c.j  ut  supra. 

Commencement  ut  supra] — did  compass,  imagine,  invent,  devise,  and 
intend  to  levy  war  against  our  said  sovereign  lady  the  Queen,  within  this 
realm,  in  order  to  put  force  and  constraint  upon,  and  to  intimidate  and 
overawe,  both  houses  of  Parliament;  which  said  compassing,  ^c.  ^c. 


DISCHABGING  OR  AIMING  &C.,  F^RE-ARHS  &C.,  AT  THE  QUEEN. 


Statute. 

5  &6  Vict.  c.  51,  s.  2] — Enacts,  that  from  and  after  the  passing  of 
this  act,  if  any  person  shall  wilfully  discharge,  or  aUempi  to  discbarge,  or 
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point)  aim,  or  present  at  or  near  to  the  person  of  the  Queen,  any  gun, 
pistol,  or  any  other  description  of  fire-arms  or  of  other  arms  whatsoever, 
whether  the  same  shall  or  shall  not  contain  any  explosive  or  destructive 
material,  or  shall  discharge  or  cause  to  be  discharged,  or  attempt  to  dis- 
charge  or  cause  to  be  discharged,  any  explosive  substance  or  material 
near  to  the  person  of  the  Queen,  or  if  any  person  shall  wilfully  strike  or 
strike  at,  or  attempt  to  strike  or  strike  at  the  person  of  the  Queen  with 
any  offensive  weapon  or  in  any  other  manner  whatsoever,  or  if  any  person 
shall  wilfully  throw  or  attempt  to  throw  ^ny  substance,  matter  or  thing  what- 
soever at  or  upon  the  person  of  the  Queen,  with  intent  in  any  of  the  cases 
aforesaid  to  injure  the  person  of  the  Queen,  or  with  intent  in  any  of  the  ca- 
ses aforesaid  to  break  the  public  peace,  or  whereby  the  public  peace  may 
be  endangered,  or  with  intent  in  any  of  the  cases  aforesaid  to  alarm  her 
Majesty;  or  if  any  person  shall,  near  to  the  person  the  Queen,  wilfully  pro- 
duce or  have  any  gun,  pistol,  or  any  other  description  of  fire-arms,  or  other 
arms  whatsoever,  with  intent  to  use  the  same  to  injure  the  person  of  the 
Queen,  or  to  alarm  her  Majesty;  every  such  person  so  offending  shall  be 
guilty  of  a  high  misdemeanor,  and,  being  convicted  thereof  in  due  course 
of  law,  shall  be  liable,  at  the  discretion  of  the  court  before  which  the  said 
person  shall  be  so  convicted,  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years  or  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  period  not  exceeding  three  years,  and  during  the  period  of  such  im* 
prisonment  to  be  publicly  or  privately  whipped,  as  often  and  in  such  man« 
ner  and  form  as  the  said  court  shall  order  and  direct,  not  exceeding 
thrice. 

Sect.  3.  ] — Provided,  that  nothing  herein  contained  shall  be  deemed  to 
alter  in  any  respect  the  punishment  which  by  law  may  now  be  inflicted 
upon  persons  guilty  of  high  treason  or  misprision  of  treason. 


*  Indictment  for  presenting  a  Pistol  at  the  Queen.     [  *499  ] 

Commencement  as  ante^  p.  1  69] — in  the  county  aforesaid,  a  certain  pistol 
[any  gun,  pistol^  or  any  description  of  fire  arms  or  of  other  arms  tehatso" 
every  tohether  the  same  shall  or  shall  not  contain  any  explosive  or  destrue^ 
tive  material]  J  which  be  the  said  .T.  S.  in  his  right  hand  then  and  there 
had  and  held,  unlawfully  and  wilfully  did  point,  aim,  and  present  at  [at  or 
near  to]  the  person  of  our  lady  the  Queen,  with  intent  thereby  then  and 
there  to  injure  the  person  of  our  said  lady  the  Queen;  against  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  Add  other  counts  varying 
the  intent  according  to  the  terms  of  the  statute. 

Misdemeanor,  transportation  for  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  not  exceeding  three  years,  with  whipping  during  such 
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imprisonment,  as  often  and  in  such  manner  as  the  court  shall  order,  oot 
exceeding  thrice.     5  &  6  Vict.  c.  51,  s.  2. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  fc  6  Vict.  c.  38, 
s.  1  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  presented  the  pistol  at  or  near  to  the  persoo 
of  the  Queen,  as  the  case  may  be;  and  the  intent  as  directed  ante,  p.  194. 
It  is  immaterial  whether  the  weapon  was  loaded  or  not. 


Indictment  for  Throwing  at  the  Person  of  the  Qtieen. 

Commencement  as  ante^  p.  169] — in  the  county  aforesaid,  unlawfully 
and  wilfully  did  throw  [throv>  or  attempt  to  throw]  at  [at  or  upon]  the  per- 
son of  our  lady  the  Queen  a  certain  substance,  to  wit  a  certain  stone,  [any 
substance  J  matter^  or  thing  whatsoever] ,  wiih  intent  thereby  then  and  there 
to  alarm  our  said  lady  the  Queen,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.     Md  counts  varying  the  inlent. 

Misdemeanor.     See  the  last  precedent. 


Sect.  2. 
coining  in  general. 

Statute. 

2  W.  4,  c.  34  s.  16 — Venue] — Enacts,  that  where  two  or  more  per- 
sons, acting  in  concert  in  different  counties  or  jurisdictions,  shall  commit 
any  offence  against  this  act,  all  or  any  of  the  said  offenders 
[  *500  ]  may  be  dealt  with,  indicted,  tried,  and  punished,  and  their 
offence  laid  and  charged  to  have  been  committed  in  any  one 
of  the  said  counties  or  jurisdictions,  in  the  same  manner  as  if  the  offence 
had  been  actually  and  wholly  committed  within  such  one  county  or  juris- 
diction: provided  always,  that  crimes  and  offences  against  this  act,  commit- 
ted in  Scotland,  shall  be  proceeded  against  and  tried  in  Scotland,  in  such 
manner  and  form  as  crimes  and  offences  generally  have  been  heretofore 
tried  in  that  country. 

Sect.  2\— Interpretation— Current  Coin— Counterfeit  Coin— Crimi- 
nal Possession]— Decl9ires  and  enacts,  that  where  "  the  King's  current 
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gold  or  silver  coin,^'  or  *'  the  King^s  current  copper  coin,"  shall  be  men* 
tioned  in  any  part  of  this  act,  the  same  sliall  be  deemed  to  include  and  de- 
note any  gold  or  silver  coin  or  any  copper  coin  respectively  coined  in  any 
of  bis  Majesty's  Mints,  and  lawfully  current  in  any  part  of  his  Majesty's 
dominions,  whether  within  the  United  Kingdom  or  otherwise;  and  that 
any  of  the  King's  current  coin  which  shall  have  been  gilt,  silvered,  wash- 
ed, coloured,  or  cased  over,  or  in  any  manner  altered  so  as  to  resemble 
or  be  apparently  intended  to  resemble  or  pass  for  any  of  the  King's  cur- 
rent coin  of  a  higher  denomination,  shall  be  deemed  and  taken  to  be 
counterfeit  coin  within  the  intent  and  meaning  of  those  parts  of  this  act 
wherein  mention  is  made  of  '^  false  or  counterfeit  coin  resembling,  or  ap- 
parently intended  to  resemble  or  pass  for  any  of  the  King's  current  gold 
or  silver  coin;"  and  that,  where  the  having  any  matter  in  the  custody  or 
possession  of  any  person  is  in  this  act  expressed  to  be  an  offence,  if  any 
parson  shall  have  any  such  matter  in  his  personal  custody  or  possession, 
or  shall  knowingly  and  wilfully  have  any  such  matter  in  any  dwelling- 
house  or  other  building,  lodging,  apartment,  6eld,  or  other  place,  open 
or  inclosed,  whether  belonging  to  or  occupied  by  himself  or  not,  and 
whether  such  matter  shall  be  so  bad  for  his  own  use  or  benefit,  or 
for  that  of  another,  every  such  person  shall  be  deemed  and  taken  to  have 
such  matter  in  his  custody  or  possession,  within  the  meaning  of  this 
act. 

Sect.  17 — Proof  of  Coin  being  counterfeit] — declares  and  enacts, 
that  where,  upon  the  trial  of  any  person  charged  with  any  offence  against 
this  act,  it  shall  be  necessary  to  prove  that  any  coin  produced  in  evidence 
against  such  person  is  false  or  counterfeit,  it  shall  not  be  necessary  to 
prove  the  same  to  be  false  and  counterfeit  by  the  evidence  of  any  mo- 
neyer  or  other  officer  of  his  Majesty's  Mint,  but  it  shall  be  sufficient  to 
prove  the  same  to  be  false  or  counterfeit  by  the  evidence  of  any  other 
credible  witjiess. 

Sect.  19 — Place  and  Mode  of  imprisonment  for  Coining] — Enacts, 
that^where  any  person  shall  be  convicted  of  any  offence  punishable  under 
this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for 
the  court  to  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
labour,  b  the  common  gaol  or  house  of  correction,  and  also  to  direct  that 
the  oflender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any 
portion  or  portions  of  such  imprisonment,  as  to  the  court  in  its  discretion 
shall  seem  meet.     See  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169). 
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[    *501    ]       *COVNTEKFEITINO    THE  GOLD    AND  SILTEE  GOill  OF  Tft 

REALM. 

Statute. 

i  W.  4,  c.  34,  s.  3] — Enacts,  that  if  any  person  shall  fabely  make 
or  counterfeit  any  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for,  any  of  the  King's  current  gold  or  silver  coin,  every  sucb  offender 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scothnd  of  a 
high  crime  and  oSencc,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  ool 
exceeding  four  years;  and  every  such  offence  shall  be  deemed  to  be  com- 
plete, although  the  coin  so  made  or  counterfeited  shall  not  be  iu  a  fit  state 
to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or  pe^ 
fected. 

Indiclment, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queea  upon  iheir  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
ten  pieces  of  false  and  counterfeit  coin,  each  piece  thereof  resembling, 
and  apparently  intended  to  resemble  and  pas»  for  {^^  resembling  or  ap- 
parently intended  to  resemble  or  pass  for^^)  a  piece  of  the  Queen's  cur- 
rent gold  {^^  gold  or  silver^^)  coin,  called  a  sovereign^  falsely  and  feloni* 
ously  did  make  and  counterfeit  (^^make  or  counterfeit^^) ',  against  the 
form  of  the  statute  in  sucb  case  made  aikl  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  As  to  the  venue^  see 
ante^  p.  20. 

Felony,  transportation  for  life  or  for  not  less  that  seven  years,  or  im- 
prisonment, (with  or  without  hard  lobour,  and  with  or  without  solitary 
confinement,  2  W.  4,  c.  34,  s  19,  such  confinement  not  exceeding  one 
month  at  any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1 
Vict.  c.  90,  s.  6,  (ante,  p.  169)  ),  not  exceeding  four  years,  2  W.  4,  c. 
34,  s.  3. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Eeidenct. 

It  is  rarely  the  case  that  the  counterfeiting  can  be  proved  directly  by 
positive  evidence;  it  is  usually  made  out  iiy  circumstantial  evidence,  such 
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«s  finding  the  necessary  coining  tools  in  the  deFendant's  bouse,  together 
with  some  pieces  of  the  counterfeit  money  in  a  finished,  some  in  an  un* 
finished  state,  or  such  other  circumstances  as  may  fairly  warrant  the  jury 
in  presuming  that  the  defendant  either  counterfeited,  or  caused  to  be  coun- 
terfeited, or  was  present  aiding  and  abetting  in  counterfeiting  the  coin  in 
question.  Before  the  late  act,  if  several  conspired  to  counterfeit  the 
Queen's  coin,  and  one  of  them  actually  did  so  in  pursuance  of  the  con- 
spiracy, it  was  treason  in  all,  and  they  might  all  have  been  iadicted  for 
counterfeiting  the  Queen's  coin  generally;  1  Hale,  214;  but 
DOW,  only  the  party  who  ^actually  counterfeits  would  be  the  [  *502  ] 
principal  felon,  and  the  other  accessaries  before  the  fact. 

A  variance  between  the  indictment  and  the  evidence,  in  the  number  of 
the  pieces  of  coin  alleged  to  be  counterfeited,  is  immaterial:  but  a  vari- 
ance as  to  the  denomination  of  such  coin,  as  guineas,  sovereigns,  shillings, 
&c.,  would  be  fatal. 

By  the  old  law,  the  counterfeii  coin  produced  in  evidence  must  have 
appeared  to  have  that  degree  of  resemblance  to  the  real  coin,  that  it  would 
be  likely  to  be  received  as  the  coin  for  which  it  was  intended  to  pass,  by 
persons  using  the  caution  customary  in  taking  money.  In  R.  e.  Varley, 
2  W.  Bl.  6S2;  1  East,  P.  C.  164,  the  defendant  had  counterfeited  the 
resemblance  of  a  half-guinea  upon  a  piece  of  gold  previously  hammered, 
but  it  was  not  round,  nor  would  it  pass  in  the  condition  in  which  it  then 
was;  and  the  judges  held  that  the  offence  was  incomplete.  So,  in  R.  v. 
Harris,  1  Leach,  165,  where  the  defendants  were  taken  in  the  very  act 
of  coining  shillings,  but  the  shillings  coined  by  them  were  then  in  an  im- 
perfect state,  it  being  requisite  that  they  should  undergo  another  process, 
namely,  immersion  in  diluted  aqua  forlis^  before  they  could  pass  as 
shillings;  the  judges  held  that  the  offence  was  incomplete.  A  trifling 
variance  from  the  real  coin,  in  the  inscription,  efSgies,  or  arms,  however, 
did  not  take  the  case  out  of  the  statute;  1  Hale,  215;  and  although  the 
counterfeit  coin  were  made  of  a  difl^erent  metal  from  the  real  coin,  as 
lead,  tin,  copper,  &c.,  gilt  or  silvered  over,  yet  it  was  within  the  meaning 
of  the  statute,  and  the  making  of  such  counterfeit  coin  was  treason.  lb. 
Also,  where  the  counterfeit  coin  was  made  to  resemble  the  smooth  worn 
shillings  then  in  circulation,  without  any  impression  whatever  upon  them, 
the  case  was  holden  to  be  within  the  statute.  R.  v,  Wilson,  Leach, 
285:  R.  «.  Welsh,  Id.  293.  And  now,  by  statute  2  W.  4,  c.  34,  s.  3, 
the  offence  of  counterfeiting  shall  be  deemed  complete,  although  the  coin 
made  or  counterfeited  shall  not  be  in  a  fit  slate  to  be  uttered,  or  the  coun- 
terfeiting thereof  shall  not  be  finished  or  perfected. 

Any  credible  witness  may  prove  the  coin  to  be  counterfeit,  and  it  is 
not  necessary  for  this  purpose  to  produce  any  moneyer  or  other  officer 
from  the  mint.     2  W.  4,  c.  34,  s.  17. 

If  it  become  a  question  whether  the  coin,  which  the  counterfeit  money 
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was  intended  to  imitate,  be  the  Qaeen^9  coin,  it  is  not  oecessaiy  (o  pro- 
duce the  proclamation  to  prove  its  legitimation;  it  is  a  mere  quesiioo  of 
fact,  to  be  left  to  tbe  jurj  upon  evidence  of  i»age,  reputation,  Iw.  1 
Hale,  196,  212,  213. 

It  is  not  necessary  to  prove  that  tbe  counterfeit  coin  was  uttered  or 
attempted  to  be  uttered.  1  Hale,  215,  229;  3  Inst.  16;  1  East,  P.  C. 
165. 


COLOURING,  fcc.  COIir. 


StatuU. 


2  W.  4,  c.  34,  s.  4] — ^Enacts,  tliat  if  any  person  shall  gild  or  silver, 
or  shall,  with  any  wash  or  materials  capable  of  producing   the  colour  of 

gold   or   of  silver,   wash,   colour,   or  case   over,  any  coin 
[  *503  ]  ^whatsoever  resembling  or  apparently  intended   to  resemble  or 

pass  for  any  of  tbe  King^s  current  gold  or  silver  coin,  or  !f 
any  person  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable 
of  producing  the  colour  of  gold  or  silver,  wash,  colour,  or  case  over,  any 
piece  of  silver  or  copper,  or  of  coarse  gold  or  coarse  silver,  or  of  anj 
metal  or  mixture  of  metals  respectively,  being  of  a  fit  size  and  figure  to 
be  coined,  and  with  intent  that  the  same  shall  be  coined  into  fabe  and 
counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  King^s  current  gold  or  silver  coin;  or  if  any  person  skll  gild, 
or  shall,  with  any  wash  or  materials  capable  of  producing  the  colour  of 
gold,  wash,  colour,  or  case  over,  any  of  the  King's  current  silver  coin, 
or  file  or  in  any  manner  alter  such  coin,  with  intent  to  make  the  same  re* 
semble  or  pass  for  any  of  the  King's  current  gold  coin;  or  if  any  per^ 
son  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of 
producing  the  colour  of  gold  or  silver,  wash,  colour,  or  case  over,  anj 
of  the  King's  current  copper  coin,  or  file  or  in  any  manner  alter  sucb 
coin,  with  intent  to  make  tbe  same  resemble  or  pass  for  any  of  the  King's 
current  gold  or  silver  coin;  every  such  ofiender  shall,  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years. 


Indictment  for  ColouringlCoin. 

Commencement  as  ante,  p.  501]— in  the  county  aforesaid,  falsely,  de- 
ceitfully, and  feloniously  did  gild  {''gild  or  nher'')  [or  wash  (''wash. 
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tolourj  or  ca$e  oner")  with  a  certain  wash  ^  any  i9a$h  or  moieriab") 
capable  of  producing  the  colour  of  gold  ('^  gold  or  rifeer"),]  a  certain 
false  and  counterfeit  coin  resembling  (^^  reumbling  or  appartfitly  intoikd" 
ed  to  reMtnibU  orpaafor^^)  a  certain  piece  of  tbe  Queen's  current  gold 
eoio,  (^^ooy  of  tke  Qoeen't  ctirrenl  gold  or  siher  coin^^),  called  a 
sovereign;  against  tbe  form  ef  tbe  statute  iosucb  case  made  and  provided, 
and  against  the  peace  of  our  lady  tbe  Queen,  ber  crown  and  dignity.  A 
to  the  vetmej  tee  antt^  p.  19. 

Felony,  transportation  for  life  or  not  less  than  seven  years,  or  imprison- 
ment, (with  or  without  bard  hbour,  and  with  or  without  solitary  confine- 
ment, 2  W.  4,  c.  34,  s.  19,  such  confinement  not  exceeding  oqe  month 
at  any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c« 
90,  s.  5,  (ante,  p..  169)),  not  exceeding  four  years.  2  W«  4,  c.  34,  s. 
4.  This  offence  is  not  triable  at  any  qjuactec  sesftions.  5  &  6  Vict, 
c.  38,  s.  1,  (ante,  p.  69). 

Ehidence* 

Prove  tbe  gilding,  ftc,  or  cofourtng,  as  stated  in  tbe  indictmenr. 
Where  the  defendant  was  apprehended  in  tbe  act  of  making  counterfefff 
shillings  by  steeping  round  blanks,  composed  of  brass  and  silver,  in  aqua 
fortiSf  none  of  which  were  finished,  but  exhibited  the  appear- 
ance  of  lead,  though  by  rubbing,  they  readily  acquired  ^rire  [  *504  } 
appearance  of  silver,  and  would  pass  current;  it  was  doubted 
whether  this  was  within  tbe  late  act,  but  the  judges  held  the  conviction 
to'be  right.  R.  e.  Case,  1  Leach,  145;  1  East,  P.  C.  165.  And  tn 
another  case  a  doubt  was  expressed  whether  an  immersion  of  a  mixture, 
composed  of  silver  and  base  metal,  into  aqua  fortiiy  which  draws  the 
silver  to  tbe  surface,  was  a  colouring  within  the  repealed  statutes,  and 
whether  they  were  not  intended  to  apply  only  to  a  colouring  produced  by 
a  superficial  application.  R.  v.  Lacey,  1  Leacb,  153;  1  East,  P.  C. 
166.  But  these  cases  were  decided  upon  the  statutes  8  &  9  W.  3,  c. 
26,  and  15  6.  2,  c.  28;  and  the  words  ^'capable  of  producing"  seem 
to  have  been  introduced  into  the  present  statute  for  the  purpose  of  obvi- 
ating tbe  doubt.  Where  a  wash  or  material  is  alleged  to  have  been  used 
by  the  defendant,  it  must  be  shewn  either  from  tbe  application  by  the  de- 
fendant, or  from  an  examination  of  their  properties,  that  they  are  capable 
of  producing  the  colour  of  gold  or  silver.  But  an  indictment,  charging 
tbe  use  of  such  material,  will  be  supported  by  proof  of  a  colouring  with 
gold  itself.     Reg.  «.  Turner,  2  Mood.  C.  C.  41. 


Indictment  for  Colouring  Mttal^  ^c. 
Commencement  a$  ante^  p.  501] — ^in  the  county  aforesaid,  hheljf 
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decehrallj,  and  feloniously  did  gild  (^^gild  or  riher**)  [or  wash 
C  wash^  colour^  or  can  over")  with  a  certain  wash  ("  amy  waA  or 
mafertab")  capable  of  producing  the  colour  of  gold  ("  gold  or  rilaer")] 
ten  pieces  of  silver  (^^  any  piece  of  eiber  or  copper^  or  of  coane 
goU,  or  eoam  riherj  or  of  any  metal  or  misiure  of  meiali^)^  each 
piece  thereof  being  respectively  of  fit  size  and  figure  to  be  coined, 
and  with  intent  that  each  of  the  said  pieces  of  silver  respectively  should 
be  coined  into  false  and  counterfeit  coin,  resembling  ('^  reoewMing  or  ap^ 
partntly  intended  to  resemble  or  pasefor^^)  a  piece  of  the  Queen's  cur* 
rent  gold  coin,  called  a  sovereign;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Felony,  2  W.  4,  c  34,  s.  4.  See  the  last  precedent.  The  statute 
applies  also  to  the  gilding  or  colouring  of  any  silver  coin,  with  intent  to 
make  the  same  resemble  or  pass  for  gold  coin,  and  to  gilding  or  colouring 
any  copper  coin,  with  intent  to  make  the  same  resemble  or  pass  for  gold 
or  silver  coin.  And  an  indictment  charging  the  gilding  of  sixpences 
*^  with  materials  capable  of  producing  the  colour  of  gold"  is  good,  and 
is  supported  by  proof  of  colouring  sixpences  with  gold.  R^.  v.  Turner, 
2  Mood.  C.  C.  41. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Evidence. 

Prove  tbe  colouring,  &c.  as  in  the  last  case,  and  the  intent  as  stated  in 
ibe  indictment.  For  this  purpose  it  may  be  proved  that  the  defendant 
had  the  instruments  for  coining,  or  that  other  counterfeit  money  was  found 
in  bis  possession,  or  other  circumstances  may  be  given  in  evidence  from 
which  tbe  jury  may  infer  the  intent.     (Sec  ante,  p.  122). 


[  *506  ]  *  Indictment  for  Piling  or  Jittering  Coin- 

Commencement  as  anie^  p.  501] — in  tbe  county  aforesaid,  ten  pieces 
of  tbe  Queen's  current  coin  called  sixpences,  falsely,  deceitfully,  and 
feloniously  did  file,  {^^fiU^  or  in  any  manner  alter^^)  with  intent  to  make 
each  of  tbe  said  pieces  respectively  resemble  ('^  resemble  or  pass  for^'*)  a 
piece  of  the  Queen's  current  gold  coin  called  a  half-sovereign;  against  tbe 
form  of  the  statute  in  such  case  made  and  provided,  and  against  tbe  peace 
of  our  lady   the  Queen,  her  crown  and  dignity. 

"  Felony.  2  W.  4,  c.  34,  s.  4.  See  the  last  precedent  but  one.  Tbe 
statute  also  applies  to  tbe  filing  or  altering  any  of  the  Queen's  copper 
money,  with  intent  to  make  the  same  resemble  or  pass  for  any  of  the 
Queen's  current  gold  or  silver  coin. 


COINING.  5gg 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69). 

Evidence. 

Prove  the  filing  and  ahering  as  stated  in  the  indictment,  and  the  intent 
by  circumstances  from  which  it  may  be  inferred  by  the  jury.  (See  ante, 
p.  122). 


IMPAIRING  GOLD  AND  SILVER  COIN. 

Statute. 

St  W.  4,  c.  34,  s.  5] — ^Enacts,  that  if  any  person  shall  impair,  dimin* 
isb,  or  lighten  any  of  the  King's  gold  or  silver  coin,  with  intent  to  make 
the  coin  so  impaired,  diminished,  or  lightened,  pass  for  the  King's  cur- 
rent gold  or  silver  coin,  every  such  offender  shall,  in  England  and  Ire- 
land, be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding  four- 
teen years  nor  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years. 

Indictment. 

Commencement  as  antCj  p.  501] — in  the  county  aforesaid,  ten  pieces 
of  the  Queen's  current  gold  (^^gold  or  siher^^)  coin  called  sovereigns, 
falsely,  deceitfully,  and  feloniously  did  impair,  (^^  impair j  diminish^  or 
lighten*^)  ^  with  intent  to  make  each  of  the  said  pieces  so  impaired  [dimin- 
ished and  lightened]  pass  for  a  piece  of  the  Queen's  current  gold  {^^gold 
or  silver^^)  coin  called  a  sovereign;  against  the  form  of  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     ^Sf  to  the  ventie,  see  antCj  p.  20. 

Felony,  transportation  for  not  more  than  fourteen  years  nor  less  then 
seven  years,  or  imprisonment  with  or  without  hard  labour,  (and  with  or 
without  solitary  confinment,  2  W.  4,  c.  34,  s.  19,  (ante,  p.  501),  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor 
three  mouths  *in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  [  *606  ] 
5.  (ante,  p.  169)),  not  exceeding  three  years.  2  W.  4,  c. 
34,  8.  5. 

Evidence. 
Prove  the  impairing,  &c.,  by  direct  or  presumptive  evidence,  as  that 
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the  defendant  wts  in  possession  of  fifiogs  of  impaired  coin,  Of  of  the  in- 
struments  for  filing.  Prore,  also,  the  intent  by  erideoce  from  which  it  may 
be  inferred  by  the  jury;  as,  for  instance,  that  the  defendant  attempted  to 
pass  the  coin,  or  had  passed  other  coin  so  impaired,  or  that  he  carried  it 
«bout  him  mixed  with  other  money,  particularly  if  it  was  not  so  impaired 
^s  apparendy  to  affect  its  currency. 


BUTINO  OR  IMPORTIIfG    COUIYTERFEIT  COIN. 


Statute. 

2  W.  4,  c.  34.  s.  6] — Enacts,  that  if  any  person  shall  buy,  sell,  re* 
ceive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any 
false  or  counterfeit  coin  resembling,  or  apparently  intended  to  resemble 
or  pass  for,  aay  t>f  the  King's  current  gold  or  stiver  coin,  at  or  for  a  lower 
nte  or  value  than  the  same  by  its  denoiaination  imports  or  was  cmned  or 
counterfeited  for;  or  if  any  person  shall  import  into  the  United  Kiogdon 
from  beyond  the  seas,  any  false  or  counterfeit  coin  resembling,  or  ap- 
parently intended  to  resemble  or  pass  for,  any  of  the  King's  current  gold 
or  silver  coin,  knowing  the  same  to  be  false  or  counlerleit:  every  such 
offender  shall,  iu  England  and  Ireland,  he  guSty  of  felony,  and  in  Scot- 
land of  a  high  crime  and  offence,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years. 


indictment  for  Buying  or  SelUmg  Commierfrii  Coin  a  at  lower  Rate  than 

by  Ue  Denomination  it  imports. 

Commencement  as  ante^  p,  501] — in  the  county  aforesaid,  ten  pieces 
of  false  and  counterfeit  coin,  each  piece  thereof  resembling  ^  resemiKng^ 
or  apparently  intended  to  resemble  or  pass  for^^)  a  piece  of  the  Queen's 
current  gold  (^^  gold  or  siktr^^)  coin  called  a  sovereign,  falsely,  deceit- 
fully, and  feloniously  did  put  off  (^^  buy^  sell,  receive,  pay,  or  put  off,  or 
offer  to  buy^  seU,  receive,  pay,  or  put  off'*'*)  to  one  J.  N.,  at  and  for  a 
lower  rate  and  value  than  the  same  by  their  denomination  did  then  and 
there  import,  and  were  respectively  coined  aud  counterfeited  for,  that  is 
to  say,  for  the  sum  of  ten  shillings;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     As  to  the  venue,  see  ante,  p.  20. 

Felony,  transportation  for  life  or  not  less  than  seven  years,  or  im* 
prisonment,   (with    or  without  hard   labour,   and  with  or  without  sol- 
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hary  *con6nement,  2  W.  4,  c.  34,  s.  19,  (ante,   p.   501),  [  *507  ] 
such  confinement  not   exceeding  one  month  at  any  one  time, 
nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  5;  (ante, 
p.  169)  ),  not  exceetJing  four  years.     2  W.  4,  c.  34,  s.  6. 

This  offence  is  not  triable  at  any  quarter  sessions.     5  &  6  Vict.  c.  38, 
8.  1.  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  put  off,  &c.,  the  counterfeit  coin  as  men- 
tioned in  the  indictment.  Under  the  repealed  statute,  8  &  9  W.  3,  c. 
26,  it  was  bolden  that  the  putting  off  must  be  complete:  and  therefore, 
where  the  defendant  laid  on  a  table  a  quantity  of  counterfeit  shillings, 
for  which  he  was  to  receive  a  certain  sum,  but  while  the  counterfeit  mi^mtj- 
was  being  counted,  and  before  the  defendant  received  the  price  of  it,  he 
was  apprehended,  it  was  decided  not  to  be  within  the  act.  R.  v.  Wool- 
ridge,  1  Leach,  307;  1  East,  P.  C.  179.  The  recent  act  contains  the 
words  "offer  to  buy,  sell,"  &c.,  and  therefore  would  include  the  case 
above  mentioned. 

Prove,  also,  that  the  coin  put  off,  JLc,  was  counterfeit.  The  words 
of  ihe  old  statute  were,  "  any  counterfeit  milled  money,  or  any  milled 
money  whatsoever,  unlawfully  diminished  and  not  cut  in  pieces."  See 
R.  V.  Browning,  1  Leach,  624;  1  East,  P.  C.  180.  The  words  of  the 
present  statute  are,  "  any  false  or  counterfeit  coin,  resembling,  or  ap- 
parently intended  to  resemble  or  pass  for  the  King's  current  gold  or  silver 
coin."  And  this  statute  does  noi  include  the  putting  off,  &c.,  of  money 
unlawfully  diminished,  and  not  cut  in  pieces,  for  less  value,  which  conse- 
quently is  not  now  a  statutable  offence. 

It  must  also  be  proved  that  it  was  sold  at  a  lower  rate  than  by  its 
denomination  it  imports;  and  this  being  considered  to  be  the  averment  of 
a  contract  must  be  proved  as  laid.  Where  an  indictment  stated  that  five 
counterfeit  shillings  were  put  off  for  two  shillings,  and  the  proof  was  that 
they  were  sold  for  two  shillings  and  sixpence,  Thompson^  C.  B.,  and 
Heathy  J.,  held,  that  as  this  was  a  contract,  it  must  be  proved  as  laid, 
and  directed  an  acquittal.  R.  v.  Joyce,  Car.  Sup.  184;  3C.  &P. 
411.  But  where  the  indictment  stated  that  the  defendant  put  off  a  coun- 
terfeit sovereign,  and  three  counterfeit  shillings,  for  five  shillings,  and  the 
evidence  was  that  the  sovereign  was  sold  for  four  shillings,  and  the  shil- 
lings for  one  shilling,  Vaughan^  B.,  held  the  evidence  to  be  sufiicieut, 
because  the  whole  was  one  transaction.     R.  r.  Uodges,  3  C.  &  P.  410. 


Indictment  for  Importing  CounierfeU  Coin. 

Commencement  as  ante^  p.  501] — in  the  county  aforesaid,  ten  thousand 
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pieces  of  false  and  couoterfeit  coin,  each  piece  thereof  reseniblii^  ('* 
sembling  or  apparently  intended  to  restmbk  or  pa$8  for^^)  a  piece  of  the 
Queen's  current  silver  (^^goZd  or  rifeer")  coin  called  a  shilling,  falsely, 
deceitfully,  and  feloniously  did  import  from  beyond  the  seas,  into  that  part 
of  the  United  Kingdom  called  England,  he  the  said  J.  8.,  at  the  said 
time  when  be  so  imported  the  said  pieces  of  fake  and  counterfeit  com, 

then  and  there  well  knowing  the  saioe  to  be  false  and  counter* 
[  *508  ]  feit;  against  the  form  of  the  statute  *in  such  case  made  and 

provided,    and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.     As  to  the  venue,  see  ante,  p,  20. 

Felony.  2  W.  4,  c.  34,  s.  6,  (ante,  p.  506).  See  the  last  pre* 
cedent. 

Eoidenee. 

Prove  that  the  defendant  in>ported  the  counterfeit  coin.  It  would 
seem  to  he  no  offence  within  this  section  to  import  from  the  Queen's 
dominions  beyond  the  seas;  1  Hawk.  c.  17,  s.  87;  1  East,  P.  C.  175; 
because  the  counterfeiting  there  is  punishable  by  the  laws  of  England. 
Prove  also  the  defendant's  guilty  knowledge;  for  unless  that  be  averred  in 
the  indictment,  and  proved,  it  is  no  offence.  1  Hale,  128;  1  East,  P. 
C.  175. 


UTTERING  COUNTERFEIT  COIN. 


Statute. 


2  W.  4,  c.  34,  s.  7] — Enacts,  that  if  any  person  shall  tender,  utter, 
or  put  off  any  false  or  counterfeit  coin  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  King's  current  gold  or  stiver  coin, 
knowing  the  same  to  be  false  or  counterfeit,  every  such  offender  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and,  being  convicted  thereof,  shall  be  imprisoned  for 
any  term  not  exceeding  one  year;  and  if  any  person  shall  tender,  utter, 
or  put  off  any  false  or  counterfeit  coin,  resembling  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  King's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  or  counterfeit,  and  such  person  shall,  at  the 
time  of  such  tendering,  uttering,  or  putting  off,  have  in  his  possession, 
besides  the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  one 
or' more  piece  or  pieces  of  false  or  counterfeit  coin  resembling,  or  ap- 
parently intended  to  resemble  or  pass  for,  any  of  the  King's  current  gold 
or  silver  coin,  or  shall,  either  on  the  day  of  such  tendering,  uttering,  or 
putting  off)  or  within  the  space  of  ten  days  then  next  ensuing,  tender, 
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otter,  or  put  off  any  more  or  other  false  or  counterfeit  coin  resembling, 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  King's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  every 
such  offender  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  offence,  and  being  convicted  thereof, 
shall  he  imprisoned  for  any  term  not  exceeding  two  years;  and  if  any  per- 
son, who  shall  have  been  convicted  of  any  of  the  misdemeanors,  or  crimes 
and  oflences,  hereinbefore  mentioned,  shall  afterwards  commit  any  of  the 
said  misdemeanors,  or  crimes  and  offences,  such  persons  shall,  in  England 
and  Ireland,  be  deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and,  being  convicted  thereof,  shaH  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years. 

Sect.  9 — Proof  of  former  Conviction] — ^Enacts,  that  where  any  person 
who  shall  have  been  convicted  of  any  offence  against  this  act,  shalt  after- 
wards be  indicted  for  any  offence  against  this  act  committed 
^subsequent  to  such  conviction,  a  copy  of  the  previous  indict-  [  *509  ] 
roent  and  conviction,  purporting  to  be  signed  and  certified  as 
a  true  copy  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  the  offender  was  first  convicted,  or  by 
the  deputy  of  such  clerk  or  officer,  shall,  upon  proof  of  the  identity  o( 
the  person  of  the  offender,  be  sufficient  evidence  of  the  previous  indict^ 
roent  and  conviction,  without  proof  of  the  signature  or  official  charactec 
of  the  person  appearing  to  have  signed  and  certified  the  same;  and  for 
every  such  copy  a  fee  of  six  shillings  and  eight  pence,  and  no  nfiore, 
shalt  be  demanded  or  taken;  and  if  any  such  clerk,  officer,  or  deputy 
shall  certify  or  utter  as  true  any  false  copy  of  any  indictment  or  convic- 
tion for  any  offence  against  this  act,  knowing  liie  same  to  be  false,  or  if 
any*person  other  than  such  clerk,  officer,  or  deputy  shall  sign  or  certify 
any  copy  of  any  such  indictment  or  conviction,  as  such  clerk,  officer,  cr 
deputy,  or  shall  utter  any  copy  thereof  with  a  false  or  counierfeit  signe-^ 
ture  thereto,  knowing  the  same  to  be  false  or  counterfeit,  every  such  of^ 
fender  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years. 


tadiclmtnt  for  tUlering  Counterfeit  Coin, 
Commencement  as  aniCj  p.  601] — in  the  county  aforesaid,  one  piece  oT 
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false  and  couoterfeit  coin  resembling  (^^  resembling^  or  apparenthf  inknd^ 
ed  to  resemble  or  passfor^^)  a  piece  of  the  Queen's  current  gold  (^^goU 
or  silver^^)  coin  called  a  sovereign,  unlawfully,  falsely,  and  deceitfully  did 
utter  (^'  lender^  tuter^  or  put  o^"}  to  one  J.  N.,  he  the  said  J.  S.,  at 
the  time  he  so  uttered  the  said  piece  of  false  and  counterfeit  coin,  thea 
and  there  well  knowing  the  same  to  be  false  and  counterfeit;  agpiost  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Jin  indictment 
which  stated  that  the  defendant  uttered  a  counterfeit  half-crown  to  J.  JV*., 
^^  knowing  the  same  to  be  false  and  counterfeit^'*^  [withouJt  any  words 
*'  then  and  there,^^  ^c]  was  held  sufficient,  Reg.  v.  Page,  9  C.  4*  ^• 
756;  2  Mood.  C.  C.  219.  A  ''groal''  is  a  st^ient  description  of  ths 
silver  coin  of  the  value  of  fourpence,  Reg.  v.  Connelly  1  C  Sf  K.  190. 
Misdemeanor,  imprisonment,  (with  or  without  bard  labour,  and  with  or 
without  solitary  confinement,  2  W.  4,  c.  34,  s.  19,  (ajite,  p.  501),  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months 
in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169)),  not  ex- 
ceeding one  year,  2  W.  4,  c.  34,  s.  7. 

Evidence* 

1 .  Prove  the  tendering,  uttering,  or  putting  off  the  sovereign  in  ques- 
tion, and  prove  it  to  be  a  base  and  counterfeit  sovereign.  Where  a  good 
shilling  was  given  to  a  Jew  boy  for  fruit,  and  he  put  it  into  his  mouth, 

under  pretence  of  trying  whether  it  were  good,  and  then  taking 
[  *510  ]  a  bad  shilling  out  of  his  mouth  instead  of  it,  returned  it  to  ^'tbe 

prosecutor,  saving  that  it  was  not  good;  this  (which  is  called 
ringing  the  changes)  was  holden  to  be  an  uttering  within  the  meaning  of 
the  statute  16  G.  2,  c  28.     R.  v.  Franks,  2  Leach,  736. 

2.  Prove  that  the  defendant  knew  it  to  be  a  counterfeit  sovereign  at  the 
time  he  uttered  it.  This,  of  course,  must  be  done  by  circumstantial 
evidence.  (See  ante,  p.  122).  If,  for  instance,  it  be  proved  that  be 
uttered,  either  on  the  same  day  or  at  other  times,  base  money  of  the 
same  description  to  the  same  or  to  a  different  person,  or  had  other  pieces 
of  base  money  about  him  when  he  uttered  the  counterfeit  money  in  ques- 
tion, this  will  be  evidence  from  which  the  jury  may  presume  a  guilty 
knowledge.     Per  Tliompson,  B.,  in  R.  r.  Whiley,  2  Leach,  9S3. 


Indictment  for     Uttering  Counterfeit   Coin^  having  at  the  same  time 

Counterfeit  Coin  in  Possession. 

The  same  as  in  the  Ia«f  precedent,  to  the  words  ^^  well  knowing  the 
«ame  to  be  fake  and  counterfeit."     Then  proceed  thus]: — and   that  he 
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the  said  J.  8.,  at  the  said  timd  when  be  so  uUered  (''  itndtr^  tilfer,  of 
put  oJP^)  the  said  piece  of  false  and  counterfeit  coin  as  aforesaid,  then 
and  there  had  in  his  possession,  besides  the  said  piece  of  false  and 
counterfeit  coin  so  uttered,  one  other  piece  of  false  and  counterfeit  coin, 
resembling  ^  resembling^  or  apparently  intended  to  resemble  or  passfor^^) 
a  piece  of  tbe  Queen's  current  silver  (^^  gold  or  silver^^)  coin  called  a 
sbilltflg;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor,  imprisonment,  (with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  2  W.  4,  c.  34,  s.  19,  (ante,  p.  501), 
stich  confinement  not  exceeding  one  month  at  any  one  time,  nor  three 
months  in  any  one  year,  7  W.  4  &  1  Vict.  s.  90,  s.  5,  (ante,  p.  169)), 
not  exceeding  two  years,  2  W»  4,  c.  34,  $•  7,  (ante,  p.  508).  . 

Enidsnee. 

Prove  the  offence  of  uttering,  as  directed  ante,  p.  509;  and  prove  that 
the  defendant  at  tbe  same  time  bad  about  him  one  or  more  pieces  of  the 
counterfeit  money  specified  in  the  indictment.  The  guilty  knowledge 
may  reasonably  be  implied  from  the  possession  of  the  other  counterfeit 
coin.  A  man  and  woman  were  indicted  for  uttering  a  bad  shilling  to  M. 
B. ,  they  having  another  bad  shilling  in  their  possession  at  the  time.  Tbe 
uttering  was  by  the  woman  alone,  in  the  absence  of  the  man.  It  was  held 
by  all  tbe  Judges,  that  the  man  was  not  liable  to  be  convicted  as  tbe 
actual  utterer,  although  proved  to  be  the  associate  of  the  woman  on  the 
day  of  the  uttering,  and  to  havt  had  other  bad  money  for  tbe  purpose  of 
uttering.  And  it  was  also  held,  that  the  woman  could  not  be  convicted 
of  the  second  ofiience,  of  having  other  bad  money  in  her  possession  at  the 
time,  on  the  evidence  of  her  associating  with  a  man  not  present  at  the 
uttering,  but  having  large  quantities  of  bad  money  about  him  for  the  pur- 
pose of  uttering.  R.  v.  Else,  R.  &  R.  142;  see  also  R.  v.  Manners, 
7  C.  &  P.  801:  Reg.  v.  Jones,  9  C.  &  P.  761.  But  where 
two  ^persons  went  to  a  shop,  and  one  of  them  went  in  and  [  *51 1  ] 
uttered  a  bad  piece  of  money,  having  no  more  in  her  posses- 
sion, and  the  other  staid  outside  the  shop,  having  other  bad  money,  it 
was  held  that  both  might  be  convicted,  the  uttering  and  the  possession 
being  joint.  R.  v.  Skerrett,  2  C.  &  P.  427.  And  in  all  cases  where 
one  of  two  persons  in  company  utters  counterfeit  coin,  and  other  counter- 
feit coin  is  found  on  tbe  other,  both  are  guilty  of  the  aggravated  offence, 
if  acting  in  concert,  and  both  knowing  of  the  possession.  Reg.  v.  Ger- 
rish,  2  M.  &  Rob.  219.  See  Reg.  v.  Rogers,  2  Mood.  C.  C.  85: 
Reg.  V.  Hurse,  2  M.  &  Rob.  360:  Reg.  v.  Williams,  1  C  &  Mar. 
259:  (post,  p.  513). 

Tbe  giving  of  a  piece  of  counterfeit  coin  in  charity  is  not  an  uttering 
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withio  the  statute,  although  the  party  know  it  to  be  counterfeit;  for  there 
must  be  some  iDteotioa  to  defraud.    R.  v.  Page,  8  C.  &  P.  122. 


Indictment  for  Uttering  ttoice  within  Ten  dayt. 

Proeud  a$  in  the  precedent,  atile,  p.  509,  to  the  toorde  <<  well  kDOwing 
the  same  to  be  false  and  counterfeit"  inehuive  and  then  proceed  lAnt];— 
And  that  the  said  J.  8.  afterwards,  on  the  same  daj,  that  is  to  say,  on 
the  said  third  day  of  August,  in  the  year  last  aforesaid,  [or  afterwards, 
and  within  the  space  of  ten  days  then  next  ensuing,  to  wit,  on  the  sixtii 
day  of  August,  in  the  year  last  aforesaid],  at  the  parish  aforesaid,  in  the 
county  aforesaid,  one  other  piece  of  false  and  counterfeit  coin,  resembling 
(^^  reetmhling  or  apparently  intended  to  reeembh  or  paeefor^^)  a  pieced' 
the  Queen's  current  silver  {^^  gold  or  rifeer")  coin  called  a  shilling,  un- 
lawfully, falsely,  and  deceitfully  did  utter  (^^  tender ,  titter,  or  put  off^)  to 
the  said  J.  N.,  \pr^  to  one  G.  H.],  he  the  said  J.  S.,  at  the  time  when 
he  so  uttered  the  said  last-mentioned  piece  of  false  and  counterfeit  coio, 
then  and  there  well  knowing  the  same  to  be  false  and  counterfeit;  against 
the  form  of  the  statute  in  auch  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  double  iiUeriiij^ 
must  be  charged  in  one  count  of  the  indictment.  Jt.  v,  Tandy,  2  Leach, 
835.     See  R.  v.  Martin,  2  Leach,  923. 

Misdemeanor,  2  Will.  4,  c.  2i,  s.  7,  (ante,  p.  508).  See  the  last  pre- 
cedent. 

On  a  conviction  for  two  separate  oflfences  of  uttering,  in  two  counts,  ooe 
judgment  for  two  years  imprisonment,  under  s.  7,  is  bad.  R.  p.  Robin- 
son, 1  Mood.  C.  C.  413. 

ESvidenee. 

Prove  the  two  offences  as  directed  ante,  p.  509;  and  prove  them  to 
have  been  committed  on  the  same  day,  or  within  the  space  of  ten  days, 
according  as  it  is  alleged  in  the  indictment. 


Indictment  for  a  subsequent  Uttering  after  a  previous  Conviction. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  [at  the  general  quarter  sessions 

[  *512  ]  *of  the  peace,  holden  at ,  so  continuing  the  record  of  the 

conviction  of  the  first  offence,  to  the  end  of  the  judgment  inclu' 
sive,  stating  it,  however,  in  the  past  and  not  in  the  present  tense;  {see  ante, 
p.  90) ;  then  proceed  thus} : — as  by  the  record  thereof  more  fully  and  at 
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krge  appears;  which  said  judgment  still  remains  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void.  And  the  jurors  aforesaid,  up- 
on their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwarbs, 
and  after  be  had  been  so  convicted  as  aforesaid,  to  wit,  on  tbe  third  day  of 
August,  in  the  year  last  aforesaid,  at  the  parish  of  B.,  in  the  county  of  M., 
one  other  piece  of  false  and  counterfeit  coin,  resembling,  Sic,  as  in  either 
of  the  thru  laet  preeedenti,  txceja  thai  you  muit  charge  the  offence  to  have 
been  done  ^^  feloniously."  The  previous  conviction  must  be  stated  mth  a 
prout  patet  per  recordum.  it.  v.  Turner^  I  Mood,  C,  0. 47.  Ji  eonvic^ 
tion  under  the  old  law  cannot  be  joined  with  an  offence  under  the  new 
statute. 

To  commit  any  of  the  misdemeanors  mentioned  in  the  three  preceding 
cases,  after  a  conviction  (or  any  of  those  offences  respectively,  is  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  imprisonment,  (with 
or  without  hard  labour,  and  with  or  without  solitary  con6nement,  2  W.  4, 
c.  34,  s.  19,  (ante,  p.  500),  such  confinement  not  exceeding  one  month 
at  any  one  time,  nor  three  months  in  any  one  year,  7  W.  4,  &  1  Vict.  c. 
00,  s.  5,  (ante,  p.  169)),  not  exceeding  four  years.  2  W.  4,  c.  34,  s.  T, 
(ante,  p.  508). 

Evidence, 

According  to'  the  order  of  tbe  averments  in  the  indictment,  prove,  1. 
The  previous  conviction,  by  a  copy  purporting  to  be  signed  and  certified 
as  a  true  copy  by  tbe  clerk  of  tbe  court,  or  other  officer  having  the  cus- 
tody of  the  records  of  tbe  court  where  tbe  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  officer;  2  W.  4,  c.  34,  s.  9.  (ante,  p.  508); 
3.  the  identity  of  the  defendaut,  (see  post  Part  V.) ;  and  3.  the  subse- 
quent offence,  as  directed  under  tbe  three  last  precedents. 


HAVING  IN    POS8C88ION    THREE  OR    MORE    PIECES     Of    COUNTERFEIT 

COIN. 

Statute. 

2  W.  4,  c.  34,  s.  8] — Enacts,  that  if  any  person  shall  have  in  his  cus- 
tody or  possession  three  or  more  pieces  of  false  or  counterfeit  coin,  resem- 
bling, or  apparently  intended  to  resemble  or  pass  for,  any  of  the  King's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
and  with  intent  to  ntter  or  put  off  tbe  same^  every  such  offender  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  courty  to  be  imprisoned  for  any  term  not  exceeding  three 
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years;  aod  if  any  person  so  convicted  shall  afterwards  commit  the  like  mis- 
demeanor or  crime  and  oflence,  such  person  shall,  in  England  and  Ireland, 
be  deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  oflTence, 

and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
[  *513  ]  the  court  *to  be  transported  beyond  the  seas  for  life,  or  for  any 

term  nor  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years. 

Indictment. 

Commencement  as  ante^  p.  500] — in  the  county  aforesaid,  four  pieces 
of  false  and  counterfeit  coin,  resembling  (^'  reiembling  or  apparently  in- 
tended to  rwemble  or  pass  for^^)  the  -Queen's  current  silver  ('*  gold  or 
ri/oer"}  coin  called  shillings,  unlawfully,  falsely,  and  deceitfully  bad  in 
his  custody  and  possession,  with  intent  to  utter  ^^  tender j  utter^  or  pvl 
0^")  the  said  pieces  of  false  and  counterfeit  coin^  he  the  said  J.  S>  then 
and  there  well  knowing  the  said  pieces  of  false  and  counterfeit  coin  to 
be  false  and  counterfeit :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Misdemeanor^  imprisonment^  {with  or  mthout  hard  labour,  and  mik 
or  mthout  solitary  confinement,  2  W.  4,  c.  34,  s.  19,  {ante,  p.  500), 
^uch  confinement  not  exceeding  one  month  at  any  one  time,  nor  thru 
months  in  any  one  year,  7  W,  A  Sf\  Vict,  e.  90,  s,  5,  {anle,  p.  169)), 
not  exceeding  three  years.  2  W.  4,  c.  34,  s.  8.  This  offence,  after  a 
previous  conviction  for  the  like  offence,  is  felony;  transportation  for  life, 
or  not  less  than  seven  years,  or  imprisonment  not  exceeding  four  years.  2 
W.  4,  e.  34,  s.  8.  An  indictment  for  that  offence  may  be  easily  framed 
from  this  and  the  last  precedent,  stating  the  Hcond  offence  to  have  been 
committed  "  feloniously." 

Evidence. 

.  Prove  that  the  defendant  had  in  his  custody  or  possession  three  or  more 
pieces  of  counterfeit  gold  or  silver  coin.  They  will  be  deemed  to  be  in 
his  custody  and  possession,  if  he  have  them  in  his  personal  custody  and 
possession,  or  knowingly  and  wilfully  have  them  in  any  dwelling-house  or 
other  building,  lodging,  apartment,  field,  or  other  place,  open  or  inclosed, 
either  for  his  own  use  or  benefit,  or  for  that  of  another,  2  W.  4,  c.  34,  s. 
21,  (ante,  p.  500).  So  also,  when  pieces  of  counterfeit  coin  are  found 
on  one  or  two  persons  acting  in  guilty  concert,  and  both  knowing  of  the 
possession,  both  are  guilty  under  this  section.  Reg.  v.  Rogers,  2  Mood. 
C.  C.  86  :  Reg.  v.  Williams,  C.  &  Mar.  259;  (ante,  p.  51 1).  Prove 
also  the  defendant's  knowledge  that  the  coin  was  counterfeit,  and  his  in- 
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lent  to  utter  it.     These,  of  course,  can  only  be  proved  by  circuiostances; 
OS,  for  instance,  by  evidence  of  former  uCterings. 

At  common  taw,  it  was  no  offence  to  have  possession  of  counterfeit 
coin  with  intent  to  utter  it;  R.  ©.  Stewart^  R,  &  R.  288  ;  R.  «.  Heath, 
Id.  184;  but  to  procure  it  with  that  intent  was  a  misdemeanor.  R.  v. 
Puller,  R.  &  R.  308.  And  proof  that  the  defendant  was  a  coiner  was 
an  answer  to  a  charge  for  the  common-law  misdemeanor  for  procuring.  1 
Rass.  49.     But  this  would  not  be  so  under  the  present  statute^ 
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3  W.  4,  c.  34,  s.  10]— Enacts,  that  if  any  person  shall  knowingly, 
and  without  lawful  authority,  (the  proof  of  which  authority  shall  lie  on  the 
party  accused),  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or 
buy  or  sell,  or  shall  knowingly  and  without  lawful  excuse  (the  proof  of 
which  excuse  shall  lie  on  the  party  accused)  have  in  bis  custody  or  pos* 
session,  any  puncheon,  counter-puncheon,  matrix,  stamp,  die,  pattern,  or 
mould,  in  or  upon  which  there  shall  be  made  or  impressed,  or  which  will 
make  or  impress,  or  which  shall  be  intended  to  make  or  impress,  the  6g* 
ure,  stamp,  or  apparent  resemblance  of  both  or  either  of  ilie  sides  of  any 
of  the  King's  current  gold  or  silver  coin,  or  any  part  or  parts  of  both  or 
either  of  such  sides;  or  if  any  person  shall,  without  lawful  authority,  (tlie 
proof  whereof  shall  lie  on  the  party  accused),  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  buy  or  sell,  or  shall,  witliout  lawful  excuse, 
(the  proof  whereof  shall  lie  on  the  party  accused),  have  in  his  custody  or 
possession  any  edgef,  edging  tool,  collar,  instrument,  or  engine  adapted 
and  intended  for  the  marking  of  coin  round  the  edges  with  letters,  grain** 
ings,  or  other  marks  or  6gure8  apparently  resembling  those  on  the  edges 
of  any  of  the  Kfng's  current  gold  or  silver  coin^  such  person  knowing  the 
same  to  be  so  adapted  and  intended  as  aforesaid  ;  or  if  any  person  shall, 
without  lawful  authority,  to  be  proved  as  aforesaid,  make  or  mend,  or  be* 
gin  to  proceed  to  make  or  mend,  or  buy  or  sell,  or  shall,  without  lawful 
excuse,  to  be  proved  as  aforesaid,  have  in  his  custody  or  possession  any 
press  for  coinage,  or  any  cutting  engine  for  cutting  by  force  of  a  screw,  or 
of  any  other  contrivance,  round  blanks  out  of  gold,  silver,  or  other  metal, 
such  person  knowing  such  press  to  be  a  press  for  coinage,  or  knowing 
such  engine  to  have  been  used,  or  to  be  intended  to  be  used,  for  or  in  or- 
der to  the  counterfeiting  of  any  of  the  King's  current  gold  or  silver  coin; 
every  such  ofiender  shall,  in  England  and  Ireland,  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof, 
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shall  be  liable,  at  the  discrefion  of  the  courts  to  be  transported  bejood 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned  for  any  term  not  exceeding  four  years. 


Indictment  formaking^  ^c.  a  Pnnckeony  ^e.  for  Coining, 

Commencement  as  ante,  p.  500] — in  the  county  aforesaid,  one  poD' 

cheon,  (^^  any  puncheon,  counter-puncheon,  matrix,  stamp,  die,  pattern 

ormotiU"),  in  and  upon  which  there  was  then  made   and  impressed 

('^  in  or  upon  which  there  shall  be  made  or  impressed,  or  which  will 

make  or  impress,   or  which  shall  be  intended  to  make  or  impress^^)  the 

figure  (^^^gure,  stamp,   or  apparent  resemblance^^)  o(  one  of  the  sides, 

(it  of  both  or  either  of  the  sides,  or  any  part  or  parts  of  both  or  either  of 

such  sides^^)  that  is  to  say,  the  head  side  of  a  piece  of  the 

[  *5I5  }  Queen's  current  silver,  {^^  gold  orsiher^^),  ^commonly  called 

a  shilling*,  knowingly,  falsely,  deceitfully,  and  feloniously,  did 

make  C  make  or  mend,  or  begin  to  proceed  to  make  or  mend,  or  buy  or 

seir^);  against  the  form  of  the  statute  in  such  case  made  and   provided, 

and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.     Jls 

to  the  venue,  see  ante,  p.  20. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im- 
prisonment, (with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  2  W.  4,  c.  34,  s«  19,  (ante,  p.  500),  such  confinement  not 
exceeding  one  month  at  any  one  time,  nor  three  mouths  in  any  one  year, 
7  W.  4  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169)},  not  exceeding  four 
years.     2  W.  4,  c.  35,  s.  10. 

These  oflTences  are  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 

Evidence. 

Prove  that  the  defendant  made,  JLc,  a  puncheon,  &c.,  as  stated  in 
the  indictment;  and  prove  tlvat  tlie  instrument  in  question  is  a  puncheon 
or  other  instrument  described  m  the  indictment,  and  included  in  the  sta- 
tute. The  words  in  the  statute,  ^^  upon  which  there  shall  be  made  or 
impressed,"  &c.,  apply  to  the  puncheon,  which,  being  convex,  bears  up- 
on it  the  figure  of  the  coin;  and  the  words,  ^^  which  will  make  and  im- 
press," &c.,  apply  to  the  counter-puncheon,  &c.,  which,  being  concave, 
will  make  and  impress.  However,  ahhough  it  is  more  accurate  to  de- 
scribe the  instruments  according  to  tlieir  actual  use,  they  may  be  describ- 
ed either  way.  R.  v.  Lennard,  1  Leach,  85;  1  East,  P.  C.  170.  It 
is  not  necessary  that  the  instrument  should  be  capable  of  making  an  im- 
pression of  the  whole  of  one  side  of  the  coin;  for  the  words,  ^^  or  any 
part  or  parts,"  &c.,  are  introduced  into  this  statute,  and  consequently 
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tbe  difficulty  in  R.  v.  Sutton,  2  Sir.  1074;  Hardvir.  370,  where  the  in- 
strument was  capable  of  making  the  sceptre  only,  cannot  now  occur. 
And  on  an  indictment  for  making  a  niould  ^^  intended  to  make  and  impress 
tbe  figure  and  apparent  resemblance  of  the  obverse  side"  of  a  shilling, 
it  is  sufficient  to  prove  that  the  prisoner  made  the  mould,  and  a  part  of 
the  impression,  though  he  had  not  completed  the  entire  impression.  R. 
V.  Foster,  7  C.  &  P.  495.  It  is  not  necessary  to  prove,  under  this 
branch  of  the  statute,  the  knowledge  or  intent  of  the  defendant;  for  the 
mere  similitude  is  treated  by  the  legislature  as  evidence  of  the  intent; 
neither  is  it  essential  to  show  that  money  was  actually  made  with  tbe  in* 
strument  in  question.     R.  v.  Ridgeley,  1  East,  P.  C  172. 

Where  the  defendant  employed  a  die-sinker  to  make,  for  a  pretended 
innocent  purpose,  a  die  calculated  to  make  shillings;  and  the  die-sinker, 
suspecting  fraud,  informed  the  authorities  at  the  Mint,  and  under  their  di- 
rections made  the  die  for  the  purpose  of  detecting  the  prisoner;  it  was 
held,  that  the  die-sinker  was  an  innocent  agent,  and  tbe  defendant  rightly 
convicted  as  a  principal  under  3  W.  4,  c.  34,  s.  10.  Reg.  v,  Bannon, 
2  Mood.  C.  C.  309;  1  C.  &  K.  295. 


Indictment  far  having  a  Puncheon^  ^e.  in  Possemon. 

Procttd  a$  in  iht  laH  precedent  to  the  Asterisk*^  and  then  thusy, — 
knowingly,  falsely,  deceitfully,  and  feloniously,  and  without 
lawful  *exciise,  had  in  bis  custody  and  possession;  against  the  [  *516  ] 
form  of  the  statute  in  such  case  made  and  provided ,  and  against 
tbe  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  «dn  indictment 
which  charged  thai  the  defendant  felcniottsly  had  in  his  possession  a 
mould  ^'  upon  uhich  said  mould  was  made  and  impressed  the  figure  and 
apparent  renmblante^^  of  the  obverse  side  of  a  sixpence^  was  held  bad  on 
demurrer  J  as  not  sufficiently  shewing  that  the  impression  was  on  the  mould 
at  the  time  tp^en  he  had  it  in  his  possession.  Reg.  o.  Richmond,  1  C. 
Sl  K.  240.     As  to  tbe  venue,  see  ante,  p.  20. 

Felony.  2  W.  4,  c.  34,  s.  10,  (ante,  p.  514).  See  the  last  prece- 
dent. 

Evidence. 

Prove  the  custody  or  possession,  that  is,  that  the  defendant  had  the  in- 
strument either  in  his  personal  custody  or  possession,  or,  knowingly  and 
wilfully,  in  some  dwelling-house  or  building,  lodging,  apartment,  field,  or 
other  place,  open  or  inclosed,  whether  belonging  to  himself  or  not,  and 
whether  the  instrument  was  used  for  bis  own  use  or  benefit,  or  for  that  of 
another.  2  W.  4,  c.  34,  $.  21,  (ante,  p.  600):  see  Reg.  r.  Rogers, 
(ante,  p.  513).     It  must  also  be  proved  that  the  puncheon  or  instrument 
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is  such  as  is  8pec]6ed  in  tlie  iodictmeiit,  and  included  in  the  stalnte* 
Where  the  prisoner  was  indicted  for  liaving  in  his  possession  a  mould  oo 
which  was  impressed  a  resemblance  of  the  obverse  side  of  a  shillii^,  it 
was  held  that,  in  order  to  convict,  the  jury  roust  be  satisfied,  that,  at  the 
time  he  had  it  in  his  possession,  the  whole  of  the  obverse  side  of  the  shil- 
ling was  impressed  on  the  mould.  R.  f .  Foster,  7  C.  &  P.  494.  The 
lawful  excuse,  if  any,  must  be  proved  by  the  defendant.  2  W.  4,  c.  34» 
s.  10,  (ante,  p.  514). 


MictfMtUfor  Makings  4^.  a  Collar. 

CovMM%ctmtnt  a$  a»/e,  p.  500] — in  the  coun^  aforesaid,  one  collar, 
('^  any  edger^  edging  toolj  eoUar,  inetrumefU  or  eii^'ne^')  adapted  and 
intended  for  the  working  of  coin  round  the  edges  whh  grainings  (^^  lallerf, 
grainings  or  otker  marks  orfiguree^^)  apparently  resembling  those  on  the 
edges  of  a  piece  of  the  Queen's  current  gold,  ('^  gold  or  eiloer^^)  coin, 
called  a  sovereign,  falsely,  deceitfully,  and  feloniously,  and  without  law- 
ful authority^  did  make,  ('^  make  or  mend^  or  begin  to  proceed  to  make  or 
mendy  or  buy  or  sell^  or  wUhout  lawftU  excuH^  the  proof  whereof  Aall 
lie  on  the  party  accused^  have  in  his  custody  or  possessions^)  ^  he,  the  said 
J.  S.  then  and  there  well  knowing  the  same  to  be  so  adapted  and  intend- 
ed as  aforesaid;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  Jis  to  the  venue^  see  ante^  p.  20.  From  this  and  the  last  pro^ 
eedentj  an  indictment  for  having  possession  of  such  tools  may  be  eaoUy 
framed. 

Felony.  2  W.  4,  c.  34,  s.  10,  (ante,  p.  514).  See  the  precedent, 
ante,  p.  523, 

Evide^ce. 

The  evidence  upon  this  indictment  will  be  the  same  as  in  the  two  hsf, 
respectively,  except  that  it  most  also  be  proved  that  the  de- 

[  *517  ]  fendant  *knew  the  instrument  to  be  adapted  and  intended  for 
the  making  of  coin  round  the  edge.     This  is  a  pew  provision, 

and  was  substituted  for  the  words,  ^^  not  of  common  use  in  any  trade," 

in  the  former  statute,  upon  which  much  difl$culty  arose.    See  R.  v.  Mgore, 

2  C.  to  P.  235. 


Indictment  for  makings  ^c.^  a  Press,  ^c.jfor  Coining. 

Commencement  as  ante^  p,   500] — ^in  the  county  aforesaid,  one  press 
for  coinage  ("  any  press  for  eoinage,  or  any  ouUif^f  engine  for  cutHng, 
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by  force  of  a  screw  or  any  other  cowtrivancCi  round  blanks  out  of  goldy 
siheryOr  ot&er  meiar')  falsely,  deceitfully,  and  feloniously,  and  without 
lawful  authority,  did  make  (^'  make  or  mtnd^  or  begin  or  proceed  to  make 
or  mendy  ot  buy  or  sell^  or  havCy  without  lawful  excuscy  the  proof  whereof 
shall  He  an  the  party  aeeusedy  in  his  custody  or  possessions^)  he  the  said 
J.  8.  then  and  there  well  knowing  such  press  to  be  a  press  for  coinage; 
[or  such  engine  to  have  been  used,  or  to  be  intended  to  be  used,  for  and 
in  order  to  the  counterfeiting  of  the  Queen's  current  gold  and  silver  coin] ; 
against  the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  Jls  to  the  venue^ 
see  aiUe,  p.  20.  From  this  and  the  precedent,  antCy  p,  515,  an  indictment 
may  be  easily  framed  for  having  possession  of  a  coining  press y  orinstrU' 
ment  for  cutting. 

Felony.  2  W.  4,.  c.  34,  s.  10,  (ante,  p.   514).     See  the  precedent, 
ante,  p.  515. 

Evidence, 

The  evidence  will  be  the  same  as  under  the  last  precedent.  It  roost  be 
observed,  that  in  this  section  there  is  no  qualification  applicable  to  the 
coining  press,  though  there  is  as  to  the  cutting  engine  in  the  same  branch 
of  the  section.  In  R.  v.  Bell,  1  East,  P.  C.  169,  Fost.  430,  it  was  hoi- 
den  that  a  coining  press  used  to  make  louis  d^orsy  was  not  within  the 
meaning  of  similar  words  in  the  statute  8  &  9  W.  3,  c.  26,  contrary  to 
the  opinion  of  Jtyder,  C.  J.,  and  Fostery  J.,  in  which  Lord  Mansfield 
concurred. 


CONVEYING  COINING  TOOLS  AND  COINS  OUT  OF  THE  MINT^ 

Statutes. 

2  W.  4,  c.  34,  s.  11] — ^Enacts,  that  if  any  person  shall,  without  law« 
ful  authority,  the  proof  whereof  shall  lie  upon  the  party  accused,  know- 
ingly  convey  out  of  any  of  his  Majesty's  mints,  any  puncheon,  counler 
puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger,  edging  tool,  collar, 
instrument,  press,  or  engine,  used  or  employed  in  or  about  the  coin- 
ing of  coin,  or  any  useful  part  of  any  of  the  several  matters  aforesaid, 
or  any  coin,  bullion,  metal,  or  mixture  of  metals,  every  such  offen- 
der shall,  in  England  and  Ireland,  be  guilty  of  felony,  and 
*in  Scotland  of  a  high  crime  and  offence,  and,  being  convict-  [  *518  ] 
ed  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years* 
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Indictment. 


Commencement  a$  ante^p.  500] — ^io  the  county  aforesaid,  one  puncheoo 
Q^  any  puncheon^  counter  puncheon^  matrix^  itamp,  die^  pattern j  mouldy 
edger^  edging  tool^  collar,  inetrumtnti  pre$$,  or  engiiMi  or  any  twe/ul 
part  of  the  several  matters  ajoresaid^^)  used  and  employed  in  and  about  the 
coining  of  coin,  [or  ten  pieces  of  the  Queen's  gold  coin,  (^'  any  coin,  hulr 
lion,  metal,  or  mixture  of  metaW^),]  without  lawful  authority,  knowingly, 
falsely,  deceitfully,  and  feloniously  did  convey  out  of  her  Majesty's  mint; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity,  ^s  to  the  eenne, 
see  ante,  p.  20. 

Felony.     2  W.  4,  c.  34,  s.  II.     See  the  precedent,  ante,  p.  515. 

Evidence. 

Prove  that  the  defendant  conveyed  the  article  charged  in  the  indictment 
out  of  the  mint.  If  a  tool,  &c.,  it  must  he  shewn  lo  be  a  tool  used  in 
coining.  The  proof  of  the  lawful  authority  is,  by  the  statute,  cast  upon 
the  defendant.     2  W.  4,  c.  34,  s.  11. 


OTHER    OFFENCES    RELATING  TO    THE    COIN. 

The  following  statutes  apply  to  other  offences  relating  to  coin: — 

2  W.  4,  c.  Si,  s.  12 — Copper  Coin] — Enacts,  th^t  if  any  person  shall 
falsely  make  or  counterfeit  any  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  King's  current  copper  coin;  or  if  any  per- 
son shall  knowingly,  and  without  lawful  authority,  (the  proof  of  which  au- 
thority shalllie  on  the  party  accused),  make  or  mend,  or  begin  or  pro- 
ceed to  make  or  mend,  or  buy  or  sell,  or  shall  knowingly,  and  without 
lawful  excuse,  (the  proof  of  which  excuse  shall  lie  on  the  party  accused), 
have  in  his  custody  or  possession  any  instrument,  tool,  or  engine  adapted 
and  intended  for  the  counterfeiting  any  of  the  King's  current  copper  coin; 
or  if  any  person  shall  buy,  sell,  receive,  pay,  or  put  off,  or  ofier  to  buy, 
sell,  receive,  pay  or  put  off,  any  false  or  counterfeit  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  thy  King's  current 
copper  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  denom- 
ination imports  or  was  coined  or  counterfeited  for;  every  such  offender 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any  term 
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not  exceeding  seven  years,  or,  to  be  imprisoned  for  any  term  not 
exceeding  two  years;  and  if  any  person  shall  tender,  utter,  or  put  off 
any  false  or  counterfeit  coin  resembling  or  apparently  in- 
tended  *to  resemble  or  pass  for,  any  of  the  King's  current  cop*  [  *519  } 
per  coin,  knowing  tbe  same  to  be  false  or  counterfeit,  or  shall 
have  in  his  custody  or  possession  three  or  more  pieces  of  false  or  coun^ 
terfeit  coin  resembling,  or  apparently  intended  to  resemble  or  pass  for^ 
any  of  the  King's  current  copper  coin,  knowing  the  same  to  be  false  or 
counterfeit,  and  with  intent  to  utter  or  put  off  the  same,  every  such  offen- 
der shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  one  year. 

37  G.  3,  c  126,  8,  2 — Counterfeiting  Foreign  Coin.] — And  whereas 
tbe  practice  of  counterfeiting  foreign  gold  and  silver  coin,  and  tbe  bring- 
ing into  this  realm,  and  uttering  within  the  same,  false  and  counterfeit 
foreign  gold  and  silver  coin,  and  particularly  pieces  of  gold  coin  com- 
monly called  louis  d*ors^  and  pieces  of  silver  coin  commonly  called  dollarsy 
hath  of  late  greatly  increased;  and  it  is  expedient  that  provision  should 
be  made  more  effectually  to  prevent  tbe  same:  be  it  enacted,  that,  if  any 
person  or  persons  shall,  from  and  after  the  passing  of  this  act,  make  coin, 
or  counterfeit  any  kind  of  coin,  not  the  proper  coin  of  this  realm,  nor 
permitted  to  be  current  within  tbe  same,  but  resembling,  or  made  with 
intent  to  resemble  or  look  like  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  country,  or  to  pass  as  such  foreign  coin,  such  person  or 
persons  offending  therein  shall  be  deemed  and  adjudged  to  be  guilty  of 
felony,  and  may  be  transported  for  any  term  of  years  not  exceeding  seven 
years.     See  1  East,  P.  C-  161. 

Sect.  3 — Importing  Foreign  Coin] — Enacts,  that  if  any  person  or 
persons  shall,  from  and  after  the  passing  of  this  act,  bring  into  this  realm 
any  such  false  or  counterfeit  coin  as  aforesaid,  resembling,  or  made  with 
intent  to  resemble  or  look  like,  any  gold  or  silver  coin  of  any  foreign 
prince,  slate,  or  country,  or  to  pass  as  such  foreign  coin,  knowing  the 
same  to  be  false  or  counterfeit,  to  the  intent  to  utter  the  same  within  this 
realm,  or  within  any  dominions  of  tbe  same,  all  and  every  such  person  or 
persons  shall  be  deemed  and  adjudged  to  be  guilty  of  felony,  and  may  be 
transported  for  any  term  of  years  not  exceeding  seven  years.  See  1 
East,  P.  C.  177. 

Sect.  4 — Uttering  Counterfeit  Foreign  Coin] — ^Enacts,  that  if  any 
person  or  persons  shall,  from  and  after  the  passing  of  this  act,  utter  or 
tender  in  payment,  or  give  in  exchange,  or  pay  or  put  off,  to  any  person 
or  persons,  any  such  false  or  counterfeit  coin  as  aforesaid,  resembling,  or 
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made  with  intent  to  resemble  or  look  like,  any  gold  or  silver  coin  of  any 
foreign  prince,  slate,  or  country,  or  to  pass  as  such  foreign  coin,  know* 
ing  the  same  to  be  false  or  counterfeit,  and  shall  be  thereof  convicted, 
every  person  so  ofTending  shall  sufier  six  months'  imprisonment,  and  find 
sureiies  for  bis  or  her  good  behaviour  for  six  months  more,  to  be  com- 
puted from  the  end  of  the  said  first  six  months;  and  if  the  same  person 
shall  afterwards  be  convicted  a  second  time  for  the  like  ofl^ence  of  utter- 
ing, or  tendering  in  payment,  or  giving  in  exchange,  or  paying  or  putting 
off,  any  such  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to 
be  false  or  counterfeit,  such  person  shall,  for  such  second  offence,  suffer 

two  years'  imprisonment,  and  find  sureties  for  bis  or  her  good 
[  *520  ]  behaviour  for  two  years  more,  to  be  ^computed  from  the  end 

of  the  said  first  two  years;  and  if  the  same  person  shall  after- 
wards offend  a  third  time,  in  uttering  or  tendering  in  payment,  or  giving 
in  exchange,  or  paying  or  putting  off,  any  such  false  or  counterfeit  coin 
as  aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  and  shall  be 
convicted  of  such  third  offence,  he  or  she  shall  be  adjudged  to  be  guilty 
of  felony,  without  benefit  of  clergy. 

Sect.  5 — Proof  of  Conviction] — ^Enacts,  that  if  any  person  shall  be 
convicted  of  uttering  or  tendering  any  such  false  or  counterfeit  coin  as 
aforesaid,  and  shall  afterwards  be  guilty  of  the  like  offence  in  any  other 
county,  city,  or  place,  the  clerk  of  the  assize  or  clerk  of  the  peace  for 
tile  county,  city,  or  place,  where  such  former  conviction  shall  have  been 
had,  shall,  at  the  request  of  the  prosecutor,  or  any  other  on  his  Majesty's 
behalf,  certify  the  same  by  a  transcript,  in  few  words,  containing  the  ef- 
fect and  tenor  of  such  conviction;  for  which  certificate  two  shillings  and 
sixpence  and  no  more  shall  be  paid,  and  such  certificate,  being  produced 
in  court,  shall  be  sufficient  proof  of  such  former  conviction. 

An  indictment  for  any  of  the  offences  here  enumerated  may  readily  be 
Jtraroed  from  some  of  the  foregoing  precedents. 


MattMateMM^k 


Sect.  3. 
sedition  and  blasphemy,  &c. 

Staiutt. 

38  G,  3,  c.  78,  s,  9 — Affidavits  of  Proprietorship  of  JNitospapers]-^ 
Enacts,  that  all  such  affidavits  and  affirmations  as  aforesaid  shall  be  filed 
and  kept  in  such  manner  as  the  said  commissioners  shall  direct,  and  the 
same,  or  copies  thereof,  certiGed  to  be  true  copies,  as  hereinafter  is 
mentioned,  shall  respectively,  in  all  proceedings,  civil  and  criminal,  touch- 
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ing  any  newspaper,  or  other  such  paper  as  aforesaid,  which  sliall  be 
mentioned  in  any  such  affidavits  or  affirmations,  or  touching  any  publica- 
tion, matter,  or  thing  contained  in  any  such  newspaper  or  other  paper,  be 
received  and  admitted  as  conclusive  evidence  of  the  truth  of  all  such 
matters  set  forth  in  such  affidavits  or  infonnations  as  are  hereby  required 
to  be  therein  set  forth,  against  every  person  who  shall  have  signed  or 
sworn  or  affirmed  such  affidavits  or  affirmations,  and  shall  also  be  received 
and  admitted,  in  like  manner,  as  sufficient  evidence  of  the  truth  of  all 
such  matters  against  all  and  every  person  who  shall  not  have  signed,  or 
or  sworn,  or  affirmed  the  same,  but  who  shall  be  therein  mentioned  to  be 
a  proprietor,  printer,  or  publisher  of  such  newspaper  or  other  paper,  un- 
less the  contrary  shall  be  satisfactorily  proved:  provided  always,  that,  if 
any  such  person  or  persons  respectively,  against  whom  any  such  affidavit 
or  affirmation,  or  any  copy  thereof,  shall  be  offered  in  evidence  shall 
prove  that  he,  she,  or  they  hath  or  have  signed,  sworn,  or  affirmed, 
and  delivered  to  the  said  commissioners  or  such  officer 
*as  aforesaid,  previous  to  the  day  of  the  date  or  publication  of  [  *531  ] 
the  newspaper  or  other  such  paper  as  aforesaid  to  which  the 
proceedings,  civil  or  criminal,  shall  relate,  an  affidavit  or  affirmation  that 
be,  she,  or  they,  hath  or  have  ceased  to  be  the  printer  or  printers,  pro- 
prietor or  proprietors,  or  publisher  or  publishers  of  such  newspaper  or 
other  such  paper  as  aforesaid,  such  person  or  persons  shall  not  be  deemed, 
by  reason  of  any  former  affidavit  or  affirmation  so  delivered  as  aforesaid, 
to  have  been  the  printer  or  printers,  proprietor  or  proprietors,  or  pub- 
lisher or  publishers  of  such  paper  after  the  day  on  which  such  last-men- 
tioned affidavit  or  affirmation  shall  have  been  delivered  to  the  commis* 
sioners  or  their  officer  as  aforesaid. 

Sect.  lO-^J^ames  and  Abode  of  Printer  to  be  published] — Enacts, 
that,  in  some  part  of  every  newspaper,  or  other  such  paper  as  aforesaid, 
there  shall  be  printed  the  true  and  real  name  and  names,  addition  and  ad- 
ditions, and  place  and  places  of  abode,  of  the  printer  and  printers,  and 
publisher  and  publishers,  of  the  same,  and  also  a  true  description  of  the 
place  where  the  same  is  printed;  and  in  case  any  person  or  persons  shall 
knowingly,  and  wilfully  print  or  publish,  or  cause  to  be  printed  or  publish- 
ed, any  such  newspaper  or  other  paper  as  aforesaid,  not  containing  the 
particulars  aforesaid,  and  every  of  them,  every  such  person  shall  forfeit 
«nd  lose  the  sum  of  one  hundred  pounds;  and  proof  made  in  manner 
herein  mentioned,  iu  any  proceeding  to  recover  the  same,  that  the  parly 
proceeded  against  is  a  printer  or  publisher  of  a  newspaper  or  other  such 
paper  so  printed  or  published  as  aforesaid,  shall  be  deemed  and  taken  to 
be  proof  that  such  party  is  a  person  wilfully  and  knowingly  printing  or 
publishing,  or  causing  the  same  to  be  printed  or  published,  unless  he 
shall  satisfactorily  prove  the  contrary  thereof. 
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Sect.  11 — Abf  necessary  to  prove  Purchase  of  Paper') — Enacts,  tbat  it 
9bali  not  be  necessary,  after  any  such  affidavit  or  affinnation,  or  a  certified 
copy  thereof,  shall  have  been  produced  m  evidence  as  aforesaid  against 
the  persons  who  signed  and  made  socb  affickvit,  or  are  therein  nenoed, 
Recording  t&  thrs  act,  or  any  of  them,  and  after  a  newspaper  or  other 
such  paper  as  aforesaid  shall  be  produced  ii>  evidence,  intituled  in  the 
Bwnae  manner  as  the  newspaper  or  other  paper  mentioned  in  such  affidavit 
or  copy  rs  intituled,  and  wherein  the  name  or  names  of  the  printer  and 
pviblisber,  or  printers  and  pnblishers,  and  the  place  of  printing,  sliai)  be 
tbe  same  as  the  name  or  names  of  the  printer,  publisher,  or  printers  and 
publishers,  and  the  place  of  printing  noentioned  in  such  affidavit  or  affir- 
mation, for  the  plaintiff,  inforooant,  or  prosecutor,  or  person  seeking  to 
recover  any  of  the  penalties  given  by  this  act,  to  prove  that  the  newspaper 
or  paper  to  which  such  trial  relates,  was  purchased  at  any  house,  shop, 
or  office,  belonging  to  or  occupied  by  tlie  defendant  or  defendants,  or 
any  of  them,  or  by  his  or  tlieir  servants  or  workmen,  or  where  be  or 
they,  by  themselves  or  their  servants  or  workmen,  usually  carry  on  the 
business  of  printing  or  publishing  sucb  paper,  or  where  the  same  is 
usually  sold* 

Sect.  14 — Copies  of  ^ffidavilSj  ^c,,  t&  be  ^Jfficimi] — ^Whereas,  Jo 
many  cases,  it  may  be  productive  of  public  inconvenience  to  re- 
quire that  the  commissioners  or  officers  before  whom  such  affi* 
[  •SOS  ]  davits  or  *affirn7alions  as  are  hereinbefore  mentioned  are  made, 
should  be  required  personally  to  attend,  in  order  to  prove,  upon 
the  trial  of  any  action,  prosecution,  suit,  indictment,  information,  or  in 
any  other  proceeding,  tbat  the  parties  signing,  swearing,  or  affirming,  and 
delivering  such  affidavit  or  affidavits,  affinnation  or  affirmations,  did  swear 
or  affirm  the  same  in  tbe  presence  of  and  did  deliver  the  same  to  sucb 
commissioners  and  officers  before  and  to  whom  tbe  same  shall  have  been 
sworn,  affirmed, or  delivered  respectively;  be  it  enacted,  that  in  all  cases, 
a  copy  of  any  such  affidavit  or  affirmation,  certified  to  be  a  true  copy 
under  the  hand  or  hands  of  one  or  more  of  the  commissioners  or  officers 
in  whose  possession  tbe  same  shall  be,  shall,  upon  proof  made  that  sucb 
certificates  have  been  signed  with  ihe  handwriting  of  the  person  or  per- 
sons making  the  same,  and  whom  it  shall  not  be  necessary  to  prove  to  be 
a  commissioner  or  commissioners,  or  officer  or  officers,  be  received  in 
evidence  as  sufficient  proof  of  such  affidavit  or  affirmation,  and  that  tbe 
same  was  duly  sworn  or  affirmed,  and  of  tbe  contents  thereof;  and  sucb 
copies,  so  produced  and  certified,  shall  also  be  received  as  evidence  that 
tbe  affidavit  or  affirmation  of  which  they  purport  to  be.copies  have  been 
sworn  or  affirmed  according  to  this  act,  and  shall  have  the  same  effect  for 
tbe  purposes  of  evidence,  to  all  intents  whatsoever,  as  if  the  original  affi- 
davits or  affirmations  of  which  the  copies  so  produced  «nd  certified  shall 
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purport  to  be  copies,  had  been  produced  in  evidence,  and  been  proved  to 
have  been  duly  so  certified,  sworn,  and  affirmed,  by  the  person  or  persons 
appearing  by  such  copy  to  have  sworn  or- affirmed  the  same  as  aforesaid. 

*Sect.  17 — Papers  dtporiUd  to  it  dtlivtred  avi  by  CommxBsioners] — 
Enacts,  that,  from  and  after  the  first  day  of  July,  one  thousand  seven 
IniBdred  aod  niiiety-eight,  the  printer  or  publisher  of  every  newspaper,  or 
other  such  paper  as  aforesaid,  shall,  upon  every  day  upon  whidi  ihe  same 
shall  be  published,  or  within  six  days  after,  deliver  to  the  commissioners 
of  stamps  at  their  head  office,  or  to  some  officer  to  be  appointed  by  them 
to  receive  the  same,  and  whom  they  are  hereby  required  to  appoint  for 
chat  purpose,  one  of  the  papers  so  puMished  upon  each  such  day,  signed 
by  the  printer  or  publisher  thereof,  in  his  handwriting,  with  his  name  and 
place  of  abode,  and  the  seme  shall  be  carefully  kept  by  the  said  commis- 
sioners or  such  officer  as  aforesaid  in  such  manner  as  the  said  commis- 
sioner shall  direct;  and  such  printer  or  publisher  shall  be  entitled  to  de- 
mand and  receive  from  the  commissioners,  or  such  officers,  once  in  every 
six  days,  the  amount  of  the  ordinary  price  of  the  newspapers  or  otiier 
papers  so  delivered;  and  in  every  case  in  which  the  printer  and  puUisher 
of  such  newspaper  or  other  paper  as  afoi'esaid  shall  neglect  to  deliver  one 
such  newspaper,  or  other  paper,  in  the  manner  hereinbefore  directed, 
such  printer  and  publisher  shall  for  every  such  neglect  respectively  forfeit 
«nd  lose  the  sum  of  one  hundred  pounds;  and  in  case  any  person  or  per- 
sons shall  make  application  to  the  conunissioners  or  such  officer  as  afore- 
said,  in  order  that  such  newspaper  or  other  paper  so  signed  by  the  printer 
and  publisher  may  be  produced  in  evidence  in  any  proceeding,  civil 
or  criminal,  the  said  commissioners  or  such  officer  shall,  at  the  expense 
of  the  party  applying,  at  any  time  within  two  years  from  the  publica- 
tion thereof,  either  cause  tlie  same  to  be  produced  in  the 
*court  in  which  the  same  is  required  to  be  produced,  and  at  [  *523  ] 
the  time  when  the  same  is  required  to  be  produced,  or  shall 
deliver  the  same  to  the  party  applying  for  it,  taking  according  to  their  dis- 
cretion reasonable  security,  at  his  expense,  for  the  returning  the  same  to 
Ab  said  commissioners  for  such  officer;  and  in  case,  by  reason  that  the 
same  shall  have  been  previously  required  by  any  other  person  to  be  pnH 
duced  in  any  court,  or  have  been  previously  delivered  to  any  other  per- 
son for  the  like  purpose,  the  same  cannot  be  produced  at  the  time  re- 
quired, or  be  delivered  according  to  such  application,  in  such  case  the 
said  commissioners,  or  such  their  officer,  shall  cause  the  same  to  be  pro- 
duced, or  shall  deliver  the  same  as  soon  as  they  are  enabled  to  do  so^ 
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Indictment  for  a  Seditious  LibeL 

Middlesex^  to  wit: — The  jurors  for  our  lord  the  King  upon  their  oath 
present,  that  J.  II.,  late  of  the  parish  of  B.,  in  tlie  county  of  M.,  clerk, 
being  a  wicked,  malicious,  seditious,  and  ill-disposed  person,  and  being 
*  greatly  disaffected  to  our  said  lord  the  King,  and  to  his  administration  of 
the  government  of  this  kingdom,  and  the  dominions  thereunto  belonging, 
and  wickedly,  maliciously,  and  seditiously  contiiving,  devising,  and  in- 
tending to  stir  up  and  excite  discontents  and  seditions  amongst  his  Majes- 
ty's subjects,  and  to  alienate  and  withdraw  the  affection,  Sdelity,  and  al- 
legiance of  his  Majesty's  subjects  from  his  said  Majesty,  [and  cause  it  to 
be  believed  that  divers  of  bis  Majesty's  innocent  and  deserving  subjects 
bad  been  inhumanly  murdered  by  his  said  Majesty's  troops,  in  the  pro- 
vince, colony,  or  pbntation  of  the  Massachusetts  Bay,  in  New  England, 
in  America,  belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  his  Majesty's  subjects  in  the  said  pro- 
vince, colony,  or  plantation,  to  resist  and  oppose  his  Majesty's  govern- 
ment], on  the  eighth  day  of  June,  in  the  fifteenth  year  of  the  reign  of 
our  sovereign  ferd  George  the  Third,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  wickedly,  maliciously,  and  seditiously 
did  write  and  publish,  and  cause  and  procure  to  be  written  and  published, 
a  certain  false,  wicked,  malicious,  scandalous,  and  seditious  libel,  of  and 
concerning  [bis  said  Majesty's  government  and  the  employment  of  his 
troops],  according  to  the  tenor  and  effect  following;  that  is  to  say: 
^'  King's  Arms  Tavern,  Cornhiil,  June  7,  1775.  At  a  special  meeting 
this  day  of  several  members  of  the  Constitutional  Society,  during  an  ad- 
journment, a  gentleman  proposed  that  a  subscription  should  be  immedi- 
ately entered  into  by  such  members  present  who  might  approve  the  pur- 
pose, for  raising  tlie  sum  of  one  hundred  pounds,  to  be  applied  to  the  re- 
lief of  the  widows,  orphans,  and  aged  parents  of  our  beloved  American 
fellow-subjects,  who,  faithful  to  the  character  of  Englishmen,  preferring 
death  to  slavery,  were,  for  that  reason  only,  inhumanly  murdered  by  the 
King's  (meaning  bis  said  Majesty's  troops  at  Lexington  and  Concord,  in 
the  province  of  Massachusetts,  meaning  the  said  province,  colony,  or 
plantation  of  the  Massachusetts  Bay,  in  New  England,  in  America),  on 
the  nineteenth  of  last  April:  which  sum  being  immediately  collected,  it 

was  thereupon  resolved,  that  Mr.  H.  (meaning  himself,  the 
[  *524  ]  said  J,  H.)  do  pay  *to-morrow  into  the  hands  of  Messrs.  B. 

&  C,  on  account  of  Dr.  F.,  the  said  sum  of  one  hundred 
pounds;  and  that  Dr.  F.  be  requested  to  apply  the  same  to  the  above 
mentioned  purpose.  J.  H."  (meaning  himself,  the  said  J.  H.)];  in  con- 
tempt of  our  said  lord  the  King,  in  open  violation  of  the  laws  of  this 
kingdom,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
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offeDdiDg,  and  against  the  peace  of  our  lord  the  King,  bis  crown  and  dig- 
nity." There  were  other  camts  charging  that  the  defendant  ^^  printed 
and  publiehedj  and  eaased  and  procured  to  be  printed  and  publishtd^^  in 
several  newspapersj  the  same  Ubel;  and  other  counts^  charging  the  print- 
ing and  publishing  of  part  of  the  same  libel,  setting  it  out  to  the  words 
^^  the  nineteenth  of  last  Jlprilj^^  inclusive;  and  lastly^  a  count  charging 
the  defendant  with  having  written  and  published  another  but  similar  Ubel. 
This  was  the  case  of  R,  v.  Home,  Cowp.  672;  it  w(U  in  fact  an  infor- 
motion  ex  officios  but  I  have  given  it  the  shape  of  an  indictment,  to  make 
it  conformable  with  the  precedents  in  the  volume.  The  defendant  himself 
moved  in  arrest  of  judgment,  and  made  several  objections,  the  principal 
of  which  was,  that  it  was  not  averred  that  the  employment  of  the  troops 
was  by  the  King^s  aiUhority;  but  the  court,  after  much  consideration,  de- 
clared themselves  clearly  of  opinion  that  the  information  was  sufficient. 
See  also  R.  v.  Burdett,  4  B.  ^  Aid.  344. 

The  punishment  for  a  seditious  libel  is  fine  and  imprisonment.  The 
Stat.  60  G.  3,  c.  S,  s.  4,  which  inflicted  banishment  for  the  second  of- 
fence, is  repealed.  11  G.  4,  fc  1  W.  4,  c.  73,  s.  1.  See  6  &7  Vict, 
c.  96,  post.  By  11  G.  4,  &  1  W.  4,  c.  73,  s.  2,  bonds  given  by  pro-* 
prietors  of  newspapers  are  conditioned  to  pay  the  fines  imposed  on  prose- 
cutions. OfTences  of  this  nature  are  not  triable  at  any  quarter  session^.. 
5  &  6  Vict.  c.  3S,  s.  1,  (ante,  p.  69.) 

We  shall  now  proceed  to  make  a  few  observations  on  what  is  to  be 
deemed  sedition,  and  on  the  form  of  the  indictment  for  that  offence. 

First,  as  to  what  is  to  be  demied  sedition. — Political  writings  and 
words  may  be  classed  under  three  heads:  those  which  are  overt  acts  of 
treason;  those  which  ae  seditious;  and  those  which  are  allowable  and  jus* 
tifiable.  We  have  seen  what  political  writings  and  words  amount  to  overt 
acts  of  high  treason,  (ante^  p.  490).  On  the  other  hand,  a  man  may  law- 
fully discuss  and  criticise  the  measures  adopted  by  the  Queen  and  her 
ministers  for  the  government  of  the  country,  provided  he  do  it  fairly, 
temperately,  with  decency  and  respect,  and  without  imputing  to  them  any 
corrupt  or  improper  motives.  See  R.  v.  Lambert  and  Perry,  2  Camp. 
398.  All  political  writings  and  words  between  these  extremes,  may  be 
deemed  seditious.  As,  for  instance,  if  a  man  curse  the  Queen,  wish 
her  ill,  give  out  scandalous  stories  concerning  her,  (see  R.  v.  Harvey,  2 
B.  &  C.  257;  3  D.  &  R.  464),  or  do  any  thing  that  may  lessen  her  in 
the  esteem  of  her  subjects,  may  weaken  her  government,  or  may  raise 
jealousies  between  lier  and  her  people;  or,  if  be  deny  the  Queen's 
right  to  the  throne,  in  common  and  unadvised  discourse,  (for  if  it  be 
by  advisedly  speaking,  it  amounts  to  prcemunire) ;  all  these  are  sedition. 
4  Bl.  Com.  423.  In  R.  v.  Tuchin,  (5  St.  Tr.  532;  Holt,  424), 
Lord  Holt  said,  that  ^^  if  men  shall  not  be  called  to  account  for  pos- 
sessing the    people  with  an  ill  opinion  of  the  government,  no  govero" 
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ment  can  subsist;  nothing  can  be  worse  to  any  governineDt  than  to  endea* 
vour  to  procure  animosities  as  to  tbe  management  of  it;  this 
[  *b2b  ]  ^has  always  been  looked  upon  as  a  crime,  and  no  goremroent 
can  be  safe  unless  it  be  punished."  And  Lord  EUenbaro^gk^ 
in  R.  V.  Cobbett,  (Holt  on  Libel,  114;  Stark,  on  Libel,  522),  said, 
that,  if  a  publication  be  calculated  to  alienate  tbe  affections  of  tbe  people, 
by  bringing  the  government  into  dbesteem,  whether  the  expedient  resorted 
to  be  ridicule  or  obloquy,  tbe  writer,  publisher,  &c.  are  punishable.  And 
whether  the  defendant  really  intended,  by  bis  publication,  to  alienate  tbe 
affections  of  the  people  from  the  government,  or  not,  is  not  material;  if 
the  publication  be  calculated  to  have  that  effect,  it  is  a  seditious  libel. 
R.  V.  Burdett,  4  B.  &  Aid.  95;  R.  v.  Harvey,  iupra. 

Secondly^  as  to  tbe  form  of  the  indictment. — As  to  the  mere  foroial 
part,  it  is  sufficient  to  refer  to  the  precedent,  ante,  p.  523. 

1.  The  indictment  must  charge  a  publication;  composing  or  writing  a 
iibel  merely,  does  not  seem  to  bean  offence,  unless  tbe  libel  be  afterwards 
published.  See  R.  v.  Btirdetr,  4  B.  &  Aid.  95.  But  if  a  man  write  a 
iibel  In  the  county  of  L.,  with  intent  to  publish  it,  and  afterwards  publish 
it  in  the  county  of  M.,  he  may  it  seems  be  indicted  for  a  misdemeanor  in 
«itber  county.     Id.^  by  three  Judges^  Bayley^  J.,  dub, 

2.  Such  part  of  tbe  publication  as  is  libellous,  or  as  the  prosecutor 
chooses  to  set  out,  must  be  s^t  out  correctly.  Wright  v,  Clement,  3  B. 
&  Aid.  503:  Tabart  v.  Tipper,  1  Camp.  352:  Cartwrigbt  v.  Wright,  1 
D.  &  R.  230.  (See  ante,  p.  102).  If  parts  of  the  publication  be 
eeiected,  they  must  be  set  forth  thus:  '^  in  a  certain  part  of  which  said 
'  —  there  were  and  are  contained  certain  false,  wicked,  roali* 
cious,  scandalous,  seditous,  and  libellous  matters,  of  and  concerning,  Ac., 
^'  according  to  the  tenor  and  effect  following;  that  is  to  say:"  -— ^'  And 
in  a  certain  other  part,"  &c.  &c.  See  1  Camp.  350.  If  tbe  iibel  be 
in  a  foreign  language,  it  must  be  set  out  in  such  language,  verbatim,  to- 
gether with  a  correct  translation.     Zenobio  v.  Axtel,  6  T.  R.  162. 

3.  And  besides  setting  out  the  libellous  passages  of  the  pubiicatioii, 
tbe  indicitnent  must  also  contain  such  averments  and  innuendos  as  may  be 
necessary  to  render  it  intelligible,  and  its  application  to  the  Queen  or  her 
government,  &c.,  evident.  When  the  statement  of  an  extrinsic  (kct  is 
necessary  in  order  to  render  tlie  iibel  intelligible,  or  to  shew  its  libellous 
quality,  such  extrinsic  fact  must  be  averred  in  the  introductory  part  of  tbe 
indictment;  but  where  it  is  necessary  merely  to  explain  a  word  by  refer- 
ence to  something  which  has  preceded  it,  this  is  done  by  an  innuendo. 
And  an  innuendo  can  explain  only  in  cases  where  something  already  ap- 
pears upon  the  record  to  grotjnd  the  explanation;  it  caunot,  of  itself, 
change,  add  to,  or  enlarge  the  sense  of  expressions  beyond  their  usual 
acceptation  and  meaning.  See  2  Salk.  513;  Cowp.  684.  Thus,  for 
instaocci  in  an  action  on  tbe  case  against  a  man  for  saying  of  another 
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**  h€  has  burnt  my  6am,''  tbe  plaintiff  cannot,  by  way  if  innuendo^  say 
^^  meaning  my  bam  full  of  com  :^^  Barham's  case,  4  Co.  20  a.;  because 
this  is  not  an  explanation  derived  from  anything  which  preceded  it  on  tbe 
record,  but  from  tbe  statement  of  an  extrinsic  fact  which  had  not  pre- 
viously been  stated.  But  if,  in  the  introductory  part  of  the  declaration^ 
it  had  been  averred  that  tbe  defendant  bad  a  barn  full  of  coro,  and  thai, 
in  a  discourse  about  that  barn,  he  had  spoken  the  above  words 
of  the  plaintiff,  an  innuendo  of  its  *being  the  barn  full  of  corn  [  *526  } 
would  have  been  good;  for,  by  coupling  the  innuendo  with  the 
introductory  averment,  it  would  have  made  it  complete.  So,  in  an  ac- 
tion for  the  words  ^^  He  is  a  thief  ^^  you  cannot  explain  the  defendant's 
meaning  in  the  use  of  the  word  ^^  /le,"  by  an  innuendo  ^^meaning  the 
said  plaintiff^^^  or  tbe  like,  unless  something  appear  previously  upon  the 
record  to  ground  that  explanation;  but  if  you  bad  previously  charged  tbe 
words  to  have  been  spoken  of  and  concerning  the  plaintiff,  then  such  an 
innuendo  would  be  correct;  for,  when  it  is  alleged  that  tbe  defendant  said 
of  the  plaintiff^'  He  is  a  thief ^^^  this  is  an  evident  ground  for  the  expla- 
nation given  by  the  innuendo,  that  (he  plaintiff  was  referred  to  by  tbe 
word  ''  Ae."  See  1  Rol.  Abr.  83,  pi.  7.  85,  pi.  7;  2  Rol.  Rep.  244; 
Cro.  Jac.  126,  39;  1  Sid.  52;  2  Str.  934;  1  Saund.  242,  n.  3;  Gold- 
stein V.  Foss,  9  D.  &  R.  197,  6  B.  &  C.  154:  Clement  v.  Fisher,  1 
Mann.  &  Ryl.  281,  7  B.  &  C.  459:  Alexander  v.  Angle,  I  C.  &  J. 
143:  Tomlioson  v.  Brittlebank,  4  B.  &  Adol.  630;  1  Nev.  &  M.  455: 
Sweetapple  v,  Jesse,  5  B.  &  Adol.  27;  2  Nev.  &  M.  36:  Curtis  v. 
Curtis,  10  Bing.  447;  4  M.  &  Scott,  337:  Slowman  v.  Dulton,  10 
Bing,  402;  4  M.  &  Scott,  174:  Day  v.  Robinson,  1  Ad-  &  £11.  554; 
4  Nev.  &  M.  884.  In  R.  v.  Tutchin,  5  St.  Tr.  532,  590,  one  part  of 
the  libel  was  thus:  '*'  The  mismanagements  of  the  navy  have  been  a 
greater  tax  upon  tbe  merchants  than  the  duties  raised  by  parliament;"  in 
order  to  explain  what  was  meant  by  the  navy,  the  introductory  part  of 
the  information  charged  tbe  libel  to  have  been  written  '^  of  and  concern- 
ing tbe  royal  navy  of  this  kingdom,  and  the  government  of  the  said  navy;" 
and  when,  in  stating  the  libel,  it  came  to  the  word  '^  navy,"  it  explained 
it  by  an  innuendo,  thus:  ^'  meaning  the  royal  navy  of  this  kingdom;" 
which  being  coupled  with  the  averment  in  the  introductory  part  of  it, 
made  the  sense  and  the  charge  complete.  In  R.  o.  Matthews,  9  St. 
Tr.  682,  tbe  words  of  the  libel  weie  these:  ''  From  the  iolemnity 
of  tbe  Chevalier's  birth,  and  if  hereditary  right  be  any  recommendation, 
be  has  that  to  plead  in  its  favour:"  it  was  there  objected — What  Chev- 
alier ?  who  is  be  ?  what  recommendation?  and  to  wliat.^  But  in  tbe  in- 
troductory part  of  tbe  information  the  libel  was  charged  to  have  been 
written  ''  of  and  concerning  the  Pretender,  and  of  and  concerning  his 
right  to  the  crown  of  Great  Britain;"  and  it  was  holden  that  theinauendoa 
in  tbe  body  of  the  libel,  explaining  tbe  words  ^^  Chevalier,"  &c.,  to 
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mean  the  Pretender,  and  his  hereditary  right  to  the  crown  of  Great 
Britain,  when  connected  with  the  averment  in  the  introductory  part,  of 
its  being  written  ^'  of  and  concerning  the  Pretender  and  his  right  to  the 
crown  of  Great  Britain,"  were  a  sufficient  explanation  to  make  good  the 
charge.  But  where  the  words  or  libel  are  in  the  second  person,  and  the 
slander  is  spoken  or  the  libel  is  directed  to  the  party  slandered  or  libelled, 
and  it  is  so  alleged  in  the  indictment — ^as,  where  a  declaration  charges 
that  the  defendant,  in  a  discourse  with  the  plaintiff,  said  to  him,  ^^  You 
are  a  thief ^^^ —  it  is  unnecessary  to  aver  that  they  were  spoken  or  written 
of  and  concerning  the  plaintiff;  nor  is  there  any  need  of  an  innuendo,  for 
it  is  plain  enough  without  it  that '^  you"  means  th#  plaintiff*.  Skott  v. 
Hawkins,  2  Rol,  Rep.  243,  244;  and  see  1  Rol.  Abr.  85,  pi.  8. 

See  two  precedents  of  indictments  for  seditious  libels,  4  Went.  199, 
200. 

[  *627  ]         ^Evidence  on  the  part  of  the  ProsectUion, 

On  the  Eighth  Day  of  June^  ^c.} — The  day  on  which  the  libel  is  al- 
leged to  have  been  written  and  published  is  not  material,  and  need  not  be 
proved  as  laid;  but  a  variance  between  the  indictment  and  evidence,  in 
any  dates  alleged  and  mentioned  in  the  libel,  would  be  fatal.  (See  ante, 
p.  102). 

At  the  parish  aforesaid,  in  the  County  q/bre^aid.]— The  offence  of 
course  must  be  proved  to  have  been  committed  in  the  county  in  which 
the  venue  is  laid.  If  a  letter  containing  the  libel  reach  the  party  to  whom 
it  is  directed  in  the  proper  county,  see  R.  v.  Johnson,  7  East,  95,  even 
though  addressed  to  him  at  a  place  out  of  the  county,  R.  v.  Watson,  1 
Camp.  215,  or  even  if  a  sealed  letter,  containing  the  libel,  be  put  into 
tlie  post-office  in  the  proper  county,  R.  v,  Burdett,'4  B.  &  Aid.  95  ;  by 
three  Judges,  Bayleyy  J.,  dub.,  it  is  a  sufficient  publication  of  the  libel  in 
that  county  :  and  in  the  last  case,  the  three  judges  held  that  if  a  man 
write  amd  compose  a  libel  in  L.,  with  intent  to  publish  it,  and  afterwards 
publish  it  in  M.,  he  may  be  indicted  for  a  misdemeanor  in  either  county. 
But  in  R.  V.  Watson,  1  Camp.  215,  Lord  Elknborough  held  that  the 
post-mark  of  a  particular  place  within  the  county,  upon  a  letter  contain- 
ing the  libel,  was  no  evidence  of  a  publication  in  that  county  :  for  the 
post-mark  might  be  forged.  But  it  would  seem  that  post-marks  are  evi- 
dence that  the  letters  on  which  they  are  were  in  the  office  to  which  the 
post-mark  belongs,  at  the  date  thereby  specified.  See  R.  v.  Plumer,  R. 
ft  R.  264  :  R.  v.  Johnson,  7  East,  65:  Warren  ».  Warren,  1  C,  M., 
&  R.  150,  Tyrw.  850. 

Wickedly^  maUdously  and  seditiously. ']'-^The  malice,  &c.,  maybe 
inferred  from  the  libel  itself,  without  any  extrinsic  evidence  of  it.  R* 
V.  Creevey,  I  M,  &  Sel.  273,  282  :  R.  v.  Lord  Abingdon,  1  Esp-  226. 
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So,  evidence  of  the  defendani's  having  published  other  copies  of  the  same 
libel,  Plnnkett  v.  Cobbett,  5  Esp.  136,  or  other  libels,  R.  v,  Pearce, 
Peoke,  75;  provided  they  expressly  refer  to  the  subject  of  the  libel  set 
out  in  the  indictment,  Finn?rly  v.  Tipper,  2  Camp.  72,  is  receivable,  in 
order  to  prove  the  nialicious  or  seditious  intent.  See  Chubb  v.  WesiJey, 
6  C.  &  P.  430. 

Did  torile  and  pubKsky  ^c] — Upon  a  count  charging  the  defendant 
with  having  composed,- printed,  and  published  a  libel,  proof  that  he  com- 
posed and  published  it,  R.  r.  Hunt,  2  Camp.  616,  or  even  that  he  only 
published  it,  R.  v.  Hunt,  2  Camp.  583,  will  be  sufficient  to  maintain  it. 
And  proof  thai  he  composed  it  in  the  county  of  L.,  and  published  it  in  the 
county  of  M.,  will  maintain  a  count  laying  the  offence  in  the  county  of  L. 
R.  V,  Burdett,  4  B.  &  Aid.  95;  Bayhy^  J.,  dub.  But  a  publication 
must  be  proved. 

The  publication  may  be,  by  selling  the  libel,  distributing  it  gratis,  read- 
ing it  to  others,  (if  he  knew  the  tendency  of  it  before),  or  by  sending  it 
and  having  it  delivered  to  another  person,  or  even  to  the  party  libelled  by 
it.  See  Bac.  Abr.,  Libel,  (B.  2);  I  Hawk.  c.  73,  s.  11.  So,  evi- 
dence of  the  defendant's  procuring  another  person  to  publish  the  libel,  is 
sufficient  to  maintain  a  count  charging  the  defendant  with  having  published 
it;  and  therefore  evidence  of  the  libers  being  purchased  in  a  bookseller's 
shop,  or  at  a  newspaper  office,  or  the  office  of  a  news-vender,  or  servant 
there,  in  the  course  of  busirress,  will  maintain  a  count,  charging 
the  master  with  having  ^published  it,  4  Bac.  Abr.,  Libel,  (B.  [  *52S  ] 
(B.  2);  R.  r.  xMmond,  5  Burr,  2686,  even  although  it  be 
proved  that  the  master  was  not  privy  to  it.  R.  r.  Walter,  3  Esp.  21  : 
R.«.  Gutch,  M.  &  M.  433;  Att.-Gen.  v.  Siddon,  1  C.  &  J.  220.  But 
see  now  the  6  &  7  Vict.  c.  96,  s.  7,  post. 

The  delivery  of  a  newspaper  to  the  officer  of  the  stamp-office  is  a 
sufficient  publication  to  sustain  an  indictment  for  a  libel  in  that  paper, 
inasmuch  as  the  officer  would  at  all  events  have  an  opportunity  of  read- 
ing the  libel  himself.  R.  r.  Amphlitt,  6  D.  &  R.  126.  4  B.  &  C. 
35.  And  if  the  manuscript  of  a  libel  be  proved  to  be  in  the  handwriting 
of  the  defendant,  and  it  be  also  proved  to  have  been  printed  and  published, 
this  is  evidence  to  go  to  the  jury  that  it  was  published  by  the  defendant, 
though  there  be  no  express  evidence  that  he  authorized  the  printing  or 
publishing.  R.  v,  Beare,  1  Ld.  Raym.  414:  Lamb^s  case,  9  Rep.  59: 
Reg.  V.  Lovett,  9  C.  &  P.  462. 

Where  the  libel  is  contained  in  a  newspaper,  and  the  defendant  is  in- 
dicted for  having  printed  and  published  it — in  order  to  prove  the  defend- 
ant to  be  printer,  publisher,  or  proprietor  of  the  newspaper,  get  a  certi- 
fied copy  of  the  usual  affidavit  from  the  stamp-office,  (which  mentions  the 
names  and  places  of  abode  of  the  printer,  publisher,  and  proprietors  of 
the  paper,  the  name  of  tiie  paper,  and  the  place  where  it  is  printed) ;  and 
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jf  the  newspaper  cootaining  the  libel  be  intituled  in  the  same  manner  a« 
that  mentioned  in  the  affidavit,  and  the  names  of  the  printer  and  publiaher^ 
and  the  place  of  priming  be  the  same  as  is  mentioned  in  the  atSdavit, 
these  will  be  sufficient  evidence  (conclusive  evidence  against  the  persoo 
or  persons  who  signed  the  affidavit,  and  prim&  fcLcU  evidence  against 
others  therein  mentioned,  unless  the  contrary  be  satisfactorily  prored) 
of  a  publication  by  the  persons  therein  described  as  printer  and  publisher, 
&c.  ;  without  proving  that  the  newspaper  in  question  was  purchased  at 
any  place  belonging  to,  or  occupied  by  them  or  their  servants.  38  6.  3, 
c*  78,  s.  11,  9;  Mayneo.  Fletcher,  4  Man.  &  Ry.  311;  9B.  Ai  C.  38^ 
See  R.  9.  Hunt,  lb.  n.  This  certi6ed  copy,  upon  being  proved  to  have 
been  signed  by  the  person  who  made  it,  is  evidence  not  only  of  tbe  coo- 
tents  of  the  affidavit,  but  also  of  its  having  been  duly  sworn  by  the  per* 
sons  appearing  by  this  copy  to  have  sworn  the  same.  38  G.  3,  c.  78,  s. 
14.  Also,  by  tbe  same  statute,  tbe  printer  or  publisher  of  every  newspa* 
peris  obliged  to  deliver  at  the  stamp-office  one  of  the  papers  so  published, 
signed  by  him  with  his  name  and  place  of  abode  ;  and  tbe  commissioners, 
upon  any  persons  applying,  shall  either  produce  tbe  same  in  evidence  or 
give  it  to  such  persons  for  that  purpose,  upon  receiving  reasonable  securi- 
ty for  its  being  returned.  38  G.  3,  c.  78,  s.  17.  See  10  East,  94; 
2  Camp.  99,  100.  These  two  sections  are  distinct,  and  either  mode  of 
proof  may  be  adopted.  9  B.  &  C.  384:  4  Man.  &  Ry.  313.  The 
provisions  of  this  statute  are  extended  to  certain  pamphlets  and  papers 
containing  news,  &c.,  by  stat.  60  G.  3,  c.  9. 

A  certain  false  and  seditious  Libel.] — The  libel  itself  must  be  produced 
in  evidence,  and  must  correspond  in  substance   with    the  indictment. 
(See  ante,  p.  102).     If  the  libel  be  in  a  foreign  language,  and  be  set  out 
in  that  language,  together  with  a  translation,  (see  ante,  p.  525,  the  trans- 
lation must  be   proved  to  be  correct.     R.  v.    Peltier,   2  Sel.  N.    P. 
1048. 

[  •529  J  •Meaning  his  said  Majesty.]— In  strictness,  all  the  innuen- 
dos  must  be  proved  by  some  persons  acquainted  with  the  mat- 
ters of  the  libel,  and  who  can  swear  that  ihey  understand  such  and  such 
words  to  mean  so  and  so,  or  to  have  reference  to  such  and  such  persons, 
things,  or  facts,  as  described  by  the  innuendo.  In  many  cases,  however, 
the  truth  of  the  innuendo  appears  so  evident  fiom  the  context  of  the  libel 
itself,  that  further  proof  is  deemed  unnecessary,  and  it  is  left  to  the  juiy 
upon  a  consideration  of  the  libel  alone. 

Evidence  for  the  Defendant. 

Tbe  defendant  may  prove  that  he  did  not  write  or  publish  the  libel  at 
all;  or  he  may  contend  that  the  publication  is  not  libellous;  or  that  be 
«MI8  justified  in  publishing  it. 
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1.  He  may  prove  that  he  was  not  concerned  in  the  writing  or  the  pub- 
lishing of  the  libel  in  question;  and  in  the  case  of  a  newspaper,  be  may 
prove  that  lie  is  neither  printer,  publisher,  nor  proprietor  of  it,  nor  other- 
wise interested  or  concerned  in  it,  provided  be  have  not  signed  the  affida- 
vit deposited  at  the  stamp  office.  He  may  also  prove  thai  he  was  a  mere 
innocent  agent  in  the  publication;  as,  for  instance,  that  he  carried  and  de* 
iivered  the  letter  containing  the  libel,  witliout  knowing  its  contents,  or  de^ 
livered  one  paper  by  mistake  for  another,  (4  T.  R.  127,  128),  or  the 
like.  He  may  also,  where  a  presumptive  case  of  publication,  by  the 
act  of  any  other  person  by  his  authority,  has  been  established,  prove  that 
such  publication  was  made  without  his  authority,  consent,  or  knowledge, 
and  that  it  did  not  arise  from  want  of  due  care  or  caution  on  his  part.  6 
&  7  Vict.  c.  96,  8.  7;  but  the  act  does  not  say  expressly  whether  such 
evidence  shall  be  a  complete  defence,  or  go  in  mitigation  of  punishment 
only.  But  it  is  not  competent  to  him  to  prove  that  a  paper  similar  to  that 
for  the  publication  of  which  he  is  prosecuted  was  published  on  a  former 
occasion  by  other  persons  who  have  never  been  prosecuted  for  it.  R*  v^ 
Molt,  4  T.  R.  436. 

2.  He  may  prove  that  the  writing  in  question  is  not  libellous;  and  (or 
that  purpose  a  defendant  has  been  allowed  to  give  in  evidence  other  pas**- 
sages  in  the  same  newspaper  or  publication,  plainly  referring  to  the  sub- 
ject of  the  libel  in  question,  or  fairly  connected  with  it,  though  disjoined 
from  it  by  other  matter,  and  in  a  difierent  type,  in  order  to  prove  that  his 
intention  was  not  such  as  was  imputed  to  him  by  the  prosecution,  or  that 
the  passage  in  question  would  not  fairly  bear  the  construction  attempted: 
to  be  given  to  it.     R.  v,  Lambert  and  Perry,  2  Camp.  400. 

3.  He  may  shew  that  he  was  justified  in  publishing  the  matter  alleged^ 
to  be  libellous.  As,  for  instance,  that  it  formed  part  of  a  speech  deliver-^ 
ed  by  him  as  a  member  of  parliament;  see  4  H.  1,  c.  8;  1  W.  &  Mv  $1.. 
2,  c.  2);  but  this  privilege  extends  only  to  his  speaking  in  the  house;  fbr 
if  be  afterwards  publish  bis  speech,  he  is  amenable  for  it  in  the  same  man- 
ner as  any  other  person.  R.  v.  Creevy,  1  M.  &  Sel.  273:  R.  v.  Lord 
Abingdon,  1  Esp.  226.  Nor  is  it  any  defence  in  law  to  an  action  or  in* 
dictment  for  publishing  a  libel,  that  the  defamatory  matter  is  part  of  a 
document  which  was  by  order  of  the  House  of  Commons,  laid  before 
the  House,  and  thereupon  became  part  of  the  proceedings  of  the  House, 
and  which  was  afterwards,  by  order  of  the  bouse,  published  by 

the  defendant:  and  *that  the  House  heretofore  resolved,  de-  [  *530  ] 
clared,  and  adjudged,  ^^  that  the  power  of  publishing  such  of 
its  reports,  votes,  and  proceedings  as  it  shall  deem  n(?cessary,  or  condu- 
cive to  the  public  interests,  is  an  essential  incident  to  the  constitutional 
functions  of  parliament,  more  especially  to  the  Commons'  House  of  Par- 
liament as  the  representative  portion  of  it."  Stockdale  v.  Hansard,  9 
Ad.  &£U.  1;  2  Per.  &  D.  1. 
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So,  he  may  prove  that  the  matter  alleged  to  be  libellous  was  contained 
in  a  petition  to  parliament,  and  published  to  its  members  only,  or  contain- 
ed in  articles  of  the  peace,  or  in  some  other  regular  proceeding  in  a  court 
of  justice.  1  Hawk.  c.  73,  s.  8,  or  the  like.  See  Fairman  p.  Ives,  1 
D.  &  R.  252:  R.  v.  Lee,  5  Esp.  123:  McGregor  v.  Thwaiies,  3  B.  & 
C.  24;  6  Dowl.  &  Ry.  447. 

So,  he  may  prove  that  it  is  a  fair  report  of  proceedings  io  a  court  of 
justice.  See  Lewis  r.  Walter,  2  B.  &  Aid.  605:  Chalmers  v.  Payne, 
2  C  M.  &  R.  156.  The  publication  of  the  history  of  a  trial,  consist- 
ing of  the  facts  pf  the  case,  and  if  the  law  of  the  case,  as  applied  to  those 
facts,  is  lawful.  Counsel  in  the  discbarge  of  their  duty,  and  in  matters  rel- 
evant to  the  issue,  may  make  observations  injurious  to  individuals;  Hodg- 
son V.  Scarlett,  1  B.  &  Aid.  232;  but  the  publication  of^such  slanderous 
matter  is  not  justifiable,  unless  it  be  shewn  that  it  was  published  for  the 
purpose  of  giving  the  public  information,  which  it  was  fit  and  proper  for 
them  to  receive,  and  that  it  was  warranted  by  the  evidence.  Flint  v. 
Pike,  6  Dowl.  &  R.  528;  4  B.  &  C  473.  In  the  publication  of  evi- 
dence given  on  a  trial,  the  evidence  itself,  and  not  the  result  of  evi- 
dence, should  be  given.  Lewis  v.  Walter,  4  B.  &  Aid.  606.  This, 
however,  must  not  be  considered  a  justification  or  exctise  in  all  cases. 
For  instance,  in  the  course  of  a  trial  it  may  become  necessary  for  the 
purposes  of  justice  to  hear  or  read  matter  of,  a  scandalous,  blasphemous, 
or  indecent  nature;  yet  it  is  not  lawful,  under  the  pretence  of  publishing 
that  trial,  to  re-utter  or  circulate  such  matter.  R.  «.  Carlile^  3  B.  & 
Aid.  167;  and  see  1  M.  &  Sel.  231;  per  Bayley^  J.  And  the  same 
as  to  the  reports  of  proceedings  (particularly  ex  parte  proceedings)  be- 
fore magistrates.  See  R.  v.  Fisher,  2  Camp.  563:  R.  v.  Fleet,  1  B. 
&  A.  379:  Duncan  v.  Thvvaites,  5  D.  &  R.  447;  3  B.  &  C.  583. 

Before  the  recent  statute,  6  &  7  Vict.  c.  96,  the  defendant  was  in  no 
case  allowed  to  prove  the  truth  of  the  libel,  in  justification  or  excuse  of 
his  having  published  it;  R.  v.  Burden,  4  B.  &  Aid.  95;  or  even  in  ex- 
tenuation of  punishment.  R.  r.  Burdett,  Id.  314:  R.  v.  Halpin,  9  3. 
&  C.  65.  See  Doug.  387;  R.  p.  Grant,  4  B.  &  Ad.  lOSl.  Buiuow, 
by  the  6th  section  of  the  above  statute,  the  defendant  is  permitted,  in  ad- 
dition the  plea  of  not  guilty,  to  plead  specially  the  truth  of  the  matters 
charged,  in  the  same  manner  as  in  an  action  for  defamation,  and  further  to 
allege  that  it  was  for  the  public  benefit  that  they  should  be  published,  aod 
the  particular  fact  or  facts  by  reason  whereof  it  was  for  the  public  bene- 
fit that  they  should  be  published;  to  which  plea  the  prosecutor  may  reply 
generally,  denying  the  whole  thereof;  and  if  after  such  plea  the  defendant 
be  convicted,  the  coiiTt,  in  pronouncing  sentence,  roayconsider  whether  his 
gu.h  be  aggravated  or  mitigated  by  the  plea,  and  by  the  evidence  given  to 
prove  or  disprove  it.  But  the  truth  of  the  matter  charged  in  the  libel  i$ 
an  no  case  to  be  inquired  luU)  .without  such  plea  of  justification.     And  iWs 
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defence  is  not  to  prejudice  any  defence  admissible  under  the 
*plea  ot  not  guilty.  If  the  defendant  have  judgment  on  the  is-  [  *531  ] 
sue  on  such  special  plea,  he  is  entitled,  in  the  case  of  an  in- 
dictment by  a  private  prosecutor,  to  his  costs;  on  the  other  hand,  if  the 
issue  be  found  for  the  prosecutor,  be  is  entitled  to  recover  from  the  de- 
fendant the  costs  sustained  by  him  by  reason  of  the  plea.  6  &  7  Vict. 
c.  96,  s.  8. 


Indictment  for  Seditious  Words, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  being  a 
wicked,  malicious,  seditious,  and  ill-disposed  person,  and  wickedly,  mali- 
ciously, and  seditiously  contriving  and  intending  the  peace  of  our  said  la- 
dy the  Queen  and  this  kingdom  of  England  to  disquiet  and  disturb,  and 
the  liege  subjects  of  our  said  lady  the  Queen  to  incite  and  move  to  the 
hatred  and  dislike  of  the  person  of  our  said  lady  the  Queen;  and  to  scan- 
dalize and  vilify  the  colonels  and  other  officers  of  the  guards  of  our  said  lady 
the  Queen,  on  the  third  day  of  August  in  the  ninth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  ^ith  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lady  the  Queen,  wickedly,  maliciously,  and  seditiously 
did  publish,  utter,  pronounce,  and  declare  with  a  loud  voice,  of  and  con* 
cerning  our  said  lady  the  Queen,  and  of  and  concerning  the  colonels  and 
other  officers  of  the  guards  of  our  said  lady  the  Queen,  these  English 
words  following;  that  is  to  say:  ^^  The  colonels  and  the  rest  of  the  officers 
(meaning  the  colonels  and  officers  of  the  guards  of  our  said  lady  the 
Queen)  are  a  company  of  rouges  and  villians;  for  their  business  is  to  up* 
hold  ibeir  mistress  (meaning our  said  lady  the  Queen),  who  (meaning  our 
said  lady  the  Queen)  is  a  villian  and  a  rogue,  and  never  kept  her  word  in 
anything  she  said:'*  to  the  great  scandal  of  our  said  lady  the  Queen,  and 
of  the  colonels  and  other  officers  of  the  guards  of  our  said  lady  the  Queen, 
in  contempt  of  our  said  lady  the  Queen,  in  open  violation  of  the  laws  of 
this  kingdom,  to  the  evil  and  pernicious  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  If  there  be  any  doubt  of  being  able  to  prove  thi$  precise 
form  oftoordsj  you  may  vary  the  statement  indifferent  counts. 

Fine  and  imprisonment.     As  to  what  amounts  to  sedition,  see  ante,  p. 
524. 

Evidence. 

Prove  that  the  defendant  spoke  the  words  set  out  in  the  indictment,  or 
at  least  so  much  of  them  as  may  amount  to  an  indictable  offence;  see  Cro. 
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Jac.  407:  Maitland  v.  Golney,  CampagnoD  v.  Martin,  2  East,  434; 
Per  Lawrence,  J.,  2  W.  Bl.  790.  Any  variance  in  substance  will  be 
fatal :  even  where  the  words  were  set  out  in  the  indictment  in  the  third  per- 
son, ^^  He  if/'  4^c.,  and  proved  to  have  been  spoken  in  the  second  person, 
<^  You  are,^^  4^c.,  the  variance  was  holden  fatal;  R.  «.  Berry,  4  T.  R. 
217;  and  where  the  words  set  out  imported  they  were  spoken  of  a  tbii^ 
then  present,  and  the  words  were  proved  to  have  been  spoken  of  a  thing 

not  present  at  the  time  the  variance  was  bolden  to  be  fatal. 
[  *632  ]  Wallers  v.  Mace,  2  B.  &  Aid.  •756.     Prove  the  innuendos, 

as  in  the  last  precedent,  and  see  the  evidence  under  the  last  pre* 
cedent,  generally. 


BLASPHEMOUS  LIBELS. 


StahUe. 


9  &  10  W.  3,  c.  32,  s.  1 — PenaUiee.] — Whereas  many  persoos^  have, 
of  late  years,  openly  avowed  and  published  many  blasphemous  and  impr 
ous  opinions,  contrary  to  the  doctrines  and  principles  of  the  Christian  re- 
ligion, greatly  tending  to  the  dishonour  of  Almighty  God,  and  may  prove 
destructive  to  the  peace  and  welfare  of  this  kingdom;  wherefore,  for  the 
more  effectual  suppressing  of  the  said  detestable  crimes,  be  it  enacted,  &c., 
that  if  any  person  or  persons,  having  been  educated  in,  or  at  any  time  bav* 
ing  made  profession  of  the  Christian  religion  within  the  realm,  shall  by 

writing,  printing,  teaching,  or  advised  speaking, 

.  assert  or  maintain  there  are  more  gods  than  one,  or  shall  deny  the 
Christian  religion  to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New 
Testament  to  be  of  divine  authority,  and  shall,  upon  an  indictment  or  in* 
formation  in  any  of  his  Majesty's  courts  at  Westminster,  or  at  the  assises, 
be  thereof  lawfully  convicted  by  the  oath  of  two  or  more  credible  witness* 
es,  such  person  or  persons,  for  the  first  offence,  shall  be  adjudged  inca- 
pable and  disabled  in  law,  to  all  intents  and  purposes  wbatsoeveC)  to  bave 
or  enjoy  any  office  or  offices,  employment  or  employments,  ecclesiastical^, 
civil,  or  military,  or  any  part  in  them,  or  any  profit  or  advantage  appertaia* 
ing  to  them  or  any  of  them;  and  if  any  person  or  persons  so  convicted  as 
aforesaid  shall  at  the  time  of  his  or  their  conviction,  enjoy  or  possess  any 
office,  place,  or  employment,  such  office,  place  or  employment  shall 
be  void,  and  is  hereby  declared  void.  And  if  such  person  or  persons 
shall  be  a  second  time  lawfully  convicted  as  aforesaid  of  all  or  any  of 
the  aforesaid  crime  or  crimes,  that  then  he  or  they  shall  from  henceforth 
be  disabled  to  sue,  prosecute,  plead,  or  use  any  action  or  information,  in 
any  court  of  law  or  equity,  or  to  be  guardian  of  any  child,  or  executor 
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or  adinioistrator  of  any  person,  capable  of  any  legacy  or  deed  of  gift,  or 
to  bear  any  office,  civil  or  military,  or  benefice  ecclesiastical,  for  ever, 
within  this  realm,  and  shall  also  suffer  imprisonment  for  the  space  of 
three  years,  without  bait  or  roainprize,  from  the  time  of  such  convic- 
tion. 

Sect.  2 — Limitation  of  Prosecutions] — Provides  and  enacts,  that  no 
person  shall  be  prosecuted  by  virtue  of  this  act,  for  any  words  spoken  un- 
less the  information  o(  such  words  shall  be  given  upon  oath,  before  one 
or  more  justice  or  justices  of  the  peace,  within  four  days  after  such  words 
spoken,  and  the  prosecution  of  such  offence  be  within  three  months  after 
such  information. 

Sect.  2 — Relief  from  Penalties] — Provides  and  enacts,  that  any  per- 
son or  persons  convicted  of  all  or  any  of  the  aforesaid  crime  or  crimes  in 
manner    aforesaid,    shall,    for  the    first    offence,   (upon  his, 
*her,  or    their  acknowledgment,  and    renunciation  of   such  [  *533  ] 
offence   or  erroneous   opinions,   in   the    same   court    where 
such  person  or  persons  was  or  were  convicted,  as  aforesaid,  within  the 
space  of  four  months  after  his,  her,  or  their  conviction),  be  discharged 
from  all  penalties  and  disabilities  incurred  by  such  conviction;  anything 
in  this  act  contained  to  the  contrary  thereof  in  anywise  notwithstanding. 

Indictments 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  book- 
seller, being  a  wicked  and  evil-disposed  person,  and  disregarding  the 
laws  and  religion  of  the  realm,  and  wickedly  and  profanely  devising  and 
intending  to  bring  the  Holy  Scriptures  and  the  Christian  religion  into  dis- 
belief and  contempt  among  the  people  of  this  kingdom,  on  the  third  day 
of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
with  force  and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  un- 
lawfully and  wickedly  did  compose,  print,  and  publish,  and  cause  and  pro- 
cure to  be  composed,  printed,  and  published,  a  certain  scandalous,  im- 
pious, blasphemous,  and  profane  libel,  of  and  concerning  the  Holy  Scrip- 
tures, and  the  Christian  religion,  in  one  part  of  which  said  libel  there 
were  and  are  contained,  amongst  other  things,  certain  scandalous,  impious, 
blasphemous,  and  profane  matters  and  things,  of  and  concerning  the  Holy 
Scriptures  and  the  Christian  religion,  according  to  the  tenor  and  effect 
following,  that  is  to  say:  [here  set  out  the  libellous  passage;  and,  if  there 
be  another  such  passage  in  another  part  of  the  liie/,  introduce  it  thus: 
and  in  another  part  thereof  there  were  and  are  contained,  amongst  other 
things,  certain  other  scandalous,  impious,  blaspilemous,  and  profane  mat- 
ters and  things,  of  and  concerning  the  said  Holy  Scriptures  and  the 
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Christian  religion,  according  to  the  tenor  and  effect  following,  that  is  to 
sny,  ^c.  ^c.  nnd  conclude  the  count  thus:'] — to  the  high  displeasure  of 
Almighty  God,  to  the  great  scandal  and  reproach  of  the  Christian  religion, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  See  the  obser- 
vations upon  the  form  of  an  indictment  for  libel^  ante^  p.  525. 

Fine  and  imprisonment.  See  9  &  10  W.  3,  c.  32,  s.  1 ;  and  see  R. 
V.  Carlile,  3  B.  &  Aid.  161:  R.  Waddington,  1  B.  &  C.  26.  Blas- 
phemy and  offences  against  religion  are  not  triable  at  any  quarter  sessions. 
5  &  6  Vict.  c.  38,  s.  1,  ante,  p   69). 

The  evidence  is  the  same  as  that  mentioned  ante,  p.  527,  under  the 
first  precedent  in  this  section.  The  disputes  o(  learned  men  upon  par- 
ticular controverted  points  o(  religion  are  not  punishable  as  blasphemy. 
Per  Cur.  in  R.  Woolstan,  2  Sir.  834.  The  cases  upon  this  subject  are, 
R.  V.  Attwood,  Cro.  Jac.  421:  R.  v.  Taylor,  Vent.  293:  R.  r.  Clen- 
don,  Str.  789:  R.  v.  Hale,  Str.  416:  R.  v.  Sline,  Dig.  L.  L.  83:  R. 
V.  Annett,  2  Burn,  E.  L.  781:  R.  v.  Wilkes,  2  Stark.  SI.  141:  R.  r. 
Williams,  lb.:  R.  v.  Eaton,  Id,  142:  R.  r.  Carlile,  3  B.  &  Aid.  161: 
R.  V.  Waddington,  1  B.  &  C.  26:  R.  v.  Taylor,  2  Stark.  SI.  143. 
It  is  immaterial  whether  the  publication  be  oral  or  written.  2  Stark.  SI. 
141.  The  statutes  relating  to  blasphemy  are,  1  Edw.  6,  c.  I;  1  Eliz. 
c.  2;  12  Eliz.  c.  12;  3  Jac.  1 ,  c.  21,  s.  9;  9  &  10  W.  3,  c.  32;  53 
G.  3,  c.  160;  but  these  do  not  alter  the  common  law.     1  B.  &  C.  26. 
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Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  book- 
seller, being  a  scandalous  and  evil-disposed  person,  and  devising,  con- 
^  triving,  and  intending  the  morals  as  well  of  youth  as  of  divers  other  liege 
subjects  of  our  said  lady  the  Queen  to  debauch  and  corrupt,  and  to  raise 
and  create  in  theic  minds  inordinate  and  lustful  desires,  and  the  clergy  of 
this  kingdom  to  bring  into  great  contempt,  hatred,  scandal,  infamy,  and 
disgrace,  on  the  third  day  of  August^  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  open  and  public  shop  of  him  the  said  J. 
S.,  there  situate,  unlawfully,  wickedly,  maliciously,  and  scandalously  dkl 
sell  and  utter  to  one  J.  N.,  a  certain  lewd,  wicked,  scandalous,  and  ob- 
scene print  or  paper,  intituled  '^  The  Parson  receiving  Tithes  in  kind," 
representing  a  man  in  the  habit  of  a  clergyman,  in  an  obscene,  impudent, 
and  indecent  posture  with  a  woman;  -and  which  said  lewd,  wicked,  scan- 
dalous, and  obscene  prist  or  paper  is  contained  in  a  certain  printed  pam- 
phlet then  and  there  uttered  and  sold  by  him  the  said  J.  S*  to  the  said  J. 
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N.  intituled  **  Tbe  Covent  Garden  Magazine,  or  Amorous  Repository, 
calculated  solely  for  the  Entertainment  of  the  Polite  World,  for  April 
1773;^'  to  the  manifest  corruption  of  the  morals  as  well  of  youth  as  of 
other  liege  subjects  of  our  said  lady  the  Queen,  to  the  great  scandal,  in- 
famy and  disgrace  of  the  clergy  of  this  kingdom,  in  contempt  of  our  said 
lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Fine  and  imprisonment.  See  R.  ».  Sedley,  2  Str.  791:  R.  v.  Hill, 
Id.  790:  R.  v.  Read,  Fost.  Rep.  93:  R,  v.  Curl,  2  Str.  788:  R.  v. 
Wilkes,  4  Burr,  2627,  2574.     See  also  3  G.  4,  c.  40,  s.  3. 

Effidence, 

Give  tbe  print  in  evidence,  and  prove  that  J.  N.  purchased  it  of  the 
defendant,  or  of  bis  servant,  at  his  shop. 


Sect.  4. 
unlawful  oaths. 

Statute. 

37  6.  3,  c.  123,  8.  1 — PuniihmefU.] — Whereas  divers  wicked  and 
evil-disposed  persons  have  of  late  attempted  to  seduce  persons  serving  in 
his  Majesty's  forces  by  sea  and  land,  and  others  of  his  Majesty's  subjects^, 
from  their  duty  and  allegiance  to  bis  Majesty,  and  to  incite  them  to 
acts  of  mutiny  and  sedition,  and  have  endeavoured  to  give  effect  to 
tbeir  wicked  and  traitorous  proceedings,  by  imposing  upon 
*tbe  persons  whom  they  have  attempted  to  seduce  tbe  pretend-  [  *535  ] 
ed  obligation  of  oaths  unlawfully  administered;  be  it  enacted, 
Ac,  tbat  any  person  or  persons  who  sballj  in  any  manner  or  form  what- 
soever, administer  or  cause  to  be  administered,  or  be  aiding  or  assisting 
at,  or  preseot  at  and  consenting  to,  the  administering  or  taking  of  any 
oath  or  engagement  purporting  or  intended  to  bind  the  person  taking  the 
same  to  engage  in  any  mutinous  or  seditious  purpose,  or  to  disturb  the 
public  peace,  or  to  be  of  any  association,  society,  or  confederacy  formed 
for  any  such  purpose,  or  to  obey  tbe  orders  or  commands  of  any  com- 
mittee or  body  of  men  not  lawfully  constituted,  or  of  any  leader  or  com- 
mander or  other  person  not  having  authority  by  law  for  that  purpose,  or 
not  to  inform  or  give  evidence  against  any  associate,  confederate,  or 
other  person,  or  not  to  reveal  or  discover  any  unlawful  combination  or 
confederacy,  or  not  to  reveal  or  discover  any  illegal  act  done  or  to  be 
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done,  or  not  to  reveal  or  discover  any  illegal  oaih  or  eag^ementi  which 
may  have  been  administered  or  tendered  to  or  taken  bj  such  person  or 
persons,  or  to  or  by  any  other  person  or  persons,  or  the  import  of  any 
such  oath  or  engagement,  shall,  on  conviction  thereof  by  due  course  of 
law,  be  adjudged  guilty  of  felony,  and  may  be  transported  for  any  term 
of  years  not  exceeding  seven  years;  and  every  person  who  shalljake  any 
such  oath  or  engagement,  not  being  compelled  thereto,  shall,  on  convic- 
tion thereof  by  due  course  of  law,  be  adjudged  guilty  of  felony,  and  m  ay 
be  transported  for  any  term  of  years  not  exceeding  seven  years. 

Sect.  3 — Aiders  and  Abttiotfi] — Enacts,  tl>&t  persons  aiding  and  as* 
sisting  at,  or  present  at  and  consenting  to,  the  administering  or  taking  of 
any  such  oath  or  engagement  as  aforesaid,  and  persons  causing  any  such 
oath  or  engagement  to  be  administered  or  taken,  though  not  present  at  the 
administering  or  taking  thereof,  shall  be  deemed  principal  offenders,  and 
shall  be  tried  as  such,  although  the  person  or  persons  wlio  actually  adfnii>- 
istered  such  an  oath  or  engagement,  if  any  such  there  shall  he,  shall  not 
have  been  tried  or  convicted* 

Sectr  4 — Form  of  Indictment] — Enacts,  that  it  shall  not  be  necessary, 
in  any  indictment  against  any  person  or  persons  administering  or  causing 
to  be  adminstered  or  taken,  or  taking,  any  such  oath  or  engagement  as 
aforesaid,  or  aiding  and  assisting  at,  or  present  at  and  consenting  to,  the 
administering  or  taking  thereof,  to  set  forth  the  words  of  such  oath  or 
engagement;  and  that  it  shall  be  sufficient  to  set  forth  the  purport  of  socb 
oath  or  engagement^  or  some  material  part  thereof. 

Sect.  5 — Form  of  Oath] — Enacts,  that  any  engagement  or  obligatioB 
whatsoever,  in  the  nature  of  an  oath,  shall  be  deemed  an  oath  within  the 
intent  and  meaning  of  this  act,  in  whatever  form  or  manner  tlie  same  shall 
be  administered  or  taken;  and  whether  the  same  shall  be  actually  admin- 
istered by  any  person  or  persons  to  any  other  person  or  persons,  or  taken 
by  any  person  or  persona  without  any  administration  thereof  by  any  other 
person  or  persons. 

Sect.  6 — Venue] — ^Enacts,  that  any  ofTence  committed  against  tbisaet 
on  the  high  seas,  or  out  of  this  realm,  or  within  that  part  of 
[  *536  ]  Great  ^Britain  called  England,  shall  and   may  be  prosecuted, 
tried,  and  determined,    before  any  court  of  oyer  and  terminer 
or  gaol  delivery,  for  any  county  in  that  part  of  Great  Britiain  called  Eng- 
land, in  such  manner  and  form  as  if  such  offence  had  been  therein  com- 
mitted; and  if  committed  in  that  part  of  Great  Britain  called  Scotland, 
shall  and  may  be  prosecuted,  tried,  and  determined,  either  before  the 
justiciary  court  at  Edinburgh,  or  in  any  of  the  circuit  courts  in  that  part 
of  the  United  Kingdom. 
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[By  57  G.  3,  c.  19,  s.  25,  all  societies,  the  members  whereof  shall 
be  required  to  take  any  oath  or  engagement  which  shall  be  unlawful  with- 
in the  37  G.  3,  c.  123,  or  the  52  G.  3,  c.  104,  or  to  take  any  oath  not 
required  or  authorized  by  law,  &c.,  are  to  be  deemed  guilty  of  an  unlaw- 
ful combination  within  the  stat.  39  G.  3,  c.  79.  See  R.  v.  Dixon,  6 
C.  &  P.  501.] 


IndictmeiU  for  administering  an  unlawful  Oath. 

Middlesex,  to  wit: — Tbe  jurors  for  our  lady  the  Queen  upon  tbetr  oath 
present,  that  J.  S.,  late  of  tbe  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, oo  tbe  Ibird  day  of  August,  in  tbe  ninth  year  of  tbe  reign  of 
our  sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  tbe  county  afore- 
said, did  feloniously  and  unlawfully  administer  and  cause  to  be  administer- 
ed unto  one  J.  N.  a  certain  oath  and  engagement,  purporting,  and  then 
and  there  intended,  to  bind  the  said  J.  N.  not  to  inform  or  give  evidence 
against  any  associate,  confederate,  or  other  person  of  and  belonging  to  a 
certain  unlawful  association  and  confederacy;  and  which  said  oath  and 
engagement  was  then  and  there  taken  by  tbe  said  J.  N.;  against  tbe  form 
of  tbe  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  tbe  Queen,  tier  crown  and  dignity.  If  the  offenot  have  been 
committed  on  the  high  seas^  or  out  of  the  realm^  the  venue  may  be  laid  in 
amy  county  m  England.     37  G.  3,  c.  123,  s.  6. 

Felony,  transportation  for  seven  years.     37  G.  3,  c,  123,  s.  1. 

Tbe  offence  of  administering  or  taking  unlawful  oaths  is  not  triable  at 
any  quarter  sessions.     5  &  6  Vict.  c.  38,  s*  1,  (ante  p.  69). 

It  is  not  necessary  to  set  out  tbe  words  of  the  oath;  stating  the  pur- 
port, or  some  material  part  of  it,  is  all  that  is  required.  37  G.  3,  c. 
123,  s.  4.  The  oath  described  by  tbe  statute  must  purport  or  be  intend- 
ed to  bind  tbe  party  taking  it  to  one  or  other  of  tbe  following  things: — viz, 
1.  To  engage  in  some  mutinous  or  seditious  purpose;  2.  To  disturb 
the  public  peace;  3.  To  be  of  some  association,  society,  or  confedera- 
cy formed  for  any  such  purpose;  4.  To  obey  the  orders  or  commands 
of  a  committee  or  body  of  men  not  lawfully  coustituted,  or  of  a  leader  or 
commander  or  other  person  not  having  authority  by  law  for  that  purpose; 
5.  Not  to  inform  or  give  evidence  against  any  associate,  confederate,  or 
other  person;  6.  Not  to  reveal  or  discover  any  unlawful  combination  or 
confederacy;  7.  Not  to  reveal  or  discover  any  illegal  act  done,  or  to  be 
done;  8.  Not  to  reveal  or  discover  any  illegal  oath  or  engagement  which 
"ipay  have  been  administered  or  tendered  to  or  taken  by  such  person  or 
persons,  or  to  or  by  any  other  person  or  persons,  or  the  import  of  any 
such  oath  or  engagement.  37  G.  3,  c.  123,  s.  1.  If  tbe  purport 
of   tbe  oath  be  doubtful,  ym.  should  set  it  oat  in  different  ways  in 
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[  *537  ]  several  ^counts,  taking  care  to  bring  it  within  some  of  the  des- 
criptions above  mentioned.     See  R.  o.   Moors,  6  East,  419, 
n.  (a). 

Evidence. 

Prove  that  J.  S.  administered  to  J.  N.  an  oath  or  engagemeni  (it  is 
no  matter  in  what  form,  37  6.  3,  c.  123,  s.  5;  see  R.  v.  Loveless,  1  M. 
&  Rob.  349;  6  C.  &  P.  596)  of  the  purport  stated  in  some  one  coont 
in  the  indictment.  If  read  from  a  paper  at  the  time  it  was  administered, 
still  it  is  not  necessary  to  produce  such  paper,  or  give  the  defendant  no- 
tice to  produce  it;  but  parol  evidence  of  its  purport,  without  such  notice 
will  be  sufficient.  R.  v.  Moors,  6  East,  421.  So,  parol  evidence  of 
any  declarations  made  by  the  defendant  at  the  time  be  administered  the 
oath,  will  be  received  in  proof  of  the  nature  of  the  oath,  if  that  do 
not  sufficiently  appear  from  the  words  of  the  oath  itself.  Id.  And 
where  it  appeared  that  an  oath  was  unlawfully  administered  by  an  as- 
sociated body  of  men,  purporting  to  bind  the  party  not  to  reveal  such 
unlawful  combination  or  conspiracy,  or  any  illegal  act  done  by  them,  the 
judges  seemed  to  have  no  doubt  of  its  being  a  felony  within  this  act,  al- 
though it  appeared  that  the  object  of  the  association  was  a  conspiracy  to 
raise  wages  and  make  regulations  in  a  particular  trade,  and  not  to  stir  up 
mutiny  or  sedition.  R.  o.  Marks,  3  East,  157:  see  R.  v.  Ball,  6  C.  ft 
P.  563:  R.  V.  Broadribb,  Id.  571. 

An  association,  the  members  of  which  are  bound  by  oath  not  to  dis- 
close its  secrets,  is  an  unlawful  combination  and  confederacy,  (unless  ex- 
pressly declared  by  some  statute  to  be  .legal),  for  whatever  purpose  or 
object  it  may  be  formed;  and  the  administering  an  oath  not  to  reveal 
anything  done  in  such  an  association  is  an  offence  within  the  statute  37 
G.  3,  c.  123,  s.  1.  R.  V.  Loveless,  1  M.  &  Rob.  349;  6  C.  &  P. 
596. 


Indictment  for  taking  such  an  Oath. 

Commeneement  as  ante^  p.  536] — in  the  county  aforesaid,  did  feloni- 
ously and  unlawfully  take  a  certain  oath  and  engagement,  purporting  [^c. 
Us  in  the  last  precedent] :  he  the  said  J.  S.  not  being  then  and  there 
compelled  to  take  the  said  oath  and  engagement;  against  the  form  of  the 
statute  in  such  case  made  and  provided;  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Felony.     37  G.  3,  c.  123,  s.  1.     See  the  last  precedent. 

As  to  the  evidence,  vide  supra.  It  is  not  necessary  to  prove  that  any 
person  administered  the  oath.  37  G.  3,  c.  123,  s.  5.  Nor  is  it  neces- 
sary for  the  prosecutor  to  prove  that  the  defendant  was  not  compelled  to 
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take  the  oatb;  compulsion  is  matter  of  excuse)  and  must  come  in  evi- 
dence from  the  other  side.  And  in  order  to  make  it  a  legal  excuse,  the 
defendant  must  prove  that  be  disclosed  the  whole  a£air  upon  oath  to  a 
magistrate  (or,  if  a  soldier  or  seaman,  to  his  commanding  officer)  within 
four  days  after,  unless  prevented  by  actual  force  or  sickness,  and  then 
within  four  days  after  such  force  and  sickness  ceased.     Id.  s.  2. 


'oaths  to  commit  treason  or  FEL0N7.    [  *53S  ] 

Statute. 

53  6.  3,  c.  104,  8.  1.] — ^Whereas  an  act  passed  in  the  thirty-seventh 
year  of  the  reign  of  his  present  Majesty,  intituled  <<  An  Act  for  more 
effectually  preventing  the  administering  or  taking  of  Unlawful  Oaths;'' 
and  whereas  it  is  expedient  that  more  effectual  provisions  should  be  made 
as  to  certain  oaths;  be  it  therefore  enacted,  that  every  person  who  sbaD, 
in  any  manner  or  form  whatsoever,  administer,  or  cause  to  be  administer* 
ed,  or  be  aiding  or  assisting  at  the  administerbg  of  any  oath  or  engage* 
ment,  purporting  or  intending  to  bind  the  person  taking  the  same  to  com* 
mit  any  treason  or  murder,  or  any  felony  punishable  by  law  with  death, 
shall  on  conviction  thereof  by  due  course  of  law,  be  adjudged  guilty  of 
felony,  and  suffer  death  as  a  felon,  without  benefit  of  clergy;  and  every 
person  who  shall  take  any  such  oath  or  engagement,  not  being  compelled 
thereto,  shall,  on  conviction  thereof  by  due  course  of  law,  be  adjudged 
guilty  of  felony,  and  shall  be  transported  as  a  felon  for  the  term  of  bis 
natural  life,  or  for  such  term  of  years  as  the  court  before  which  the  said 
offender  or  offenders  shall  be  tried  shall  adjudge. 

Sect.  7 — Venue] — Provides  and  enacts,  that  any  offence  committed 
against  this  act  on  the  high  seas,  or  out  of  this  realm,  or  within  that 
part  of  Great  Britain  called  England,  shall  and  may  be  prosecuted, 
tried,  and  determined  before  any  court  of  oyer  and  terminer,  or  gaol 
delivery  for  any  county  in  that  part  of  Great  Britain  called  England, 
in  such  manner  and  form  as  if  such  offence  had  been  therein  committed; 
and,  if  committed  in  that  part  of  Great  Britain  called  Scotland,  shall  and 
may  be  prosecuted,  tried,  and  determined,  either  before  the  justiciary 
court  at  Edinburgh,  or  in  any  of  the  circuit  courts  in  that  part  of  the 
united  kingdom. 

7  W.  4  &  i  Vict.  c.  91,  s.  1 — Commutation  of  PunUhment'] — Jle- 
cite»  {inter  alia)  the  52  G.  3,  c.  104,  s.  1,  eofar  as  it  relates  to  the  ai- 
ministering  the  oaths  therein  mentionedy  and  enacts,  that  if  any  person 
shall,  after  the  commencement  of  this  act,  be  convicted  of  any  of  the 
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ofiences  bereiobefore  mentioned,  such  person  shall  not  sufier  death,  or 
have  sentence  of  death  awarded  against  him  or  her  for  the  same,  but  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  person,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years. 

Sect.  2 — Place  and  Mode  of  ImprieonmefU.'i — (Ante,  p.  46S). 


IndictmefU  for  administering. 

Commencement  at  ante^  p.  536] — ^a  certain  oath  and  engage- 
[  *539  ]  *ffleDt  purporting  and  then  and  there  intended  to  bind  the  said 
J.  N.  to  commit  high  treason  [or^  to  commit  murder,  that  is  to 
faj,  feloniously  and  of  bis  malice  aforethought,  to  kill  and  murder  one  A. 
B.)  orj  to  commit  a  certain  felony  punishable  by  law  with  death,  that  is 
to  say,  feloniously  to  set  fire  to  a  certain  dwelling-house  of  one  A.  B., 
the  said  A.  B.  being  therein] :  and  which  said  oath  and  engagement  was 
then  and  there  taken  by  the  sard  J.  N.;  against  the  form  of  the  statute  ia 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Quaen^  her  crown  and  dignity. 

Felony f  &2  G.  3,  c.  104,  «.  1,  traneportation  for  life  or  not  k$sthan 
fifteen  yeart^  or  imprisonment  for  not  more  than  three  yearsy  7  W.  4  ^  i 
Fid.  c.  91,  «.  1,  with  or  without  hard  labour ^  and  with  or  without  solUa' 
ry  confinement^  such  confinement  not  exceeding  one  month  at  any  om 
timSy  nor  three  months  in  any  one  year.  Id.  s.  2.  Taking  such  an 
oath  J  felony  y  transportation  for  life  or  for  stuh  term  as  the  court  shall  ai- 
judge.  lb.  As  to  the  evidence^  set  the  proofs  under  the  precedent^  anfe, 
p.  637.  If  tho  offence  be  committed  on  tlu  high  seas,  or  out  oj  iht 
realm  J  the  venue  may  be  laid  in  any  county.     52  6.  3,  c.  104, «.  7. 


Scot.  5. 
inciting  to  mutiny. 

Statute. 


37  G.  3,  c.  70,  8.  1.] — Whereas  divers  wicked  and  evil-disposed 
persons,  by  the  publication  of  written  and  printed  papers,  and  by  mali- 
cious and  advised  speaking,  have  of  late  industriously  endeavoured  to  se- 
duce persons  serving  in  his  Majesty's  forces  by  sea  and  land  from  their 
duty  and  allegiance  to  his  Majesty,  and  to  incite  them  to  mutiny  and  disc- 
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bedience;  be  it  enacted,  that  any  person  who  sball  malicioualy  and  advis- 
edly endeavour  to  seduce  any  person  or  persons  serving  in  his  Majesty's 
forces  by  sea  or  land  from  his  or  their  duty  and  allegiance  to  his  Majesty, 
or  to  incite  or  stir  up  any  such  person  or  persons  to  commit  any  act  of 
mutiny,  or  to  make  or  endeavour  to  make  any  mutinous  assembly,  or  to 
commit  any  traitorous  or  mutinous  practice  whatsoever,  shall,  on  being 
legally  convicted  of  such  offence,  be  adjudged  guilty  of  felony,  and  shall 
suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy. 

Sect.  2] — Provides  and  enacts,  that  any  offence  committed  against 
this  act,  whether  committed  on  the  high  seas  or  within  that  part  of  Great 
Britain  called  England,  shall  and  may  be  prosecuted  and  tried  before  any 
court  of  oyer  and  terminer  or  gaol  delivery,  for  any  county  in  that  part  of 
Great  Britain  called  England,  in  such  manner  and  form  as  if  the  said  of* 
fence  had  been  therein  committed. 

7  W.  4  &  1  Vict.  c.  91,  s.  l]—RecU$s  {inler  alia)  the  37  G.  3,  c. 
70,  s.  1 ;  and  enacts,  that  if  any  person  shall,  after  the  coromenceroeDt 
of  this  act,  be  convicted  of  any  of  the  offences  hereinbefore 
^mentioned,  such  person  shall  not  suffer  death,  or  have  sen-  [  *540  ] 
tence  of  death  awarded  against  him  or  her  for  the  same,  but 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  the  term  of  the  natural  life  of  such  person,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceed^ 
ing  three  years. 

Sect.  2 — Place  and  Made  of  ImpriionmerU.] — (Ante,  p.  468). 


Indictment  for  endeavouring  to  seduce  a  Soldier  from  ki$  Jitkgiance. 

Middlesex,  to  wit: — The  jurors  for  Our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, being  a  wicked  and  evil-disposed  person,  on  the  third  day  of  Au- 
gust, in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  With 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloni- 
ously, maliciously,  and  advisedly,  did  endeavour  to  seduce  one  J.  N.  (he 
the  said  J.  N.  then  and  there  being  a  person  serving  in  ber  Majesty's 
forces  by  land)  from  bis  duty  and  allegiance  to  her  said  Majesty;  he  the 
said  J.  S.,  at  the  time  he  so  endeavoured  to  seduce  the  said  J.  N.  from 
his  duty  and  allegiance  as  aforesaid,  well  knowing  that  the  said  J.  N.  was 
then  and  there  a  person  serving  in  her  said  Majesty's  forces  by  land; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  digpity.  The 
venue  may  be  laid  in  any  county.     37  G4  3,  e.  70.  $.  2. 
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Felony^  transportation  for  life^  or  not  U$8  than  fifteen  yean,  or  impris- 
onment/for  not  more  than  three  years j  7  FT.  4  ^  1  Fict.  c.  91,  «.  1, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement,  such 
confinement  not  exceeding  one  month  at  any  one  time,  nor  three  months  in 
any  one  year.  Id.  s.  2,  {ante,  p.  468).  The  ofience  described  in  the 
statute  is  an  endeavour  to  seduce  any  person  serving  in  his  Majesty* s  for- 
ces by  sea  or  land,  from  his  duty  or  allegiance  to  his  Majesty;  or  to  incite 
or  stir  him  up  to  commit  any  act  of  mutiny,  or  to  make  or  endeavour  to 
make  any  mtUinous  assembly,  or  to  commit  any  traitorous  or  mutinous 
practice  whatsoever.  It  is  not  necessary  to  allege  the  means  by  which  the 
defendant  endeavoured  to  seduce  him.  R.  v.  Fuller,  1  B.  &  P.  180. 
Jls  to  inducing  soldiers  to  desert,  see  6  G.  4,  c.  5. 

TTiis  offence  is  not  triable  at  any  quarter  sessions.  5^6  Vict.  c.  38,  i. 
1,  {ante,  p.  69). 

Evidence. 

Although  in  the  indictment  it  is  not  necessary  to  state  the  means  by 
which  the  defendant  endeavoured  to  seduce  J.  N.  from  his  dutj  and  al- 
legiance, they  must  be  detailed  in  evidence.  It  must  be  proved,  also, 
that  J.  N.  was  at  the  time  serving  in  her  Majesty ^s  land  forces;  and  that 
J.  S.  was  aware  of  that  fact.  A  sailor  who  has  been  in  the  sick  hospi- 
tal for  thirty  days,  and  therefore  is  not  entitled  to  pay,  nor  liable  to  an- 
swer before  a  court-martial  for  what  he  does,  is  nevertheless  a  person 
serving  in  her  Majesty's  navy,  within  this  act.  R.  v.  Tierny,  R.  &  R. 
74- 


[  »54I  ]  •Sect.  6. 

EMBEZZLING   THE    QUEEN's    STORES. 

StatuU. 

4  G.  4,  c.  63 — Embezzling  the  Queen^s  Stores.] — Whereas  by  an  act 
passed  in  the  twenty-second  year  of  the  reign  of  his  late  Majesty  King 
Charles  the  second,  intituled  ^^  An  Act  for  taking  away  the  benefit  of  cler- 
gy from  such  as  steal  cloth  from  the  rack,  and  from  such  as  shall  steal  or 
embezzle  his  Majesty's  ammunition  and  stores,"  the  benefit  of  clergy  is 

taken  away  from  persons  convicted  of stealing  or 

embezzling  any  of  his  Majesty's  sails,  cordage,  or  any  other  his  Majesty's 
naval  stores,  to  the  value  of  twenty  shillings,  provided  that  it  shall  be  law- 
ful for  the  judges  to  grant  a  reprieve  for  the  staying  of  the  execution  of 
such  offenders,  and  to  cause  them  to  be  transported  for  the  space  of  seven 
years,  and  kept  to  hard  labour And  whereas  it  is  ex- 
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pedient  that  a  lesser  degree  of  punishineni  than  that  of  death  should  be 
provided  for  the  ofience  from  which  the  benefit  of  clergy  is  so  taken  away 
as  aforesaid,  and  that  the  same  puoishnient  should  be  extended  in  manner 
hereinafter  menuoned;  be  it  therefore  enacted,  fcc,  that  so  much  of  the 
said  recited  act,  as  takes  away  the  benefit  of  clergy  from  the  persons  con- 
victed of  the  ofiences  hereinbefore  mentioned,  shall  be,  and  the  same  is 
hereby  repealed;  and  that  from  and  after  the  passing  of  this  act,  every 
person  who  shall  be  lawfully  convicted  of  .  •  •  .  stealing  or  em- 
bezzling his  Majesty's  ammunition,  sails,  cordage,  or  naval  or  military 

stores, or  of  procuring,  counselling,   aiding,  or  abetting 

any  such  ofiender,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour  in 
the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
seven  years. 

[This  act  is  repealed  by  7  ^  8  G.  4,  c.  27,  s.  1,  *^  except  so  far  as 
relates  to  any  person  convicted  of  stealing  or  embezzling  his  Majesty's 
ammuniUon  or  ordnance,  naval  and  military  stores,  or  of  being  acpessary 
to  any  such  offence. ''] 

1  6.  l,s.  2,  c.  25,  s.  4 — Embezzling  the  Queen^e  Stores^  underihe 
value  of  20^.] — And  whereas  divers  ill-disposed  persons,  upon  pretence 
of  carrying  his  Majesty^s  naval  goods,  provisions,  victunis,  stores,  and  am- 
munition from  his  Majesty's  yards,  wharfs,  storehouses,  or  other  places, 
to  his  Majesty's  ship  or  ships,  or  to  such  ship  or  ships  as  are  employed 
in  his  Majesty's  service,  or  such  persons  as  are  employed  to  re-carry  or 
remove  from  th^  said  ship  or  ships  such  naval  stores,  goods,  provisions, 
victuals,  stores,  and  ammunition  to  such  his  Majesty's  yards,  wharfs, 
storehouses,  or  other  places,  do  frequently  embezzle,  take,  and  carry  them 
away  where  they  cannot  be  found,  and  remove  themselves  to 
places  unknown  ^before  they  can  be  apprehended  or  convicted  [  *542  ] 
by  due  process  of  law,  by  reason  that  those  witnesses  that 
should  prove  the  said  facts  are  bound  forth  to  sea.  or  otherwise  employed 
elsewhere,  and  it  is  found  necessary  that  justice  be  more  speedily  done  in 
such  cases  than  by  ordinary  course  of  law  it  can  be;  be  it  therefore  enact- 
ed, that  the  treasurer  comptroller,  surveyor,  clerk  of  the  acts,  and  commis- 
sioners of  the  navy,  for  the  time  being,  or  any  one  or  more  of  them,  where 
the  goods  so  embezzled,  taken,  or  carried  away,  shall  be  under  the  value 
of  twenty  shilling,  shall  have  full  power  and  authority,  upon  the  oath  of 
one  or  more  witnesses,  (which  tbey  or  any  of  them  have  hereby  power  to 
administer),  or  confession  of  such  party  so  offending  as  aforesaid,  or  oth- 
er legal  proof  thereof,  to  convict  the  party  or  parties  so  offending,  by  writ- 
ing under  bis  or  any  of  their  hands,  and  seals  and  to  impose  such  fine  or 
fines  upon  all  or  every  such  person  or  persons  so  offending  and  convictcf^, 
as  aforesaid,  as  to  the  said  treasurer^  comptroller,  surveyor,  clerk  of  tlid 
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acts,  and  tbe  commissioners  of  the  navy,  for  the  time  being,  or  aqr  one 
or  more  of  tbem,  shall  in  bis  or  their  discretion  seem  meet;  the  said  fine 
or  fines  not  exceeding  double  the  vahie  of  the  na?al  goods,  provisions, 
victuals,  stores,  or  aibmunition  so  embezxied  or  carried  away;  which  fine 
or  fines  shall  be  levied  by  distress  and  sale  of  the  goods  of  such  ofiiender, 
by  virtue  of  the  warrant  of  such  oflicer  or  officers  who  shall  so  convict  the 
said  ofiender,  directed  in  manner  aforesaid  to  (he  person  or  persons  afort* 
said,  returning  the  overplus,  if  any  there  be,  to  the  owner  of  such  goods; 
or  in  case  no  sufficient  distress  can  be  found  as  aforesaid,  the  party  or  pw- 
ties  so  offending  shall,  by  virtue  of  the  warrant  of  such  officer  before  wbom 
iMicb  person  shall  be  convicted,  be  imprisoned  in  the  next  gaol  for  aoj 
space  of  time  not  exceeding  three  months,  without  bail  or  roaioprtie. 


Indictment  for  embezzling  the  Q,ueen*8  Storee. 

I^liddlesex,  to  wit: — The  jurors  for  our  hdy  the  Qtieen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish  of  B«,  in  thecoimty  of  M.  laboorer, 
on  the  third  day  of  August,  in  the  ninth  year  of  (he  reign  of  our  sovereign 
lady  Victoria,  at  the  parisli  aforesaid,  in  the  county  aforesaid,  having  tfae 
charge  and  custody  of  certain  military  stores  (**  ammuniliony  »aiU^  cor- 
dagtj  or  naval  or  military  stores^^)  of  and  belonging  to  her  said  Majesty, 
to  wit,  two  muskets  of  the  value  of  two  pounds,  two  hundred  pounds 
weight  of  leaden  bullets  of  the  value  of  twenty  shillings,  and  two  hundred 
pounds  weight  of  gunpowder  of  the  value  of  ten  pounds,  then  and  there 
unlawfully  did  embezzle  the  said  military  stores  so  in  his  charge  and  cus- 
tody as  aforesaid;  against  the  form  of  the  statue  in  such  case  made  and 
provided,  and  against  (he  peace  ofoui  lady  the  Queen,  her  crown  and 
dignity. 

Transportation  for  life,  or  for  not  less  than  seven  years,  or  imprison- 
ment, with  or  without  hard  labour,  not  exceeding  seven  years.  4  G.  4, 
c.  63.  The  words  of  the  statute  are  "  steal  or  embezzle."  Where  the 
stores  are  under  the  value  of  twenty  shillings,  see  1  G.  1,   st.  2,  c.  25. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38. 
8.  1,  (ante,  p.  69). 

[  *543  ]  *Evidenee. 

Prove  the  embezzlement  of  the  articles  mentioned  in  the  indictment  or 
some  of  tbem.  The  value  is  immaterial.  Prove  that  the  defendant  had 
the  charge  or  custody  of  them  at  the  time  he  embezzled  tbem;  if  he  had 
not  the  charge  or  custody  of  them,  he  should  be  indicted  for  stealing 
tbem. 
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UATINO    POSftCStlON    OF   NAVAL    STORES. 

Statult. 

d  fc  19  W.  3,  c.  41,  s.  1 — M}  warlike  Slarti  io  be  made  toilh  the 
King^e  JUark."] — Whereas,  notwithstaudiog  divers  good  laws  made  and 
enacted  for  the  preventing  of  the  stealing  and  erobezzlemenl  of  his  Majes- 
(j*s  stores  of  war,  and  naval  stores,  those  frauds>  thefts,  and  embezzle- 
ments are  frequently  practised,  and  the  conviction  of  such  offenders  is 
rendered  difficult  and  impracticable,  by  reason  it  rarely  happens  that  direct 
proof  can  be  made  of  such  offender's  immediate  taking,  embezzling,  or 
carrying  away  any  of  bis  Majesty's  said  stores  of  war  and  naval  stores 
out  of  or  from  his  Majesty's  storeliouses,  docks,  yards,  ships,  ordnance, 
or  other  places  for  keeping  and  preserving  the  same,  but  only  that  such 
goods  are  marked  with  the  King's  mark,  and  found  in  the  custody  and 
possession  of  the  said  person  prosecuted  for  stealing  or  embezzling  the 
same,  to  the  great  encouragement  of  such  wicked  offenders,  and  to  his 
Majesty's  and  the  kingdom's  great  damage:  for  preventing  such  embezzle- 
ments for  the  future,  and  for  the  more  effectual  execution  of  tbe  laws  and 
statutes  already  in  force  against  such  embezzlements  and  thefts,  be  it 
therefore  enacted,  &c.,  that  from  and  after  the  24th  day  of  June,  J  698, 
it  shall  not  be  lawful  to  or  for  any  person  or  persons  whatsoever,  other 
than  persons  authorized  by  contracting  with  his  Majesty's  principal  offi- 
cers or  commissioners  of  the  navy,  ordnance,  or  victualing  office,  for  bis 
Majesty's  use,  to  make  any  stores  of  war  or  naval  stores  whatsoever, 
with  the  marks  usually  used  to  and  marked  upon  bis  Majesty's  said  war- 
like and  naval  or  ordnance  stores;  that  is  to  say,  any  cordage  of  three 
inches  and  upwards,  wrought  with  a  white  thread  laid  tlie  contrary  way, 
or  any  smaller  cordage,  to  wit,  from  three  inciies  dbwnwards,  with  a 
twine  in-lieu  of  a  white  thread,  laid  the  contrary  way  as  aforesaid,  or  any 
canvass  wrought  or  unwrougbt,  with  a  blue  streak  in  tbe  middle,  or  any 
other  stores  with  the  broad  arrow,  by  stamp,  brand,  or  otherwise,  upon 
pain  that  every  such  person  or  persons  who  shall  make  such  goods,  so 
marked  as  aforesaid,  not  being  a  contractor  with  his  Majesty's  principal 
officers  or  commissioners  of  the  navy,  ordnance,  or  vicuiallers,  for  his 
Majesty's  use,  or  employed  by  such  contractor  for  that  purpose,  as  afore- 
said, shall,  for  every  such  offence,  forfeit  such  goods,  and  the  sum  of  two 
hundred  pounds,  together  with  costs  of  suit,  one  moiety  whereof  shall  be 
to  his  Majesty,  and  tbe  other  moiely  to  the  informer,  to  be  recovered  by 
action  of  debt,  bill,  plaint,  or  information,  in  any  of  bis  Majesty's  courts 
of  record  at  Westminster,  wherein  no  essoin,  privilege, 
protection,  wager  of  law,  injunction,  or  order  of  restraint,  [  ^544  ] 
nor  more  than  one  imparlance,  shall  be  albwed. 
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Sect.  2— PuniihmeiU  for  having  J^ttval  Slore$in  Powtnon]— EwcH, 
ihat  such  person  or  persons,  in  whose  custody,  possessfon,  or  keeping, 
such  goods  or  stores  marked  as  aforesaid  shall  be  found,  not  being  em- 
ployed as  aforesaid,  and  such  person  or  persons  who  shall  conceal  such 
goods  or  stores  marked  as  aforesaid,  being  indicted  and  convicted  of  such 
concealment,  or  of  the  having  such  goods  found  in  his  custody,  posses- 
sion, or  keeping,  shall  forfeit  such  goods,  and  the  sum  of  two  hundred 
pounds,  together  with  the  costs  of  prosecution,  one  raoiety  to  his  Majes- 
ty, and  the  other  moiety  to  the  informer,  to  be  recovered  as  aforesaid, 
and  shall  also  suffer  imprisonment  until  payment  and  performance  of  the 
said  forfeiture,  unless  stich  person  shall,  upon  his  trial,  produce  a  certiB- 
cate  under  the  hand  of  three  or  more  of  bis  Majesty's  principal  oflfcew 
or  commissioners  of  the  navy,  ordnance,  or  victualers,  expressing  the 
numbers,  quantities,  or  weights  of  such  goods,  as  he  or  she  shall  then  be 
indicted  for,  and  the  occasion  and  reason  of  such  goods  covntog  to  bis  or 
her  hands  or  possession. 

Sect.  4— Sofc  of  Stores  and  Certificate] — Provides  and  enacts,  fcc, 
that  the  said  principal  officers  or  commissioners  of  the  oavy,  ordnance, 
or  victualing  office,  for  the  time  being,  may  sell  ainl  dispose  of  any  of  ibe 
stores  aforesaid,  so  marked  as  aforesaid,  as  they  did  or  might  have  done 
before  the  making  of  this  act;  and  that  such  person  or  persons  as  hereto- 
fore have  or  shall  hereafter  buy  any  such  stores,  or  other  stores  so  marked 
as  aforesaid,  of  the  said  principal  officers  or  commanders,  or  by  their 
order,  may  keep  and  enjoy  the  same  without  incurring  the  penalty  of  this 
act,  or  any  law  to  the  contrary  whatsoever,  upon  producing  a  certificate 
or  certificates,  under  the  hand  and  seal  of  three  or  more  of  the  said 
principal  officers  or  commissioners  of  tlie  oavy,  ordnance,  or  victualiog 
office,  that  'they  bought  such  goods  from  them  the  said  principal  officers 
or  commissioners^or  from  sm-h   person  or  persons  as  did   buy  the  said 
stores  from  the  said  principal  officers  or  commissioners,  at  any  time  before 
such  stores  were  found  in  their  custody;  in  which  certificates  the  quanti- 
ties of  such  stores   shall  be  expressed,  and  the  time  when  and  where 
bought  of  the  said  commissioners,  who,  or  any  three  or  more  of  them  for 
the  time  being,  are  hereby  empowered  and  directed,  from  time  to  rime, 
to  give  such  person  or  persons,  who  shall   desire  the  same,  and  have 
bought,  and  shall  hereafter  buy,  any  of  the  aforesaid  stores,  within  thirty 
days  after  the  sale  and  delivery  of  the  said  stores  so  sold  or  to  be  sold  as 
aforesaid. 

39  fe  40  G.  3,  c.  89,  s.  1 — Selling  or  receiving  new  Stores  of  War] 
—Recites  stats.  9  &  10  W.  3,  c.  41;  9  G.  1,  c.  8;  and  17  G.  2,c. 
40,  s.  10;  and  tlieu  proceeds  thus: — And  whereas,  notwithstanding  the 
penalties  and  punishments  inflicted  by  the  said  recited  acts,  the  steal- 
ers,  embezzlers,  and    receivers  of   his  Majesty's   warlike  and  naval, 
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ordnance)  and  victualling  stores,  have  greatly  increased,  so  that  it 
has  become  necessary  to  make  some  further  and  more  effectual  pro* 
vision  for  preventing  their  wicked  practices  in  future;  be  it  there* 
fore  enacted,  Ac,  that,  from  and  after  the  passing  of 
*thi8  act,  every  person  or  persons,  (such  person  or  persons  [  *545  ] 
not  being  a  contractor  or  contractors,  or  employed  as  in  the 
said  recited  act  of  the  ninth  and  tenth  years  of  the  reign  of  King  William 
the  Third  is  mentioned),  who  shal  willingly  or  knowingly  sell  or  deliver, 
or  cause  or  procure  to  be  sold  or  delivered,  to  any  peivon  or  persons 
whomsoever,  or  who  shall  willingly  or  knowingly  receive  or  have  in  his, 
her,  or  their  custody,  possession,  or  keeping,  any  slores  of  war,  or  naval^ 
ordnance,  or  victualling  stores,  or  any  goods  whatsoever,  marked  as  in  the 
said  recited  acts  are  expressed,  or  any  canvass,  marked  either  with  a  blue 
streak  in  the  middle,  or  with  a  blue  streak  in  a  serpentine  form,  or  any 
bewper,  otherwise  called  bunting,  wrought  with  one  or  more  streaks  of 
raised  tape,  (the  stores  of  war^  or  naval,  ordnance,  or  victualling  stores, 
or  goods  above  mentioned,  or  any  of  them,  being  in  a  raw  or  unconvert- 
ed state,  or  being  new,  or  not  more  than  one  third  worn),  and  such  per* 
son  or  persons,  wlio  shall  conceal  such  stores  or  goods,  or  any  of  them, 
marked  as  aforesaid,  shall  be  deemed  receivers  of  stolen  goods,  knowing 
them  to  have  been  stolen,  and  shall,  on  being  convicted  thereof  in  due 
form  of  law,  be  transported  beyond  the  seas  for  the  term  of  fourteen 
years,  in  like  manner  as  other  receivers  of  stolen  goods  are  directed  to 
be  transported  by  the  laws  and  statutes  of  this  realm,  unless  such  person 
or  persons  shall,  upon  his,  her,  or  their  trial,  produce  a  ceriifioate,  under 
the  hands  of  three  or  more  of  his  Majesty^s  principal  officers  or  com- 
missioners of  the  navy,  ordnance,  or  victualling,  expressing  the  numbers, 
quantities,  or  weights  of  such  stores  or  goods,  as  he,  she,  or  they  shall 
then  be  indicted  for,  and  the  occasion  and  reason  of  such  stores  or  goods 
coming  to  his,  her,  or  their  hands  or  possession. 

Sect.  2 — Whipping  and  Imprisonmeni] — Enacts,  that  such  person  or 
persons,  [not  being  a  contractor  or  contractors,  or  employed  as  afore- 
said], in  whose  custody,  possession,  or  keeping,  any  of  the  said  stores, 
called  canvass,  marked  with  a  blue  streak  in  a  serpentine  form,  or  bew- 
per, otherwise  called  bunting,  wrought  as  above  mentioned,  shall  be  found, 
(such  canvass  or  bewper,  otherwise  called  bunting,  not  being  charged  to 
Mb  new,  or  not  more  than  one- third  worn),  and  all  and  every  person 
and  persons,  who  shall  be  convicted  of  any  offence  contrary  to  so  much 
of  the  said  recited  act  of  the  ninth  and  tenth  years  of  the  reign  of  King 
William  the  TbirJ,  as  relates  to  the  making,  or  the  having  in  posses- 
sion, or  concealing  any  of  his  Majesty's  warlike,  or  naval,  or  ordnance 
stores,  marked  as  therein  specified,  shall,  besides  forfeiting  such  stores, 
and  the  sum  of  two  hundred  pounds,  together  with  costs  of  suit  as  there- 
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10  mentiooed,  be  corporally  punished,  hj  (pUhry)  whipping,  and  impri- 
sonment, or  by  any  or  either  of  the  said  ways  and  means,  in  such 
manner,  and  for  such  space  of  time,  as  to  the  judge  or  justices,  befoce 
whom  such  offender  or  offenders  shall  be  convicted,  shall  seefn  meet; 
anything  in  the  said  lasl-raentioned  act,  or  in  the  before- recited  acts  of  the 
ninih  year  of  King  George  the  First,  and  the  seventeenth  year  of  King 
George  the  Second,  to  the  contrary  thereof  in  anywise  notwithstanding; 
provided  always,  that  it  shall  and  may  be  lawful  to  and  for  such  judge  or 
justices  to  mitigate  the  said  penalty  of  two  hundred  pounds,  as  be  or  tbey 

shall  see  cause. 
[  *546  ]       *Sect*  3 — Contraelors — Provides  and  enacts,  that  nothing 

in  this  act,  or  in  the  recited  act  of  the  ninth  and  icfnth  years  of 
the  reign  of  King  William  the  Third,  contained,  shall  extend,  or  be 
deemed,  taken,  or  construed  to  exempt  from  the  operation  of  this  act  or 
of  the  said  recited  act,  respectively,  any  person  or  persons,  being  a  con* 
tractor  or  contractors,  or  employed  as  in  the  said  last-mentioned  act  b 
mentioned,  except  only  so  far  as  concerns  stores  or  goods  marlced  as  afore- 
said, which  shall  be  bona  fide  provided,  made  up,  or  roanuiactured  fay 
such  person  or  persons,  or  by  their  order,  and  which  shall  not  bave  been 
before  delivered  into  his  Majesty's  stores,  unless,  having  been  so  deliver- 
ed, they  shall  have  been  sold  or  returned  to  such  person  or  persons,  by 
the  commissioners  of  his  Majesty's  navy,  ordnance,  or  vi  ctuaQing,  re- 
spectively. 

Sect.  4 — Defacing  Governmeni  Marks] — Enacts,  that  if  any  person 
or  persons  shall,  from  and  after  the  passing  of  this  act,  wilfully  and  fraud- 
ulently destroy,  beat  out,  take  out,  cut  out,  deface,  obliterate,  or  erase, 
wholly  or  in  part,  any  of  the  marks  in  the  said  act  of  the  ninth  and  tenth 
years  of  the  reign  of  King  William  the  Third  or  in  this  act  mentioned, 
or  any  other  mark  whatsoever,  denoting  the  property  of  bis  Majesty,  his 
heirs  or  successors,  in  or  to  any  warlike  or  naval,  ordnance,  or  victualling 
stores,  or  cause,  procure,  employ,  or  direct  any  other  person  or  persons 
so  to  do,  for  the  purpose  of  concealing  his  Majesty's  property  in  such 
stores,  such  person  or  persons  shall  be  deemed  guilty  of  felony,  and  shall, 
on  being  convicted  thereof,  be  transported  to  parts  beyond  the  seas  for 
the  term  of  fourteen  years,  in  like  manner  as  otlier  felons  are  directed  to 
be  transported  by  the  laws  and  statutes  of  this  realm. 

Sect.  5 — Punishment  for  Second  Offence] — Enacts,  that  if  any  per- 
son or  persons  who  shall  hereafter  be  convicted  of  any  offence  contrary 
to  this  act,  for  which  he  sliall  not  have  been  transported  beyond  the  seas, 
or  contrary  to  the  said  recited  act  of  the  ninth  and  tenth  years  of  King 
William  the  third,  shall  be  guilty  of  a  second  offence,  either  contrary  to 
that  act  or  this  present  act,  which  would  not  otherwise,  as  the  first  offence, 
subject  him,  her,  or  them   to  transportation,  and  shall  be  thereof  legally 
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convicted,  such  person  or  persons  shall,  by  judgment  of  the  court  where- 
in  he,  she,  or  they  shall  he  so  convicted,  be  transported  to  parts  beyond 
the  seas  for  the  tenn  of  fourteen  years,  in  like  manner  as  other  of- 
fenders may  be  transported  by  the  laws  and  statutes  of  this  realm  now 
in  force. 

Sect.  7 — JMUigalion  of  Punishment] — Provides  and  enacts,  that  it 
shall  and  may  be  lawful  to  and  for  the  court  before  whom  any  ofiender 
or  offenders  shall  be  indicted  and  convicted  of  all  or  any  of  the  crimes  or 
offences  hereinbefore  mentioned  to  be  punishable  with  transportation,  to 
mitigate  or  commute  such  punishment,  by  causing  the  offender  or  offen- 
ders to  be  {set  on  the  pillory)  publicly  whipped,  fined,  or  imprisoned, 
or  by  all  or  any  one  or  more  of  the  said  ways  and  means  as  such  court  in 
its  discretion  shall  think  fit;  one  moiety  of  which  fine  (if  any  imposed) 
shall  be  to  his  Majesty,  his  heirs  and  successors,  and  the  other  moiety 
thereof  to  the  informer,  and  also  to  order  such  offender  or 
offenders  to  to  be  imprisoned  until  such  fine  *be  paid;  any  thing  [  *d47  ] 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

Sect.  25— iSaZe  by  Commissioners] — Enacts,  that  the  said  commis^ 
sioners  of  the  navy,  ordnance,  or  victualling,  for  the  time  being,  may  sell 
and  dispose  of  any  of  the  stores  aforesaid,  so  marked  as  aforesaid,  as 
they  did  or  might  have  done  before  the  making  of  this  act;  and  that  such 
person  or  persons  as  heretofore  have,  or  shall  hereafter  buy  any  such 
stores  or  other  stores  so  marked  as  aforesaid  of  the  said  respective  com- 
missioners, may  keep  and  enjoy  the  same  without  incurring  the  penalty  of 
this  act,  or  any  law  to  the  contrary  whatsover,  upon  producing  a  certifi- 
cate or  certificates,  under  the  hand  and  seal  of  three  or  more  of  the  said 
commissioners,  that  they  bought  such  goods  or  stores  from  them  at  any 
time  before  they  sold  or  delivered  the  same,  or  before  the  same  were 
found  in  their  custody,  or  a  certificate  from  such  person  or  persons  as  shall 
appear  to  have  bought  the  said  stores  from  them  the  said  commissioners^ 
that  the  stores  so  sold  or  delivered  by  them,  or  so  found  in  their  custody, 
were  the  stores  or  part  of  the  stores  so  bought  of  the  said  commissioners 
as  aforesaid:  in  which  certificate  or  certificates  the  quantities  of  such 
stores  shall  be  expressed,  and  the  time  when  and  where  bought  of  the 
said  commissioners,  who,  or  any  three  or  more  of  them  for  the  time  be- 
ings and  also  the  person  or  persons  afterwards  selling  the  same,  are  hereby 
empowered  and  directed  from  time  to  time  to  give  such  certificate  to  such 
person  or  persona  as  shall  desire  the  same,  and  have  bought  and  shall 
hereafter  buy  any  of  the  aforesaid  stores  within  thirty  daya  after  the  sale 
and  delivery  thereof. 

Sect.  36'-'FaUe  Certificates] — £nact^,  that  if  any  person  or  persons 
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sball  make,  ftigo,  or  give  aoj  bke  ceili6cate,  bill  of  parcek,  or  other 
iDsirument  purporting  the  identity  or  the  Mile  or  disposal  of  any  goods  or 
stores  as  goods  or  stores  so  purchased  of  the  said  conunissioQers  as  atbre- 
said,  or  if  any  person  or  persons  sball  utter  or  publish  any  such  fabe 
certificate,  bill  of  parcels,  or  other  instrument  purporting  as  aforesaid, 
knowing  the  same  to  be  false,  erery  such  offender  upon  conviction  there- 
of in  due  form  of  law,  shall  forfeit  the  sum  of  two  hundred  pounds,  and 
be  further  corporally  punished,  as  by  this  act  is  directed  with  respect  to 
persons  having  in  their  possession  or  concealing  his  Majesty^s  warlike, 
naval,  or  ordnance  stores,  contrary  to  the  said  act  of  the  ninth  and  tenth 
years  of  King  William  the  Third,  one  moiety  of  which  penalty  shall  be 
to  his  Majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof, 
with  full  costs  of  suit,  to  the  informer,  to  be  recovered  in  such  manner  as 
the  penalty  of  two  hundred  pounds,  inflicted  by  the  said  last-meniioned 
act,   is  by  that  act  or  any  taw  now  in  force  made  recoverable. 

IndicimenU. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oadi 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reigd  of  our 
sovereign   lady   Victoria,    (not  being  then  and   there,  or  at  any  time 

before,   a  contractor  with,    or    authorized,   by    contracting 
[  *548  ]  *whh  her  Majesty^s  principal  officers  or  commissioners  of  the 

navy,  ordnance,  or  victualling  office,  for  her  said  Majesty's 
use,  to  make  any  stores  of  war,  or  naval  stores  whatsoever,  with  the 
marks  usually  used- to  and  marked  upon  her  Majesty's  said  warlike  and 
naval  or  ordnance  stores,  and  not  being  employed  by  any  such  contractor 
or  contractors  for  that  purpose  as  aforesaid),  at  the  parish  aforesaid,  io 
the  county  aforesaid,  then  and  there  unlawfully  bad  in  the  custody  and 
possession  of  him  the  said  J.  S.  [a  certain  quantity  of  cordage,  contain- 
ing in  length  seventy  yards,  and  in  thickness  three  inches  and  upwards,  of 
the  value  of  twenty  pounds;  which  said  cordage  then  and  there  was 
wrought  with  a  white  thread  laid  the  contrary  way,  (being  the  mark  with 
which  cordage  of  that  thickness,  being  warlike  and  naval  stores  of  our 
lady  the  Queen,  then  and  before  that  time  usually  were  and  yet  are  mark- 
ed)]; the  said  cordage  then  and  there  being  new;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity.  Md  a  second  county  charging  Aat 
on  ^e.^i  ai  ^c.y  ^' a  certain  other  quantity  of  cordage,"  ^c,  as  above^ 
*^  was  found  tn  the  custody  and  possession  of  the  said  J.  S. ,  he  the  said 
J.  Si  not  being  then  and  there,  or  at  any  time  before,  a  contractor,"  ^. 
OS  akwe;  <«  against  the  form,"  Sic.  Md  a  third  count,  the  same  as  the 
firsts  but  substituting  the  words,  "  did  conceal,"  for  the  words  **  had  id 
the  custody  and  possession  of  him  the  said  J.  S." 
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The  hundred  pounds  finty  together  teith  the  the  costs  of  the  prosecution^ 
one  moiety  to  the  Qtieen,  and  the  other  to  the  informer^  {that  t>,  the  per* 
eon  by  means  of  whose  information  the  ttores  were  seized ,  1  Esp.  95, 
1*16),  and  imprisonment  until  the  fine^  ^c,  be  paid;  9  ^  10  fV.  2^  c. 
41,  9.  2;  and  also  whipping  or  imprisonment ^  or  both^  at  the  discretion 
of  the  judge  before  whom  the  defendant  shall  be  convicted,  39  ^  40  G. 
3,  c  89,  s.  2.  The  judgCy  however^  may  mitigate  the  above  penalty. 
Id.  For  a  second  ojffence  the  prisoner  shall  be  transported  for  fourteen 
years,  id.  s.  5,  but  the  judge  may  mitigate  the  penally.  Id.  s.  7.  This 
offence  is  not  punishable  with  hard  labour.  R.  v.  Bridges^  S  East^  53: 
Silversides  V.  Rig.,  3  Q.  B.  406;  2  G.  ^  D.  617. 

There  are  several  kinds  of  stores  described  in  the  above  statutes,  9.  & 
10  W.  3,  c.  41.  ss.  1,  2;  39  &  40  G.  3,  c.  89,  s.  2,  and  also  in  9  G.  1, 
c.  8.  s.  3;  54  G.  3,  c.  60;  and  55  G.  3,  c.  127:  and  care  must  be 
taken  to  bring  the  stores  mentioned  in  the  indictment  within  some  one  of 
these  descriptions. 

By  Stat.  39  fc  40  G.  3,  c.  89,  s.  1,  if  the  stores  ibund  be  ^'  in  a  raw 
or  unconverted  state,  or  be  new  or  not  more  than  one  third  wom,^'  the 
defendant  shall  be  deemed  a  receiver  of  stolen  goods,  and  may  be  trans- 
ported for  fourteen  years;  or  (by  s.  7)  the  judge  may  sentence  him  to  be 
whipped,  fined,  and  imprisoned;  a  moiety  of  which  fine  (if  imposed) 
shall  go  to  the  Queen,  and  the  other  moiety  to  the  informer.  An  indict- 
ment on  this  statute  may  be  the  same  as  the  form  above  mentioned,  ex* 
cepting  that,  immediately  after  the  description  of  the  stores,  you   add 

^*  which  said were  then  and  there  in  a  raw  and  unconverted  state," 

or  ^^  were  then  and  there  uew,''  or  ^^  were  then  and  there  not  more  than 
one  third  worn." 

An  indictment  under  the  39  &  40  G.  3,  c.  89,  which  alleged  that  the 
defendant,  on  the  lOih  day  of  May,  1842,  not  being  a  contractor  [with- 
out the  words  ^*  then  and  there"]  had  in  his  possession  naval 
^stores,  was  held  sufficient,  the  date  being  applied  to  both  the  [  *549  ] 
allegations  following.     Silversides  v.  Reg.,  3  Q.   B.  406;  2 
G.  &  D.  617. 

Evidence  for  the  Prosecution. 

All  that  is  necessary  on  the  part  of  the  prosecution,  is,  to  prove  that 
stores,  such  as  those  described  in  the  indictment,  were  found  in  the  de- 
fendant's possession.  It  is  not  necessary  to  give  evidence  to  prove  the 
negative  averment,  that  the  defendant  is  not  a  contractor,  fcc. ;  if  be  be, 
that  is  matter  of  defence,  and  he  must  prove  it. 

If  there  be  any  dispute  as  to  who  is  to  be  deemed  the  informer,  the 
judge  or  justices,  before  whom  the  defendant  shall  be  convicted*  shall  ex- 
•mioe  and  finally  determine  the  nnatter.     9  6.  1,  c.  8,  s.  i. 
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Evidence  for  the  Defendant 

If  the  defeodant  be  a  contractor,  or  a  person  employed  by  a  cootrac- 
tor  for  tbe  purpose  of  naanuracturing,  &c.,  the  stores  mentioDed  io  the 
indictment,  he  must  prove  this,  and  it  will  be  a  good  excuse  for  his  hav- 
ing them  in  his  possession.  See  9  &  10  W.  3,  c.  41,  s.  1;  39  &  40  6. 
is,  c.  89,  s.  3.  So,  be  may  justify  his  possession  of  them  by  produciiq; 
the  regular  certificate  for  the  goods,  under  the  hands  of  three  or  more  of 
the  principal  officers  or  commissioners  of  the  navy,  ordnance,  or  victual- 
ling office,  stating  the  numbers,  quantities,  and  weights  of  such  goods, 
and  the  reason  of  their  coming  into  the  defendant's  hands.  9  &  10  W. 
3,  c.  41,  ss.  2,  4,  8;  39  &  40  G.  3,  c.  89,  ss.  25,  26.  So,  where  a 
woman  was  indicted  for  having  naval  stores,  namely,  canvass,  in  her  pos- 
session, and  she  proved  that  it  was  in  common  use  in  her  family  during 
her  husband's  life-time,  and  came  to  her  upon  his  death,  and  was  cod- 
stantlj  used  by  her  as  table  linen  afterwards;  this  was  holden  to  be  a  suf- 
ficient excuse;  and  the  defendant  was  acquitted.  Fost.  432;  2  East,  P. 
C.  765.  So,  if  the  defendant  prove  that  he  bought  the  stores  io  ques- 
tion from  a  person  who  was  in  the  habit  of  purchasing  at  the  navy  sales, 
and  who  he  was  therefore  led  to  presume  had  the  regular  certificate,  it 
will  be  a  sufficient  excuse.     R.  v.  Banks,  1  Etp.  145. 
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•CHAPTER  II,  [  *660  ] 

OFPCNCBS    AGAINST    PUBLIC   JUSTICE. 

« 

Sect.  1.  Eseapty  550. 

2.  Breach  of  Prison^  553. 

3.  Rescue^  559, 

4.  Returning  from   Transpovtation, 

5.  Perjury^  564, 

6.  FolurUary  Oaths,  578. 

7.  Bribery,  579. 

8.  Extortion,  581, 

9.  JUiseonduet  of  Officers  of  Justice,  582. 

10.  J^ot  obeying  the  Order4ofa  Magistrate,  584. 

11.  Confounding  Felony,  585. 

12.  Libels  reflecting  on  the  Jldministraiion  of  Justice,  588. 


Sect.  1 

ESCAPE. 


StatiUe. 

A  G.  4)  c.  64,  s.  44 — Fenue  and  Evidence.] — To  the  intent  that  pro« 
secutions  for  escapes,  breaches  of  prison,  and  rescues,  noay  be  carried 
on  with  as  little  trouble  and  expense  as  is  possible,  be  it  enacted,  that  any 
offender  escaping,  breaking  prison,  or  being  rescued  therefrom,  may  be 
tried  either  in  the  jurisdiction  where  the  offence  was  committed,  or  in  that 
where  be  or  she  shall  be  apprehended  and  re-taken;  and  in  case  of  any 
prosecution  for  any  such  escape,  attempt  to  escape,  breach  of  prison,  or 
rescue,  either  against  the  offender  escaping  or  attempting  to  escape,  or 
having  broken  prison,  or  having  been  rescued,  or  against  any  other  per- 
son or  persons  conceraed  therein,  or  aiding,  abetting,  or  assisting  the 
same,  a  certi6cate  given  by  the  clerk  of  assize,  or  other  clerk  of  the 
court  in  which  such  offender  shall  have  been  convicted,  shall,  together  with 
due  proof  of  the  identity  of  the  person  be  sufficient  evidence  to  the  court 
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and  jury  of  the  nature  and  fact  of  the  conviction,  and  of  the  species  and 
period  of  con6nement  to  which  such  person  was  sentenced. 

IndiclmetU  against  a  Constable  for  a  negligent  Eeeape. 

Middlesex,  to  wit: — The  jurors  for  our  ladjr  the  Queen  upon  their 
oath  present,  that,  on  the  third  day  of  August,   in  the  ninth  year  of 

the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B., 
[  *551  ]  *in  the  county  of  M.,  J.  S.,  then  being  one  of  the  constables 

of  the  said  parish,  brought  one  J.  N.  before  A.  C,  esquire, 
then  and  yet  being  one  of  the  justices  of  our  said  lady  the  Queen,  assign- 
ed to  keep  the  peace  for  our  said  lady  the  Queen  in  and  for  the  county 
aforesaid,  and  also  lo  bear  and  determine  divers  felonies,  trespasses,  and 
other  misdeeds  committed  in  the  said  county;  and  the  said  J.  N.  then 
and  there  was  charged  before  the  said  A.  C.  by  one  Catharine  Hope, 
spinster,  upon  the  oaih  of  the  said  Catherine,  that  he  the  said  J.  N.  had 
then  lately  before  violently,  and  against  her  will,  feloniously  ravished  and 
carnally  known  her  the  said  Catherine;  and  the  said  J.  N.  was  then  and 
there  examined  before  the  said  A.  C,  the  justice  aforesaid,  touching  the 
said  ofiencc  so  to  biro  charged  as  aforesaid;  upon  which  the  said  A.  C, 
the  justice  aforesaid,  did  then  and  there  make  a  certain  warrant  under  bis 
hand  and  and  seal,  in  due  form  of  law,  bearing  date  the  said  third  day  of 
August,  in  the  year  aforesaid,  directed  to  the  keeper  of  Newgate  or  his 
deputy,  commanding  him  the  said  keeper  or  his  deputy,  that  be  should  re- 
ceive into  his  custody  the  said  J.  N.,  brought  before  him  and  charged 
upon  the  oath  of  he  said  Catherine  Hope,  with  the  premises  above  speci- 
fied; and  the  said  justice,  by  the  said  warrant,  did  command  the  said 
keeper  of  Newgate,  or  his  deputy,  to  safely  keep  him  the  said  J.  N. 
there  until  be  by  due  course  of  law  should  be  discharged;  which  said 
warrant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  was  delivered  to  the  said  J.  8.,  then 
being  one  of  the  constables  of  the  said  parish  as  aforesaid,  and  then  and 
there  having  the  said  J.  N.  in  bis  custody  for  the  cause  aforesaid;  aad 
the  said  J.  S.  was  then  and  there  commanded  by  the  said  A.  C,  the  jus^ 
tice  aforesaid,  to  convey  the  said  J.  N.,  without  delay,  to  the  said  gaol 
of  Newgate,  and  to  deliver  him  the  said  J.  N.  to  the  keeper  of  the  said 
gaol,  or  bis  deputy,  together  with  the  warrant  aforesaid.*  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  J. 
S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  baker,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  then  being  one  of  the  consta- 
bles of  the  said  parish  as  aforesaid,  and  then  having  the  said  J.  N.  io  his 
custody  for  the  cause  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  J.  N.  out  of  the  custody  of  him  the  said  J.  S.  uobw- 
folly  and  negligenily  did  permit  to  escape,  and  go  at  large  wbithefsoever 
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be  would,  whereby  tbe  said  J.  N.  did  then  and  there  escape,  and  go  at 
large  whirhersoerer  be  would;  to  tbe  great  hindrance  of  justice,  to  tbe 
evil  example  of  all  others  in  the  like  case  offending,  and  against  tbe 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Fine.  2  Hawk.  c.  19,  s.  31.  Where  a  private  person  is  guilty  of  a 
negligent  escape,  tbe  punishment  is  fine  or  imprisonment,  or  both.  Id. 
c.  20,  s.  6.  The  imprisonment  must  be  for  some  criminal  matter,  other* 
wise  tbe  escape  is  not  punishable  criminally. 

Evidence. 

Prove  that  J.  N.  was  charged  with  a  rape,  alleged  in  the  indictment. 
Prove  the  warrant  of  commitment  in  substance  as  set  out  in  the  indict- 
ment, either  by  producing  the  warrant  itself,  or,  after  proving  tbe 
service  of  a  notice  upon  the  defendant  to  produce  it,  by  parol  *or  [  *552  ] 
other  secondary  evidence  of  its  contents.  Prove  a  delivery  of 
tbe  warrant  to  the  defendant.  Prove  that  he  had  J.  N.  in  actual  custody 
under  the  warrant.  See  2  Hawk.  c.  19,  ss.  1,  4.  And  lastly,  prove 
the  escape.  It  is  not  necessary  to  prove  negligence  in  the  defendant; 
the  law  implies  it;  see  1  Hale,  600;  but  if  tbe  escape  were  not  fact  neg* 
ligent,  if  the  defendant  by  force  rescued  himself,  or  were  rescued  by 
others,  and  the  defendant  made  fresh  suit  after  him,  but  without  effect; 
all  this  must  be  shewn  upon  the  part  of  the  defendant.  Also,  it  is  imma- 
terial whether  J.  N.  were  guilty  of  the  rape  or  not,  provided  tbe  war- 
rant were  such  [as  would  justify  J.  S.  in  detaining  him.  (See  ante,  p. 
423). 


Indictment  for  escaping  out  of  the  Custody  of  a  Conetabk. 

State  the  charge  before  the  magistrate^  the  warrant  of  commitment^  and 
the  defendant's  being  in  the  custody  of  J.  S.^  as  in  the  last  precedent^  to 
the  *  and  then  proceed  thus]  and  tbe  jurors  aforesaid,  upon  their  oath 
aforesaid^  do  further  present,  that  the  said  J.  N.,  late  of  the  parish  afore- 
said, in  the  county  aforesaid,  labourer,  so  being  in  the  custody  of  tbe  said 
J.  S.,  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  and 
whilst  be  continued  in  such  custody,  and  before  be  was  delivered  by  tbe 
said  J.  S.  to  tbe  said  keeper  of  Newgate,  or  bis  deputy,  to  wit,  on  tbe 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  out  of  the  custody  of  the  said  J.  S.  unlawfully  did  escape,  and  go 
at  large  whithersoever  he  would,  to  tbe  great  hindrance  of  justice,  to  tbe 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.     The  venue  may  be  laid 
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in  ike  county  uhirt  the  offence  wot  commiUed^  or  in  thai  in  lokieh  the 

defendant  wa$  apprehended  and  retaken,  4   6.   4,  c.  64,   «.  44,  (mile, 

p.  650. 

Fine  and  imprisonraent.     See  2  Hawk.  c.  17,  s.  5.     See  the  evidence 

under  the  last  precedent. 


Indictment  agaimt  a  Oaolerfor  a  Voluntary  Escape. 

Berkshire,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oaib  present,  that  heretofore,  to  wit,  [at  the  general  quarter  sessions  of 

the  peace  bokien  at ,  so  continuing  the  record  of  the  conoiction  of 

the  party  who  escaped^  stating  if,  however ,  in  the  past  and  not  in  the  pre* 
Hnt  tense;  (see  ante,  p.  89);  then  proceed  thus]:  as  by  the  record  there* 
of  more  fully  and  at  large  appears;  which  said  judgment  still  remains  in 
full  force  and  effect,  and  not  in  the  least  reversed  or  made  void.  And 
the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  to  wit,  at  the  said  general  quarter  sessions  of  the  peace* 
above  mentioned,  he  the  said  J.  N.  was  then  and  there  committed  to  the 
care  and  custody  o(  J.  S.,  he  the  said  J.  S.  then  and  still  being  keeper 
of  the  common  gaol  in  and  for  the  said  county  of  Berks,  there  to  be  kept 
and  imprisoned  in  the  gaol  aforesaid,  according  to  and  in  pursuance  of  the 
judgment  and  sentence  aforesaid;  and  the  said  J.  S.  him  the  said  J.  N. 
then*  and  there  had  in  the  custody  of  him  the  said  J.  8.,  for  the  cause 
aforesaid,  in  the  gaol  aforesaid.  And  the  jurors  first 
[  *55d  ]  ^aforesaid  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  J.  S.  late  of  the  parish  of  L.,  in  the  said  county  of 
Berks,  yeoman,  afterwards,  and  before  the  expiration  of  the  six  calendar 
months  for  which  the  said  J.  N.  was  so  ordered  to  be  imprisoned  as 
aforesaid,  and  whilst  the  said  J.  N.  was  so  in  the  custody  of  the  said  J. 
S.  as  such  keeper  of  the  said  common  gaol  as  aforesaid,  to  wit,  on  the 
third  day  of  August,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  feloniously,  [if  the  offence  for  which  J,  JV*.  was  con- 
victedwere  a  felony]  ^  unlawfully,  voluntarily,  and  contemptuously,  did  per- 
mit and  suffer  the  said  J.  N.  to  escape,  and  go  at  large  whithersoever  he 
would;  whereby  the  said  J.  N.  did  then  and  there  escape  out  of  the  said 
prison,  and  go  at  large  whithersoever  he  would;  in  contempt  of  our  said 
lady  the  Queen  and  her  laws,  contrary  to  the  duty  of  the  said  J.  S.,  so 
being  keeper  of  the  gaol  aforesaid,  in  manifest  hindrance  of  justice,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

cS  voluntary  escape  amounts  to  the  same  tffence^  and  is  punishable  in 
the  same  degree^  as  the  offence  of  which  the  prisoner  was  guilty,  and  for 
which  Ite  was  in  custody,  whether  treason,  felony,  or  trespaes,     7%e  officer. 
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htmwerj  cannot  be  thut  pnmthtd  %ni\l  after  the  original  delinquent  ka$ 
been  eonoicted;  but  before  eueh  eonviction^  he  may  be  fined  and  imprison* 
ed  at  for  a  misdemeanor.  4  BL  Com.  130;  1  Hi/e,  234;  2  Hawk,  c* 
19,1.22. 

Evidence. 

Pro7e  the  conviction  of  J.  N.,  and  that,  upon  bis  conviction,  he  was 
remanded  or  committed  to  the  custody  of  the  defendant,  as  keeper  of  the 
common  gaol  of  the  county  of  Berks.  This  may  be  proved  by  the  cer« 
tificate  of  the  clerk  of  assize  or  other  clerk  of  the  court  in  which  the  of- 
fender shall  have  been  convicted,  which,  together  with  proof  of  identity, 
is  sufficient  evidence  of  the  nature  and  facts  of  the  conviction,  and  of  the 
species  and  period  of  the  confinement.  4  G.  4,  c.  64,  s.  44,  (ante,  p. 
550).  The  certificate  must  set  forth  the  efl^ect  and  substance  of  the  con- 
viction. R.  V.  Watson,  R.  &  R.  468.  Prove  him  afterwards  to  have 
been  in  the  custody  of  the  defendant,  in  pursuance  of  his  sentence.  And, 
lastly,  prove  the  escape.  It  does  not  seem  to  be  necessary  to  prove  that 
the  escape  was  voluntary;  the  law,  it  should  seem,  will  presume  that,  until 
the  contrary  appear. 


Sect.  2. 

BREACH    or   PRISON. 

Statutes. 

I  Ed.  2,  St.  2,  c.  1.] — Concerning  prisoners  which  break  prison,   our 
lord  the  King  willeth  and  commandeth,  that  none  from  henceforth  that 
breaketh  prison  shall  have  judgment  of  life  or  member  for  breaking  of 
prison  only,   except  the  cause    for    which  he  was  taken 
*and  imprisoned  did  require  such  judgment,  if  he  had  been  con-  [  *554  ] 
victed  thereupon  according  to  the  law  and  custom  of  the  realm, 
albeit  in  times  past  it  hath  been  used  otherwise. 

7  &  8  G.  4,  c.  28,  8.  8 — Offences  not  punishable  by  particular  Stat' 
iito]*-Enacts,  that  every  person  convicted  of  any  felony,  not  punishable 
with  death,  shall  be  punished  in  the  same  manner  prescribed  by  the  statute 
or  statutes  specially  relating  to  such  felony;  and  that  every  person  convict- 
ed of  any  felony,  for  which  no  punishment  hath  been,  or  hereafter  may  be, 
specially  provided,  shall  be  deemed  to  be  punishable  under  this  act,  and 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  tbe 
teas  for  the  term  of  seven  yean,  or  to  be  imprisooed  for  any  term  not.exp 
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ceedingtwo  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  paUiel/ 
or  privately  whipped,  (if  the  court  shall  sotbiok  fit)>  io  addilioD  to  meh 
imprisooment. 

Sect.  9^^P/ace  and  Mode  of  tmprisonnunt] — With  regard  to  the 
place  and  mode  of  imprisonment  for  all  offences  punishahle  under  this  act, 
enacts,  that  where  any  person  shall  he  convicted  of  any  offence  punishable 
Under  this  act,  for  which  imprisonment  may  he  awarded,  it  shall  be  law- 
ful  for  the  court  to  sentence  the  offender  to  be  imprisoned  or  to  be  impris- 
t>ned  and  kept  to  hard  labour  in  the  common  gaol  or  house  of  correction, 
and  also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement  for 
the  whole  or  any  portion  or  portions  of  sach  imprisonment,  or  of  such  im- 
prisonment with  hard  labour,  as  to  the  court  in  its  discretion  shall  seem 
meet.     See  7  W.  4  &  1  Vict.  c.  90,  s.  5,   (ante,  p.  169^ 

Indicinuni  for  brtaking  Pri$on, 

Proceed  a$  in  the  precedent  antCy  p.  550,  to  the  uorde  ^'until  he  by  due 
course  or  law  should  he  discharged,"  in  the  descriplion  of  the  warratU 
of  eommitment,  and  then  proceed  thus:}  by  virtue  of  which  said  warrant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  the  said  J.  N.  was  taken  and  conveyed  to  the 
said  gaol  of  Newgate,  and  then  and  there  delivered  to  one  W.  8.,  the 
keeper  of  the  said  gaol,  and  the  said  W.  S.,  keeper  of  the  said  gaol, 
then  and  there  received  him  the  said  J.  N.,  in  his  custody  in  the  gaol  of 
Newgate,  aforesaid.  *  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  N.,  late  of  the  parish  of  B.,  in 
the  county  of  M.,  labourer,  afterwards,  and  whilst  he  so  remained  in  cus- 
tody of  the  said  W.  S.,  keeper  of  the  said  gaol,  under  and  by  virtue  of 
the  warrant  aforesaid,  to  wit,  on  the  third  day  of  September  in  the  year 
last  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  feloniously,  [if  he  wu  committed  for  treason  or  felony],  un^ 
lawfully,  wilfully,  and  injuriously  did  break  the  gaol  of  Newgate  aforesaid 
by  then  and  there  cutting  and  sawing  two  iron  bars  of  the  said  gaol,  and 
also  by  then  and  there  breaking,  cutting,  and  removing  a  great  quantity 
of  stone,  parcel  of  the  wall  of  the  gaol  aforesaid;  by  means  whereof  he 
the  said  J.  N.  did  then  and  there  escape,  and  go  at  large  whithersoever 

he  would;  to  the  great  hindrance  and  obstruction  of  justice,  in 
[  *555  ]  contempt  of  our  lady  the  Queen  and  her  laws,  to  the  evil  *ex- 

ample  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  The  venue  may 
he  laid  in  the  eotmty  where  the  offence  ieas  eommiited,  or  in  thai  inwhick 
ike  defendani  wt$  apprAended  and  retaken.  4  6.  4,  c.  64,  a.  44,  {aniOy 
p.  660) » 
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Felony i  if  the  defendant  were  in  etutodyfor  treaeon  or  felony^  1  Ed. 
S,  St.  2;  1  Hale^  612,  transporiationfor  seven  yearsy  or  imprisonvient  not 
exceeding  two  years^  with  or  without  hard  labour  for  the  p>hole  or  any 
part  of  the  imprisonment^  and  with  or  without  solitary  confinement^  7  ^ 
8  6.  4,  c.  28)  9.  9,  such  confinement  not  exceeding  one  month  at  any 
one  time^  nor  three  months  in  any  one  year^  7  W.  4  ^  I  Vict.  c.  90,  s.  5, 
{ante^  p.  169);  and.^  if  a  makj  to  be  oncCy  twice^  or  thrice  publicly  or  pn- 
vately  whipped^  in  addition  to  the  impri9onmenty  if  the  court  shall  think 
fit ;  7^8  6.  4,  c.  28,  9.  8  :  fine  and  imprisonment^  if  he  toere  in  custo^ 
dyfor  any  other  offence.     2  Hawk.  c.  18,  s.  21. 

Evidence. 

Prove  the  charges  before  (be  magistrate,  and  the  warrant,  as  directed 
ante,  p.  551.  Prove  that  the  defendant  was  afterwards  lodged  in  the 
goal  mentioned  in  the  indictment,  in  the  custody  of  the  keeper;  and  prove 
that,  while  in  custody  there  under  the  warrant,  he  broke  the  gaol  and 
escaped. 

The  escape  roust  be  proved,  if  the  breaking  be  charged  as  a  felony  ; 
2  Hawk.  c.  18,  s.  12  ;  but  otherwise,  it  should  seem,  if  it  be  a  misde- 
meanor only.  And  the  breaking  proved  must  be  an  actual  breaking  : 
merely  getting  over  the  walls,  or  passing  out  through  a  door,  or  the  like, 
IS  an  escape  only,  and  not  a  breach  of  prison  ;  I  Hale,  611 ;  and  see  R. 
V.  Burridge,  3  P.  Wins.  439;  and  on  this  account,  it  should  seem  that 
the  manner  of  the  breaking  should  be  stated  in  the  indictment,  as  in  the 
above  precedent,  in  order  that  the  court  may  see  that  it  was  such  as  is 
necessary  in  law  to  constitute  a  breach  of  prison.  But  the  breaking  need 
not  be  intentional;  and  therefore  where  a  prisoner,  in  effecting  bis  escape, 
by  accident  threw  down  some  loose  bricks  at  the  top  of  the  prison  wall, 
placed  there  to  impede  escape  and  give  alarm,  it  was  holden  to  be  a  pri- 
son breach.     R.  v.  Haswell,  R.  &  R.  458. 

Every  place  where  a  man^s  person  is  lawfully  imprisoned,  whether  up- 
on accusation  or  after  conviction,  such  as  the  common  gaol,  the  consta- 
ble's house,  the  stocks,  &c.,  is  a  prison  within  the  meaning  of  the  statute; 
2  Hawk.  c.  18,  s.  4;  and  as  described  in  the  indictment,  so  it  must  be 
proved. 

Although  it  is  not  material,  in  this  case,  whether  the  defendant  were 
guilty  of  the  offence  for  which  be  was  imprisoned  or  not,  2  Hawk  c  18, 
s*  16,  yet  if  he  can  prove  that  no  such  ofience  was  ever  actually  com- 
mitted, or  that  be  was  arrested  and  detained  without  any  reasonable  cnnse 
of  suspicion  against  bim,  1  Hale,  610,  611,  or  if  he  have  been  subse- 
quently, indicted  for  the  ofience  and  acquitted,  tbis  will  be  a  sufficient  de- 
fence to  the  indictment  for  breach  of  prison. 

83 
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[   *556    ]  *AIDIN6    PRISONERS    TO    ESCAPE. 


StatiUe. 

4  6.  4,  c.  64^  s.  43 — Punishment] — Enacts,  that  if  any  person  shall 
convey  or  cause  to  be  conveyed  into  any  prison  to  which  this  act  shall 
extend,  any  mask,  vizor,  or  other  disguise,  or  any  instruroeDt  or  arms 
proper  to  facilitate  the  escape  of  any  prisoners,  and  the  same  shall  deliv- 
er or  cause  to  be  delivered  to  any  prisoner  in  such  prison,  or  to  aoy 
other  person  there,  for  the  use  of  any  such  prisoner,  without  the  consent 
or  privity  of  the  keeper  of  such  prison,  every  such  person  shall  be  deem- 
ed to  have  delivered  such  vizor  or  disguise,  instrument  or  arms,  with  in- 
tent to  aid  and  assist  such  prisoner  to  escape  or  attempt  to  escape  ;  and 
if  any  person  shall,  by  &oy  means  whatever,  aid  and  assist  any  prisoner 
to  escape  or  in  attempting  to  escape  from  any  prison,  every  person  so 
offending,  whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years. 

16  6.  1,  c.  31,  s.  1 — •Siding  Escapes.] — For  the  further  punisbnoent 
of  persons  who  shall  aid  or  assist  prisoners  to  attempt  to  escape  out  of 
lawful  custody,  enacts,  &c.,  that  if  any  person  shall,  from  and  after  the 
24th  day  of  June,  1743,  by  any  means  whatsoever,  be  aiding  or  assisting 
to  any  prisoner  to  attempt  to  make  his  or  her  escape  from  any  gaol,  al- 
though no  escape  be  actually  made,  incase  such  prisoner  then  was  attaint- 
ed or  convicted  of  treason^  or  any  felony  except  petty  larceny,  or  law- 
fully committed  to  or  detained  in  any  gaol  for  treason,  or  any  felony  ex- 
cept petty  larceny,  expressed  in  the  warrant  of  commitment  or  detainer, 
evbry  person  so  offending,  and  being  thereof  lawfully  convicted,  shall  be 
deemed  and  adjudged  guilty  of  felony,  and  shall  he  transported  to  one  of 
his  Majesty's  colonies  or  plantations  in  America,  for  the  term  of  seven 
years;  and  in  case  such  prisoner  then  was  convicted  of,  committed  to,  or 
detained  in  any  gaol  for  petty  larceny,  or  any  other  crime,  not  being  trea- 
son or  felony,  expressed  in  the  wan  ant  of  his  or  her  commitment  or  de- 
tainer, as  aforesaid,  or  then  was  in  gaol  upon  any  process  whatsoever  for 
any  debt,  damages,  costs,  sum  or  sums  of  money,  amounting  in  the  whole 
to  the  sum  of  one  hundred  pounds,  every  person  so  offending  as  aforesaid, 
and  being  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  to  be 
guilty  of  a  misdemeanor,  for  which  he  or  she  shall  be  liable  to  a  fine  and 
imprisonment. 

Sect.  2 — Conveying  inlo  Prison  the  Means  of  ESscape] — Enacts,  that 
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iT  any  person  shall,  from  and  after  the  said  24th  day  of  June,  1743,  con- 
vey or  cause  to  be  conveyed  into  any  gaol  or  prison,  any  vizor  or  other 
disguise,  or  any  inslrunsent  or  arms  proper  to  facilitate  the  escape  of  the 
prisoners,  and  the  same  shall  deliver  or  cause  to  be  delivered  to  any  pri- 
soner in  any  such  gaol,  or  to  any  other  person  there,  for  the  use  of  any 
such  prisoner,  without  the  consent  or  privity  of  the  keeper  or  under-keeper 
of  any  such  gaol  or  prison,  every  such  person,  although  no  escape 
or  attempt  to  escape  be  actually  *made,  shall  be  deemed  to  have  [  *557  ] 
delivered  such  vizor,  or  other  disguise,  instrument,  or  arms, 
with  an  intent  to  aid  and  assist  such  prisoner  to  escape  or  attempt  to 
escape;  and  in  case  such  prisoner  then  was  attainted  or  convicted  of  trea- 
son, or  any  felony  except  petty  larceny,  or  lawfully  committed  to  o|^  de- 
tained in  any  such  gaol  for  treason,  or  any  felony  except  petty  larceny, 
expressed  in  the  warrant  of  commitment  or  detainer,  every  person  so 
offending,  and  being  thereof  lawfully  convicted,  shall  in  like  manner  be 
deemed  and  adjudged  guilty  of  felony,  and  shall  be  transported  to  one  of 
his  Majesty's  colonies  or  plantations  in  America  for  the  term  of  seven 
years;  but  in  case  the  prisoner  to  whom,  or  for  whose  use,  such  vizor  or 
disguise,  instrument  or  arms,  shall  be  so  delivered,  then  was  convicted, 
committed,  or  detained  for  petty  larceny,  or  any  other  crime,  not  being 
treason  or  felony,  expressed  in  the  warrant  of  commitment  or  detainer, 
or  upon  any  process  whatsoever  for  any  debt,  damages,  costs,  sum  or 
sums  of  money,  amounting  in  the  whole  to  the  sum  of  one  hundred 
pounds,  every  such  person  so  ofiending,  and  being  thereof  lawfully  con- 
victed, shall  be  deemed  and  adjudged  to  be  guilty  of  a  misdemeanor,  for 
which  he  or  she  shall  be  in  like  manner  liable  to  a  fine  and  imprisonment. 

Sect.  3 — Jliding  Escape  from  ConstabWl — Enacts,  that  if  any  per- 
son shall,  from  and  after  the  24th  day  of  June,  1743,  aid  or  assist  any^ 
prisoner  to  attempt  to  make  his  or  her  escape  from  the  custody  of  any 
constable,  headborough,  tithingman,  or  other  officer  or  person,  who  shall 
then  have  the  lawful  charge  of  such  prisoner,  in  order  to  carry  him  or 
her  to  gaol,  by  virtue  of  a  warrant  of  commitment  for  treason  or  any 
felony  (except  petty  larceny)  expressed  in  such  warrant;  or  if  any  persoB 
shall  be  aiding  or  assisting  to  any  felon  to  attempt  to  make  his  escape 
from  on  board  any  boat,  ship,  or  vessel,  carrying  felons  for  transporta- 
tion, or  from  the  contractor  for  the  transportation  of  such  felons,  his 
assigns,  or  agents,  or  any  other  person,  to  whom  such  felon  shall  have 
been  lawfully  delivered  in  order  for  transportation;  then  every  persons  o  of- 
fending, and  being  lawfully  convicted  thereof,  shall  be  deemed  and  ad« 
judged  to  be  guilty  of  felony,  and  shall  be  transported  to  one  of  his 
Majesty's  colonies  or  plantations  in  America,  for  the  term  of  seven 
years. 


660  BREACH  OF  PRISON. 

Sect.  4 — Limitation] — Provides,  and  enacts,  that  tliere  shall  be  no 
prosecution  for  any  of  the  said  offences,  unless  such  prosection  be  com- 
menced wilhin  one  year  after  such  offence  committed. 


Indictment  for  cowfeying  Fik$  to  a  Prisonofy  to  enabU  him  io  onapo* 

Berkshire,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oatb 
present,  that,  before  and  at  the  time  of  the  committing  of  the  felony  here* 
inafter  mentioned,  to  wit,  on  the  third  day  of  August,  in  the  ninth  year  of 
the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  R.,  in  the 
county  of  B.,  one  J.  N.  was  a  prisoner,  and  in  custody  of  one  W.  S., 
in  the  common  gaol  in  and  for  the  county  of  Berks;  and  that  J.  S.,  late 
of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  afterwards,  and 
whilst  the  said  J.  N.  was  such  prisoner  and  in  custody  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parisli  aforesaid,  in 
[  *d53  ]  the  county  aforesaid,  feloniously  *did  convey  and  cause  to  be 
conveyed  into  the  gaol  aforesaid,  two  steel  files,  being  instru- 
ments proper  to  facilitate  the  escape  of  prisoners,  and  the  same  files,  be- 
ing such  instruments  as  aforesaid,  then  and  there  feloniously  did  deliver 
and  cause  to  be  delivered  to  the  said  J.  N.,  (^^  any  prisoner  or  other 
person  for  the  use  of  anyprisoner^^)^  the  said  J.  N.  then  and  there  being 
such  prisoner  in  custody  of  W.  S.  as  aforesaid,  without  the  consent  or 
privity  of  the  said  keeper  of  the  said  gaol;  which  said  files,  being  such 
instruments  as  aforesaid,  .were  then  and  there  so  conveyed  into  the  said 
gaol,  and  delivered  to  the  said  J.  N.  by  the  said  J.  S.  as  aforesaid,  with 
the  felonious  intent  to  aid  and  assist  the  said  J.  N. ,  so  being  such  prisoner 
and  in  custody  at  aforesaid,  to  escape,  and  attempt  to  escape^  from  and 
out  of  the  said  gaol;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  QMr  lady  the  Queen,  her  crown 
and  dignity. 

Felony,  transportation  not  exceeding  fourteen  years,  4  G.  4,  c.  69, 
s.  43.  See  7  &  8  G.  4,  c.  38,  s.  10,  (ante,  p.  169).  This  statute 
applies  to  aH  prisons,  except  Bethlehem,  BrideweD,  the  King's  Bench 
and  Fleet  Prisons,  the  prison  of  the  Marshalsea  and  Palace  Court,  and 
the  Penitentiaries  at  ]Milbank  and  Gloucester.  With  respect  to  these^ 
the  offence  is  felony,  transportation  for  seven  years,  if  the  prisoner  were 
at  the  lime  convicted  of  treason  or  felony,  or  committed  for  treason  or 
felony  expressed  in  the  warrant;  misdemeanor,  fine,  and  imprisonment, 
if  convicted  or  committed  for  any  other  offence,  or  for  a  debt,  damages^ 
or  costs  in  a  civil  case  amounting  to  iOOZ.  16  G.  2,  c.  31,  s.  2.  'Aid- 
ing and  assisting  a  prisoner  to  attempt  an  escape  from  those  gaols,  although 
no  escape  be  actually  made,  is  punishable  in  the  same  manner.  Id.  s.  1. 
By  4  G.  4,  c.  64,  s.  !>  the  16  G.  2  is  repealed  so  far  as  relates  to  rlie 
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escape  of  any  prisoner  from  any  gaol  or  prison  to  which  that  act  shaJl 
extend;  and  see  ss.  2  and  76,  and  5  G.  4,  c.  85,  ss.  9  and  27.  It  is  a 
misdemeanor  indictable  at  common  law,  to  aid  a  person  to  escape  from 
custody,  who  is  confined  under  the  remand  of  the  Insolvent  Debtors' 
Court.  Reg.  v.  Allan,  C.  &  Mar.  295.  And  aiding  and  assisting  a  pris> 
oner,  in  custody  for  treason  or  felony,  to  make  his  escape  from  the  con- 
stable or  officer  conyeying  him,  uuder  a  warrant,  to  prison,  is  felony, 
transportation  for  seven  years.  16  6.  2,  c.  31,  s.  3.  An  indictment 
upon  the  latter  statute  must  set  forth  the  warrant,  &c»,  as  in  the  last  pre- 
cedent, to  the  asterisk  *,  and  then  proceed  to  allege  the  conveying  of  the 
files  as  above.  And  if  the  prisoner  wree  convicted  at  the  time  the  files 
were  conveyed  to  him,  it  must  be  stated  accordingly,  (as  ante,  p.  552). 
As  to  the  Penitentiary  at  Milbank,  see  56  G.  3,  c.  53,  s.  44;  59  G.  3, 
c.  136,  s.  17;  and  7  W.  4  &  1  Vict.  c.  91,  s.  1;  6  &  7  Vict.  c.  26. 
As  to  the  Pentonville  prison,  see  5  &  6  Vict.  c.  29,  ss.  24,  25.  Aid- 
ing and  assisting  prisoners  of  war  to  escape  is  felony,  transportation  for 
life,  or  fourteen  or  seven  years.  52  G.  3,  c,  156;  see  R,  «.  Martiui 
R.  &  R.  196.  As  to  aiding  and  assisting  persons  convicted  by  a  mili* 
tary  or  naval  court-martial  to  escapei  see  6  G.  4,  c.  5,  s.  ]3;  6  G*  4|  o» 
6,  s.  14. 

Evidence, 

To  support  this  indictment,  prove  that  J.  N.  was  in  custody,  and  a 
prisoner  in  the  gaol  mentioned  in  the  Indictment.  The  words  of  the 
statute  are,  **  any  prisoner."  Prove  that  whilst  J.  N.  was  so  in  custody, 
the  defendant  conveyed  to  him  one  or  more  files;  and 
*prove  that  such  files  were  calculated  to  facilitate  his  escape,  [  *559  ] 
by  filing  his  irons,  or  the  window  bars,  or  the  like.  The  mere 
delivery  of  such  instruments  shews  the  intent,  and  it  is  immaterial,  upon 
this  statute,  whether  an  escape  be  actually  made  or  not.  4  G.  4,  c.  64, 
s.  43.  No  time  is  limited  for  the  prosecution  of  offences  against  this 
statute. 

To  support  an  indictment  upon  the  stat.  16  G.  2,  c.  31,  prove  the 
charge  before  the  magistrate,  the  warrant,  and  that  J.  N.  was  in  custody 
in  gaol,  under  the  warrant.  Where  the  commitment  was  on  suspicion  of 
felony,  it  was  bolden  not  to  be  within  that  act,  which  extends  only  to 
cases  where  the  offence  is  clearly  and  plainly  expressed  in  the  warrant, 
or  where  the  prisoner  stands  convicted  of  it.  R.  v.  Wafker,  1  Leach, 
97:  and  see  Id.  98,  n.,  363.  If  a  prisoner  be  convicted,  it  is  an  offence 
within  this  statute  to  deliver  instruments  to  him  to  facilitate  his  escape, 
though  he  be  pardoned  of  the  offence  of  which  he  was  convicted,  on 
condition  of  transportation,  and  even  though  the  party  delivering  the  in- 
struments did  not  know  of  what  specific  offence  the  prisoner  was  convict- 
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ed.  R.  V,  Shaw,  R.  &  R.  526.  Prove  the  delivery  of  the  files,  as 
above,  and,  lastly,  prove  the  offence  to  have  been  committed  within  one 
year  next  before  the  commencement  of  the  prosecution.  16  6.  2,  c.  31, 
s.  4.  This  statute  does  not  extend  to  cases  where  an  actual  ttcapt  is 
made.     R.  v.  Tiiley,  2  Leach,  662. 


Sect.  3. 

RESCUE. 

Statute, 


I  &  2G.  4,  c.  88,  s.  1.] — Whereas  divers  daring  attempts  have  of  late 
been  made  to  effect  the  rescue  or  prevent  the  detention  of  persons  charg- 
ed with  or  committed  for  or  on  suspicion  of  felony;  and  whereas  it  might 
tend  more  effectually  to  prevent  the  commission  of  such  offences,  if  such 
further  provisions  were  made  for  the  punishment  of  persons  who  may 
liereafter  be  convicted  thereof,  as  are  hereinafter  enacted:  Be  it  therefore 
enacted,  that  from  and  after  the  passing  of  this  act,  if  any  person  shall 
rescue,  or  aid  and  assist  in  rescuing,  from  the  lawful  custody  of  any  con- 
stable, officer,  headborough,  or  other  person  whomsoever,  any  person 
charged  with,  or  suspected  of,  or  committed  for  any  felony,  or  on  suspi- 
cion thereof,  then,  if  the  person  or  persons  so  offending  shall  be  convict- 
ed of  felony,  and  be  entitled  (o  benefit  of  clergy,  and  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  one  year,  it  shall  be  lawful  for  the 
court,  by  or  before  whom  any  such  person  or  persons  shall  be  convicted,  ' 
to  order  and  direct,  in  case  it  shall  think  fit,  that  such  person  or  persons, 
bstead  of  being  so  fined  and  imprisoned  as  aforesaid,  shall  be  transported 
beyond  the  seas  for  seven  years,  or  be  imprisoned  only,  or  be  imprisoned 
and  kept  to  hard  labour  in  the  common  gaol,  house  of  correction,  or 
penitentiary  house,  for  any  term  not  less  than  one  and  not  exceeding  three 
years. 

[  *660  ]  *25  G.  2,  c.  37,  s.  9 — Rticxdng  Murdtrtrt  tohile  proceed- 
ing to  Execution.] — Be  it  enacted  by  the  authority  aforesaid, 
that  if  any  person  or  persons  whatsoever  shall  by  force  set  at  liberty 
or  rescue,  or  attempt  to  rescue  or  set  at  liberty  any  person  out 
of  prison,  who  shall  be  committed  for  or  found  guilty  of  murder,  or  rescue, 
or  attempt  to  rescue,  any  person  convicted  of  murder,  going  to  execution, 
or  during  execution,  every  person  so  offending  shall  be  deemed,  taken, 
and  adjudged  to  be  guilty  of  felony,  and  shall  suffer  death,  without  bene- 
fit of  clergy. 


RESCUE.  gQ3 

7  W«  4  &  1  Vict.  c.  91,  s.  1 — PunUhment  for  re$eu%ng  Murderers] 
—Recites  25  G.  2,  c.  37,  s.  9,  and  enacts,  that  if  any  person  shall,  after 
iha  commencement  of  this  act,  (1  Oct.  1837),  be  convicted  of  the  of- 
fence thereinbefore  mentioned,  such  person  shall  not  suffer  death,  or  have 
sentence  of  death  awarded  against  him  or  her  for  the  same,  but  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years* 

Sect.  3 — Place  and  Mode  of  Impriionment*] — (Ante,  p.  468). 


Indictment  for  the  Rescue  of  a  Felon  from  a  Constable. 

State  the  charge  before  the  magistrate^  the  warranty  the  delivery  of  it 
to  the  constable  J  and  J.  A*.'<  being  in  his  custody  under  it^  as  in  the  pre- 
cedent antCy  p.  550,  to  the  xsords  ^^  together  with  the  warrant  aforesaid'' 
inclusive.  Then  proceed  /Ati^J— And  the  jurors  aforesaid,  upon  their 
oaih  aforesaid,  do  further  present,  that  the  said  J.  N.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  labourer,  and  J.  T.  late  of  the  same  place, 
labourer,  afterwards,  and  whilst  the  said  J.  N.  was  in  the  custody  of  the 
said  J.  S.,  under  the  said  warrant  as  aforesaid,  and  whilst  the  said  J.  S. 
was  conveying  the  said  J.  N.  under  and  by  virtue  of  the  warrant,  to  the 
said  gaol  of  Newgate,  to  wit,  on  the  day  and  year  last  aforesaid,  with 
force  and  arms,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  in  and 
upon  the  said  J.  S.,  (then  and  there  being  a  constable  as  aforesaid,  and 
then  and  there  lawfully  having  the  said  J.  N.  in  his  custody,  by  virtue  of 
the  said  warrant,  for  the  cause  aforesaid) ,  in  the  due  execution  of  his  said 
office  then  and  there  being,  did  make  an  assault,  and  him  the  said  J.  S. 
then  and  there  did  beat,  wound,  and  ill-treat;  and  that  the  said  J.  T., 
the  said  J.  N.  out  of  the  custody  of  the  said  J.  S.,  and  against  the  will 
of  him  the  said  J.  S.,  then  and  there  unlawfully  and  forcibly  did  rescue 
and  put  at  large,  to  go  whithersoever  he  would;  and  that  the  said  J.  N., 
himself  out  of  the  custody  of  the  said  J.  S.,  and  against  the  will  of  him 
the  said  J.  S.,  then  and  there  unlawfully  and  forcibly  did  rescue  and  put 
at  large,  to  go  whithersoever  he  would;  to  the  great  hindrance  of  justice, 
in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Fine  and  imprisonment^  as  for  a  misdemeanor^  if  the  party  rescued  be 
not  convicted  of  the  offence  for  %9hxch   he  was  in  custody; 
2  Hawk.  *c.  21,  s.  8;  but  if  convicted,  then,  if  for  high  trea-  [  *56l  ] 
son,  the  rescue  is  high  treason;  if  for  felony,  felony;  if  for  a 
roisdemeaoori  a  misdemeanor.     1  Hale,  607.     If  the  rescuers  be  con* 
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victed  of  fek)oy,  the  court,  at  its  discretion}  may  adjudge  them  to  be  trans- 
ported for  seven  years;  or  to  be  imprisooed,  or  imprisoned  and  kept  to 
hard  labour,  for  not  less  than  one  year  nor  more  than  three  years.  1  fc  2 
(y.  4,  c.  96,  s.  1.  See  7  &  8  G.  4,  c.  28,  s.  10,  (ante,  p.  169).  Res. 
cuing,  or  attempting  to  rescue,  a  person  convicted  of  murder,  whilst  pro- 
ceeding to  execution,  or  rescuing  out  of  prison  a  person  committed  or 
convicted  for  murder,  is  felony,  25  G.  2,  c.  37,  s.  9,  transportation  for 
life,  or  for  not  less  than  fifteen  years,  or  imprisonment  not  exceeding  three 
years,  7  W.  4  &  1  Vict.  c.  91,  s.  1,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  not  exceeding  one  month  at  any  one 
time,  or  three  months  in  any  one  year.  Id.  s.  2,  (ante,  p.  468).  Res- 
cuing oflTenders  under  sentence  of  transportation  from  the  custody  of  the 
superintendent,  frc,  conveying  them,  is  punishable  in  the  same  manner 
as  if  the  party  had  been  confined  in  gaol.     5  G.  4,  c.  84,  s,  22,  tn- 

See  a  precedent  of  an  indictment  for  rescuing  a  distress  for  rent,  Cro. 
Cir.  Com.  409;  and  for  rescuing  cattle,  (taking  damage  feasant)  out  of  a 
pound.     Id.  410.     R.  v,  Bradshaw,  7  C.  &  P.  233. 

Evidence. 

4 

Prove  the  charge  before  the  magistrate,  the  warranty  and  that  J.  14. 
was  in  the  custody  of  J.  S.  under  the  warrant.  If  the  party  were  convict- 
ed, the  conviction  may  be  proved  by  a  certificate  of  the  proper  officer. 
4  G.  4,  c.  64,  s.  44,  (ante,  p.  550).  and  5  G.  4,  c.  84,  s.  24,  infrd. 
And  prove  that  whilst  so  in  custody  the  defendant  forcibly  rescued  him, 
as  stated  in  the  indictment.  A  warrant  of  a  justice  of  the  peace  to  ap- 
prehend a  party,  founded  on  a  certificate  of  the  clerk  of  the  peace,  that 
an  indictment  for  a  misdemeanor  had  been  found  against  such  party,  is 
good;  and,  therefore,  if  upon  such  warrant  the  party  be  arrested  and  af- 
terwards rescued,  those  who  are  guilty  of  the  rescue  may  be  convicted 
of  a  misdemeanor.     R.  v.  Stokes,  5  C  &  P.  148. 

As  to  evidence  for  the  defendant,  it  may  be  observed,  that  any  circum- 
stances that  will  excuse  a  breach  of  prison  will  excuse  a  rescue.  (See 
ante,  p.  555).     2 Hawk.  c.  21,  ss.  1,  2. 


Sect.  4. 
returning  from  transportation. 

Stattde. 

6  G.  4,  €•  84,  s.  22 — Pvniskment — Venue — ] — ^Enacts,  that  if  any 
offender  who  shall  have  been  or  shall  be  sentenced  or  ordered  to  be  trans* 
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ported  or  banished,  or  who  shall  have  agreed  or  shall  agree  to  traos* 
port  or  banish  himself  or  herself  on  certain  conditions, 
^either  for  life  or  any  number  of  years^  under  tiie  provisions  of  [  *562  ] 
this  or  any  former  act,  shall  be  afterwards  at  large  within  any 
part  of  his  Majesty's  dominions,  without  some  lawful  cause,  before  the 
expiratioci  of  the  term  for  which  such  offender  shall  have  been  sentenced 
or  ordered  to  be  transported  or  bauisfaed,  or  sball  have  so  agreed  to  trans- 
port or  banish  himself  or  herself,  every  such  offender  so  being  at  large, 
being  thereof  lawfully  convicted,  shall  suffer  death  as  in  cases  of  felony, 
without  the  benefit  of  clergy;  and  such  offender  may  be  tried  either  in  the 
county  or  place  where  he  or  she  slrall  be  apprehended,  or  in  that  from 
whence  he  or  she  was  ordered  to  be  transported  or  banished;  and  if  any 
person  shall  rescue  or  attempt  to  rescue,  or  assist  in  rescuing  or  attempt- 
ing, to  rescue  any  such  offender  from  the  custody  of  such  superintendent 
or  overseer,  or  of  any  sheriff  or  gaoler,  or  other  person  conveying,  remov- 
ing transporting,  or  recooveying  him  or  her,  or  sball  convey  or  cause  to 
be  conveyed  any  disguise,  instrument  for  effecting  escape  or  arms,  to  such 
offender,  every  such  offence  sball  be  punishable  in  the  same  manner  as  if 
such  offender  bad  been  confined  in  a  gaol  or  prison  in  the  custody  of  the 
sheriff  or  gaoler,  for  the  crime  of  which  such  offender  shall  have  been  con- 
victed; and  whoever  shall  discover  and  prosecute  to  cotiviction  any  such 
offender  so  being  at  large  within  this  kingdom,  sball  be  entitled  to  a  reward 
of  twenty  pounds  for  every  such  offender  so  convicted. 

Sect.  23 — Indictment] — Enacts,  that  in  any  indictment  against  any  of* 
fender  for  being  found  at  large  contrary  to  the  provisions  of  this  or  of  any 
other  act  now  made  or  hereafter  to  be  made,  and  also  in  any  indictment 
against  any  person  who  shall  rescue  or  attempt  to  rescue,  or  assist  in  res- 
cuing any  such  offender  from  such  custody,  or  who  shall  convey  or  cause 
to  be  conveyed  any  disguise,  instrument  for  effecting  escape,  or  arms,  to 
any  such  offender,  contrary  to  the  provisions  of  this  or  of  any  other  act 
now  made  or  hereafter  to  be  made,  whether  such  offender  shall  have  been 
tried  before  any  court  or  judge  within  or  without  tlie  United  Kingdom, 
or  before  any  naval  or  military  court-martial,  it  shall  be  sufficient  to  charge 
and  allege  the  order  made  for  the  transportation  or  banishment  of  such  of- 
fender, without  charging  or  alleging  any  indictment,  trial,  conviction,  judg- 
ment, or  sentence,  or  any  pardon  or  intention  of  mercy,  or  signification 
thereof,  of  or  against,  or  in  any  manner  relating  to  such  offender. 

Sect.  24 — Evidence  of  Conviction] — Enacts,  that  the  clerk  of  the 
court  or  other  officer  having  the  custody  of  the  records  of  the  court  where 
such  sentence  or  order  of  transportation  or  banishment  shall  have  been 
passed  or  made,  shall,  at  the  request  of  any  person  on  his  Majesty's  be- 
half, make  out  and  give  a  certificate  in  writing,  signed  by  him,  containing 

84 
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tbe  effect  and  substance  oolj  (omittiog  the  formal  part)  of  eveiy  iodict- 
raent  and  convictioD  of  such  offender,  and  of  tbe  sentence  or  order  for 
bis  or  her  transportation  or  banishment,  (not  taking  for  tbe  same  more 
than  six  shillings  and  eight-pence),  which  certificate  shall  be  sufficient  evi- 
dence of  the  conviction,  or  sentence  or  order  for  the  transportation  or  ben- 
ishment  of  such  offender:  and  every  such  certificate,  if  made  by  the  clerk 

or  officer  of  any  court  in  Great  Britain,  shall  be  received  io 
[  ^563  ]  evidence,  *upon  proof  of  tbe  signature  and  official  character  of 

the  person  signing  the  same;  and  every  such  certificate,  if  made 
by  the  clerk  or  officer  of  any  court  out  of  Great  Britain,  shall  be  received 
in  evidence,  if  verified  by  the  seal  of  the  court,  or  by  tbe  signature  of  the 
judge,  or  of  one  of  the  judges  of  tbe  court,  without  further  proof. 

4  &  5  W.  4,  c.  67] — Recites  5  G.  4,  c.  84,  s.  22.,  and  enacts,  that 
so  much  of  the  recited  act  as  inflicts  the  punishment  of  death  upon  per- 
sons convicted  of  any  offence  therein  and  hereinbefore  specified,  shall  be 
and  the  same  is  hereby  repealed;  and  that  fron)  and  after  tbe  passing  of 
this  act,  any  person  convicted  of  any  offence  above  specified  in  the  said 
act  of  the  fifth  year  of  the  reign  of  bis  late  Majesty  King  George  the 
Fourth,  or  of  aiding  or  abetting,  counselling  or  procuring  tbe  coinnussion 
thereof,  shall  be  liable  to  be  transported  beyond  tbe  seas  for  his  or  her 
natural  life,  and  previously  to  transportation  shall  be  imprisoned,  with  or 
without  hard  labour,  in  any  common  gaol,  house  of  correction,  prison,  or 
penitentiary,  for  any  term  not  exceeding  four  years. 


Indictment  for  rttuming  from  Transportation. 

Middlesex,  to  wit: — The  jurors  for  our   Lady  the  Queen   upon  their 
path  present,  that  heretofore,  to  wit,  [at  the   general   quarter  sessions  of 

the  peace,  holden  at ,  so  continuing  the  caption  of  the  indictmtnl  to 

the  words  ^^county  committed,"  {see  ante^  p,  90);  then  proceed  thus]:  it 
was  ordered  that  J.  S.  should  be  transported  for  the  term  of  seven  years, 
to  such  place  beyond  the  sens  as  our  said  lady  the  Queen,  by  and  with 
the  advice  of  her  privy  council,  should  appoint^  which  said  order  still  re- 
mains in  full  force  and  effect,  and  not  in  tbe  least  reversed  or  made  void. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  8.  afterwards,  that  is  to  say,  after  he,  the  said  J.  S.,  was 
so  ordered  to  be  transported  as  aforesaid,  and  before  the  expiration  of  (he 
term  of  seven  years  for  which  he  the  said  J.  S.  was  so  ordered  to  be 
transported  as  aforesaid,  to  wit,  on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  feloniously  and  unlaw* 
fully,  and  without  any  lawful  cause  or  excuse  whatsoever,  was  at  large 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  tbe 
parbh  of  B.,  in  the  county  of  M.,   aforesaid;  against  the   form   of   the 
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statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

It  is  suffieieni  in  ihe  indietmeni  to  charge  and  alkge  the  order  made  for 
the  transportoHan  or  sentence  of  the  offender^  without  charging  or  alleging 
any  indictment,  trials  conviction^  judgmtnt,  or  sentence^  or  any  pardon, 
or  intention  of  mercy,  or  signification  thereof  of  or  against,  or  in  any 
manner  reloHng  to  such  ojender.  5  G.  4,  c.  84,  s.  23.  See  R.  v. 
Fitzpatrick,  R.  &  R.  512.  The  tenue  may  be  laid  either  in  the  county 
where  the  defendant  was  apprehended,  or  in  the  county  whence  he  was  or-- 
dered  to  be  transported.     5  G.  4,  c.  84,  s.  22. 

Felony.  5  6.  4,  €.  84,  s.  22.  Transportation  for  life,  withpreinou^ 
imprisonment,  with  or  without  hard  labour,  for  any  term  not  exceeding 
four  years,  4  4^  5  FT.  4,  c.  67.  This  offence  is  not  triable 
at  any  ^quarter  sessions.  5  4^6  Fict.  c.  38,  t.  1,  {ante,  p.  [  *564  ] 
69).  There  are  several  other  statutes  in  particular  cases.  See 
59  G.  S,  e.  113,  s.  17;  56  G.  3,  c.  64,  s.  44;  56  G.  3,  c.  63,  s.  45, 
as  to  the  Penitentiary;  6  G.  4,  c.  85,  s.  18,  and  4  4^  5  Vict.  c.  56,  Sn. 
I,  as  to  offenders  transported  from  St.  Helena;  also  the  Mutiny  Act,  and 
the  act  relating  to  the  marine  forces  (annual) . 

Evidence. 

Prove  the  order  of  transportation  by  a  certificate  in  writing,  which  the 
clerk  of  the  court,  or  other  officer  having  the  custody  of  the  records  of 
the  court  where  such  order  was  made,  muit  give  upon  application,  and 
which  is  made  evidence  upon  proof  of  tlie  signature  and  official  character 
of  the  person  signing  the  same;  or  if  it  be  a  court  out  of  Great  Britaio, 
if  verified  by  the  seal  of  the  court>  or  by  the  signature  of  the  judge  or 
one  of  the  judges  of  the  court,  without  further  proof.  5  6.  4,  c.  84,  s. 
24.  The  certificate  roust  contain  the  effect  and  substance  of  the  indict- 
ment and  conviction  of  such  offender,  and  of  the  sentence  or  order 
for  transportation;  merely  stating  that  the  prisoner  was  convicted  of  felo- 
ny, without  stating  the  nature  of  the  felony,  is  insufficient.  R.  v.  Wat- 
son, R.  &  R.  463.     You  must  also  prove  the  prisoner's  identity. 

Prove,  also,  that  the  defendant  was  at  large  before  the  expiration  of  the 
seven  years  for  which  be  was  ordered  to  be  transported;  and  it  is  for  the 
defendant  to  shew  that  be  was  justified  in  being  at  large,  as,  for  instance, 
that  he  was  pardoned  or  the  like. 

The  judge,  at  the  trial  has  power  to  order  the  county  treasurer  to  pay 
the  prosecutor  the  reward  under  the  5  G.  4,  c.  84,  s.  22.  Reg.  v.  Em- 
mons, 2  M.  &  Rob.  279. 
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Sect.  5. 

PERJURY. 


Statute. 

3  G.  4,  c.  114.]— (Post,  p.  590). 

2  G.  2,  c.  25,  s.  2 — Punishment.'] — The  more  eSectualijr  to  deter 
persons  from  committing  wilful  and  corrupt  perjury,  or  subornatioD  of 
perjury,  enacts,  that  besides  the  punishment  already  to  be  inflicted  by 
law  for  so  great  crimes,  it  shall  and  may  be  lawful  for  the  court  or  judge, 
before  whom  any  person  shall  be  conricted  of  wilful  and  corrupt  perjury, 
or  subornation  of  perjury,  according  to  the  laws  now  in  being,  to  order 
such  person  to  be  sent  to  some  house  of  correction  within  the  same  coun- 
ty, for  a  time  not  exceeding  seven  years  there  to  be  kept  to  hard  labour 
during  all  the  said  time,  or  otherwise  to  be  transported  to  some  of  his 
Majesty's  plantations  beyond  the  seas,  for  a  term  not  exceeding  seven 
years,  as  the  court  shall  think  most  proper;  and  thereupon  judgment  shall 
be  given,  that  the  person  convicted  shall  be  committed  or  transported 
accordingly,  over  and  beside  such  punishment  as  shall 
[  *565  ]  be  ^adjudged  to  be  inflicted  on  such  person,  agreeable  to  the 
laws  now  in  being;  and  if  transportation  be  directed,  the  same 
shall  be  executed  in  such  manner  as  is  or  shall  be  provided  by  law  for  the 
transportation  of  felons;  and  if  any  person,  so  committed  or  transported, 
shall  voluntarily  escape  or  break  prison,  or  return  from  transportation,  be- 
fore the  expiration  of  the  time  for  which  he  shall  be  ordered  to  be  trans- 
ported, as  aforesaid,  such  person,  being  thereof  lawfully  convicted,  sliall 
suffer  death  as  a  felon,  i^ithout  benefit  of  clergy,  and  shall  be  tried  for 
such  felony  in  the  county  where  he  so  escaped,  or  where  he  shall  be  ap- 
prehended. 

7  W.  4,  i  1  Vict.  c.  23— Pt/fory  a6o/w^«dJ— Enacts,  that  judgment 
shall  not  be  given  or  awarded  against  any  person  or  persons  convicted  of 
any  offence,  that  such  person  or  persons  do  stand  in  or  upon  the  pillory, 
Bny  law,  statute,  or  usage  to  the  contrary  notwithstanding:  provided  that 
nothing  herein  contained  shall  extend  or  be  construed  to  extend  in  any 
manner  to  change,  alter,  or  affect  any  punishment  whatsoever  which  may 
now  by  law  be  inflicted  in  respect  of  any  offence,  except  only  the  pun- 
ishment of  pillory. 

23  G.  2,  c.  11,  s.  1 — Form  of  Indictment  for  Perjury,'] — Whereas, 
by  reason  of  difiiculties  attending  prosecutions  for  perjuryand  subornation       ^ 
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of  perjury,  those  heinous  crimes  have  gone  unpunished,  whereby  wicked 
and  eviUdisposed  persons  are  daily  more  and  more  emboldened  to  coounit 
the  same,  to  the  great  dishonour  of  God,  and  manifest  let  and  hindrance  of 
justice;  for  remedy  whereof  be  it  enacted,  &c.  That  in  every  inforina* 
tion  or  indictment  to  he  prosecuted  against  any  person  for  wilful  and 
corrupt  perjury,  it  shall  he  sufficient  to  set  forth  tlie  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  court,  or  before  whom, 
the  oath  was  taken,  (averring  such  court  or  person  or  persons  to  have 
competent  authority  to  administer  the  same),  together  with  the  proper 
averment  or  averments  to  falsify  the  matter  or  matters  wherein  the  perjury 
or  perjuries  is  or  are  assigned,  without  setting  forth  the  bill,  answer,  in- 
formation, indictment,  declaration,  or  any  part  of  any  record  or  proceed* 
ing,  either  in  law  or  equity,  other  than  as  aforesaid;  and  without  setting 
forth  the  commission  or  authority  of  the  cour^,  or  person  or  persons,  be- 
fore whom  the  perjury  was  committed;  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding. 

Sect*  2 — Form  of  Indieiment  for  Subomaiion  of  Perjury] — Enacts, 
that  in  every  information  or  indictment  for  subornation  of  perjury,  or  for 
corrupt  bargaining  or  contractiug  with  others  to  commit  wilful  and  corrupt 
perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant,  without  setting  forth  the  bill,  answer,  infor- 
mation, indictment,  declaration,  or  any  part  of  any  record  or  proceeding, 
either  in  law  or  equity,  and  without  setting  forth  the  commission  or  autho- 
rity of  the  court,  or  person  or  persons,  before  whom  the  perjury  was 
committed,  or  was  agreed  or  promised  to  be  committed;  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding. 

Sect.  5 — ProHCUtions  by  direction  of  Judge] — And  the  better  to 
prevent  great  offenders  from  escaping  punishment  by  reason  of 
the  *expeDse  attending  such  prosecutions,  enacts,  that  it  shall  [  *566  ] 
and  may  be  lawful  to  and  for  any  of  bis  Majesty's  justices  of 
assise,  or  mri  pnia,  or  general  gaol  delivery,  or  of  any  of  the  great 
sessions  of  the  principality  of  Wales,  or  of  the  counties  palatine,  and 
they  are  hereby  authorized,  (sitting  the  court,  or  within  twentyfour  hours 
after),  to  direct  any  person  examined  as  a  witness  upon  any  trial  before 
him  or  them,  to  be  prosecuted  for  the  raid  offence  of  perjury,  in  case 
there  shall  appear  to  him  or  them  a  reasonable  cause  for  such  prosecu- 
tion, and  that  it  shall  appear  to  him  or  them  proper  so  to  do;  and  to  as- 
sign the  party  injured,  or  other  person  undertaking  stich  prosecution, 
counsel,  who  shall,  and  are  hereby  required  to  do  their  duty,  without  any 
fee,  gratuity,  or  revrard  for  the  same;  and  every  such  prosecution,  so  di- 
rected as  aforesaid,  shall  be  carried  on  without  payment  of  any  tax  or 
duty,  and  without  payment  of  any  fees  in  court,  or  to  any  officer  of  the 


^0  PERJURY. 

court  who  might  otherwbe  claim  or  demand  the  same;  and  the  clerk  of 
assize,  or  his  associate  or  protbonotary,  or  other  proper  officer  of  the 
court,  (who  shall  be  attending  when  such  prosecution  is  directed),  shall 
and  is  hereby  required  without  any  fee  or  reward,  to  give  the  party  in- 
jured, or  other  person  undertaking  such  prosecution,  a  certificate  of  the 
same  being  directed,  together  with  the  names  of  the  counsel  assigned  him, 
by  the  court;  which  certificate  shall  in  all  cases  be  deemed  sufficieot 
proof  of  such  prosecution  having  been  directed  as  aforesaid;  provided 
that  no  such  direction  or  certificate  shall  be  given  in  evidence  upon  any 
trial  to  be  bad  against  any  person  upou  a  prosecution  so  directed  as 
aforesaid* 


Indictment  for  Perjury  in  an  Affidavit  to  hold  to  Bail. 

London,  to  wit: — The  jurors  of  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  London,  grocer,  wickedly  and  maliciously 
contriving  and  intending  unjustly  to  aggrieve  one  J.  N.,  and  to  pat  bim 
the  said  J.  N.  to  great  expense,  and  abo  unjustly  and  maliciously  to  cause 
him  the  said  J.  N.  to  be  arrested  for  the  sum  of  fifty  pounds,  by  virtue  of  a 
certain  writ  of  our  lady  the  Queen,  called  a  capias,  to  be  sued  out  and 
prosecuted  at  the  suit  of  him  the  said  J.  S.,  on  the  third  day  of  August, 
in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  at  Loodoo 
aforesaid,  at  the  parish  of  Saint  Dunstan  in  the  West,  in  the  ward  of  Fa* 
ringdon  Without,  came  in  his  proper  person  before  Sir  J.  P.,  knight,  then 
being  one  of  the  justices  of  the  court  of  our  lady  the  Queen  before  the 
Queen  herself,  and  then  and  there  produced  a  certain  affidavit  in  writing 
of  him  the  said  J.  S.,  and  then  and  there  before  the  said  Sir  J.  P.) 
knight,  in  due  form  of  law  was  sworn,  and  took  his  corporal  oath  upon 
the  Holy  Gospel  of  God  concerning  the  truth  of  the  matters  contained  in 
tbesaid  affidavit,  (he  the  said  Sir  J.  P.  knight,  then  and  there  having  a  law* 
ful  and  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  J.  S.  in  that  behalf) ;  and  that  the  said  J«  S.,  being  so  sworn  as  afore, 
said,  not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there,  upon  his  oath 
aforesaid,  before  tbesaid  Sir  J.  P., knight,  (the  said  Sir  J.  P.,  knight,  then 
and  there  having  a  lawful  and  competent  {>ower  and  authority  to  adminis* 

ter  the  said  oath  to  the  said  J.  S.  in  that  behalf),  falsely, 
[  *567  ]  corruptly,  knowingly,  wilfully,   and  maliciously,  *itt  and  by 

his  said  affidavit  in  writing,  did  depose  and  swear  (amongst 
other  things)  in  substance  and  to  the  effect  following,  that  is  to  say, 
that  J.  N.  (meaning  the  said  J.  N.  above  mentioned)  was  then 
justly  and  truly  indebted  unto  him  the  said  J.  S.  in  the  sum  of  fifty 
pounds,  for  goods  sold  and  delivered  by  the  said  J.  S.  to  the  said  J.  N., 


PERJURY,  671 

and  at  his  (ineaaiDg  the  said  J.  N.'s)  roquest;  as  in  and  by  the  said  affi-r 
davit  of  tbe  said  J.  S.  affiled  id  the  said  court  of  our  said  lady  the 
Queen  before  tbe  Queen  herself,  more  fully  and  at  large  appears:  Where- 
as in  truth  and  in  fact,  the  said  J.  N.,  at  the  time  the  said  J.  S.  took  his 
said  oath  and  made  his  affidavit  aforesaid,  was  not  indebted  to  him  tbe 
said  J.  S.  in  the  sum  of  fifty  pounds  for  goods  sold  and  delivered  by  the 
said  J.  S.  to  the  said  J.  N. ;  and  whereas,  in  truth  and  in  fact,  the  said 
J.  N.  was  not  then  indebted  to  the  said  J.  S.  in  the  sum  of  fifty  potuuto 
on  any  account  whatsoever;  and  whereas,  in  truth  and  in  fact,  the  said  J« 
N.  was  not  then  indebted  to  the  said  J.  S.  in  any  sum  whatsoever,  oo 
any  account  whatsoever:  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  S.,  on  the  third  day  of  August  in  the 
year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
before  the  said  Sir  J.  P.,  knight,  (he  the  said  Sir  J.  P.,  knight,  then 
and  there  having  such  power  and  authority  as  aforesaid),  by  his  own  act 
and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  fakely,  wickedly,  wilfully,  and  corruptly  did  commit 
wilful  and  corrupt  perjury;  to  the  great  displeasure  of  Almighty  God,  in 
contempt  of  our  lady  the  Queen  and  he»  laws,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  oflfending,  and  against  tbe  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  See  the  precedents,  4 
Wentv2d0,  249, 371;  Cro.  Cir.  Com.  339,  340,  356.  ^  It  is  not  neces- 
sary to  set  out  the  jurat  of  the  affidavit  R.  v.  Embden,  9  East,  437; 
nor  is  it  necessary  to  state  or  prove  that  the  affidavit  was  affiled  in  or  ex- 
hibited to  the  court,  or  in  any  manner  used  by  the  defendant  or  others. 
R.  V.  Crossley,  7  T.  R.  315.  But  the  indictment  must  shew  a  proceed- 
ing pending,  in  order  to  give  jurisdiction  to  the  person  administering  the 
oath.  Reg.  v.  Pearson,  8  C.  &  P.  119.  See  R.  o.  Koops,  6  A.  & 
Ell.  198:  Reg  r.  Gardiner,  2  Mood.  C  C.  95;  8  C.  &  P.  737. 
Where  the  perjury  was  charged  to  have  been  committed  in  an  affidavit 
sworn  on  an  interpleader  rule,  and  tbe  indictment  set  forth  the  circumstan- 
ces of  the  previous  trial,  tbe  verdict,  judgment,  and  execution,  the  notice 
by  the  defendant  to  the  sheriff  not  to  sell  the  goods,  and  his  affidavit  that 
they  were  his  property,  but  omitted  to  state  that  a  rule  had  been  obtained 
under  the  Interpleader  Act,  it  was  held  bad,  as  not  shewing  that  the  affi- 
davit was  made  in  a  judicial  proceeding.  Reg.  «.  Bishop,  C.  Mar.  302. 
And  where  the  indictment  stated  that  certain  persons  were  commissioners 
acting  in  the  execution  of  certain  acts  of  parliament  relating  to  the  duties 
of  assessed  taxes;  and  that  at  a  meeting  held  by  them  for  the  purpose  of 
hearing  and  determining  appeals  against  the  certififtate  of  supplementary 
charges  made  by  J.  L.,  crown  surveyor,  in  pursuance  of  the  said  acts,  a 
certain  appeal  of  one  W.  H.  came  on  in  due  form  of  law  to  be  heard; 
and  that  the  defendant  appeared  before  the  said  commissioners  as  a  wit- 
ness for  W.  H.  on  the  bearing  of  tbe  said  appeal,  and  took  his  corporal 
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oath,  &c. :  it  was  held  bad,  as  not  sufficientljr  shewing  that  the  oath  was 
taken  in  a  judicial  proceeding.  Overton  v,  Reg.,  4  Q.  B.  83;  3  6.  It 
D.  133.  See  also  Reg.  v.  Bartlett,  1  Dowl.  &  L.  95.  The  indict- 
ment must  allege  that  the  defendant  swore  wilfully  and  corraptljr.  R.  v. 
Stevens,  5  B.  &  C.  246.  Where  a  true  bill  for  perjury  was 
[  ^^568  ]  found,  and  the  judge  at  the  assises  ^having  refused  to  try  it  oo 
account  of  manifest  imperfections  in  the  record,  a  new  bill  was 
preferred,  whereupon  the  defendant  was  found  guilty;  but  a  new  trial  was 
granted;  and  then  the  prosecutor,  instead  of  taking  down  the  old  record 
again,  preferred  a  new  indictment,  (for  the  same  offence),  and  removed 
It  into  the  Court  of  King's  Bench  by  certiorari,  the  court  refused  to  staj 
proceedings  upon  that  indictment  until  the  prosecutor  paid  the  costs  of 
the  former  proceedings.  R.  ».  Tremeame,  5  B.  &  C.  761;  7  Dowl. 
&  Ry.  684. 

It  is  the  practice  of  the  Central  Criminal  Court  not  to  try  an  indictment 
for  perjury  arising  out  of  a  civil  action,  until  the  action  is  determined, 
unless  the  civil  action  be  postponed  by  the  court,  that  the  indictment  may 
be  tried  first.     R.  v.  Ashburn,  8  C.  &  P.  50. 

Perjury  is  punishable  at  conllnon  law  with  fine  and  imprisonment  (to 
hard  labour^  3  G.  4,  c.  114,  at  the  discretion  of  the  court;  and  by  stat. 
2  G.  2,  c.  25,  s.  2,  the  judge  may  order  the  party  to  be  transported,  or 
to  be  imprisoned  and  kept  to  hard  labour  in  the  house  of  correction,  for 
any  terra  not  exceeding  seven  years.  The  false  affirmation  of  a  Quaker, 
Moravian,  and  Separatist,  or  of  a  person  who  shall  have  been  a  Quaker, 
or  a  Moravian,  is  punishable  in  the  same  manner.  22  G.  2,  c.  46,  s.  36; 
9  G.  4,  c.  32,  s.  I;  3  &  4  W.  4,  c.  49;  3  &  4  W.  4,  c.  82;  1  &2 
Vict,  c-  77.  See  5  &  6  W.  4,  c.  62,  as  to  false  declarations  in  lieu  of 
oaths;  8  &  9  Vict.  c.  48,  as  to  declarations  in  lieu  of  oaths,  before  com- 
missioners in  bankruptcy;  and  1  &  2  Vict.  c.  105,  as  to  the  form  of  ad- 
ministering oaths:  (ante,  p.  155). 

The  ofTences  of  perjury  and  subornation  of  perjury,  &c.  are  not  tria- 
ble at  any  quarter  sessions.  See  5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 
Nor,  as  it  seems,  have  justices  of  the  peace  cognizance  of  the  offence  of 
perjury  at  common  law,  so  as  to  apprehend  or  commit  a  person  charged 
with  ii.  See  Reg.  v.  Bartlett,  1  Dowl.  &  L.  95;  2  Hawk.  c.  8,  s.64; 
1  Brod.  &  B.  548;  3  G.  &  D.  210. 

An  oath  or  affirmation,  lo  amount  to  perjury,  must  be  taken  in  a  judi- 
cial proceeding,  before  a  competent  jurisdiction:  it  must  also  be  material 
to  the  question  depending,  and  false.     R.  v,  Aylett,  1  T.  R.  69. 

1.  It  must  be  taken  in  a  judicial  proceeding.— As  if  the  defendant 
swear  falsely,  when  examined  as  a  witness  at  a  trial;  or  in  an  answer  to  a 
bill  in  equity;  6  Mod.  348;  3  Inst.  166;  or  in  depositions  in  a  court  of 
equity;  6  Mod.  348  ;  or  in  an  affidavit  in  the  court  of  Queen's  Bench, 
Common  Pleas,  Chancery,  Ac;  6  Mod.  343;  I  Show.  335,  397;  I  Ro. 
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Rep.  79,  per  Cofce,  C.  J.;  or  upon  a  commission  for  tbe  examination  of 
witnesses ;  Cro.  Car.  99;  see  1  Bos.  &  P.  240;  or  in  justifying  bail  in 
any  of  the  courts;  or  upon  an  examination  before  a  magistrate;  or  in  a 
judicial  proceeding  in  a  court  baron,  5  Mod.  348;  1  Mod.  55,  per  Ttoi^ 
den,  J.  or  ecclesiastical  court,  5  Mod.  34S,  or  any  other  court  whether  of 
record  or  not.  See  1  Hawk.  c.  69,  s.  3.  It  was  doubted  ^whether  purjury 
could  be  assigned  upon  the  oath  made  for  the  purpose  of  obtaining  a  mar- 
riage licence  ;  R.  v.  Alexander,  1  Leach,  63;  but  see  1  Vent.  370; 
and  In  R.  v.  Foster,  R.  ft  R.  459,  a  false  oath  taken  before  a  surrogate^ 
tO|  procure  a  marriage  license  was  holden  not  sufficient  to  support  a  pro- 
secution for  perjury.  In  such  a  case  it  has  been  usual  to  indict  as  for 
a  mere  misdemeanor  at  common  law.  If,  in  such  case,  the  indictment 
only  cbcirges  the  taking  the  false  oath,  without  stating  that  h  was  for  the 
purpose  of  procuring  a  license,  or  that  a  license  was  thereby  procured, 
the  party  cannot  be  punished  thereon  as  for  a  misdemeanor;  but 
if  tbe  purpose  is  to  obtain  a  licence,  and  the  license  is  ^obtained,  [  *569  ] 
and  the  marriage  had,  the  party  may  be  indicted  as  for  a  misde- 
meanor. R.  V.  Foster,  R.  &  R.  459.  But  see  now  stats.  3  G.  4,  c. 
75,  s.  10,  and  6  &  7  Will.  4,  c.  35,  s.  38,  which  subject  a  false  oath  or 
declaration  made  for  this  purpose  to  the  penalties  of  perj^r}^  Perjury 
may  be  assigned  upon  tbe  oath  against  simony,  taken  by  clergymen  at  the 
time  of  their  institution.     R.  v.  Lewis,  1  Str.  70. 

2.  It  must  be  taken  before  a  competent  jurisdiction. — For,  if  it  ap- 
pear to  have  been  taken  before  a  person  who  had  no  lawful  authority  to 
administer  it,  3  Inst.  165,  166,  or  who  had  no  jurisdiction  of  the  cause^ 
3  Inst.  166;  Yelr.  Ill,  the  defendant  must  be  acquitted.  See  R.  v. 
Crossley,  7  T.  R.  315;  1  Hawk.  c.  69,  ss.  3,  4;  Bac.  Abr.  Perjury, 
(A):  R.  9.  Dunn,  1  D.  &  R.  10:  R.  v.  Hanks,  5  C  &  P.  419.  But 
it  is  not  necessary  in  the  indictment  to  shew  the  nature  of  the  authority 
of  the  party  administering  the  oath.  R.  v.  Callanan,  6  B.  &  C.  102. 
An  indictment  for  perjury  upon  the  hearing  of  an  information  for  penalties 
under  the  Beer  Act,  i  W.  4,  c.  64,  s.  15,  did  not  allege  that  the  magis- 
trates were  acting  for  the  division  in  which  the  house  was  situated,  and 
upon  that  ground  was  held  lo  be  bad.  Reg.  v.  Rawlins,  8  C.  &  P.  439. 
Commissioners  of  bankruptcy  acting  under  a  fiat  grounded  on  an  insuffi- 
cient petitioning  creditor's  debt,  have  authority  to  take  examinations 
io  order  to  the  adjudication  that  tbe  party  is  a  bankrupt,  but  not 
afterwards;  and  therefore  a  person  swearing  falsely  before  them,  after  tbe 
adjudication,  is  not  guilty  of  perjury.  Reg.  v.  Ewington,  2  Mood.  C. 
C.  223;  C.  &  Mar.  319.  See  the  5  &  6  Vict.  c.  122,  s.  81.  A 
person  is  indictable  who  gives  false  evidence  before  a  grand  jury  on  a  bill 
of  indictment,  and  the  false  swearing  may  be  proved  by  the  evidence  of 
other  witnesses,  examined  before  them  on  the  same  bill.  Reg.  r.  Hughes » 
]  C.  &  K.  519. 
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3.  That  part  of  tbe  oath  upon  which  the  perjury  is  assigned,  mast  be 
material  to  the  matter  then  under  the  consideration  of  the  court,  3  Inst. 
167:  R.  9.  Nichol,  1  B.  &  Aid.  21. — As  for  instance,  if  a  witness  be 
asked  whether  goods  were  paid  for  on  a  particular  day,  and  he  answer  io 
the  affirmative — if  the  goods  were  really  paid  for,  though  not  on  that  par- 
ticular day,  it  will  not  be  perjury,  2  Ro*  Rep.  41  ^  42,  unless  the  day  be 
material.  So,  if  a  man  swear  that  J.  S.  beat  another  with  his  sword, 
and  it  turn  out  that  he  beat  him  with  a  stick,  this  is  not  perjury;  for  all 
that  was  material  was  the  battery.  Hetley,  97.  See  1  Hawk.  c.  69,  s. 
8.  But  perjury  may  be  assigned  upon  a  man's  testimony  as  to  tbe  credit 
of  a  witness.  2  Salk.  514.  So,  every  question  in  cross-examination 
which  goes  to  the  witness's,  credit  is  material  for  this  purpose.  Reg.  v. 
Overton,  2  Mood.  C.  C.  263;  C.  &  Mar.  655.  Or  he  may  be  perjured 
in  his  answer  to  a  bill  in  equity,  though  it  be  in  a  matter  not  charged  by 
the  bill.  5  Mod.  348;  umb.  1  Sid.  274,  106.  See  R.  v.  Dunston, 
Ry.  &  M.,  N.  P.  C.  109;  Reg.  v.  Yates,  C.  &  Mar.  132. 

4.  It  must  be  either  false  in  fact;  or,  if  true,  the  defendant  roust  not 
have  known  it  to  be  so.  1  Hawk.  c.  69,  s.  6:  3  Inst.  166:  Palmer, 
294. — As,  for  instance,  if  a  man  swear  that  J.  N.  revoked  his  will  in 
his  presence — if  he  really  had  revoked  it,  but  it  were  unknown  to  tbe 
witness  that  be  had  done  so,  it  is  perjury.  Hetley,  97.  And  a  man 
may   be  indicted   for   perjury,   in  swearing   that  be   believes  a  fact  to  be 

true,  which  he  must  know   to  be  false.     Per   Lord    Mans- 
I  *570  ]  field,  *in  R.  v.  Pedley,  1  Leach,  327.     See  1  Hawk.  c.  69, 

s.  7:  3  Inst.  166:  1  Sid.  419,  cont. 
6.  The  false  oath  must  be  taken  deliberately  and  intentionally,  for,  if 
done  from  inadvertence  or  mistake,  it  cannot  amount  to  voluntary  and  cor- 
rupt perjury.  1  Hawk.  c.  69,  s.  2.  Therefore,  where  perjury  is  assigned 
on  aa  answer  in  equity,  or  an  affidavit,  &c.,  the  part  on  which  tbe  per- 
jury is  assigned  may  be  explained  by  another  part,  or  even  by  a  subse- 
quent answer,  &c.  I  Sid.  419:  Com.  Dig.,  Just,  of  Peace,  (  B.), 
102. 

Now,  all  these  things  must  appear  upon  tbe  face  of  the  indictment,  and 
be  proved  as  laid.  In  the  introductory  part  of  the  indictment,  circum- 
stances are  stated  which  shew  that  the  oath  was  taken  in  a  judicial  pro- 
ceeding, before  a  competent  jurisdiction,  and  was  material  to  tbe  matter 
then  before  the  court;  the  oath  is  then  set  out;  and  the  perjury  is  then 
assigned  upon  it,  that  is,  some  one  or  more  of  the  affirmative  assertions  in 
it  are  negatived,  or  the  negative  assertions  contradicted  by  the  opposite 
affirmative. 

If  it  appear  sufficiently  from  the  oath  itself,  that  it  was  material  to  tbe 
matter  then  before  the  court,  it  is  unncessary  to  aver  that  fact:  (sec  2 
Stark.  N.  P.  C.  423,  n.):  but  if  it  do  not  appear,  then  the  materiality 
of  that  part  of  the  oath  upon  which  perjury  is  assigned  must  be  averred; 
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R.  V.  M* Heron,  5  T.  R.  316,  cit.  R.  r.  Nichol,  1  B.  &  Aid.  21;  as, 
for  instance,  if  the  perjury  were  committed  upon  the  trial  of  a  cause,  it 
should  be  averred  that  it  then  and  there  became  a  material  question 
whether  J.  N.  was  at  B.  on  such  a  day,  and  then  it  may  be  stated  that  J. 
S.  swore  at  that  trial  that  J.  N.  was  not  at  B.  on  that  day;  and  lastly, 
proceed  to  assign  the  prejury.  This  mode  of  pleading  will  at  once  shew 
the  materiality  of  the  evidence;  and  it  is  deemed  suflScient,  withoul  9et« 
ting  out  so  much  of  the  proceedings  of  the  former  trial  as  might  other- 
wise be  necessary  to  shew  that  it  was  material.  R.  v.  Dowlin,  5  T.  R. 
318. 

An  averment  that  ^'  it  became  and  was  material  to  ascertain  the  truth 
of  the  matter  hereinafter  alleged  to  have  been  sworn  to  by  the  said  J.  S. 
on  his  oath,*'  is  not  a  good  averment  of  materiality.  Reg.  v.  Goodfellow, 
C.  ft  Mar.  569.  Where  the  indictment  stated,  that  A.  B.  stood  charged 
before  a  jtistice  with  having  committed  a  trespass  by  entering  in  the  day 
time  on  certain  land  in  pursuit  of  game,  on  the  12th  of  August,  1843, 
that  the  justice  proceeded  to  the  hearing  of  the  charge,- and  that  upon  the 
bearing  of  the  charge  the  defendant  swore  falsely  that  he  did  not  see  A. 
B.  during  the  whole  of  the  said  12ih  day  of  August;  and  that,  at  the 
time  he  the  defeadant  $wore  as  aforesaid^  it  was  material  and  necessary  for 
the  justice  to  inquire  of  and  be  informed  by  the  defendant,  whether  he 
did  see  the  said  A.  B.  at  all  during  the  said  12th  day  of  August:  this 
averment  was  held  insufficient,  because,  consistently  with  it,  it  might  have 
been  material  for  the  justice  to  have  put  this  question,  and  received  tb^ 
answer  to  it,  in  some  other  matter,  and  uot  in  the  matter  then  in  issue  be^ 
fore  him.     Reg.  v,  Bartholomew,  1  C.  &  K.  366. 

The  oath  is  next  set  out,  together  with  such  innuendos  as  may  be 
necessary  to  render  the  matter  of  it  intelligible,  and  to  connect  it  clearly 
with  the  assignments  of  perjury  contained  in  the  subsequent  part  of  the 
indictment.  As  to  the  use  and  necessity  of  an  innuendo  generally,  see 
ante,  p.  525;  and  see  1  T.  R.  70;  Reg.  v.  Virrier,  4  P.  &  D. 
161. 

•And  lastly,  as  to  the  assignments  of  perjury. — They  must  [  *571  ] 
be  by  special  averment,  negativing  the  oath,  or  some  part  or 
parts  of  it;  merely  saying  that  the  defendant  falsely  swore  so  and  so, 
would  be  bad,  and  even  perhaps  error.  See  R.  v.  Perrott,  2  M.  &  Sel. 
379,  (ante,  p.  293).  Where  a  man  swore  to  a  fact  before  a  committee 
of  the  House  of  Commons,  and  afterwards  swore  directly  the  contrary 
before  a  committee  of  the  House  of  Lords;  an  information  setting  out 
the  substance  of  his  evidence  upon  both  occasions,  and  concluding  ^'  and 

so,  &c.,   the  said did  commit  wilful  and  corrupt  perjury," — was 

liolden  bad;  because  it  did  not  appear  from  it  which  oath  was  false,  which 
true.  R.  V,  Harris,  1  D.  &  R.  578;  5  B.  &  Aid.  926:  see  Re|;. 
r.  Wbeatlandi  8  C.  &  P.  238. 
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As  to  the  certainty  with  which  the  oflence  must  be  set  out  in  the  in- 
dictment.— Formerly  such  a  degree  of  nicety  was  required  that  it  was 
difficult  to  obtain  a  conviction.     But  now  by  stat.  23  G.  2,  c.  11,  s.  1, 
(ante,  p.  576),  it  is  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendantf  and  by  what  court,  or  before  whom,  the  oatb 
was  taken,  (averring  such  court  or  person  to  have  a  competent  authority 
to  administer  the  same),  together  with  the  proper  averment  or  averments 
to  falsify  the  matter  whereon  the  perjury  is  assigned,  without  setting  forth 
the  bill,  answer,  information,  indictment,  declaration,  or  any  part  of  any 
record  or  proceeding,  either  in  law  or  in  equity,  other  than  as  aforesaid, 
and  without  setting  out  the  commission  or  autliority  of  tlie  court  or  per- 
son before  whom  the  perjury  was  committed.     If,  however,  the  prosecu- 
tor undertake  to  set  out  more  of  the  proceedings  than  he  need  under  thb 
statute,  he  must  do  it  correctly,  and  a  variance  will  be  fatal.     5  T.  R. 
317.     (See  ante,  p.   102.)     Where  perjury  is  assigned  upon  several 
parts  of  an  affidavit,  those  parts  may  be  set  out  in  the  indictment  as  if 
continuous,  although  they  are  in  fact  separated  by   the  introduction  of 
other   matter.     R.  v    Callanan,  9  Dowl.   &  Ry.  97;  6  B.  &.  C.  102. 
See  R.  r.  Soloman,  Ry.  &  M.  N.  P.  252:  R©g.  ©.   Virrier,  4  P.  t 
D.  161. 

Evidenc$. 

1.  In  this  particular  indictment  there  happens  to  be  nothing  iu  the  in- 
troductory part  of  it  that  requires  proof;  but  in  other  cases  it  may  be 
laid  down  as  a  general  rule,  that  every  part  of  the  introductory  part  of 
the  indictment,  which  cannot  be  rejected  as  surplusage,  must  be  proved 
in  substance  as  laid. 

2.  The  matter  sworn  must  be  proved.  If  in  writing,  it  must  be  pro- 
duced. To  support  the  present  indictment,  get  the  filacer  or  other  officer 
in  whose  custody  the  affidavit  is,  to  produce  it  at  the  trial;  and  pro?e, 
either  directly  or  circumstantially,  that  it  was  sworn  to  by  the  defendant; 
as,  for  instance,  that  the  name  subscribed  to  it  is  of  the  defendant's  hand- 
writing, and  that  it  was  at  his  suit  J,  S.  was  holden  to  bail,  or  the  like. 
Where  perjury  is  assigned  upon  an  answer  to  a  bill  in  equity,  it  is  suffi- 
cient, after  producing  the  bill  or  a  copy  of  it,  (see  R.  v,  Laycock,  4  C. 
fc  P.  326),  to  produce  the  answer,  and  prove  either  that  the  defendant 
was  sworn  to  it,  or  that  the  signature  to  it  is  of  the  defendant's  handwrit- 
ing, and  that  the  name  subscribed  to  the  Jurat  is  the  name  and  handwriting 
of  a  master,  or  other  person  having  authority   for  that  purpose.     R.  v, 

Morris,  2  Bur.  1189:  R.  r,  Benson,  2  Camp.  509.  And 
t  *672  ]  the  same  as  *to  depositions  in  equity,  (see  ante,  p.  123),  and 

other  similar  cases,  so  at  least  as  to  throw  upon  the  defendant 
the  onus  of  proving  that  he  was  personated.     2  Bur.  II 89.     On  the  irial 
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of  ao  mdictment  for  perjury  alleged  to  have  been  cooimitted  before 
justices  OD  the  bearing  of  a  case  puoisbable  by  summary  conviction,  the 
conviction  is  not  evidence,  for  it  is  irrelevant  to  tbe  issue.  Reg.  o. 
Goodfellow,  C.  &  Mar.  569.  It  is  necessary  to  prove  in  substance  the 
whole  of  what  is  set  out  in  the  indictment  as  having  been  sworn  by  tbe 
defendant;  proving  a  part  only,  it  seems,  is  not  sufficient.  R.  v.  Jones, 
Peake,  37.  Also,  it  must  be  proved  literally  or  substantially  as  set  out; 
R.  V.  Leafe,  2  Camp.  134;  any  variance  in  substan&e  between  the  in- 
dictment and  evidence  in  this  respect  will  be  fatal;  see  R.  v.  Taylor,  1 
Camp.  404;  and  see  2  Camp.  609;  1  Stark.  N.  P.  C.  618;  1  T.  R. 
237,  240,  n.;  14  East,  213,  n.;  7  C.  &  P.  559;  but  the  record  may  be 
amended  at  tbe  trial.  (See  ante,  p.  102).  So,  if  it  be  stated  that  the 
defendant  was  sworn  on  the  Gospels,  and  it  be  proved  that  he  was  sworn 
in  a  different  manner,  according  to  tlie  custom  of  his  country,  the  variance 
will  be  fatal.  R.  v,  M^  Arthur,  Peake,  155.  But  if  it  be  not  proved 
that  he  was  sworn  in  any  other  manner,  proof  that  he  was  sworn  general- 
ly, and  was  examined,  will  support  this  allegation.  An  allegation  that 
be  *^  exhibited  a  certain  information  upon  oath,"  does  not  sufficiently  shew 
that  be  was  sworn.  Reg.  v.  Goodfellow,  suprh:  R.  v,  Rowley,  Ry. 
&  M.  N.  P.  302.  To  prove  that  the  person  who  administered  the  oath 
bad  authority  to  do  so,  it  is  merely  necessary  to  prove  that  he  performed 
tbe  duties  of  a  certain  office,  without  showing  his  appointment.  R.  v, 
Verelst,  3  Camp.  432,  and  (if  the  court  will  not  judicially  notice  it) 
that  tbe  person  lawfully  exercising  tbe  duties  of  that  office  has  authority 
to  administer  an  oath  in  such  a  case.  If  the  indictment  allege  the  perjury 
to  have  been  committed  on  the  hearing  of  a  charge  for  a  particular  offence, 
it  is  not  sufficient  to  prove  a  charge  for  a  different  offence  in  law,  although 
tbe  defendant's  evidence  given  on  that  occasion  would  have  been  material 
to  tbe  charge  alleged  in  the  indictment.  Reg.  v.  Goodfellow,  C.  &  Mar. 
559. 

3.  Some  one  or  more  of  the  assignments  of  perjury  must  be  proved  by 
two  witnesses;  (see  ante,  p.  156);  and  the  assignment  so  proved  roust  be 
upon  a  part  of  tlie  matter  sworn  which  was  material  lo  the  matter  before 
the  court  at  tbe  time  the  oath  was  taken.  Where  the  indictment  was  for 
perjury  alleged  to  have  been  committed  on  the  trial  of  A.  for  perjury, 
who  was  convicted,  it  was  held  to  be  no  defence  that  the  judgment  against 
A.  was  afterwards  reversed  on  error.  Reg.  v.  Meek,  9  C.  &  P.  513. 
Upon  an  indictment  for  perjury  in  giving  evidence  before  tbe  quarter  ses- 
sions, tbe  prosecutor  produced  the  examination  of  tbe  defendant  before  a 
magistrate,  in  which  be  deposed  in  tbe  direct  negative  to  everything  he 
bad  sworn  before  tiie  court;  but  Gurney^  B.,  held  this  not  sufficient  per 
M,  without  other  evidence  to  show  that  tbe  statement  before  the  court 
was  true,  and  that  before  tbe  magistrate  false.  Reg.  v.  Wheatland,  8 
€•  ft  P*  339*     Abo,  it  must  not  only  be  proved  that  the  matter  sworn, 
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or  part  of  it,  is  false,  but  it  roust  appear,  either  directly ,  or  from  circum- 
stances, that  the  defendant  knew  it  to  be  so,  and  that  he  swore  to  it  de- 
liberately.    (See  ante,  p.  570). 

[  "^573  ]  *  Indictment  for  Perjury  upon  a  Trial  at  the  Amzee. 

Surrey,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,   that  heretofore,  to  wit,  at  the  assizes  holden  for  the  county  of 
Surrey,  on  the  thirtieth  day  of  March,  in  the  eighth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  at  Kingston  upon  Thames,  in  the  said  coun- 
ty, before  Sir  J.  L.,  knight,  one  of  the  justices  of  our  said  lady  the  Queen 
assigned  to  hold  pleas  Tn  the  court  of  our  lady  the  Queen  before  the  Queen 
herself,  and  Sir  J.  B.  B.,  knight,  one  of  the  justices  of  our  said  lady  the 
Queen  of  the  bench  at  Westminster,  justices  of  our  said  lady  the  Queen 
assigned  to  take  the  assizes  in  and  for  the  said  county  of  Surrey,  a  certain 
issue  between  one  J.  L.  and  one  J.  W.,  in  a  certain  plea  of  trespass 
and  assault,  wherein  the  said  J.  L.  was  plaintiff,  and  the  said  J.  W.  de- 
fendant, came  on  to  be  tried  in  due  form  of  law,  and  was  then  and  there 
tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn  and  taken  between 
the  parties  aforesaid;  upon  which  said  trial  J.  S.,  late  of  the  parish  of  B., 
in  the  county  of  S.,  labourer,  then  and  there  appeared  as  a  witness  for 
and  on  bahalf  of  the  said  J.  W.,  the  defendant  in  the  plea  aforesaid,  and 
was  then  and  there  duly  sworn  and  took  his  corporal  oath  upon  the  Holy 
Gospel  of  God,  before  the  said  Sir  J.  L  ,  knight,  and  the  said  Sir  J.  B. 
B.,  knight,  so  being  such  justices  as  aforesaid,  that  the  evidence  which  be 
the  said  J.  S.  should  give  to  the  court  there,  and  to  the  said  jury  so  sworn  as 
aforesaid,  touching  the  matter  then  in  question  between  the  said  parties, 
fihould  be  the  truth,  the  whole  truths  and  nothing  but  the  truth,  (they  the 
said  Sir  J.  L.  knight,  and  Sir.  J.B.B.  knight,  justices  as  aforesaid,  then  and 
there  having  sufficient  and  competent  authority  to  administer  the  said  oath 
to  the  said  J.  S.,  in  that  behalf).   And  the  jurors  first  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that,  at  and  upon  the  trial  of  the  said  issue 
so  joined  between  the  said  parties  as  aforesaid,  it  then  and  there  became 
and  was  a  material  question  whether  the  said  J.  W.  assaulted  and  beat  the 
said  J.  L.    And  the  jurors  first  aforesaid,  upon  their  oath -aforesaid  do  fur- 
ther present,  that  the  said  J.  S.,  being  so  sworn  as  aforesaid,  not  having 
the  fear  of  God  before  his  eyes,  nor  regarding  the  laws  of  this  realm, 
but  being  moved  and  seduced  by  the  iiistigationof  the  devil,  and  contriv- 
ing and  intending  to  pervert  the  due  course  of  law  and  justice,  and  unjust- 
ly to  aggrieve  the  said  J.  L.,  the  plaintiff  in  the  said  issue,  and  to  deprive 
him  of  the  benefit  of  his  suit  then  in   question,  and  to  subject  him  to  the 
payment  of  sundry  heavy  costs,  charges,  and  expenses,  then  and  there,  on 
the  trial  of  the  said  issue,  upon  his  oath  aforesaid,  falsely,  corruptly, 
knowingly,  wilfully  and  maliciously,  before  the  said  jurors  so  sworn  as  afore** 
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said,  and  before  the  said  Sir  J.  L.,  koight,  and  Sir  J.  B.  B.,  knight, 
justices  as  aforesaid,  did  depose  and  swear  (amongst  other  things)  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,   that  [here  set  otii  the  m- 
denee^  namely ^  the  examination  or  cross-examination  (upon  whichever  you 
mean  to  assign  the  perjury ,  see  R.  v.  Dowlio,  Peake,  170)  of  J,  S.,  tO" 
gether  with  the  necessary  innuendos].     Whereas,  in  truth  and  in  fact  [^c. 
^c.  proceeding  to  assign  the  perjury  as  in  the  precedent^  antCy  p.  567] 
And  so  the  jurors  aforesaid,   upon  their  oath  aforesaid,  do  say,  ^c.  ^c* 
as  in  the  precedent^  ante,  p.  567.     See  the  precedents,  4  Went.  266,  273; 
Cro.  Ore,  Com.  351,  353.     ^nd  see,  where  the  per  jury  was  committed 
an  the  trial  of  an  indictment  or  information,  4  Went*  239,  275; 
6*  Went.  396;  Cro.  Circ.  Com.  359,  362,  364;  R.  v.  Ste-  [  *574  ] 
vens,  b  B.  ^  C.  246.     Where  perjury  is  committed  by  a  wit" 
ness  before  any  justice  of  assize,  *N%si  Prius,  or  gaol  delivery,  the  judge  is 
empowered  to  order  the  party  to  be  prosecuted,  and  to  assign  counsel  for 
that  purpose,  and  such  prosecution  shall  be  carried  on  without  payment  of 
fees,  ^c.    23  G.  2,  e.  11,  s,  3,  (ante,  p.  565).     The  court  by  which  the 
oath  was  administered  must  be  correctly  described.     Where  an  indictment 
stated  the  oath  to  have  been  taken  before  justices  assigned  to  take  the  amx* 
es,  before  A.  B.,  one  of  the  said  justices,  ^c,  and  it  appear eth  that  the 
oath  was  administered  when  the  judge  was  sitting  under  the  eommiseion  of 
oyer  and  termiiur'and  gaol  delivery,  it  was  holden  a  fatal  variance.     R. 
V.  Lincoln,  R.  ^  R.42i.     But  where  it  stated  that  the  cause  was  tried  at 
the  assizes  before  E.  W.,  one  of  the  judges,  ^c,  it  was  holden  to  be  prov^ 
ed  in  substance  by  the  J^isi  Prius  Record,  which  stated,  in  the  usual  form^ 
that  the  cause  was  tried  before  the  two  justices  of  assize,  one  of  whom  vat 
E.  W.     R.  V.  Alford,  14  East^  218,  n. 

Evidence. 

Produce  an  office  copy  of  the  record  of  the  trial  at  which  the  perjury 
is  alleged  to  have  taken  place;  or  at  least  produce  the  niei  prius  record 
(see  ante,  p.  126)  in  order  to  prove  that  such  a  trial  took  place.  Then 
prove  the  evidence  the  defendant  gave  upon  it,  by  the  testimony  of  some 
person  who  was  present  at  the  trial.  It  is  sufficient  for  this  purpose  if  the 
witness  state  from  recollection  the  evidence  the  defendant  gave,  though  be 
did  not  take  it  down  in  writing,  and  cannot  say  with  certainty  that  it  was 
all  the  evidence  given  by  the  defendant,  if  he  can  say  with  certainty  that 
it  was  all  he  gave  on  that  point,  and  that  he  said  nothing  to  qualify  it.  R. 
V.  Rowley,  1  Mood.  C.  C.  Ill:  R.  v.  Munton,  3  C.  ^  P.  498.  And 
lastly,  prove  the  assignments  of  perjury  by  two  witnesses,  as  directed 
ante,  p.  672. 
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Indictment  for  Perjury  upon  a  Complaint  before  a  Magi$trate, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upoo  tbeir 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
surgeon,  wickedly  and  malicioasly  contriring  and  intending  unjustly  to  ag- 
grieve one  J.  N.,  and  him  the  said  J.  N.  to  subject  to  the  punishments, 
pains,  and  penahies  by  the  laws  of  this  reahn  provideil  for  persons  guiliy 
of  felony  and  larceny,  on  the  third  day  of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  coun- 
ty aforesaid,  came  in  his  proper  person  before  A.  C.  esquire,  then  and 
yet  being  one  of  the  justices  of  our  said  lady  the  Queen,  assigned  to  keep 
the  peace  of  our  said  lady  the  Queen,  in  and  for  the  county  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
deeds committed  in  the  said  county,  and  then  and  there  before  the  said 
A.  C,  esquire,  in  due  form  of  law  was  sworn,  and  took  bis  corpo- 
ral oath  upon  the  Holy  Gospel  of  God,  (he  the  said  A*  C.  then 
and  there  having  a  lawful  and  competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  J.  S.  in  that  behalf);  and  that  the 
said  J.  S.  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  then  and  there,  upon  bis  oath  aforesaid,  l^pfore  the  said  A.  C,  esq. 
(the  said  A.  C.  then  and  there  having  a  lawful  and  compe- 
[  *575  ]  tent  '^power  and  authority  to  administer  the  said  oath  to  the 
said  J.  S.  in  that  behalf  as  aforesaid),  upon  a  certain  informa- 
tion, intituled,  Middlesex,  to  wit: — The  information  of  Mr.  J.  S.,  [4^. 
setting  oui  the  title  of  the  inform€Uion']i  falsely,  corruptly,  knowingly, 
wilfully,  and  maliciously,  did  say,  depose,  swear,  and  give  information  in 
writing  (amongst  other  things) ,  in  substance  and  to  the  effect  following, 
that  is  to  say — This  informant  (meaning  the  said  J.  S.)  upon  his  oath 
saith,  [so  proceeding  to  set  out  the  defendant's  information  upon  oath  be- 
fore .St.  C  mth  the  necessary  innutndos;  and  then  proceed  to  assign  the 
perjury] :  Whereas  in  truth  and  in  fact,  &c.,  as  ante,  p.  567;  then  proceed: 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  upon  the  hearing  of  the  said  information  before  the  said  A.  C.  as 
aforesaid,  it  became  and  was  a  material  question  whether,  &c.:  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  &g.,  as  ante,  p, 
567.  See  the  precedents,  4  Went.  232,  244;  Cro.  Circ.  Com.  332. 
And  see,  as  to  the  indictment  and  evidence,  ante,  p.  568  et  seq,^  and 
Reg.  V.  Gardiner,  2  Mood.  C.  C.  95;  8  C.  &  P.  737. 

(See  the  following  precedents ;— -of  an  indictment  for  perjury  upon  the 
hearing  of  an  appeal  at  the  Quarter  Sessions,  Cro.  Circ.  Com.  334;  in 
affidavits  upon  several  occasions,  Id.  336,  365;  4  Went.  243,  246,  263, 
258,  260,  263,  264,  277,  278,  281,  287;  in  an  affidavit  by  a  petitioning 
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creditor,  C.  C.  C.  345;  id  justifying  bail,  6  Went.  423,  424;  upon  ex- 
ecuting a  writ  of  inquiry,  C.  C.  C.  3G1;  in  an  answer  to  bill  in  equity, 
C.  C.  C.  342,  357;  in  depositions  in  equity,  4  Went.'  292;  in  deposi- 
tions in  tbe  ecclesiastical  court,  4  Went.  235,  297;  before  arbitrators,  4 
Went.  256;  before  an  election  committee  of  tbe  House  of  Commons,  4 
Went.  300). 


Indictment  for  Subornation  of  Ptrjury. 

Middlesex,  to  wit: — The  jurors  for  our  lady  tbe  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  in  Trinity  term,  in  the  eighth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  a  certain  issue  was  joined  in  the 
court  of  our  lady  the  Queen,  before  the  Queen  herself,  (the  said  court 
ihen  and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex), 
between  one  J.  L.  and  one  J.  W.,  in  a  certain  plea  of  trespass  and  as- 
sault, in  which  the  said  J.  L.  was  plaintiff,  and  the  said  J.  W.  defendant. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  and  before  the  trial  of  the  said  issue  as  hereinafter  men* 
tioned,  and  whilst  the  same  was  depending,  to  wit,  on  the  third  day  of 
July  in  the  nindi  year  of  the  reign  aforesaid,  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  tailor,  not  having  tiie  fear  o(  God  before  his 
eyes,  but  beiug  moved  and  seduced  by  the  iusiigaiion  of  the  devil,  and 
wickedly  contriving  and  intending  to  pervert  tbe  due  course  of  law  and 
justice,  and  wickedly  and  maliciously  contriving  and  intending  unjustly  to 
aggrieve  the  said  J.  L.,  the  plaintiff  i»  the  said  issue,  and  to  deprive  him 
of  the  benefit  of  bis  suit  then  in  ifuestion,  and  to  subject  him  to  the  pay- 
ment of  sundry  heavy  costs*  charges,  and  expenses,  then  and  there,  to 
wtt,  on  the  day  and  yep'^  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfull/9  corruptly,  wickedly,  and  maliciously  did  solicit, 
suborn,  insti^e,  and  endeavour  to  persuade  one  J.  N.  to  be 
and  appear  as  a  witness  at  the  trial  of  the  said  tissue,  for  and  [  *576  ] 
on  hehaltot  the  said  J.  W.,  tbe  defendant  in  the  said  issue, 
and  upon  the  said  trial  falsely  to  swear  and  give  in  evidence,  to  and  be- 
fore the  jurors  which  should  be  sworn  to  try  the  issue  aforesaid,  certain 
matters  material  and  relevant  to  the  said  issue,  and  to  the  matters  therein 
and  thereby  put  in  issue,  in  substance,  and  to  the  effect  following,  that  is 
to  say,  that  [the  said  J.  W.  (meaning  tbe  defendant  in  tbe  issue  afore- 
said) did,  on  a  certain  day  then  past,  to  wit,  on  tbe  tenth  day  of  April  in 
the  year  aforesaid,  beat,  wound,  and  bruise  tbe  said  J.  L.,  (meaning  the 
plaintiff  in  the  issue  aforesaid),  and  did  knock  him,  the  said  J.  L.,  down, 
and  with  a  large  stick  did  then  and  there  beat,  wound,  and  bruise,  and 
greatly  disfigure  tbe  said  J.  L.,  whilst  he  was  so  down].  And  tbe  jurors 
first  aforesaid,   upon  their  oath  aforesaid,  do  further  persent,  that  after- 
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wards,  to  wit,  at  the  sittings  at  Msi  Pntit,  bolden  after   Trinity  term 
aforesaid,  at  Westminster,  in  the  county  aforesaid,  before  the  Right  Hoa- 
ourable  Thomas  Lord  Denman,  her  Majesty's  chief  justice  assigned  to 
hold  pleas  in  the  court  of  our  said  lady  the  Queen  before  the  Queen  her- 
self, to  wit,  on  the  day  and  year  first  aforesaid,  at  Westminster  aforesaid, 
in  the  county   aforesaid,  the  issue  aforesaid  came  on  to  be  tried,  and  was 
then  and  there  tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn 
and  taken  between  the  parties  aforesaid;  upon  which  said  trial  the  said  J. 
N.,  in  consequence,  and  by  the  means,   encouragement,  and  effect  of  die 
said  wicked   and  corrupt  subornation  and  procurement  of  the  asid  J.  8., 
did  then  and  thers  appear  as  a  witness  for  and  on  behalf  of  the  said  J. 
W.,  the  defendant  in  the  plea  above  mentioned,  and  was  then  and  thew 
duly  sworn,  and  took  his  corporal  oath  upon  the   Holy  Gospel  of  God, 
before  the  said  Thomas   Lord   Denman,  her  Majesty's  cKcf  justice  as 
aforesaid,  that  the  evidence  which  he  the  said  J.  N.  should  give  to  the 
court  there,  and  to  the  jury  so  sworn  as  aforesaid,  touching  the  matter 
then  in  question   between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  troth,  (he  the  said  Thomas  Lord  Denman, 
chief  justice  as  aforesaid,  then  and  there  having  sufficient  and  competent 
authority  lo   administer  the  said  oath  to  the  said  J.  N.,  in  thai  hebalf); 
and  that  at  and  upon  the  trial  of  the  said  issue  so  joined  between  the  said 
parties  as  aforesaid,  it  then  and  there  becanue  and  was  a  material  question, 
whether  the  said  J.  W.  assaulted  and  beat  the  said  J.  L.;  and  the  said 
J.  N.  being  so  sworn  as  aforesaid,  then  and  there,   at  the  trial  of  the  said 
issue,  upon  his  oath  aforesaid,  falsely,  corruptly,  and  wilfully,  before  the 
said  jurors  so  sworn  and  taken  betureen  the  said  parties  as  aforesaid,  and 
■  before  the  said  Thomas  Lord  Denm)«j,  chief  justice  as  aforesaid,  did 
depose  and  swear  (amongst  other  things)  K  substance  and  to  the  cflect 
following,  that  is  to  say;  that  [here  set  out  J.  •ATl't  evidence^  in  iuManci 
the  $ame  as  i$  above  stated^  where  the  subornation  is  charged] :  Whereas, 
in  truth  and  in  fact,  the  said  J.  W.  did  not,  &c.   [so  frocehiing  to  aifiga 
the  perjury^  as  in  the  preeedent  ante,  p.  667] ;  and  whereas,  ih  truth  and 
in  fact,  the   said   J.    S.,  at   the   time  he   so   solicited,"  subornei,  in- 
stigated,  and  endeavoured   to   persuade   the   said   J.   N.,    falsely  aid 
corruptly    to    swear    as  aforesaid,    well    knew    that    [^.>  pwrmng 
ihe    ieords   in    the    assignment    of    perjury]:      And     so    the   jurors 
aforesaid,     upon    their    oath    aforesaid,     do    say,   that    the    said    J. 
S.,  on  the  said  third  day  of  July,  in  the  fourth  year  of  the  reign  afore- 
said,   at    the    parish  aforesaid,  in  the  county  aforesaid,  did 
[  •677  ]  »unlawfully,    corraptly,    wickedly,  and   maliciously,   suborn, 
and  procure  the  said  J.  N.  to  commit  wilful  and  corrupt  per- 
jury in  and  by  his  oath  aforesaid,  before  the  said  jurors  so  sworn  and  tak- 
en between  the  said  parties  as  aforesaid,  and  before  the  said  Thomas 
Lord  Denman,  chief  justice  as  aforesaid,  (the  said  Thomas  Lord  Den- 
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man  then  and  there  having  sulScieat  and  competent  power  and  authority 
to.  administer  the  said  oalh  to  the  said  J.  N.);  to  the  great  displeasure 
of  Almighty  God,  the  evil  and  pernicious  example  of  ail  others  in  the  like 
case  ofiending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  (See  the  precedents,  C.  C.  C.  379,  380;  4  Went.  234, 
250)  By  Stat.  23  G.  2,  c.  41,  s.  2,  in  an  indictment  £or  subornation,  it 
is  ^^  sufficient  to  set  forth  the  suhstaoce  of  the  offence  chained  upon  the 
defendant,  without  setting  forth  the  bill,  answer,  information,  indict- 
ment, declaration,  or  any  part  of  any  record  or  proceeding,  either  in  law 
or  in  equity,  and  without  setting  forth  the  commission  or  authority  of  the 
court  or  person  before  whom  the  perjury  was  committed."  Punishable 
in  the  same  manner  as  peijury.     (See  ante,  p.  568). 


Prove  the  perjury  committed,  as  directed  ante,  p.  571,  for,  unless  this 
be  proved,  the  defendant  cannot  be  found  guilty  of  the  subornation;  1 
Hawk.  c.  69,  s.  10;  and  the  mere  production  of  the  record  of  J.  N.'s 
conviction  for  the  perjury  (if  he  were  convicted)  would  not,  it  seems,  be 
sufficient  evidence  of  the  perjury  having  been  committed.  R.  v.  Reilly, 
1  Leach,  454. 

And  prove  the  previous  subornation,  as  laid  in  the  indictment,  namely, 
that  the  defendant  solicited  or  procured  J.  N.  to  prove  so  and  so  upon 
the  trial  of  the  issue,  knowing  the  same  to  be  false,  or  that  J*  N.,  by 
giving  such  evidence,  would  be  committing  perjury. 


Particular   Statnlci  applicable  to  Perjury. 

48  G.  3,  c.  142,  ss.  4,  26;  52  G.  3,  c.  129,  ss.  2,  7:  Government 
annuities. — 51  G.  3,  c.  15,  ss.  9,  10:  Exchequer  bilb. — 55  G.  3,  c. 
184,  ss  52,  53:  Stamps.— 7  &  8  G.  4,  c.  53,  ss.  29,  30,  31:  Excise. 
39  &  40  G.  3,  c.  89,  s.  36:  J^aval  Stores.— U  G.  4  &  1  W.  4,  c  20 
ss.  85,  86;  7  G.  4,  c.  16,  s.  16:  Jfaval  and  military  pay,  penrions^ 
^c. — 6  G.  4,  c.  78,  s.  29:  Quarantine.— 6  6.  4,  c.  125,  s.  80:  Pi- 
lotage,— 5  &  6  Vict.  c.  42,  s.  7:  Perjury  before  elave-trade  commission" 
ers.—6  G.  4,  c.  16,  s.  99;  5  &  6  Vict.  c.  122,  s.  81:  BankmpU.— 
7  G.  4,  c.  57,  s.  71;  I  &  2  Vict.  c.  110,  s.  100:  ln$olvents.—2  tc 
3  A.  c.  4,  ss.  18,  19:  Registry  ^ct,-^ I  O.  3,  c.  109,  s.  43:  /n- 
closure  Act.— 6  k  7  Vict,  c.  18,  s.  81;  5  &  6  W.  4,  c.  76,  s.  34: 
Giving  false  antvers  at  elections,  parKamentary  and  municipal;  (as  to 
which  see  R.  v.  De  Beanvoir,  7  C.  &  P.  17:  R.  v.  Harris,  13.  253: 
Reg.  V.  Dodsworth,  8  C  &  P.  218:  Reg.  v.  Lucy,  C-  &  Mar.  511: 
Reg.  V.  Bowler,  Id.  559:  Reg  r.  Ellis,  Id.  564:  Reg-  v.  Spalding,  Id. 
&6S)  .—Making  false  oaths  or  declarations  for  the  purpose  of  marriage; 
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3  G.  4,  c.  75,  s.  10;  6  &  7  W.  4,  c.  85,  s.  38.  Making  faht  duk- 
rations  in  matters  relating  to  the  revenues  of  customs  or  excise,  ilampc 
and  taxesy  or  post-office;  at  the  Bank  of  England^  and  in  other  coiet; 
5  &  6  W.  4,  c.  62,  ss.  5,  18,  21 :  see  Reg.  v.  Boynes,  I  C.  &  K.  65. 
Making  mlfully  untrue  statements  respecting  the  state  of  lunatic  asylumt; 
8  &  9  Vict-  c.  100,  s.  27. 


Sect.  6. 

ADMINISTERiriG,  &C.,  VOLUNTAItr  0ATB8,  &C. 

Statute. 

5  &  6  W.  4,  c.  62,  s.  13] — Recites,  that  a  practice  bas  prevailed  of 
administeriDg  and  receiving  oaths  and  affidavits  voluntarily  taken  and  made 
in  matters  not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending 
or  at  issue  before  the  justice  of  the  peace  or  other  person  by  wbooi  such 
oaths  or  affidavits  have  been  administered  or  received;  and  that  doubts 
have  arisen  whether  or  not  such  practice  is  illegal;  and  for  the  more  ef- 
fectual suppression  of  such  practice  and  removing  such  doubts,  eoactSt 
that  from  and  after  the  commencement  of  this  act  it  shall  not  be  lawful 
for  any  justice  of  the  peace  or  other  person  to  administer,  or  cause  or 
allow  to  be  administered,  or  to  receive,  or  cause  or  allow  to  be  received, 
any  oath,  affidavit,  or  solemn  affirmation  touching  any  matter  or  thing 
whereof  such  justice  or  other  person  hath  not  jurisdiction  or  cognisance 
by  some  statute  in  force  at  tlie  time  being:  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to  any  oath,  affidavit,  or 
solemn  affirmation  before  any  justice  in  any  matter  or  thing  touching  the 
preservation  of  the  peace,  or  the  prosecution,  trial,  or  pimisbment  of  of- 
fences, or  touching  any  proceedings  before  either  of  the  Houses  of  Par- 
liament, or  any  committee  thereof  respectively,  nor  to  any  oatb,  affidavit, 
or  affirmation  which  may  be  required  by  the  laws  of  any  foreign  covntiy 
to  give  validity  to  instruments  in  writing  designed  to  be  used  in  such  for- 
eign countries  respectively. 

Sect.  6 — ^et  mt  to  apply  to  Oath  of  Allegiance] — Provided  always, 
that  nothing  in  this  act  contained  shall  extend  or  apply  to  the  oath  of  al- 
legiance in  any  case  in  which  the  same  now  is  or  may  be  required  to  be 
taken  by  any  person  who  may  be  appointed  to  any  office,  but  that  sucb 
oath  or  allegiance  shall  continue  to  be  required,  and  sliall  be  administered 
and  taken,  as  well  and  in  the  same  manner  as  if  this  act  had  not  been  pas- 
sed. 
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Sect.  7 — Jfot  to  apply  to  Oatht  in  Cowrti  of  Jtcitice,  4^e.] — Provid- 
ed also,  that  nothing  in  this  act  contained  shall  extend  or  apply  to  any 
oath)  solemn  affirmation,  or  affidavit,  which  now  is  or  hereafter  may  be 
made  or  taken,  or  be  required  to  be  made  or  taken,  in  any  judicial  pro- 
ceeding in  any  court  of  justice,  or  in  any  proceeding  for  or  by  way  of 
summary  conviction  before  any  justice  or  justices  of  the  peace,  but  all 
such  oaths,  affirmations,  and  affidavits  shall  continue  to  be  required,  and 
to  be  administered,  taken,  and  made,  as  well  and  in  the  same  manner  as 
if  this  act  had  not  been  passed. 


^Indictment.  [  *679  ] 

Commencement  as  ante^  p.  169] — at  the  county  aforesaid,  he  the  said 
J.  S«,  then,  to  wit,  on  the  day  and  year  aforesaid,  being  one  of  the 
justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  hi  and 
for  the  said  county,  did  unlawfully  administer  to  and  receive  from  a  cer- 
tain person,  to  wit,  one  J.  N.,  a  certain  oath  [''  oatky  affidavit^  or  $olemn 
affirmation^^]  ^  touching  certain  matters  and  things  whereof  the  said  J.  S., 
at  the  time  and  on  the  occasion  aforesaid,  had  not  any  jurisdiction  or  cog- 
nisance by  any  statute  in  force  at  the  time  being,  to  wit,  at  the  time  of  ad- 
ministering and  receiving  the  said  oath;  the  same  oath  not  being  in  any 
matter  or  thing  touching  the  preservation  of  the  peace,  or  the  prosecution, 
trial,  or  punishment  of  any  offence,  or  touching  any  proceedings  before 
either  of  the  Houses  of  Parliament,  or  any  committee  thereof  respec- 
tively, nor  being  an  oath  required  by  the  laws  of  any  foreign  country  to 
give  validity  to  any  instrument  in  writipg,  designed  to  be  used  in  such  fo- 
reign country;  that  is  to  say,  a  certain  oath  touching  and  concerning 
[state  the  subject  matter  of  the  oathj  so  as  to  shew  that  it  trae  not  one  of 
iohich  the  justice  had  jurisdiction  or  cognisance,  and  was  not  within  the 
exceptions'] :  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity.—T&e  indictmenf  must  fiegative  the  exceptions  in  the  statute,  and 
must  shew  the  subject  matter  touching  which  the  oath  was  administered,  so 
as  to  enable  the  court  to  draw  the  legal  inference  that  it  was  one  of  which 
the  defendant  had  not  cognisance;  but  it  is  not  necessary  to  set  otU  the 
oath  verbatim.     Reg.  v.  Nott,  1  Dav.  &  M.  1;  C.  &.  Mar.  288. 

Misdemeanor,  fine,  or  imprisonment,  or  both.  5  &  6  W.  4,  c.  62,  s. 
13.  This  offence  is  not  triable  at  the  quarter  sessions.  5  &  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69). 

Evidence. 
Prove  that  the  defendant  is  a  justice  of  the  peace  for  the  county  men-* 
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tioned  io  the  indictment;  evidence  of  bis  acting  as^such  will  primfaeU 
be  sufficient.  Prove  tbat  he  administered  to  or  received  from  J.  N.  u 
oatb  of  tbe  nature  and  touciiing  the  subject-matter  mentioned  io  the  indict- 
ment. It  is  not  necessary  to  shew  that  he  acted  wilfully  in  coDtraveatioo 
of  the  statute,  the  doing  so,  even  inadvertently,  is  punishable.  Reg«. 
Nott,  supra. 


Sect.  7. 

BRIBERY. 


tfidictment  for  attempting  to  Bribe  a  Conttabk* 

Middlesex,  to  wit: — The  jurors  for  our  ladj  the  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B., 
in   the  county  of   M.,  one   A.  C,  esquire,   then  and   yet 
[  *580  ]   *being  one  of  the  justices  of  our  said  lady  the  Queen,  as- 
signed to  keep  the  peace  for  our  said  lady  the  Queen  in  and 
for  the  county  aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  in  the  said  county,  did  then  and 
there  make  a  certain  warrant  under  his  hand  and  seal,  in  due  form  of  law, 
bearing  date  the  day  and  year  aforesaid,  directed  to  all  constables  and 
other  peace  officers  of  the  said  county,  and  especially  to  J.  N.,  thereby 
commanding  them,  upon  sight  thereof,  to  take  and  bring  before  him  tbe 
said  A.  C.  so  being  such  justice  as  aforesaid,  or  some  other  of  his  Ma- 
jesty's justices  of  the  peace  for  the  said  county,  the  body  of  D.  F.,  hte 
of  the  parish  aforesaid,   io  the  county  aforesaid,  to  answer,  [4^c.  ^c.  oi 
in  the  warrant] ;  and  which  said  warrant  afterwards,  to  wit,  on  tbe  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  was 
delivered  to  the  said  J.  N.,  then  being  one  of  the  constables  of  the  same 
parish,  to  be  executed  in  due  form  of  law.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  J.  S.,  late  of  the  par- 
ish aforesaid^  in  the  county  aforesaid,  labourer,  well  knowing  the  prem- 
ises, but  contriving  and  unlawfully  intending  to  pervert  the  due  course  of 
law  and  justice,  and  to  prevent  the  said  D.  F.  from   being  arrested  and 
taken  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  tbe  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully,  wickedly,  and  corruptly  did  offer  unto  the  said  J.  N.,  so  be- 
ing constable  as  aforesaid,  and  having  in  his  custody  and  possession  tbe 
said  warrant  so  delivered  to  him  to  be  executed  as  aforesaid,  tbe  sum  of 
ten  pounds,  if  he  the  said  J.  N.  would  refrain  from  executing  the  said 
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warrant,  and  from  taking  and  arresting  the  said  D.  F.  under  and  by  virtue 
of  the  same,  for  and  during  fourteen  days  from  that  time^  that  is  to  say, 
from  the  time  he  the  said  J<  S*  so  offered  the  said  sum  of  ten  pounds  t0 
the  said  J.  N.  as  aforesaid:  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  N.,  on  the  said  third  day  of  August,  in 
the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  road* 
ner  and  form  aforesaid,  did  attempt  and  endeavour  to  bribe  the  said  J.  N* 
so  being  constable  as  aforesaid,  to  neglect  and  omit  to  do  bis  duty  as  such 
constable,  and  1o  refrain  from  taking  and  arresting  the  said  D.  F.  under 
and  by  virtue  of  the  warrant  aforesaid:  in  contempt  of  our  lady  the  Queen 
and  her  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Punishable  with  6ne  and  imprisonment,  whether  the  bribe  were  accept- 
ed or  not,  3  Inst.  147;  and  see  R.  v.  Vaughan,  4  Burr.  9500.  And 
the  same,  where  an  officer,  judicial  or  ministerial,  takes  a  bribe.  Id. ;  and 
see  20  Ed.  3,  c.  1;  Com.  Dig.  Officer  (I).  The  text  books,  in  genera), 
confine  the  offence  of  bribery  to  a  bribery  of  judicial  officers;  but  this 
definition  of  the  oflence  seems  too  narrow  and  confined.  See  R.  v. 
Beale,  1  East,  183,  cit.:  R.  v.  Vanghen,  4  Burr.  2494.  See  7  ft  8  W* 
8,  c.  4;  4  G.  2,  c.  24;  1  B.  ft  C.  297;  49  G.  3,  c.  118;  6  &  6  W. 
4,  c.  76,  s.  54;  5  &  6  Vict.  c.  102,  ss.  20,  21,  22:  Henslow  v.  Faw* 
cett,  3  Ad.  Sl  £11.  51:  Harding  v.  Stokes,  2  M.  &  W.  233,  as  to  bri- 
bery at  elections,  parliamentary  and  municipal; — and  8  &  9  Vict.  c.  85^ 
8.  8:  R.  V.  Everetie,  8  B.  &  C.  )14;  2  Man.  &  Ry.  35,  as  to  bribing 
officers  of  the  customs » 

*Evidenc€,  [  «581  J 

Prove  the  warrant,  and  the  delivery  of  it  to  J.  N. ;  and  prove  that  J.  S» 
knew  that  J.  N.  had  the  warrant,  and  offered  him  ten  pounds  to  refiain 
from  executing  it,  as  stated  in  the  indictment. 


Sect.  8. 
extortion. 


Indictment  against  a  Constable  for  Extortion. 

Middlesex,  to  wit: — >The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  bsker, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  oar  sovereigD 
lady  Victoria,  then  beoig  one  of  the  constables  of  the  said  ptriab^  «l  the 
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parbb  aforesaid,  in  ibe  county  aforesaid,  did  take  and  arrest  one  J.  N.,  hy 
colour  of  a  certain  warrant,  comnionly  called  a  bench  warrant,  wbichhe 
tbe  said  J.  S*  tben  and  tbere  alleged  to  be  in  bis  possession;  and  that  the 
said  J.  8.  afterwards,  and  wbikt  tbe  said  J.  N,  so  remained  in  his  custo- 
dy as  aforesaid,  to  wit,  on  tbe  day  and  year  aforesaid,  at  tbe  parish  afore- 
said, in  tbe  county  aforesaid,  unlawfully,  corruptly,  deceitfully,  extorsive- 
ly,and  by  colour  of  bis  said  office,  did  extort,  receive,  and  take  of  and 
from  tbe  said  J.  N.  tbe  sum  of  five  shillings,  as  and  for  a  fee  due  to  him 
tlie  said  J.  S.  as  such  constable  as  aforesaid,  for  tbe  obtaining  and  dis- 
charging of  tbe  said  warrant,  as  he  the  said  J.  S.  then  and  tbere  alleged; 
whereas,  in  truth  and  in  fact,  no  fee  whatever  was  tben  due  from  tbe  said 
J.  N.  to  the  said  J.  S.  as  such  constable  as  aforesaid  in  that  behalf;  in 
contempt  of  our  said  lady  tbe  Queen  and  her  laws,  to  the  evil  and  perni- 
cious example  of  all  others  in  the  like  case  offending,  and  against  tbe  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  Tke  venue  may  be  laid  t» 
any  eounly.^  31  El.  c.  5,  s.  4.  See  the  precedenUj  Cro.  Circ.  Com.  193. 
194,  195;  4  Went.  146:  and  $ee  3  Inst.  148,  149;  2  L.  Raym.  1265; 
2  Salk.  680;  4  Camp.  379. 

Fine  or  imprisonment,  or  both.  And  it  is  equally  extortion,  where  t 
greater  fee  is  exacted  than  what  is  legally  due,  as  where  money  is  exacted 
as  a  fee  where  none  whatever  is  payable.  See  2  Salk.  680;  1  Hawk.  c. 
68,  s.  1. 

Evidence, 

Prove  tbe  arrest,  and  prove  that  tbe  defendant  exacted  money  as  a  fee 
due  to  him,  as  stated  in  the  indictment.  Tbe  sum  stated  is  not  materiii); 
proof  of  a  less  sum  will  maintain  the  indictment.  R.  e.  Burdett,  1  L. 
Raym.  149;  and  see  R.  v.  Gtlham,  6  T.  R.  267:  R.  e.  Higgins,  4C. 
&  H.  247. 


[  *682  ]  *Sect.  9. 

misconduct  of  officers  of  justice. 

Indictment  againet  a  Comtabk  far  not  can»eying  an  Offender  to 

Prison, 

Proceed  a$  in  thepreeedent  ante^  p.  550,  as  far  as  the^j  and  thenpro- 
eeedthus]: — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  J.  S.,  late  of  the  parish  aforesaid,  in  the  couo. 
ty  aforesaid,  baker,  so  being  one  of  the  constables  of  the  said  parish  as 
aforesaid,  and  being  so  commanded  by  tbe  said  A.  C.  the  said  justice, 
as  aforesaid,  then  and  there  unlawfully  and  contemptuously  did  neglect  and 
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refuse  to  convey  the  said  J.  N.  to  the  said  gaol  of  Newgate,  as  be  the  said 
J.  8*  by  virtue  of  his  office  aforesaid,  by  law  should  and  ought  to  have 
done:  to  the  great  hindrance  of  justice,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  lady  the  Queen 
her  crownand  dignity.  See  the  precedents^  Cro.  Circ.  Com.  148,  151, 170. 
Every  malfeaeance  or  culpabk  tionfeasance  of  an  bffioer  of  justice^  with 
reloHan  lo  ki$  office,  i$  a  misdemeanory  and  punishable  with  fine  or  im- 
prieonmenif  or  both.      See  1  Salk.  3S0;  Cro.  £1.  654. 

Evidence, 

Prove  the  charge  before  the  magistrate,  the  warrant,  and  the  delivery 
of  it  to  the  defendant,  as  directed  ante,  p.  551.  And  prove  that  the  de- 
fendant neglected  or  refused  to  convey  the  offender  to  prison,  in  pursuance 
of  the  warrant.  It  is  unnecessary  to  prove  the  defendant's  appointment 
as  constable;  proof  that  he  was  accustomed  to  act  as  such  will  he  suffi- 
cient.    (Ante,  p.  124). 


Ikiieinuni  ogainH  a  MfagUirate,  for  committing  in  a  Case  where  he  had 

no  Jurisdiction. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of 
OQf  sovereign  lady  Victoria,  at  the  parish  of  B.,  in  the  county  of  M.,  one 
T.  C,  then  being  one  of  the  constables  of  the  said  parish,  brought  one 
J.  N.  before  J.  S.,  esquire,  then  and  yet  being  one  of  the  justices  of  our 
•aid  lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady  the 
Queen  in  and  for  the  county  aforesaid,  and  also  to  hear  and  determine  di- 
vers felonies,  tresspasses,  and  other  misdeeds  committed  in  the  said  coun- 
ty; and  the  said  J.  N.  then  and  there  was  charged  before  the  said  J.  S. 
with  having  committed  a  certain  supposed  misdemeanor,  in  having  vili- 
fied the  character  and  hurt  tbe  trade  of  one  A.  C,  of  the  parish  afore- 
said, miller;  and  tbe  said  J.  N.  was  then  and  there  examined  before  tbe 
said  J.  S.,  as  such  justice  as  aforesaid,  touching  the  said  supposed 
offence  so  to  bim  charged  as  aforesaid.  And  the  jurors  aforesaid  up- 
on their  oath  aforesaid  do  further  present,  that  the  said  J.  S.,  late  of 
the  parish  aforesaid,  in  the  county  aforesaid,  esquire,  being 
such  justice  as  aforesaid,  wickedly  and  maliciously  contriving  [  *583  ] 
and  intending  to  oppress,  injure,  and  aggrieve  the  said  J.  N. 
in  his  behalf,  and  to  put  him  to  great  charge  and  expense,  and  to  cause 
him  to  undergo  and  suffer  great  pain,  torture,  and  anguish  of  body  and 
mind,  aftewards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  tbe  county  aforesaid,  did  order  and  direct  that  the  said   J.  N. 
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should  find  sureties  for  his  persona)  appearance  at  the  then  next  geoeraf 
quarter  sessions  of  the  peace  of  our  said  lady  the  Queen,  to  be  boldeo  ki 
and  for  the  said  county  of  M.  to  answer  the  said  charge;  andybectosc 
the  said  J.  N.  did  not  and  could  not  conveniently  find  such  sarelies  u 
aforesaid,  he  tlie  said  J.  S.,  being  such  justice  as  aforesaid,  wickedlj 
and  maliciously  contriving  and  intending  as  aforesaid,  wrongfully,  uojustlf, 
and  maliciously,  and  contrary  to  the  laws  of  this  realm,  ihea  and  there 
(by  virtue  and  under  colour  of  a  certain  warrant  under  bis  baod  and  seal, 
as  such  justice  as  aforesaid)  did  commit  the  said  J.  N.  a  prisoner  to  a 
certain  prison  called  the  House  of  Correction,  situate  at  the  parish  afore- 
said, in  the  county  aforesaid,  to  be  there  safely  kept  until  he  the  said  J. 
N.  should  fiod  such  sureties  as  aforesaid,  and  onti!  he  should  be  folly  ex- 
amined concerning  the  premises;  and  then  and  there  ordered,  directed, 
and  commanded  the  then  keeper  of  the  said  prison  to  keep  tbe  said  J.  N. 
under  close  confinement  in  tbe  said  prison,  and  to  dieny  bim  tbe  ase  of 
pen,  ink,  and  paper,  and  to  allow  no  letter  to  be  delivered  to  or  froro  the 
said  J.  N.,  and  also  to  allow  no  person  to  see  or  speak  to  bim  the  said  J. 
N.     And  tbe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  J.  S  ,  by  virtue  and  under  colour  of  the  warrant  afore- 
said, afterwards,  to  wit,  on  tbe  day  and  year  aforesaid,  and  from  iheoce 
for  a  long  space  of  time,  to  wit,  for  the  space  of  ten  days  then  aext  fol- 
lowing, at  the  parish  aforesaid,  in  the  county  aforesaid,  wrongfuly,  oa- 
justly,  and  maliciously,  and  contrary  to  the  laws  of  this  realm,  did  cause 
and  procure  the  said  J.  N.  to  be  closely  confined  and  imprisoned  in  tbe 
said  prison,  and  to  be  denied  the  use  of  pen,  ink,  and  paper,  and  to  be 
restrained  from  all  communication  with  his  relations  and    friends,  to  wit, 
at  tbe  parish  aforesaid,  in  the  county  aforesaid;  whereby  the  said  J.N. 
during  all  ihat  time  underwent  and  suffered  great  pain,  torture,  and  angoish 
of  body  and  mind,  and  was  deprived  of  bis  liberty,  and  prevented  from 
finding  such  sureties  as  aforesaid,  and  was  put  to  great  charge  and  expense 
in  and  about  obtaining  bis  dischai^e  and  release  from  the  said  commitmeot 
and  imprisonment;  to  the  great  scandal  of  tbe  administration  of  justice  ia 
this  kingdom,  in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the 
evil  example  of  all  others  in  tbe  like  case  offending,  and  against  tbe 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Where  magistrates  are  guilty  of  oppresriony  or  other  mlful  mayeasance 
in  the  execution  of  their  duties^  they  are  generally  proceeded  agaimt  ijf 
information,  B%U  such  an  information  can  readily  be  framed  from  thk 
precedent  by  observing  the  forms  given  ante^  p.  77.  See  the  precedents^ 
Cro.  Circ.  Com.  242,  244;  4  Went.  364,  418,  424;  6  Went.  ,455. 
See  also  a  precedent  of  an  indictment  against  a  coroner  for  refusing  ie 
lake  au  inquisition.     Cro.  Circ.  Com.  170. 

Fine,  or  imprisonment,  or  both. 
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•Evidence.  [  •584  ] 

Prove  the  diarge  before  J.  Sm  the  warrant,  &c.,  aod  the  imprisoo- 
meot;  together  «viih  anjr  circumstances  of  aggravation  laid  in  the  indict- 
ment* Also,  if  the  case  will  admit  of  it,  evidence  may  be  given  of  any 
circumstances  whicli  indicate  that  the  commitment  proceeded  from  malice, 
or  other  undue  motive  upon  the  part  of  the  magistrate.  See  R.  v.  Sains- 
bury,  4  T.  R.  451. 


Sect.   10. 
ivot  obeting  the  orders  of  a  magistrate. 

Indielmtnt   agaitui   a  High    Comtabk  for  disobeying   nn  Order   of 

Sessions. 

Middlesex,  to  wit: — The  jurors  of  our  lady  the  Queen  upon  tb^ir  oath 
present,  that,  at  the  general  quarter  sessions  of  the  peace  of  our  lady  the 
Queen,  holden  for  the  county  of  Middlesex,  at  the  New  Sessions  House 
on  Clerkenwell  Green,  in  and  for  the  county  aforesaid,  by  adjournment, 
to  wit,  on  Saturday^  the  twentieth  day  of  July,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  before  F.  C,  J.  W.,  W.  R.,  and 
VL  M.,  esquires,  and  others  their  fellows,  justices  of  our  said  lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  lady  the  Queen,  in  and 
for  the  county  aCbresaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  in  the  same  county,  it  was 
ordered  by  the  same  justices  and  court  there,  that  [^c.  proceeding  to 
4la/e  the  order  of  sessions  in  the  past  tense]  ^  as  by  the  said  order,  refer- 
ence being  thereunto  had,  will  more  fully  and  at  large  appear;  of  which 
said  order  the  said  J.  S.,  one  of  the  high  constables  in  the  order  afore- 
said namedi  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  alaresatd,  in  the  county  aforesaid,  had  notice.  Nevertheless,  the 
said  J*  8.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  gentle- 
man, then  being  one  of  the  high  constables  in  the  order  aforesaid  men- 
tioned, ualawfuily  and  contemptuously,  upon  being  served  with  the  said 
order,  did  neglect  and  refuse  to  [4^c.  here  insert  what  the  order  required 
of  &m],  88  by  the  said  order  be  the  said  J.  S.  was  required  to  do;  nor 
hath  he  the  said  J.  S.  at  any  time  since  complied  with  the  said  order,  al- 
though often  requested  so  to  do;  in  contempt  of  our  lady  the  Queen  and 
her  laws,  to  the  evil  example  of  other  persons  in  the  like  case  offending, 
aod  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Sh  a  precedent  of  ««  indictment  against  an  overseer  of  the  poor ^  for 
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not  paying  a  weekly  sum  to  a  pauper  in  pursuance  of  an  order  ofjutiUtt; 
Cro,  Circ.  Com,  327;  see  R.  v.  Meredilhy  R.  ^  R.  46:  R,  v.  Booikj 
Id,  47:  R,  V.  JVarreny  2  Russ.  139; — and  against  the  father  qf  a  hois' 
tard  child,  for  not  obeying  an  order  of  maintenance;  4  Went,  337;  ami 

see  R,  V.  ffhitCy  Cald.  183:  A.  v.  Robinsony2  Bur.  799;  R. 
I  *585  ]  V.  *Balme,  Cowp.  660:  R,  v.  Fearnley,  1  T.  R.  316:  R.v. 

Davis,  Say.  163:  R.  v.  Gould,  1  Salk.  381. 

Evidence. 

Produce  the  order.     Prove  a   personal  serFice  of  a  copy  of  it  upon 

41.     And  prove  that  the  defendant  did  not  obey  the  order.     See  R.  v. 

the  defendant,  and  upon  all  the  defendants,  if  there  be  more  than  one  and, 

the  order  be  joint  and  not  several.  See  R.  v  Kingston,  8  East, 
Fearnley,  1  T.  R.  316. 


Sect.  11. 
compounding  pelont. 

Statute. 

7  &  8  G.  4,  c.  29,  s.  58]— *Enacts,  that  every  person  who  shall  cor- 
ruptly take  any  money  or  reward,  directly  or  indirectly,  under  pretence 
or  upon  account  of  helping  any  person  to  any  chattel,  money,  Faloable 
security,  or  other  property  whatsoever,  which  shall  by  any  felony  or  mis- 
demeanor have  been  stolen,  taken,  obtained,  or  converted  as  aforesaid, 
shall  (unless  he  cause  the  offender  to  be  apprehended  and  brought  to  trial 
for  the  same)  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  tbe  seas 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  (if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment. 

Sect.  59 — Advertising  Reward  for  the  Return  of  HoUn  Property] — 
Enacts,  that  if  any  person  shall  publicly  advertise  a  reward  for  the  return 
of  any  property  whatsoever,  which  shall  have  been  stolen  or  lost,  and 
shall  in  such  advertisenrent  use  any  words  purporting  that  no  questions  will 
be  asked,  or  shall  make  use  of  any  words  in  any  public  advertisement 
purporting  that  a  reward  will  be  given  or  paid  for  any  property  wUcli 
shall  have  been  stolen  or  lost,  without  seizing  or  making  any  inquiry  after 
the  person  producing  such  property,  or  shall  promise  or  ofler  in  any  such 
public  advertisement  to  return  to  any  pawnbroker  or  other  person  who 
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may  have  bought  or  advanced  money  by  way  of  loan  upon  any  property 
stolen  or  lost,  the  money  so  paid  or  advanced,  or  any  other  sum  of  money 
or  reward  for  the  return  of  such  property,  or  if  any  person  shall  print  or 
publish  any  such  advertisement;  in  any  of  the  above  cases,  every  such 
person  shall  forfeit  the  sum  of  fifty  pounds  for  every  such  offence,  to  any 
person  who  shall  sue  for  the  same  by  action  of  debt,  to  be  recovered 
with  full  costs  of  suit. 

Sect.  57 — Restitution  of  Property] — To  encourage  the  prosecution  of 
offenders,  enacts,  that  if  any  person,  guilty  of  any  such  felony  or  misde- 
meanor as  aforesaid,  in  stealing,  taking,  obtaining,  or  convert- 
ing, *or  in  knowingly  receiving  any  chattel,  money,  valuable  [  *586  ] 
security,  or  other  property  whatsoever,  shall  be  indicted  for 
any  such  offence,  by  or  on  behalf  of  the  owner  of  the  property,  or  his 
executor  or  administrator,  and  convicted  thereof,  in  such  case  the  pro- 
perty  shall  be  restored  to  the  owner,  or  his  representative;  and  the  court, 
before  whom  any  such  person  shall  be  so  convicted,  shall  have  pow^  to 
award,  from  time  to'time,  writs  of  restitution  for  the  said  property,  or  to  or- 
der the  restitution  thereof  in  a  summary  manner:  provided  always,  that  if  it 
shall  appear,  before  any  award  or  order  made,  that  any  valuable  security 
shall  have  been  bona  fide  paid  or  discharged  by  some  person  or  body  cor- 
porate liable  to  the  payment  thereof,  or,  being  a  negotiable  instrument, 
shall  have  been  boni  fide  taken  or  received  by  transfer  or  delivery,  by 
some  person  or  body  corporate,  for  a  just  and  valuable  consideration, 
without  any  notice,  or  without  any  reasonable  cause  to  suspect  that  the 
same  had,  by  any  felony  or  misdemeanor,  been  stolen,  taken,  obtained, 
or  converted  as  aforesaid,  in  such  case  the  court  shall  not  award  or  order 
the  restitution  of  such  security.  See  R.  v.  Stanton,  7  0-  &  P.  481; 
R.  V.  Powell,  Id.  64Q. 


Indictment  for  compounding  a  Felony, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B.,  in 
the  county  of  M.,  one  A.,  the  wife  of  J.  N.,  feloniously  stole,  took, 
and  carried  away  one  silver  spoon,  of  tiie  value  of  twenty  shillings,  of 
the  goods  and  chattels  of  one  J.  S.,  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  diginity.  And  that  the  said  J.  S.,  late  of  the 
parish  aforesaid,  in  the  county  aforesaid,  labourer,  well  knowing  the  said 
felony  to  have  been  by  the  said  A.  so  as  aforesaid  done  and  committed, 
but  contriving  and  intending  unlawfully  and  unjustly  to  pervert  the  due 
course  of  law  and  justice  in  that  behalf,  and  to  cause  and  procure  the 
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said  A.,  for  the  felony  aforesaid,  to  escape  with  impunity,  afterwards,  to 
wil,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully,  and  for  wicked  gain's  sake,  did  compound  the  said 
felony  with  the  said  J.  N.,  the  husband  of  the  said  A.,  and  then  and 
there  did  exact,  take,  receive,  and  have  of  the  said  J.  N.  the  sum  of 
twenty-six  shillings,  for  and  as  a  reward  for  compounding  the  said  fdooj 
and  desisting  from  all  further  prosecution  against  the  said  A.  for  the  felony 
aforesaid;  and  that  the  said  J.  S.,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  thereupon  desist,  and  from 
that  time  hitherto  hath  desisted,  from  all  further  prosecution  of  the  said 
A.  for  the  felony  aforesaid;  to  the  great  hindrance  of  justice,  in  con- 
tempt of  our  lady  the  Queen  and  her  laws,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity.  See  the  precedent,  4  Went. 
327. 

Fine  and  imprisonment.  See  1  Hawk.  c.  59,  s.  5,  tec.  As  to  com- 
pounding informations  on  penalstatutes,  see  18  Eliz.  c.  5:  R.  «.  Stone,  4 
C.  &  P.  379:  R.  v.  Gotley,  R.  &R.  R.  v.  Crisp.  1  B.  &  Aid.  282.  A 
person  may  he  con victed  under  that  statute,for  taking  money  as  a  reward  for 

forbearing  to  prosecute,  although  in  fact  no  offence  liable  to 
[  *687  ]  ♦a  penalty  have  been  committed  by  the  person  from  whom  the 

money  is  taken.     Reg.  v.  Best,  2  Mood.  C.  C  125;  9  C. 
&  P.  368. 

Evidence, 

Prove  the  felony  to  have  been  committed  by  A.  N.,  as  directed  aaU, 
p.  170;  and  prove  that  J.  S.  received  twenty-six  shillings,  or  some  part 
thereof,  from  J.  N.  upon  an  understanding  that  J.  S.  would  not  further 
prosecute  A.  N.  for  the  felony;  and  that  in  fact  he  has  not  further  prose- 
cuted her  since  for  the  same. 


Indictment  for  taking  a  Reward  for  the  Recovery  of  stokn  Property, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  otth 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lady  Victoria^  at  the  parish  aforesaid,  in  the  county  aforesaid,  cor- 
ruptly and  feloniously  did  take  and  receive  from  J.  N.  certain  money  and 
reward,  to  wit,  the  sum  of  five  pounds  of  the  monies  of  the  said  J.  N., 
under  pretence,  (^  ^ under  pretence ^  or  upon  aecount^^)  then  and  there  of 
helping  the  said  J".  N.  to  certain  goods  and  chattels  {*'*'chattels^  moneys  or 
valuable  security^^)  of  him  the  said  J.  N.,  before  then  feloniously  stolen, 
taken,  and  carried  away,  (^^by  any  felony  or  miedemeanor  stolen^  takenj 
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obiainedy  or  canoerted^^)  the  said  J.  S.  not  baving  caused  the  said  person 
by  whom  the  said  goods  and  chattels  were  so  stolen,  taken,  and  carried 
away  as  aforesaid,  to  be  apprehended  and  brought  to  trial  for  the  same; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life  or  for  not  less  than  seven  years,  or  im« 
prisonment  (with  or  without  hard  labour  for  the  whole  or  any  part  of  the 
imprisonment)  and  with  or  without  solitary  confinement,  7  &  8  6.  4,  c. 
29y  8«  4,  (ante)  p.  169),  such  confinement  not  exceeding  one  month  at 
any  one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c. 
90,  s.  5,  (ante,  p.  169),  not  exceeding  four  years;  and,  if  a  male,  to  be 
once^  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  think  fit.  7  &  8  G.  4,  c.  29,  s.  53. 
This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
8.  1 ,  (ante,  p.  69) . 

Evidence. 

Prove  that  the  goods,  &c.,  were  stolen  or  obtained  in  the  mode  stated' 
in  the  indictment;  and  prove  that  the  defendant  received  the  money  from 
J.  N.)  or  some  person  on  his  behalf,  upon  the  pretence  or  account  slated 
in  the  indictment.  It  was  decided  to  be  an  offence  within  the  repealed 
Stat.  4  6.  1,  c.  11,  s.  4,  which  'was  similar  to  the  present  section,  to 
take  money  under  pretence  of  helping  a  man  to  goods  stolen  from  him, 
though  the  defendant  had  no  acquaintance  with  the  felon,  and  did  not  pre- 
tend that  he  had;  and  though  he  bad  no  power  to  apprehend  the  felon, 
and  though  the  goods  were  never  restored,  and  the  defendant  had  no 
power  to  restore  them.  R.  v.  Ledbitter,  1  Mood,  C.  C.  76.  As  to 
advertising  a  reward  for  the  return  of  stolen  property,  see  7  &  8  G.  4, 
c.  29,  s.  59,  {antey  p.  585). 


♦Sect.  12-  [  •588  ] 

libels  reflecting  olf  the  administration  of  justice. 

Indidmeni  far  a  lAbel  against  a  Judge  and  Jury^  in  the  ExeetUion  of 

their  Dutiee. 

Middlesex,  to  wit: — The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present,  that  heretofore,  to  wit,  at  the  sittings  at  tAHEn  PriuSj  holden 
after  ^Trinity  Term,  to  wit,  on  the  twentieth  day  of  June,  in  the  eighth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  at  Westminster,  in  tlie 
county  of  Middlesex,  before  the  Right  Honourable  Sir  Frederick  Pol- 
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ock,  chief  baron  of  our  said  lady  the  Queeo  of  her  Court  of  Excheq* 
uer  at  Westminster  aforesaid,  a  certain  issue  duly  joined  in  the  said  court 
between  one  A.  B.  and  one  C.  D.,  in  a  certain  action  on   promises,  in 
which  the  said  A.  B.  was   plaintiff,  and  the  said  C.  D.  defendant,  caoe 
on  to  be  tried  in  due  form  of  law,  and  was  then  and  there  tried  by  a  cer- 
tain jury  of  the  country  in  that  behalf  duly  sworn,  and  taken  between  the 
parties  aforesaid.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present^  that  J.  S.  late  of  the  parish  of  B.,  in  the  county  of  M., 
printer,  being  a  wicked  and  ill-disposed  person,  wickedly  and  maliciouslj 
contriving  and  intendiDg  to  bring  the  administration  of  justice  in  this  king- 
dom into  contempt,  and  to  scandalize  and  vilify  the   said  Sir  Frederick 
Pollock,  and  the  jurors,  by  whom  the  said  issue  was  so  tried  as  aforesaid, 
and  to  cause  it  to  he  believed  thqt  [&ere  stale  the  effect   of  the  libil;  lee 
aiUe,  p.  525]  on  the  twenty-first  day  of  June,  in  the  year  last  aforesaid, 
with  force  and  arms,  at  the  parish   aforesaid,   in   the   county  aforesaid, 
wickedly  and  maliciously  did  write  and  publish,  and  eause  and  procure  to 
be  written  and  published  a  certain  false,  wicked,  malicious,  and  scanda- 
lous libel,  of  and  concerning  the  administration  of  justice  in  this  king- 
dom, and  of  and  concerning  the  trial  of  the  said  issue,  and  of  and  cod* 
cerning  the  said  Sir  Frederick  Pollock,  and  the  jurors  by  whom  the  said 
issue  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect  follow- 
ing; that  is  to  say:  [here  set  out  the  libely  together  with  ench  innuendoti 
as  may  be  requisite;  see  ante^  p.  525]:  to  the  great  scandal  and  reproach 
of  the  administration  of  justice  in  this  kingdom,  in  contempt  of  our  lady 
the  Queeo  and  her  laws,  to  the  evil  example  of  all  others  in  like  case  of- 
fending, and  against  the  peace  of  our  lady   the   Queen,   her  crown  aod 
dignity. 

Fine  or  imprisonment^  or  both.  See  R.  v.  White,  1  Campb.  359: 
R.  V.  Watson,  2  T.  R.  199.  This  offence  is  not  triable  at  any  quar- 
ter sessions.  5  &  6  Vict.  c.  38,  s.  1,  {ante^  p.  69).  Jis  to  the  evidence^ 
see  ante^  p.  524. 


Indictment  for  Slanderous  Words  to  a  Magistrate. 

Middlesex,   to  wit : — The  jurors  for  our  lady  the  Queen  upon  their 

oath  present,  that  heretofore,  to  wit,  on  the  third  day  of  August,  in  the 

ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the 
[  *589  ]  ^parish  of  B.,  in  the  county  of  M.,  one  J.  S.  was  brou^t 

before  J.  N.,  esquire^  then  and  yet  being  one  of  the  justices  of 
our  said  lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady  the 
Queen,  in  and  for  the  county  afoiesaid,  and  also  to  bear  and  determine  di- 
vers felonies,  trespasses  and  other  misdeeds  committed  in  the  said  coun- 
ty,  and  the  said  J«  S.  was  then  and  there  charged  before  the  said  J.  N.) 
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upon  the  oath  of  one  A.  C,  that  be  the  said  J.  8.  had  then  lately  before 
feloDioQsly  taken,  stolen,  and  carried  away  divers  goods  and  chattels  of 
the  said  A.  C.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  8.,  being  a  scandalous  and  ill-disposed 
person,  and  wickedly  and  maliciously  intending  and  contriving  to  scanda* 
1  ize  and  vilify  the  said  J.  N.  as  such  justice  as  aforesaid,  and  to  bring  the 
administration  of  justice  in  this  kingdom  into  contempt,  afterwards,  and 
whilst  the  said  J.  N.,  as  such  justice  as  aforesaid,  was  examining  and  tak- 
ing the  depositions  of  divers  witnesses  against  him  the  said  J.  S.  in  that 
behalf,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  wickedly  and  maliciously,  in  the  presence  and  hear- 
ing of  divers  good  and  liege  subjects  of  our  lady  the  Queen,  did  publish, 
utter,  pronounce,  declare,  and  say,  with  a  loud  voice  to  the  said  J.  N., 
and  whilst  he  the  said  J.  N.  was  so  acting  as  such  justice  as  aforesaid, 
^^  You  are  a  scoundrel  and  a  liar;  you  would  hang  your  own  father  if  you 
could  make  a  groat  by  his  execution;"  to  the  great  scandal  and  reproach 
of  the  administration  of  justice  in  this  kingdom,  to  the  great  scandal  and 
damage  of  the  said  J.  N.,  in  contempt  of  our  lady  the  Queen  and  her 
laws,  to  the  evil  example  of  all  others,  in  the  like  case  offending,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Fine  or  imprisonment,  or  both.  See  R.  v.  Pocock,  2  Str.  1157:  R. 
V.  Weltje,  2  Camp.  142;  and  see  2  Salk.  698.  If  there  be  any  doubt 
as  to  the  words,  lay  them  differently  in  different  counts. 

Evidence. 

Prove  the  charge  before  the  magistrate;  and  prove  that  whilst  the  mag- 
istrate was  in  the  execution  of  his  duty,  taking  the  depositions  of  the  wit- 
nesses, the  defendant  addressed  him,  and  spoke  the  words  laid  in  some 
one  of  the  counts  of  the  indictment.  It  is  sufficient  to  prove  that  the  mag- 
istrate acted  as  such.  Berryman  v.  Wise,  4  T.  R.  866:  R.  v.  Gordon, 
1  Leach|  581.     As  to  the  proof  of  the  words,  see  ante,  p.  102. 
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[  •590  1  •CHAPTER  111- 

OFFENCES   AGAIlfST  THE   PXTBLTC  PEACE. 

Sect.  1.  Riot^  59a 

2.  Jiffrafj  599. 

3.  Forcible  Entry  wr  Detainer ^  599. 

4.  Challenge  to  FiglU,  615. 

5.  TVeofentng^  Litter^  616> 

6.  Li6el,  622. 


Sect.  I. 

RIOT. 

ataiute. 


3  G.  4,  c.  114 — Etard  labour  for  Riot  and  certain  other  Offencee]-^ 
Recites  53  G.  3,  c.  162,  and  enacts,  that,  whenever  anj  person  shall  be 
convicted  of  any  of  the  offences  hereafter  specified  and  set  forth;  that  is 
to  say,     ,     r     .     •     any  attempt  to  commit  felony;  any  riot;     .     .    . 
.     .     keeping  a  conmnon  gambling-house,  a  common  bawdy-bouse,  or  a 
common  ill-governed  and  disorderly  bouse;  wilful  and  corrupt  perjury,  or 
of  subornation  of  perjury;     ......     in  each  and  every  of  the 

above  cases,  and  whenever  any  person  shall  be  convicted  of  any  or  either 
of  the  aforesaid  offences,  it  shall  and  may  be  lawful  for  the  court  before 
which  any  such  offender  shall  be  convicted,  or  which  by  law  is  authorized 
to  pass  sentence  upon  any  such  offender,  to  award  and  order  (if  such  coorl 
shall  think  fit)  sentence  of  imprisonment  with  hard  labour,  for  any  term 
not  exceeding  the  term  for  which  such  court  may  now  imprison  for  such 
offences,  either  in  addition  to  or  in  lieu  of  any  other  punishment  which 
may  be  inflicted  on  any  such  offenders,  by  any  law  in  force  before  the 
passing  of  this  act;   and  every  such  offender  shall  thereupon  suffer  such 
sentence,  in  such  place  and  for  such  time  as  aforesaid,  as  such  court  shall 
think  fit  to  direct.     [Repealed^  so  far  as  relates  to  receiving  stolen  goods 
and  false  pretences^  Ay  7  &  8  G.  4,  c.  27,  s.  I,  and  so  far  as  relates  to  at- 
saultj  ^.,  by9G.  4,  c.  31,  s.  1.] 
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IndictmtfUfor  Rioi  and  AtsauU. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, J.  W.,  late  of  the  same  place,  carpenter,  E.  W«,  late  of  the  same  place, 
yeoman,  together  with  divers  other  evil-disposed  persons. 
*to  the  number  of  ten  and  more,  to  the  jurors  aforesaid  un-  [  "^dQl  ] 
known,  on  the  third  day  of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully,  riotously,  and  routously,  did 
assemble  and  gather  together,  to  disturb  the  peace  of  our  said  lady  the 
Queen;  and  being  so  then  and  there  assembled  and  gathered  together,  in 
and  upon  one  A.,  the  wife  of  J.  N.,  in  the  peace  of  God  and  of  our  la- 
dy the  Queen  then  and  there  being,  unlawfully,  riotously,  and  routously 
did  make  an  assault,  and  her  the  said  A.  then  and  there  unlawfully,  riot- 
ously, and  routously  did  beat,  wound  and  ill-treat,  so  that  her  life  was 
greatly  despaired  of;  and  other  wrongs  to  the  said  A.  then  and  there  un- 
lawfully, riotously,  and  routously  did,  to  the  great  disturbance  and  terror 
of  the  liege  subjects  of  our  lady  the  Queen  then  and  there  being,  in  con- 
tempt of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  (See  the  precedents,  Cro.  Circ.  Com. 
413,  et  seq,;  4  Went.  150,  305,  et  $eq.)  You  may  add  a  count  for  a 
common  assauh.     (See  ante,  p.  441). 

Fine  or  imprisonment,  or  both,  and,  by  3  G.  4,  c.  114,  hard  labour. 


^' 


Ikfidenct. 

That  J.  fif.,  ^c.  togtther  with  divers  others.] — It  must  be  proved  that 
three  persons  at  least  were  engaged  in  this  unlawful  assembly  and  assault, 
otherwise  the  defendants  must  be  acquitted;  for  unless  committed  by 
three  or  more,  it  is  no  riot.  2  Hawk.  c.  47,  s.  8;  R.  v.  Scott,  3  Bur. 
1262;  1  W.  Bl.  291,  350:  R.  r.  Sadbury,  1  L.  Rayra.  484;  2  Salk. 
593. 


Unlatbfully^  riotously^  and  routously  did  assembh,] — It  must  be  prov- 
ed that  4hese  three  or  more  persons  assembled  together;  and  that  their  as- 
sembling was  accompanied  with  some  such  circumstances,  either  of  actual 
force  or  violence,  or  at  least  of  an  apparent  tendency  thereto,  as  were 
calculated  to  inspire  people  whh  terror;  R.  v.  Hughes,  4  C.  &  P.  372; 
such  as  being  armed,  using  threatening  speeches,  turbulent  gestures,  or  the 
like.  1  Hawk.  c.  65,  s.  5.  If  an  assembly  of  persons  be  not  accom- 
panied with  such  circumstances  as  these,  it  can  never  be  deemed  a  riot, 
however  unlawful  their  intent,  or  however  unlawful  the  acts  which  they 
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actually  commit,     lb.;  Lamb.  178;  Dalt.  c.  137.     It »  a  sufficeat  ter- 
V  ror  and  alarm,  bowerer,  to  sustain  the  indictmeot,  if  ony  ow  of  the 
Queen»s  subjecU  be  in  fact  terrified.     Eeg.  v.  Phiffips,  2  Mood.  C.  C 
.  252;  S.  C,  as  Eeg.  t..  Langford,  C  &  Mar.  602      If  persons  meet « 
a  fair  or  wake,  or  oo  any  other  lawful  and  innocent  occasion,  and  on  a 
sudden  quarrel,  they  fight  together,  this  is  no  riot,  but  an  affray  merely; 
■  but  if,  upon  a  d'ispute  arising,  they  form  themselves  into  parties,  with  pro- 
mises of  mutual  assistance,  and  then  fight,  it  is  a  riot;  for,  m  this  Utter 
case,  the  design  to  break  the  peace  is  as  premeditated  as  if  they  had  on- 
ginally  met  for  that  purpose.     1  Hawk.  c.  65,  s.  3. 

It  is  not  necessary,  to  constitute  a  riot,  that  the  riot  act  should  be  read. 

Before  the  proclamation  can  be  read,  a  riot  must  exist;  and  the  effect  of 

the  proclamation  will  not  change  the  character  of  the  meeting, 

r  *592  ]  but  will  make  those  guilty  of  felony  who  do  not  •disperse 

within  one  hour  after  the  proclamation  is  read.     R.  ••  Futtey, 

6C.  &P.  81. 

In  and  upon  one  A.  did  nuike  an  a$sauU,  4'*.]— Prove  the  assault 
and  battery,  as  directed  ante,  p.  442.  Andthis  must  be  proved,  otbej. 
wise  the  defendants  must  be  acquitted.  For,  where  persons  assemble 
togeihefr  for  the  purpose  of  doing  an  act,  and  the  assembly  is  such  as  is 
above  described,  if  they  do  not  proceed  to  execute  their  purpose,  it  is 
but  an  unlawful  assembly,  not  a  riot;  if,  after  so  assembling,  they  fto- 
ceedto  excute  the  act  for  which  they  assembled,  but  do  not  execute  it, 
it  is  termed  a  rout;  but  if  they  not  only  so  assemble,  but  proceed  to  ex- 
ecute their  design,  and  actually  execute  it,  it  is  then  a  riot.  1  Hawk.  c. 
65,  s.  1;  Dalt.  c.  136;  R.  v.  Birt,  6  C  &P.  154:  Reg.  r,  Vincent,  9 

C.  &  P.  91. 

It  is  immaterial,  however,  whether  the  act  done  be  unlawful  or  not; 
doing  it  in  a  manner  calculated  to  insphre  people  with  terror,  is  equally 
punishable,  whether  it.  be  lawful  or  otherwise.  1  Hawk.  c.  65,  s.  7. 
Yet,  where  the  object  of  the  assembly  is  lawful,  it  in  general  requires 
Stronger  evidence  of  the  terror  of  the  means,  to  induce  a  jury  to  return 
e  verdict  of  guilty,  than  if  the  object  were  unlawful:  and  it  has  even  bcea 
bolden,  that,  if  a  number  of  persons  assemble  for  the  purpose  of  abating 
a  public  nuisance,  and  appear  with  spadea,  iron  crows,  and  other  toob 
for  that  purpose,  and  abate  it  accordingly,  without  doing  more,  it  is  no 
riot,  Dalt.  c.  1 37,  unless  threatening  language  or  other  misbehaviour,  n 
\    apparent  duturbance  of  the  peaee,  be  at  the  same  time  used.     lb. 

If  the  offence  proved  against  the  defendants  amount  to  a  construcdve 
levying  of  war,  (see  ante,  p.  493),  they  must  be  acquitted. 
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Indictment  for  a  Riot  and  TumuU. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  la- 
bourer, J.  W.,  late  of  the  same,  carpenter,  £.  W.,  late  of  the  same, 
yeoman,  together  with  divers  other  evil-diposed  persons,  to  the  number 
of  fifty  and  more,  to  the  jurors  aforesaid  unknown,  on  the  third  day  of 
August,  in  the  fourth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
with  force  and  arms,  to  wit,  with  sticks,  staves,  and  other  offensive  wea- 
pons, at  the  parish  aforesaid,  unlawfully,  riotously,  and  routously  did  as- 
semble and  gather  together  to  disturb  the  peace  of  our  said  lady  the 
Queen,  and  being  so  assembled  and  gathered  together,  armed  as  last 
aforesaid,  did  then  and  there  unlawfully,  riotously,  and  routously  make  a 
great  noise,  riot,  and  disturbance,  and  did  then  and  there  remain  and  con- 
tinued armed  as  last  aforesaid,  making,  such  noise,  riot,  and  disturbance, 
for  the  space  of  an  hour  and  more  then  next  following,  to  the  great  dis- 
turbance and  terror  not  only  of  the  liege  subjects  of  our  said  lady  the 
Queen  there  being  and  residing,  but  of  all  other  the  liege  subjects  of  our 
said  lady  the  Queen  then  passing  and  repassing  in  and  along  the  Queen^s 
common  highway  there:  in  contempt  of  our  said  lady  the  Queen  and 
ber  laws,  to  the  evil  example  of  all  others  in  the  like 
*case  offending,  and  against  the  peace  of  our  lady  the  Queen,  [  *593  ] 
her  crown  and  dignity. 

Fine  or  imprisonment,  or  both;  and,  by  3  G.  4,  c.  114,  (ante,  p.  590) 
hard  labour.     As  to  the  evidence,  see  ante,  p.  591. 


AIOTERS  REMAINING  ONE  HOUR  TOGETHER  AFTER  PROCLAMATION. 

Statute. 

1  6.  3,  St.  4,  c.  5,  s.  1 — Rioter9  remaining  one  Hour  after  Prodam-' 
oftofi.] — Whereas  of  late  many  rebellious  riots  and  tumults  have  been  in 
diverd  parts  of  this  kingdom  to  the  disturbance  of  the  public  peace,  and 
the  endangering  of  bis  Majesty's  person  and  government,  and  the  same 
are  yet  continued  and  fomented  by  persons  disaffected  to  bis  .Majesty, 
presuming  so  to  do,  for  that  the  punishments  provided  by  the  laws 
DOW  in  being  are  not  adequate  to  such  heinous  offences;  and  by  such 
rioters,  his  Majesty  and  his  administration  have  been  roost  maliciously  and 
falsely  traduced,  with  an  intent  to  raise  divisions,  and  to  alienate  tbe 
affections  of  the  people  from  bis  Majesty;  therefore,  for  the  preventing 
and  suppressing  of  such  riots  and  tumults,  and  for  the  more  speedy  and 
effectual  pimishiiig  the  offenders  tbereiii,  be  it  eoacted,  &c.,  that  if  any 
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persons,  to  the  number  of  twelve  or  more,  being  uolawruUy,  riotously, 
and  turoultuously  assembled  together,  to  the  disturbance  of  the  public 
peace,  at  any  time  after  the  last  day  of  July,  in  the  year  of  our  Lord 
1715,  and  being  required  or  commanded  by  any  one  or  more  justice  or 
justices  of  the  peace,  or  by  the  sheriff  of  the  county  or  bis  under-sheriff, 
or  by  the  mayor,  bailiff  or  bailiffs,  or  other  head  officer,  or  justice  of  the 
peace  of  any  city  or  (own  corporate  where  such  assembly  shall  be,  by 
proclamation  to  be  made  in  the  King's  name,  in  the  form  hereinafter  di- 
rected, to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations, 
or  to  their  lawful  business,  shall,  to  (he  number  of  twelve  or  nru>re,  (not- 
withstanding such  proclamation  made),  unlawfully,  riotously,  and  tumultu- 
ously  remain  or  continue  together  for  the  space  of  one  hour  after  such 
command  or  request  made  by  proclamation,  that  then  such  continuing  to- 
gether, to  (he  number  of  twelve  or  more,  after  such  command  or  request 
made  by  proclamation,  shall  be  adjudged  felony  without  benefit  of  clergy, 
and  (be  offenders  therein  shall  be  adjudged  felons,  and  shall  suffer  death 
as  in  case  of  felony,  without  bene6t  of  clergy. 

Sect.  2 — Form  of  Proclamation] — Enacts,  that  the  order  and  form 
of  the  proclamation  that  shall  be  made  by  the  au(hori(y  of  this  act  shall 
be  as  hereafter  followeth;  (that  is  to  say),  the  justice  of  the  peace,  or 
other  persons  authorized  by  this  act  to  make  the  said  proclamation,  shall 
among  the  said  rioters,  or  as  near  to  them  as  he  can  safely  come,  with  a 
loud  voice  command,  or  cause  to  be  commanded,  silence  to  be,  while 
proclamation  is  making,  and  after  that,  shall  openly,  and  with  a  loud  voice, 
make  or  cause  to  be  made,  proclamation  of  these  words,  or  like  in 
effect:-^ 

^^  Our  sovereign  lord  the  King  chargeth  and  commandelh  all 

[  *594  ]  ^persons,  being  assembled,  immediately  to  disperse  themselves, 

and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful 

business,  upon  the  pains  contained  in  the  act  made  in  the  first  year  of 

King  George,  fcr  preventing  tumults  and  riotous  assemblies. 

**  God  save  the  King." 

And  every  such  justice  and  justices  of  the  peace,  sheriff*,  under-sheriff', 
mayor,  bailiffT,  and  other  head  officer  aforesaid,  within  the  limits  of  their 
respective  jurisdictions,  are  hereby  authorized,  empowered,  and  required, 
on  notice  or  knowledge  of  any  such  unlawful,  riotous,  and  tumultuous  as- 
sembly, to  resort  to  the  place  where  such  unlawful,  riotous,  and  tumultu- 
ous assemblies  shall  be  of  persons  to  the  number  of  twelve  or  more,  and 
there  to  make,  or  cause  to  be  made,  proclamation  in  manner  aforesaid. 

Sect.  6 — Opposing  ProclamaHon] — Provides  and  enacts,  that  If  any 
person  or  persons  do  or  shall,  with  force  and  arms,  wilfully  and  knowmg- 
ly  oppose,  obstruct,  or  b  any  other  manner  wilfully  or  knowii^y  let,  bin- 
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der,  or  hurt,  any  person  or  persons  that  shall  begin  to  proclaim,  or  go  to 
proclaim,  according  to  the  proclamation  hereby  directed  to  be  made,  where* 
by  such  proclamation  shall  not  be  made,  that  then  every  such  opposii^, 
obstnicting,  letting,  hindering,  or  hurting  such  person  or  persons  so  begin* 
oing  or  going  to  make  such  proclamation  as  aforesaid,  shall  be  adjudged 
felony  without  benefit  of  clergy,  and  the  offenders  therein  shall,  be  ad* 
judged  felons,  and  shall  suffer  death  as  in  case  of  felony,  without  benefit 
of  clergy;  and  that,  also,  every  such  person  or  persons,  so  being  unlaw* 
fully,  riotously,  and  tumultuously  assembled  to  the  number  of  twelve- as 
aforesaid,  or  more,  to  whom  proclamation  should  or  ought  to  have  been 
made  if  the  same  had  not  been  hindered  as  aforesaid,  shall  likewise,  in 
case  they  or  any  of  them,  to  the  number  of  twelve  or  more,  shall  con* 
tinue  together,  and  not  disperse  themselves  within  one  hour  after  such  let 
or  hindrance  so.  made,  having  knowledge  of  such  let  or  hindrance  so 
made,  shall  be  adjudged  felons,  and  shall  suffer  death  as  in  case  of  felony, 
without  benefit  of  clergy. 

Sect.  S-^LimUation  of  Proceedings] — Provides,  iliat  no  person  or 
persons  shall  be  prosecuted  by  virtue  of  this  act,  for  any  offence  or 
offences  committed  contrary  to  the  same,  unless  such  prosecution  be 
commenced  within  twelve  months  after  the  offence  committed. 

7  W.  4  &  1  Vict.  c.  dl,  s.  1]— Aei/ea  the  stat.  1  6.  1,  c.  5,  and 
enacts,  that  if  any  person  shall,  after  the  commencement  of  this  act,  (1 
Oct.  1837),  be  convicted  of  any  of  the  offences  therein  mentioned,  such 
person  shall  not  suffer  death,  or  have  sentence  of  death  awarded  against 
him  or  her  for  the  same,  but  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years. 

Indictment. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, J.  W.,  late  i^(  the  same,  carpenter,  £.  W,,  late  of  the 
*same,  yeoman,  together  with  divers  other  evil-disposed  per-  [  *595  ] 
sons,  to  the  number  of  twelve  or  more,  to  the  jurors  aforesaid 
unknown,  on  the  third  day  of  August,  in  the  fourth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  with  (brce  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlawfully,  riotously,  and  tumultuously  did  as- 
semble together,  to  the  disturbance  of  the  public  peace:  *  And  the  said 
J.  8m  J.  W.,  E.  W.,  and  the  said  other  persons  to  the  jurors  aforesaid 
unknown,  being  so  unlawfully ^  riotously  and  tumultuously  assembled  to* 
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gether,   to  the   disturbaoce  of   the   public   peace  as  aforesaid,  after- 
wards,  and  whilst  they  were  so  assembled  as  aforesaid,  to  wit,  od  the 
day  aod  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, one  A.  C,  esquire,   (then  being  one  of  the  justices  of  our  said 
lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady  the  Queen 
in  and  for  the  county  aforesaid,  and  also  to  hear  and  determine  divers  fe- 
lonies, trespasses,  and  other  misdeeds  committed  in  the  said  county),  as 
near  to  them  the  said  J.  S.,  J.  W.  £.  W.,  and  the  said  other  persons  to 
the  jurors  aforesaid  unknown,  so  unlawfully,  riotously,  and  tumultuonsiy 
assembled  as  aforesaid,  as  he  the  said  A.  C.  could  then  and  there  safely 
come,  did  then  and  there  command,  and  cause  to  be  commanded,  silence 
to  be  while  proclamation  was  making,  and  that  the  said  A.  C,  after  that, 
did  then  and  there,  as  near  to  them  the  said  J.  S.,  J.  W.,  £.  W.,  and  the 
said  other  persons  so  assembled  as  aforesaid,  as  he  the  said  A.  C.  couM 
then  and  there  safely  come,  openly,  and  with  a  loud  voice,  make  and 
cause  to  be  made  proclamation  (according  to  the  form  of  the  statute 
in  such  case  made  and  provided)  in  these  words  following,  that  is  to  say: 
*^  Our  sovereign  lady  the  Queen  chargeth  and  commandeth  all  persons, 
being  assembled,  immediately  to  disperse  themselves,  and  peaceably  to 
depart  to  their  habitations  or  to  their  lawful  business,  upon  the  pains  con- 
tained in  the  act  made  in  the  first  year  of  the  reign  of  King  George  the 
First,  for  preventing   tumults  and    riotous  assemblies.      God  save  the 
Queen."     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  J.  W.,  E.  W.,  and  the  said  other  persons, 
to  the  number  of  twelve  and  more,  to  the  jurors  aforesaid  unknown,  being 
so  required  and  commanded  by  the  said  A.  C,  the  justice  aforesaid,  to 
disperse  themselves,  and  peaceably  to  depart  to  their  habitations,  or  to 
their  lawful  business,  did  then  and  there,  to  the  number  of  twelve  and 
more,  with  force  and  arms,  notwithstanding  the  said  proclamation  so  made 
as  aforesaid,  feloniously,  unlawfully,  riotously,  and  tumukuously  remain 
and  continue  together  for  the  space  of  one  hour  after  such  command  so 
made  by  the  said  proclamation  as  aforesaid:  in  contempt  of  our  said  lady 
the  Queen  and  her  laws,  to  the  great  disturbance  and  terror  of  the  quiet 
and  peaceable  subjects  of  our  said  lady  the  Queen,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  against  the  form  of  the  statutes  in 
such  case  itade  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  ber  crown  and  dignity.     Care  mu$t  be  taken  to  set  out  ike  proc- 
lanuUion  correctly.     Where  the   indictmefU  omiUcd  the  tooris  *^  of  the 
reign  o/,"  in  eeiting  out  the  proclamation^  Patteeon^  J.  held  the  variance 
to  be  fatal.     R.  v.  Woolcock,  5  C.  &  P.  516. 

Felony.     1  G.  1,  st.  2,  c.  5,  s.  1.     Transportatbn  for  life  or  for  not 

less  than  fifteen  years,  or  imprisonment  not  exceeding  three  years,  7  W. 

4  &  1  Vict.  c.  91,  s.  1,  with  or  without  hard  labour,  and  with 

[  *596  ]  or  ^without  solitary  confinement,  such  confinement  not  exceed* 
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ing  one  month  at  any  one  time,  nor  three  months  in  any  one  year. 
Id.  8.  2,  (ante,  p.  468).  Opposing  the  making  of  the  proclamation  is 
also  felony,  1  6.  1 ,  st.  2,  c.  5,  s.  5,  subject  to  the  same  punishment. 

This  oflbnce  is  not  triable  at  any  quarter  sesions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69.) 

Evidence. 

1.  Prove  that  the  defemkots,  together  with  others^  to  the  number  of 
twelve,  at  least,  were  ^'  unlawfully,  riotously,  and  tumulluously"  assem- 
bled togetlier  ^^  to  the  disturbance  of  the  public  peace."  It  does  not 
seem  from  these  words  of  the  statute  that  it  is  necessary  that  a  riot  should 
have  actually  been  committed;  it  seems  to  be  sufficient  that  the  assembly 
was  of  such  a  nature,  and  gathered  together  under  such  circumstances, 
that  if  they  had  done  the  act  for  the  purpose  for  which  they  were  assein* 
Ued,  it  would  have  been  a  riot.     R.  v.  James,  5  C.  &  P.  153. 

2.  Prove  that  the  silence  was  commanded,  and  proclamation  made,  as 
stated  in  the  indictment.  The  proclamation  must  be  read  correctly. 
Where  the  magistrate  in  reading  the  proclamation  omitted  the  words 
^*  God  save  the  King,"  it  was  hoiden  that  persons  remaining  after  the 
proclamatioo  could  not  be  capitally  convicted.  R.  «.  Child,  4  C.  &  P. 
442. 

3.  Prove  that  the  defendants,  togetiier  with  others,  to  the  number  of 
twelve  or  more,  '^  unlawfully,  riotously,  and  tumultuousiy,"  remained 
and  continued  together  for  one  hour  or  more  after  proclamation  so  made. 

4.  Prove  that  the  prosecution  was  commenced  within  twelve  (lunar) 
months  after  the  offence  committed.     1  G.  1,  st.  2,  c.  5,  s.  8. 


RIOTOUSLT    BEGIIININO    TO    DEMOLISH    A    HOUSE,    &C. 

Stalutei. 

7  6i8  G.  4,  c.  30,  s.  8] — Enacts,  that  if  any  persons  riotously  and  tu- 
multuousiy assembled  together,  to  the  disturbance  of  the  public  peace, 
shall  unlawfully  and  with  force  demolish,  or  pull  down,  or  destroy,  or  be* 
gin  to  demolish,  pull  down,  or  destroy,  any  church  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the  united 
Church  of  England  and  Ireland,  duly  registered  or  recorded,  or  any  house,  . 
stable,  coach-house,  out-house,  warehouse,  office,  shop,  mill,  malc-bouse, 
hop*oast,  barn,  or  granary,  or  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof,  or  any  machinery, 
whether  fixed  or  moveable,  prepared  for  or  employed  in  any  manufacture, 
or  in  any  branch  thereof,  or  any  steam-engine  or  other  engine  for  sinking, 
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draiDiDg,  or  working  any  mine,  or  any  stahb,  buildbg,  or  erectioB  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  waggoo-way,  or 
trunk  for  conveying  minerals  from  any  mine,  every  such  c^ender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  aball  sufler  death  as  i 

felon. 
[  *597  ]     MfcdVict.c.  56,8.  2— CommitfaMono/ Piffiit&iiunl]--Re- 

cites  the  7  &  8  6.  4,  c.  30, 8.  8,  and  enacts,  that  from  and  after 
the  commencement  of  this  act,  [1st  Oct.  1841],  if  any  person  shall  be  con- 
victed of  any  of  the  offences  hereinbefore  last  specified,  whether  as  princi- 
pal, or  as  principal  in  the  second  degree,  or  as  accessary  before  the  fiict, 
such  person  shall  not  be  subject  to  any  sentence,  judgment,  or  punishraeot 
of  death,  but  shall,  instead  of  the  sentence  or  judgment  in  and  by  the  said 
act  hereinbefore  last  recited  ordered  to  be  given  or  awarded  against  per- 
sons corlvicted  of  the  said  last-mentioned  offences,  or  any  of  them  res- 
pectively, be  liable,  at  the  discretion  of  the  court,  to  be  transported  be- 
yond the  seas  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  time  not  exceeding  three  years. 

Sect.  4 — Place  and  Mode  of  PunishmefW] — ^Enacts,  that  in  awarding 
the  punishment  of  imprisonment  for  any  offence  punishable  under  tUs 
act,  it  shall  be  lawful  for  the  court  to  direct  such  punishment  to  be  with  or 
without  hard  labour  in  the  common  gaol  or  bouse  of  correction,  and  also 
to  direct  that  the  offender  shall  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  whether  the  same  be  with  or 
without  bard  labour,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to  the  court  in  its  discretioo 
shall  seem  meet. 

6  &  7  Vict.  c.  10]— Recites  the  4  Sl  5  Vict.  c.  56,  s.  3,  and  thai 
'doubts  have  arisen  whether  such  offenders  are  liabUj  under  the  promioni 
of  that  acty  to  be  transported  beyond  the  seas  for  the  term  of  their  natural 
iivesj  and  that  it  is  expedient  to  put  an  end  to  such  doubts;  and  enacu, 
tbat  from  and  after  the  passing  of  this  act,  if  any  person  shall  be  coovicl- 
ed  of  any  of  the  offences  hereinbefore  specified,  such  person  sliall  be 
liable  at  the  discretion  of  the  court  to  be  transported  beyond  the  seas  for 
the  term  of  the  natural  life  of  such  person,  or  for  any  term  not  less  than 
seven  years^  or  to  be  imprisoned,  with  or  without  bard  labour,  for  any 
time  not  exceeding  three  years. 

Indictment. 

Procud  as  in  the  last  precedent  to  the*^  and  then  thus]: — and  being 
then  and  there  so  unlawfully,  riotously,  and  tiimultuously  assembled  toge- 
ther as  aforesaid,  did  then  and  there  feloniously,  unlawfully,  and  with 
force,  begin  to  demolish  and  pull  down  the  dwelling-house  of  one  J.  N., 
there  situate:  (^^  any  church  or  thapel^  or  any  chapel  for  the  religiet^ 
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ip  of  perBom  iU$9fiM$kg  from  the  uniied  ehureh  of  England  and 
Irelandy  dub/  regiiUred  or  recorded^  or  any  Aoiue,  stabk^  coaeh-house^ 
out'houtty  toarehouHy  office^  ihop^  mtU,  maA-Aowe,  hop-oastj  bam^  or 
granary,  or  any  bmldxng  or  erection  used  in  carrying  on  any  trade  or 
manufacture^  or  any  branch  thereof  or  any  machinery,  whether  fixed  or 
mopeabk,  prepared  for  or  employed  in  any  manufacture,  or  in  any  branch 
thereof  or  any  eteam^engine,  or  other  engine,  for  rinking,  draining,  or 
working  any  mine,  or  any  staith,  building,  or  erection  used  in  conduct- 
ing the  business  of  any  mine,  or  any  btidge,  waggon-way,  or  trunk,  for 
conveying  minerals  from  any  mine^^) ;  ia  contempt  of  our  lady  tbe  Queen 
and  her  laws,  fcc. ,  as  in  the  conclusion  of  the  last  precedent.  This  in- 
dietmeni  must  conclude  contra  formam  statviorum.  Reg.  v.  Adams,  C. 
ft  Mar.  299. 

*Felony,  transportation  for  life,  or  not  less  than  seven  years,  [  *598  ] 
or  imprisonment  not  exceeding  three  years,  4  &  6  Vict.  c. 
56,  s.  2;  6  &7  Vict.  c.  10,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  con6nement,  such  confinement  not  exceeding  one  month  at 
any  one  time,  nor  three  months  in  one  year.     4  &  5  Vict.  c.  56,  s.  4. 

This  offence  is  not  triable  at  any  quarter  sessions.    4  fc  5  Vict.  c.  56, 
8.  6;  see  abo  5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Bsidenu. 

Prove  the  riotous  assembly,  as  under  the  last  precedent,  except  that 
the  number  of  persons  composing  it  is  not  material,  provided  they  be  three 
at  the  least.  Prove  that  the  assembly  began  ^^  with  force  to  demolish  the 
house  in  question,  and  that  it  was  the  dwelling-house  of  J.  N.,  and  situ- 
ate iu  the  parish  and  county  described  in  the  indictment.  It  must  appear 
that  they  began  to  demolish  some  part  of  the  freehold:  for  instance,  the 
demolition  of  moveable  shop-sbullers  is  not  sufficient.  Reg.  v.  Howell, 
9  C.  ft  P.  437.  A  demolition  by  fire  is  within  the  statute;  lb.;  so  held 
also  by  Tindal,  C.  J.  Parke,  B.,  and  Rolfe,  B.,  on  the  Stafford  Special 
Commission,  1842.  Reg.  v.  Harris,  C.  &  Mar.  661:  Reg.  v.  Simpson, 
Id.,  669.  Prove  that  the  defendants  were  either  active  in  demolishing  the 
bouse,  or  present,  aiding  and  abetting.  Tbe  jury  must  be  satisfied  that 
tbe  ultimate  object  of  the  rioters  was  to  demolish  the  house,  and  that,  if  ^ 
tbey  had  carried  their  intention  into  effect,  they  would  in  point  of  fact 
have  demolished  it;  for  if  the  rioters  merely  do  an  injury  to  the-  house, 
and  then,  of  their  own  accord  go  away,  as  having  completed  their  purpose, 
it  is  not  a  beginning  to  demolish  within  the  statute.  R.  v.  Thomas,  4  C« 
ft  P.  237:  R.  «.  Price,  5  C.  &  P.  510:  Reg.  v.  Howell,  9  C.  &  P. 
437:  Reg.  r.  Adams,  C.  &  Mar.  299.  But  a  total  demolition  is  not 
necessary  to  satisfy  tbe  statute,  though  the  parties  were  not  interrupted; 
it  is  enough  if  tbe  house  be  destroyed  as  a  dwelling.     Therefore,  the  fjct 
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that  the  rioters  Rft  a  chimney  remaiDing,  will  not  preTent  the  statute  iiroiD 
applying.  Reg.  t^.  Phillips,  2  Mood.  C.  C.  262;  8.  C,  as  Reg.  v. 
Langford,  C.  &  Mar.  602. 

Where  a  mob,  after  the  obnoxious  person  bad  escaped,  cootinaed  to 
attack  a  house  until  the  police  interfered,  Chumey,  B-,  left  it  to  the  jury 
to  say  whether  they  had  not  the  intention  to  demolish  the  house  as  well 
as  to  injure  lh6  person;  and  the  jury,  being  of  that  opinion,  found  the 
defendants  guilty.     R.  v.  Batt,  6  C.  &  P.  329;  see  Reg.  v.  Howell,  9 

C.  &  P.  437. 

If  the  demolition  be  in  the  ion&  fide  assertion  of  a  supposed,  though 
unfounded,  claim  of  right,  it  is  not  within  the  statute,  though  it  be  accom- 
panied by  a  riot.     Reg.  v.  Phillips,  and  Reg.  v.  Langford,  «ipr«. 


[  »699  ]  *Sect.  2. 

APFRAT. 

tndietment  for  an  Jlffray. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.  late  of  the  parish  of  B.,  in  the  coimty  of  M.,  labourer, 
and  J.  W.,  late  of  the  same,  carpenter,  on  the  third  day  of  August,  in 
the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
and  arras,  at  the  parish  aforesaid^  in  the  county  aforesaid,  being  unlawful- 
ly assembled  together  and  arrayed  in  a  warlike  manner,  then  and  there  in 
a  certain  public  street  and  highway  there  situate,  unlawfully,  and  to  the 
great  terror  and  disturbance  of  divers  liege  subjects  of  our  said  lady  the 
Queen,  then  and  there  being  did  make  an  afiFiray;  in  contempt  of  our  said 
lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Fine  or  imprisonment,  or  both. 

Evidence, 

Prove  that  the  defendants  fought  in  a  public  street  or  highway;  for  if  it 
be  in  private,  it  is  an  assault  and  battery  merely,  and  not  an  affray.  1 
Hawk.  c.  63,  s.  1.  Also,  no  quarrelsome  or  threatening  words  whatever 
will  amount  to  an  affray.     Id.  s.  3. 
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Sect-  3. 

FORCIBLE    EIYTRY    OR    DETAINER. 


b  Ric.  2,  8t  1,  c.  8.] — And  also  the  King  defendeih,  that  none  from 
heoceforth  make  any  entry  into  any  lands  and  tenemeots,  but  in  case 
where  entry  is  given  by  the  law;  and  in  such  case  not  with  strong  hand, 
nor  with  multitude  of  people,  but  only  in  peaceable  and  easy  manner; 
and  if  any  man  from  henceforth  do  to  the  contrary,  and  thereof  be  duly 
convict,  be  shall  be  punished  by  imprisonment  of  his  body,  and  thereof 
ransomed  at  the  King's  will. 

21  Jac.  i,  c.  15] — EnactSf  that  such  judges,  justices  or  justice  of  the 
peace,  as  by  reason  of  any  act  or  acts  of  parliament  now  in  force  are 
authorized  and  enabled,  upon  inquiry  to  give  restitution  of  possession 
unto  tenants  of  any  estate  of  freehold,  of  their  lands  or  tenements  which 
shall  be  entered  upon  with  force,  or  from  them  withholden  by  force,  shall 
by  reason  of  this  present  act  have  the  like  and  the  same  authority  and 
ability  from  henceforth,  (upon  indictment  of  such  forcible 
entries,  or  forcible  withholdings  before  them  duly  found)  *to  [  *600  ] 
give  like  restitution  of  possession  unto  tenants  for  term  of  years, 
tenants  by  copy  of  court-roll,  guardians  by  knights'  service,  tenants  by 
tUgUy  statute-merchant,  and  staple,  of  lands  or  tenements  by  them  so 
bolden,  which  shall  be  entered  upon  by  force,  or  holden  from  them  by 
force. 


IndxetvMM  for   a  foreibk  Entry  into  a    Freehold,  on    Stat.  5  R.  2, 

c.  S. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  one  J.  N.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  on  the  third  of  August,  in  the  fourth  year  of  the  reign  of  our  sove- 
reign lady.  Victoria,  in  the  parish  aforesaid,  in  the  county  aforesaid,  was 
seised  in  his  demesne  as  of  fee  of  and  in  a  certain  messuage,  with  the 
appurtenances  there  situate  and  being;  and  the  said  J.  N.,  being  so  seised 
thereof  as  aforesaid,  J.  S.,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  labourer,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
in  the  parish  aforesaid,  in  the  county  aforesaid,  into  the  said  messuage  and 
appurtenances  aforesaid,  with  force  and  arms,  and  with  strong  hand,  un« 
lawfiiUy  did  enter,  and  the  said  J.  N.  from  the  peaceable  possession  of 
the  said  messuage,  with  the  appurtenaoQes  aforesaid,  then  and  there  with 
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force  of  arms,  and  with  stroog  band,  unlawfully  did  expel  and  put  oot; 
and  tbe  said  J.  N.  from  the  possession  thereof  so  as  aforesaid,  with  Ibrce 
end  arms,  and  with  strong  hand,  unlawfully  did  expel  and  put  out,  tbe 
said  J.  S.  from  the  aforesaid  third  day  of  August,  in  tbe  year  aforesaid, 
until  the  day  of  the  taking  of  this  inquisition,  from  tbe  possession  of  the 
said  messuage,  with  tbe  appurtenances  aforesaid,  with  force  and  amis, 
and  with  strong  band,  unlawfully  and  injuriously  then  and  there  did  keep 
out,  and  still  doth  keep  out;  to  the  great  damage  of  the  said  J.  N., 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  See 
the  precedents^  4  Went.  149;  6  Went.  403,  428.  TTu  premites  mwe 
be  described  with  the  same  certainty  as  in  a  declaraiion  in  ejtclnutUj  on 
account  of  the  restitution  which  follows  conviction.  If  the  estate  J.  A*. 
had  in  the  premises  were  not  a  fee  simple^  but  an  estate  in  toil,  or  for  li/e 
merely^  describe  it  as  such.  See  Reg.  v.  Bowser^  8  DowL  P.  C.  123. 
Imprisonment,  and  ransom  at  the  King's  mil.     5  R.  3,  c.  8. 

Evidence. 

Tbe  prosecutor  must  prove: — Firsts  that  be  was  seised  in  fee  of  the 
premises  in  question,  at  tbe  time  of  tbe  forcible  entry;  and  proof  that  he 
was  in  the  actual  occupation  of  tbe  prembes,  or  in  the  perception  of  the 
rents  and  profits,  is  sufficient  prima  fade  evid^ice  of  bis  seisin.  See 
Jayne  v.  Price,  5  Taunt.  326;  i  Marsh.  68.  This  presumption,  how 
ever,  may  be  rebutted,  either  by  direct  evidence  of  his  having  a  less 
estate,  or  by  evidence  of  circumstances  from  which  tbe  jury  may  presume 
it.  lb.  But  it  is  immaterial  whether  tbe  estate  thus  proved  be  an  estate 
by  right  or  by  wrong;  for,  even  if  tbe  defendant  have  a  right  of  entry, 
still  his  asserting  that  right  "  with   strong   hand  or  with   multitude  of 

people,"  is  equally  an  offence  within  the  statute  as  if  he  had 
[  *601  ]  no  right.     The  statute,  however,  does  not  ^extend  to  a  case 

where  the  party  ousted  had  the  bare  custody  of  tbe  premises 
for  the  defendant;  I  Hawk.  c.  64,  s.  32;  but  it  extends  to  the  forcihie 
ouster  of  one  joint  tenant,  or  tenant  in  common,  by  another.  Id.  s.  33. 
It  may  be  considered  a  good  general  rule,  also,  that  the  statute  extends 
to  all  hereditaments,  to  which  tbe  defendant,  if  be  bad  a  right,  might  hLve 
asserted  that  right  by  a  peaceable  entry. 

Suondly^  tbe  prosecutor  must  prove  the  forcible  entry.  An  entry 
'^  with  strong  band,"  or  ^^  with  multitude  of  people,"  is  tbe  ofience  de- 
scribed in  tbe  statute.  Therefore,  an  entry  by  breaking  the  doors  or 
windows,  &c.,  whether  any  person  be  in  the  house  or  not,  especially  if 
it  be  a  dwelling-house,  is  a  forcible  entry  within  the  statute.  See  1 
Hawk.  e.  64,  s.  26.  So,  and  entry  where  personal  vidence  is  done  to 
the  prosecutor,  or  to  any  of  his  family  or  servants,  or  to  any  person  or 
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persons  keeping  the  possessicm  for  bim,  Id.  s.  26,  or  even  where  it  is 
accompanied  with  such  threats  of  personal  violence,  (either  actual,  or  to 
be  implied  from  the  actions  of  the  defendant,  or  from  his  being  unusually 
armed  or  attended,  or  the  like),  as  were  likely  to  intimidate  the  prosecu- 
tor or  his  family,  &c.,  and  to  deter  them  from  defending  their  possession; 
Id.  ss.  27,  30,  21;  Milner  v,  Maclean,  2  C.  &  P.  17,  is  a  forcibly  entry 
within  the  statute.  But  an  entry  by  an  open  window,  or  by  opening  the 
door  with  a  key,  or  by  mere  trick  or  artifice,  such  as  by  enticing  the 
owner  out  and  then  shutting  the  door  upon  him,  or  the  like,  without  fur- 
ther violence.  Com.  Dig.,  Fore.  Ent.  (A.  3);  1  Hawk.  c.  64,  s.  26j 
or  if  effected  by  threats  to  destroy  the  owner's  goods  or  cattle  merely, 
and  not  by  threats  of  personal  violence,  1  Hawk.  c.  64,  s.  28,  is  not 
deemed  a  forcible  entry.  A  mere  trespass  will  not  support  an  indictment 
for  a  forcible  entry;  there  must  be  such  force,  or  show  of  force,  as  is 
calculated  to  prevent  resistance,  R.  e.  Smyth,  5  C.  &  P.  201.  If,  how- 
ever, whilst  the  owner  is  out  of  his  house,  the  defendant  forcibly  with- 
hold him  from  returning  to  it,  and  in  the  meantime  send  persons  to  take 
possession  of  it  peaceably,  this  is  said  to  be  a  forcible  entry.  1  Hawk, 
c.  64  s.  26.  Also,  where  a  party  having  right,  and  whose  entry  is  con- 
geable,  enters  or  makes  claim,  and  the  other  party  afterwards  continues 
to  hold  possession  by  force;  this  is  considered  a  forcible  entry  in  the  party 
so  holding;  because  his  estate  is  defeated  by  the  entry  or  claim,  and  his 
continuance  in  possession  is  deemed  a  new  entry.  Id.  s.  22^  34;  Co* 
Lit.  251. 

Where  the  party  entering  has  in  fact  no  right  of  entry,  all  persons  in 
his  company,  as  well  those  who  do  not  use  violence  as  those  who  do, 
are  equally  guilty;  but  if  hd  have  a  right  of  entry,  then  those  only  who 
use  or  threaten  violence,  3  Bac.  Abr.,  Fore.  Eni.  (B.)  or  who  actually 
abet  those  who  do,  are  guilty.  A  wife  may  be  guiKy  of  a  forcible  entry 
into  the  dwelling-house  of  her  husband,  and  other  persons  also,  if  they 
assist  her  in  the  force,  although  her  entry  in  itself  is  lawful.  R.  v.  Bmyth, 
1  M.  &  Rob.  156;  5  C.  &  P.  201. 

Thirdly^  as  to  the  expulsion;  it  is  necessary  to  prove  the  expulsion, 
and  that  the  prosecutor  is  still  kept  out  of  possession,  merely  for  the  pur- 
pose of  obtaining  restitution  of  the  premises;  1  Hawk.  c.  64,  s.  41;  but 
it  is  no  part  of  the  ofience  described  by  the  statute  which  mentions  a 
forcible  entry  merely.  And  it  may  be  necessary  here  to  observe,  that 
DO  restitution  shall  be  awarded,  if  the  defendant  have  been  permitted  to 
remain  quietly  in  possession  for  there  years,  previously  to  the  finding  of 
the  indictment.     31  El.  c.  11. 

*In  all  cases  which  admit  of  restitution,  the  prosecutor  has  [  *602'] 
a  direct  interest  in  the  verdict,  and  therefore  was  not,  until  the 
Stat.  6  fc  7  Vict.  c.  85,  a  competent  witness.     R.  v.  Beavan,  Ry.  & 
M.  N.  P.  242:  R.  v.  Williams,  4  Man.  &  R.  471;  9  B.  J&  C  549. 
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A  judge  at  the  assizes  may,  in  bis  discretioD,  refose  to  award  resdiv* 
(lOD,  after  an  indictment  for  forcible  entry  and  detainer  bas  been  feond  by 
a  grand  jury;  and  tbe  court  of  Queen's  Bench  will  not  renew  hb  deci- 
sion. Reg.  V.  Harland,  2  M.  &  Rob.  141:  S.  C,  8  Ad.  &  £11.  8S6; 
1  Per.  &  D.  93.  As  to  the  form  of  a  writ  of  restitution,  see  Dak.  c. 
182. 


Indictmeni  for  a  Forcible  Entry  into  a  Leasehold^  ^c,  on  Stat.  21  J. 

1,  c.   15. 

Thit  may  be  the  tame  as  the  laet  preeedenij  with  such  aUeratians  oaly 
a$  are  neeeeeary  to  adapt  it  to  a  term  for  yeara,  tenancy  by  copy  of  court 
roU,  or  tenancy  by  elegit j  etatutC'merchant,,  and  staple,,  as  lfcif«]:-Mhat 
J.  N.,  late  of  &c.  &c.,  was  possessed  of  a  certain  messuage  widithe 
appurtenances,  there  situate  and  being,  for  a  certain  term  of  yetrs, 
whereof  divers,  to  wit,  ten  years,  were  then  to  come,  and  are  still  uoex- 
pired:  and  tbe  said  J.  N.  being  so  possessed  thereof,  &c.  &c.  as  in  tks 
last  precedent.  The  evidence  is  the  same  as  in  the  last  com,  exupt  merdy 
in  the  proof  of  the  estate  the  prosecutor  had  in  the  premises^ 


Indictment  for  a  Forcible  De/atner,  on  Stat.  8  H.  8,  c.  9,  or  21  /.  1, 

c.  51. 

The  same  as  in  the  last  ttoo  precedents  respectively^  to  the  end  of  tks 
statement  of  the  seisin  or  possession;  then  proceed  thus']: — and  tbe  said 
J.  N.  being  so  seised  [or  possessed]  thereof,  J.  S.,  late  of  tbe  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  afterwards,  to  wit,  on  tbe  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county   aforesaid,  ioio 
the  said  messuage,  with  the  appurtenances  aforesaid,  unlawfully  did  enter, 
and  the  said  J.  N.  from  the  peaceable  possession  of  tbe  said   messuage, 
with  the  appurtenances  aforesaid,  then  and  there  unlawfully  did  expel  and 
put  out;  and  the  said  J.  N.  from  tbe  possession  thereof  so  as  aforesaid 
being  unlawfully  expelled  and  put  out,  the  said  J.  S.,  from  tbe  said  third 
day  of  August,  in  the  year  aforesaid,   until  th3  day  of  the  taking  of  this 
inquisition,  from  tbe  possession  of  the  said   messuage,  with  the  appurten- 
ances aforesaid,  with  force  and  arms,  and  with  strong  hand  unlawfully  aad 
injuriously  then  and  there  did  keep  out  and  the  said  messuage  with  the 
appurtenances  and  the  possession  thereof  then  and  there  unlawfully  and 
forcibly  did  hold,   and  still  doth  hold,   from  the  said   J.  N.;  to  tbe  great 
damage  of  the  said  J.  N.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  tbe  Queen,  ber 
crown  and  dignity. 
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Prove  ihe  seisin  or  possession,  as  in  the  two   former  cases.     Prove  an 
entry;  whether  peaceable  or  not  is  imoiaterial.     Proof  of  tlie 
^expulsion,  which  ex  vi  termini  implies  force,  is  not  material,  [  *603  ] 
as  the  gist  of  the  offence  is  th^  forcible  deftHoer  merely.     Hold- 
ing the  premises  from  the  prosecutor  by  force,  however,  must  be  proved: 
and  the  same  violeoce  or  terror  whicb  will  make  an  entry  forcible,  will  al- 
so make  a  detainer  forcible.     1  Hawk.  c.  64,  &.  30;  1  Russ.  311.     But 
merely  refusing  to  go  out  of  the  house;  1  Hawk.  c.  64,  s.  30;  or  a  ten- 
ant at  will  denying  possession  to  bis  lessor;  or  a  man  keeping  oot  of  his 
land,  by  force,  a  person  claiming  common  upon  it;  Com.  Dig.,  Fore.  Det. 
(B.  S);  IS   not  a  forcible  holding   within  the  meanmg  of  the  statutes. 
See  R.  V.  Oakley,   4   B.  ft  Ad.   307:  R.  0.   Wilson,  3  Ad.   &  £11. 
817. 


Indictment  for  a  Forcibk  Entry  and  Dttaintr  at  Common  Law, 

Middlesex,  to  wit: — The  jurors  for  our  laJy  the  Queen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  gentle- 
man, K.  T.,  of  the  same  parish,  carpenter,  and  L.  W.,  of  the  same  par- 
ish, labourer,  together  with  divers  other  persons,  to  the  number  of  six  or 
more,  to  the  jurors  aforesaid  unknowji,  on  the  third  day  of  August,  in 
the  ninth  year  of  the  reign  of  onr,  sovereign  lady  Victoria,  wiih  force  and 
arms,  to  wit,  with  pistols,  swords,  $ticks,  staves^  and  other  offensive 
weapons,  at  the  parish  aforesaid,  in  the  county  aforesaid,  into  a  certain 
barn  apd  a  certain  orchard  there  *  situate  and  being,  and  then  and  there  in 
the  possession  of  one  J.  N.,  unlawfully,  violently,  forcibly,  injuriously, 
and  with  a  strong  hand,  did  enter;  and  the  said  J.  S.)  K.  T.,  and  L.  W. 
together  with  the  said  other  evil-disposed  persons^  to  the  jurors  aforesaid 
unknown,  as  aforesaid,  then  and  there,  with  force  and  arms,  to  wit,  with 
pistols,  swords,  sticks,  staves,  and  other  oflensive  weapons,  unlawfuUyi 
violently,  forcibly,  injuriously,  and  with  a  strong  hand,  the  said  J.  N.  from 
the  possession  of  the  said  barn  and  orchard  did  expel,  amove,  and  put 
out;  and  the  said  J.  N.  so  as  aforesaid  expelled,  ansoved,  and  put  out 
from  the  possession  of  the  said  bam  and  orchard,  then  and  there  with 
ibrceand  arms,  to  wit,  with  pistols,  swords,  sticks,  staves,  and  other  of- 
fensive weapons,  unlawfully,  violently,  forcibly,  injuriously,  and  with 
a  strong  band,  did  keep  out,  and  still  do  keep  out,  and  other  wrongs  to 
the  said  J.  N.  then  and  there,  did:  to  the  great  damage  of  the  said  J.  N.^ 
and  against  the  peace  of  otjr  lady  the  Queen,  her  crown  and  dignity. 
There  is  no  doubt  an  indielment  will  He  at  common  law  for  aforcihh  •»• 

90 
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try:  alihough  ii U generally hro^ht  ontheaeteof  ParKameni.   Ptr  WH- 
mot  J  J.,  inR.  r.  Bake,  3  Burr.  1731- 
This  is  a  misdemeaDor  at  coroniofi  law. 

Epidenee. 

m 

The  evidefice  of  the  forcible  entry,  upon  this  iDdictnient,niust  be  strong* 
er  than  is  required  to  support  an  indictnient  on  the  statutes;  that  is  to  say 
there  must  be  proof  of  such  a  force  as  constitutes  a  public  breach  of  the 
peace.     R.  i^.  Wilson,  8  T.  R.  367-     Ani  ut  R.  r.  Bake,  3  Burr. 

1731. 
It  is  not  necessary  to  set  forth  or  proire  the  particulars  of  the  proseco- 

tor's  estate  in  the  messuage,  ftc,  because  in  this  case  there  b  no  restitu- 
tion: stating  that  J.N.  was  possessed,  and  proving  his  possession,  wIQ 
be  sufficient.  R.  r.  Wilson,  8  T.  R.  367.  For  the  same 
[  *604  ]  *reason,  it  does  not  seem  to  be  necessary  to  prove  the  expul- 
sion or  detainer,  unless  where  the  prosecutor  has  failed  to 
prove  the  entry  to  have  been  forcible.     (See  ante,  p.  601). 


SfiCT.  4. 

CHALLENGE   TO    FIGHT. 

Aidicf men/  for  sending  a  Challenge. 

Middlesex,  to  wit:^The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  gentle- 
man, being  a  person  of  a  turbulent  and  quarrelsome  temper  and  disposition, 
and  contriving  and  intending  not  only  to  vex,  injure,  and  disquiet  one  J.N., 
and  do  the  said  J.  N.  some  grievous  bodily  harm,   but  )ilso  to  provoke, 
mstigace,  and  excite  the  said  J.  N.  to  break  the  peace,  and  to  fight  a  duel 
with  and  against  him  (he  said  J.  S.,  on  the  third  day  of  August,  in  the 
ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  afore- 
said, in  the  county  aforesaid,*  wickedly,  wilfully,  and  maliciously  did 
wriie,  send,  and  deliver,  and  cause  and  procure  to  be  written,  sent,  and 
delivered,  unto  him  the  said  J.  N.  a  certain  letter  and  paper  writing,  con- 
taining a  challenge  to  fight  a  duel  with  and  against  him  the  said  J.  8.,  and 
which  said  letter  and  paper  writing  is  as  follows,  that  is  to  say,  [here  $^ 
ovt  the  letter  J  with  such  innuendos  as  may  be  necessary] :  to  the  great  dam- 
age, scandal,  and  disgrace  of  the  said  J.  N.,  in  contempt  of  our  lady  the 
Queen  and  her  laws,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.     {2nd  Count.) — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  8.,  contriving  and  in- 
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tending  as  aforesaidi  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  wick- 
edly, wilfully,  and  maliciously  did  provoke,  instigate,  excite,  and  challenge 
the  said  J.  N.  to  fight  a  duel  with  and  against  him  the  said  J.  8.;  to  the 
great  damage,' scandal,  and  disgrace  of  the  said  J.  N.,  in  ccnteropt  of  our 
lady  the  Queen  and  her  laws,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Pine  or  imprisonmentj  or  both.     {See  the  precedentSy  Cro.  Circ.  Com. 
102—104:  4  Went.  316;  6  Went.  385—461;  and  see  R.  r.  Phillips, 
6  East,  464).     From  the  above  precedent  an  indictment  may  be  readih/ 
framed  against  the  person  isho  delivered  the  challenge. 

Eividenee. 

Give  the  letter  in  evidence,  and  prove  the  handwriting*     Prove  also  the 

delivery  of  it  to  J.  N.     Where  the  letter  containing  the  challenge  was  put 

into  the  post-office  in  the  county  of  Middlesex,    to  be  delivered  to  the 

prosecutor  in  another  county,  Lord  EUenborough  held,  that  the  party 

might  be  indicted  in  Middlesex:  for  nnding  the  challenge  is  the  ofience; 

whether  it  reach  the  person  to  whom  it  is  sent  or  not  is  immateriaL     R.  «• 

Williams,  2  Camp,  506. 

Provocation,  however  great,  is  no  excuse  or  justification  on 
the*part  of  the  defendant,  R.  v.  Rice,  3  East,  681,  however  [  *606  ] 

it  may  weigh  with  the  court  in  apportioning  the  punishment. 

.  », 

Indictment  for  provoking  a  Man  to  send  a  Challenge. 

Proceed  as  in  the  last  precedent  to  the  *,  and  then  Ihtui] — wickedly, 
wilfully,  and  maliciously,  did  utter,  pronounce,  declare,  and  say  to  and  in 
the  presence  and  hearing  of,  the  said  J.  N.,  these  words  following,  that  is 
to  say: — ^^  you  are  a  scoundrel  and  a  liar,  and  I  shall  take  care  to  let  the 
world  know  that  you  are  so;^'  with  intent  to  instigate,  excite,  and  provoke 
the  said  J.  N.  to  challenge  him  the  said  J.  S.  to  fight  a  duel  with  and 
against  him  the  said  J.  N. ;  to  the  great  damage,  ^c.  as  in  the  last  pre^ 
cecedent.  If  there  be  any  doubt  as  to  the  toords^  lay  them  differently 
in  different  counts;  and  add  a  general  county  not  setting  out  the 
wordsy  but  merely  charging  the  defendant  toith  having  used  threats  and 
opprobrious  language  to  the  prosecutor y^th  intent,  ^c. 

Fine  or  imprisonment,  or  both.     See  R.  v.  Phillips,  6  East,  464. 

Evidence. 

Prove  the  words.  (See  ante,  p.  102).  And  give  evidence  of  cir- 
cumstances from  which  the  jury  may  infer  the  defendant's  intent,  if  such 
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intent  do  not  sufficiently  appear  from  the  words  proved.     See  R.  VvPluI* 
lips,  6  East,  470;  (ante,  p.  122). 


8egt.  -5. 
threatening  letter. 

7  ft  8  6.  4,  c.  29,  s.  8]--«£nacts,  that  if  any  person  shall  koovingly 
send  or  deliver  any  loiter  or  writing  denianding  of  any  person,  with 
menaces,  and  without  any  reasonable  or  probable  cause  any  chattel,  roonej, 
or  valuable  security;  or  if  any  person  shall  accuse  or  threaten  to  accuse, 
or  shall  knowingly  send  or  deliver  any  letter  or  writing  accusing  or  thrwt- 
ening  to  accuse,  any  person  of  any  crime  punishable  by  law  with  death, 
transportation,  or  pillory,  or  of  any  assault  with  intent  to  commit  any  rape, 
or  of  any  attempt  or  endeav^Hir  to  commit  any  rape,  or  tiT  any  infamous 
crime,  as  hereinafter  defined  (9iect.  9),  with  a  view  or  intent  to  extorter 
gain  from  such  person  any  chattel,  money,  or  vakiabie   security;  everjr 
such  oflender  shall  be  guiky  of  felony,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  tke  eoort,  to  be  transported  beyond  the  seas 
for  life,  or  for  any  te^m  i^pt  less  than  seven  years,  or  fo  be  Imprisoned 
for  any  term  not  exceeding  four  yea^,  an^,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  private^  whipped,  (if  the  court  shall  so  think  6t], 
in  addition  to  such  imprisonment. 

Sect.  9. — Definition  of  an  infqmous  Crwne,]-TaAn4  for  defining  what 
shall  be  an  infamous  criipe  withii^  the  meaning  of'  this  act,,  be  it  enacted, 
that  the  abominable  cvime  of  buggery,  committed  either  with  mankind  or 

with  beasti  a^d  every  assault  with  intent  to  commit  th9  9aid 
[  *606  ]  abominable  crime,  apd  every  attempt  to  endeavovt  to  *cenmit 

the  said  abominable  crime,  and  eveiy  soIicitati«^a,  persuasion, 
promise,  or  threat  offered  or  made  to  any  person,  whereby  to  move  or 
induce  such  person  to  cofnmit  or  permit  the  said  abomiaable  crime,  shaU 
be  deemed  to  be  an  infampi)^  cfi(ne  within  the  meaning  of  this  ac^ 

Indictment  for  sending  or  deliptring  a  ktttr  demanding  Jlfoney,  4*. 

Middlesex,  to  wiu-^The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  pf  B.,  in  the  county  of  M., 
labourer,  on  the  third  day  of  August,  in  the  ninth  year  of  the  reig»of 
our  sovereign  lady  Victpria,  at  the  parish  ^fpresaid,  in  the  county  afore- 
said, kuowingly  and   feloniously  did  send  (^^  f^nd  or  deliver'')  to  one  J. 
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N.  a  certain  letter,  {*^4my  letter  or  tmtfi^"),  directed  to  the  said  J.  N., 
by  tbe  name  and  description  of  Mr.  J.  N*,  demaodiog  money  (^^  moneys 
chtUUl^  er  f>uluable  teeiirjiy")  from  the  said  J.  N*|  with  nuenacesy  and 
without  any  reasooable  or  probable  cause;  and  which  said  letter  is  as  fol* 
lows;  thai  is  to  say,  [here  tet  oiU  the  Utter  verbatim] :  against  the  form  of 
tbe  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity.  The  letter  miut  be  set  out 
in  the  indictment  J  (see  R.  v.  Lloyd^  2  East^  P.  C.  1133),  and  core 
must  be  taken  to  set  it  out  correctly,  for  a  variance  uould  be  fatal.  (See 
ante,  p.  102). 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or  impris- 
onment, (with  or  without  hard  labour  for  the  whole  or  any  part  of  the  im* 
prisonment,  and  with  or  without  solitary  confinement,  7  &  8  6.  4,  c.  d9, 
s.  4,  (ante,  p.  169),  such  confinement  not  exceeding  one  month  at  any 
one  time,  nor  six  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s, 
5,  (ante,  p.  169)),  not  exceeding  four  years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped^  in  addition  to  the  imprisoii* 
ment,  if  the  court  should  think  fit.     7  Si  8  6.  4,  c.  29,  s.  8. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c. 
38,  s.  1,  (ante,  p.  69), 

Evidence. 

Give  the  letter  in  evidence,  and  prove  it  to  have  been  sent  or  deliver* 
ed  by  the  defendant,  as  charged  in  the  indictment. 

Knomngly  and  feloniously  did  send,] — Prove  that  the  defendant 
dropped  the  letter  in  a  place  where  he  knew  the  prosecutor  would  come, 
and  that  it  was  picked  up  by  another  person,  and  by  him  delivered  to  the 
prosecutor;  R.  v.  Lkiyd,  2  East,  P.  C.  1123;  R.  v.  WagstafiT,  R.  & 
R.  398;  or  that  the  letter  is  of  the  handwriting  of  the  defendant,  and  that 
it  came  to  the  prosecutor  by  tbe  post;  R.  «.  Heming,  2  East,  P.  C. 
1116;  and  see  R.  r.  Jepsoo,  Id.  1115;  has  been  holden  sufficient  evi« 
dance  of  a  sending  by  the  defendant.  So,  where  the  prosecutor,  having 
receiirad  such  a  letter,  traced  it  to  a  woman  who  was  in  the  habit  of  going 
of  errands  for  the  prisoners  in  Newgate,  and  she  proved  that  she  received  it 
fifom  the  defendant,  then  a  prisoner  in  Newgate,  to  pot  in  the  post-office,  and 
the  servant  of  the  post-office  proved  that  the  letter  in  question  was  brought 
to  the  office  by  the  last  witness,  and  forwarded  in  the  regular  course;  this 
was  holden  sufficient  evidence,  not  only  of  tbe  sending  by  the  defendant, 
but  that  he  also  knew  its  contents.  R.  v.  Girdwood,  2  East,  P.  C.  1 1  20; 
I  Leach,  142.  And  sending  the  letter  to  A.  in  order  that  be  may  de- 
liver it  to  B.,  is  a  sending  to  B.,  if  tbe  letter  is  delivered  by 
•A.  to  B.  R.  V.  Paddle,  R.  &  R.  484.  So,  tbe  leaving  a  let-  [  *607  ] 
|er  directed  tp  A.,  near  A.'s  house,  with  an  intention  that  it 
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should  not  only  reach  A.,  but  B.  also,  was  held  to  be  a  sending  of  it  to 
by  B.,  wbora  it  was  afterwards  seen.  Reg.  v.  Grimwade,  1  C.  fcK. 
592.  Where  the  only  evidence  of  sending  a  threatening  letter  was  the  de- 
claration of  the  defendant,  that  he  should  never  have  written  it  bat  for  W. 
G.,  it  was  holden  insufficient.  R.  v.  Howe,  7  C.  &P.  268.  A  delivery 
of  a  letter  was  not  within  the  former  statutes  on  this  subject;  R.  v.  Ham- 
nM)nd,  2  East,  P.  C.  1119;  2  Leach,  499;  but  a  delivery  of  it,  witbt 
knowledge  of  its  contents,  is  within  the  express  terms  of  the  present 
act. 

A  certain  Letter j  4^e.] — The  words  in  this  statute  are  ^'any  letter  or 
writing,"  and  therefore  the  decisions  upon  the  former  statutes  on  this  sub- 
ject are  inapplicable  to  the  present. 

A  material  variance  between  the  letter  set  out  and  that  produced  in 
evidence  will  be  fatal.     {See  ante,  p.  102). 

In  R.  V.  Haine,  6  C.  &  P.  105,  Bolland,  B.,  ordered  the  letter  to  be 
deposited  in  the  hands  of  the  clerk  of  the  peace,  in  order  that  the  defen- 
dant's witnesses  might  inspect  it  before  the  trial. 

Demanding  Money.] — ''Any  chattel,  money,  or  valuable  security." 
See  7  &  8  G.  4,  c.  29,  s.  5,  (ante,  p.  213).  If  there  be  any  doubt 
which  of  two  or  three  things  be  demanded,  it  may  be  stated  differently 
in  different  counts.  Where  the  letter  contained  a  request  only,  but  inti- 
mated that,  if  it  were  not  complied  with,  the  writer  would  publish  a  cer- 
tain libel  then  in  his  possession,  accusing  the  prosecutor  of  murder:  this 
was  holden  to  amouni  to  ft. demand.  R.  v.  Robuison,  2  Leach,  749;  3 
East,  P.  C.  1110.  A  mere  request,  however,  isuch  as  asking  charity  or 
the  like,  without  imposing  any  conditions,  would  not  come  within  die 
meaning  of  the  word  '^demand"  in  tbe  statute*  Per  BuUer,  J.,  in  R.9. 
Robinson,  supra.  Tbe  demand  must  be  with  menaces,  and  without  any 
reasonable  or  probable  cause,  and  it  will  be  for  the  jury  to  consider 
whether  the  letter  does  expressly  or  impliedly  contain  a  demand  of  this 
description.  The  words  '^without  any  reasonable  or  probable'  cause" 
apply  to  the  demand  of  money,  and  not  to  the  accusation  threatened  by 
tbe  defendant  to  be  made  against  the  prosecutor;  and  it  is  therefore  iaMm* 
ferial  whether  that  accusation  be  true  or  not.  R^.  v.  Hamilton,  1  C.  tt 
K.  212:  see  R.  v.  Gardner,  1  C.  &  P.  479,  (ante,  p.  261). 

Where  an  anonymous  letter  stated  that  the  writer  had  overheard  certain 
persons  agree  together  to  do  an  injury  to  tbe  person  or  property  of  tbe 
prosecutor,  to  whom  the  letter  was  sent,  and  that  if  thirty  sovereigns 
were  laid  in  a  particular  place,  tbe  writer  would  give  such  information  as 
would  frustrate  tbe  attempt;  this  was  holden  not  to  be  a  threatening  letter 
within  tbe  statute  7  &  8  G.  4^  c.  29,  s.  8.:  although  it  appeared  that  fbe 
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letter  was  a  mere  device  to  defraud  the   prosecutor  of  thirty  sovereigns. 
R.  V.  Pickford,  4  C  &  P.  227. 


^IndictmetUfor  threaUning  to  Jiccu$$a  Man  of  a  Crjm«,       [  ^608  ] 

ioUk  intent^  ^e. 

Commencement  as  in  the  last  precedent^ — in  the  county  aforesaid,  felo- 
niously did  threaten  one  J.  N.  to  accuse  (''accuse,  or  threaten  to  aeeuse^^ 
h!m  the  said  J.  N.,  of  having  attempted  and  endeavoured  to  commit  the 
abominable  crime  of  sodomy  with  the  said  J.  S.,  (''any  crime  punishable 
by  law  with  death,  transportation,  or  pillory,  br  of  any  assault  with  intent 
to  commit  any  rape,  or  of  any  attempt  or  endeavour  to  commit  any  rape, 
or  of  any  infamous  crime"),  with  a  view  and  intent  thereby  then  and 
there  to  extort  and  gain  money  ("  chattely  money,  or  valuable  eectirily") 
from  the  said  J.  N. ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen  her  crown  and 
dignity.  It  U  not  necessary  to  describe  the  accusation  in  strict  technical 
language;  see  R.  v.  Tucker,  1  Mood.  C.  C.  134.  The  indictmeiU 
must  allege  that  the  defendant  threatened  to  accuse  the  prosecutor.  See 
R.  V.  Dunkley,  1  Mood.  C.  C.  90,  {ante^  p.  264.) 

Felony.     7  &  8  G.  4,  c.  29,  s.  S.     iSee  the  last  precedent. 

Evidence. 

'  Prove  the  threat  or  accusation,  and  the  intent. 
The  indictment  must  state  that  the  defendant  threatened  J.  N.,  and  it 
must  be  proved  that  the  threat  was  made  use  of  to  him,  R-  v.  Dunkley, 
1  Mood.  C  C.  90.  It  would  seem,  however,  that  if  the  threat  were 
made  to  a  third  person,  with  the  intent  that  he  should  communicate  it  to 
J.  N.,  it  would  support  this  allegation.  R.  v.  Paddle,  R.  &  R.  484. 
It  must  be  a  threat  to  accuse,  or  an  accusation:  if  J.  N.  be  indicted,  or 
in  custody  for  an  offence^  and  the  defendant  threaten  to  procure  witnesses 
to  prove  the  charge,  it  will  not  be  a  threat  to  accuse  within  the  meaning 
of  the  statute.  R.  v.  Oill,  1  Arch.  P.  A.  302.  Where  it  was  doubt- 
ful from  the  letter  what  charge  was  intended,  parol  evidence  was  admitted 
to  explain  it,  and  the  prosecutor  proved,  that,  having  asked  the  prisoner 
what  be  meant  by  certain  expressions  in  the  letter,  the  prisoner  said  that 
he  meant  that  the  prosecutor  had  taken  indecent  liberties  with  his  person: 
the  judges  held  the  conviction  to  be  right.  R.  v.  Tucker,  1  Mood.  C. 
C.  134. 

The  intent  must  be  proved  as  laid;  a  variance  will  be  fatal.  Where 
the  intent  laid  was  to  extort  money,  and  the  intent  proved  was  to  extort  a 
bill  of  exchange,  it  was  holden  a  fatal  variance.  R.  v.  Major,  2  East, 
P.  C.  1 118.     If  the  intent  do  not  appear  sufficiently  from  the  accusatioD 
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or  threat  itself,  it  must  be  proved  hf  cireomstaoces  from  which  the  jury 
niajr  Tairlj  presume  it.     {See  anie^  p.  104). 


indictment  for  sending  a  Letter^  threatening  to  •Seeusej  with  /nien/,  fc. 

Commencement  as  ante^  p.  606,  to  the  asterisk] — ^threatening  to  accuse 
him  the  said  J,  N.,  {^*  accusing  of  threatening  toaccttse^^)  of  having,  [4^., 
as  in  the  last  precedent  to  the  words]  from  the  said  J.  N.,  and  which  said 
letter  is  as  follows,  that  is  to  say,  [here  set  otUthe  ktter  verbatim]:  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.  An  indictment  for 
sendmg  a  letter  tiireatening  to  accuse  a  man  of  an  infamous  crime,  need 
not  specify  soch  crime,  for  the  specific  crime  the  defendant 
[  *609  ]  threatened  to  charge  might  intentionally  be  *left  in  doubt.  R, 
9.  Tucker,  1  Mood.  C.  C.  134.  Care  must  be  taken  to  set 
out  the  letter  correctly. 

Felony.     See  the  last  precedent  but  one.     7  &  S  6.  4,  c.  29,  s.  8. 

Evidence. 

■ 

Prove  that  the  defendant  sent  or  delivered  the  letter,  as  directed  ante, 
p.  606.  Whether  the  letter  amounted  to  a  threat  to  accuse  the  prosecu- 
tor of  the  offence  mentioned,  is  a  fact  to  be  determined  by  the  jury. 
See  R.  V.  Girdwood,  2  East,  P.  C.  1121;  1  Leach,  142.  If  it  does 
not  appear  from  the  letter  itself  of  what  offence  the  defendant  threatened 
to  accuse  the  prosecutor,  the  defendant's  declaration  of  the  meaning  of 
the  letter  may  be  given  in  evidence  to  explain  it.  R.  v^  Tucker,  1  Mood. 
C.  C.  134. 

The  intent  must  also  be  proved,  as  in  the  last  case;  and  in.  order  to 
prove  the  intent,  other  letters  received  by '^ the  prosecutor  from  the  defend- 
ant upon  the  same  subject  may  be  given  in  evidence. 


SENDING   A    LETTER   THREATENING    TO    KILL    OR   BURN,  &C. 

Statute* 

4  G.  4,  c.  54,  s.  3 — Letter  threatening  to  burn.] — Enacts,  that  from 
and  after  the  passing  of  this  act,  if  any  person  shall  knowingly  and  wilful- 
ly send  or  deliver  any  letter  or  writing,  with  or  without  any  name  or  sig- 
nature subscribed  thereto,  or  with  a  fictitious  name  or  siguature,  .  .  • 
•  .  .  .  threatening  to  kill  or  murder  any  of  his  Majesty's  subjects, 
or  to  bum  or  destroy  his  or  their  houses,  out-houses,  barns,  stacks  of 
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cora  or  grain,  hay,  or  straw, or  shall  procure,  coun* 

sel,  aid,  or  abet  the  commission  of  the  said  offence, 

every  person  so  offending  being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  be  liable  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  such  term,  not  less  than 
seven  years,  as  the  court  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  h^d  labour  in  the  comnnon  gaol  or  house  of  cor- 
rection for  any  term  not  exceeding  seven  years.  [Repealed  by  7  &  8  6. 
4.  c.  27,  s.  1,  except  so  far  as  relates  to  the  offence  above  mentioned.] 

Indictment. 

Commencement  as  ante^  p.  606] — in  the  county  aforesaid,  knowingly, 
wilfully,  and  feloniously,  did  send  {^^  send  or  deliver^'*)  to  one  J.  N.  a 
certain  letter,  {^^  Utter  or  writing^^)  without  any  name  or  signature  [or^  • 
^^  with  a  certain  fictitious  name,"  or  "signature,"   '*  to  wit,  the  name," 
or  "signature"    "of  P.  L.,"  or  "with  the  name"  or   "signature" 

"  of "]  thereto  described,    directed    to   the  said  J.   N.,  by  the 

name  and  description  of  Mr.  J.  N.,  threatening  to  kill  and  murder 
the  said  J.  N.,  asubject  of  our  lady  the  Queen  then  and  there  be- 
ing, [ory  "  threatening  to  burn  and  destroy  the  houses,  out-houses,  barns, 
stacks    of  com    and   grain,    hay  and    staaw,    (or  any  of  them)y  the 

property  of  the  said  J.  N.,  a  subject  of  our  lady  the  Queen 

*tben  and  there  being"]  which  said  letter  is  as  follows,  that  is  [  *610  ] 

to  say,  [here  set  out  the  Utter  verbatim] :  against  the  form  of 

the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 

lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or  impris- 
onment with  or  without  hard  labour,  not  exceeding  seven  years.  4  G.  4, 
c.  54,  8.  3. 

This  offence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  38, 
s.  1,  (ante,  p.  69.) 

Evidence. 

Prove  that  the  defendant  sent  or  delivered  the  letter  to  J.  N.,  as  di- 
rected ante,  p.  606. 

The  words  in  the  former  acts  were,  "  a  letter  without  a  name,  or  with 
a  fictitious  name,"  but  the  words  in  the  statute  are,  "  any  letter  or  writ- 
ing, with  or  without  a  name  or  signature  subscribed  thereto,  or  with  a  fic- 
titious name  or  signature."  Upon  the  old  acts,  it  was  holden,  that  a  let- 
ter signed  with  initials  merely,  was  a  letter  without  a  name  within  the 
meaning  of  them.  R.  v.  Robinson,  2  East,  P.  C.  1110;  2  Leach,  749. 
It  would  also  seem  to  be  a  letter  with  a  signature  within  the  meaning  of 
the  present  act.  A  letter  signed  with  the  real  name  of  the  writer  would 
not  have  been  within  the  former  acts.     Even  where  a  letter  without  a 
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name  was  writteu  in  an  undisguised  band,  to  a  person  who  well  knew  iIm 
writer's  hand-writiog,  and  it  rehted  to  matters  then  in  dispute  between 
them,  as  it  appeared  evident  from  circumstances,  that  the  defendam,  al* 
though  he  did  not  actually  sign  the  letter,  had  no  intention  to  conceal  tnoi- 
self,  the  judge  held  that  the  letter  was  not  within  the  statute.  R.  v.  He- 
ming,  2  East,  P.  C.  1116.  But  a  letter  with  a  real  name  or  sipature 
would,  as  it  seems,  come  within  the  meaning  of  the  present  act.  Send- 
ing a  letter  to  A.  B.,  threatening  to  bum  a  bouse  of  which  be  was  owner, 
but  let  by  bim  to  and  occupied  by  a  tenant,  was  held  not  to  be  an  oSence 
within  the  statute.  Reg.  e.  Burridge,  2  M.  &  Rob.  296:  sed  qosre; 
see  Reg.  v.  Grimwade,  1  C.  &  K.  592. 

A  material  variance  between  the  letter  set  out  and  that  produced  m  evi- 
idence  will  be  fatal.     (See  ante,  p.  102). 

Where  the  threat  is  to  kill  or  murder,  it  is  for  the  jury  to  say  whether 
the  latter  amounts  to  a  threat  to  kill  or  murder.  R.  v.  Girdwood,  2 
East,  P.  C.  1121;  1  Leach,  142:  R.  v.  Boucher,  4  C.  &  P.  563:  IL 
r.  .Tyler,  1  Mood.  C.  C.  428. 

Upon  an  indictment  on  the  repealed  stat.  9  G.  1,  c.  22,  the  words  of 
which  were,  ^^  to  burn  the  dwelling-house,  ouc-houses,^'  &c.,  where  the 
writer  of  the  letter  threatened  to  bum  the  prosecutor's  mill,  and  to  do 
all  the  injury  he  was  able  to  his  farms,  and  the  prosecutor  proved  that  be 
bad  no  mill  at  the  time,  but  that  he  bad  farms,  and  buildings  upon  them: 
the  judges  held  clearly,  that,  as  to  the  mill,  the  letter  was  not  within  the 
statute;  and  the  majority  of  the  judges  held,  that,  even  as  to  the  farms, 
as  the  latter  did  not  necessarily  imply  that  the  injury  to  them  was  to  he 
effected  by  fire,  it  was  not  within  the  act.  R.  v.  Jepson,  2  East,  P.  C 
1115.  Neither  would  this  threat  as  to  the  farms  satisfy  the  term '^de- 
stroy" in  this  statute. 


[  •611  ]  •Sect.  6. 

LIBEL. 

Statute. 

6  &  7  Vict  c.  96,  s.  3. — Publication  or  Supprt^on  of  Libel  loith  Inttnt 
|0  extort  Money  4^c.] — Enacts,  that  if  any  person  shall  publish  or  threaten 
to  publish  any  libel  upon  any  other  person,  or  shall  directly  or  indirectly 
threaten  to  print  or  publish,  or  shall  directly  or  indirectly  propose  to  ab- 
stain from  printing  or  publishing,  or  shall  directly  offer  to  prevent  the 
printing  or  publishing,  of  any  matter  or  thing  touching  any  other  person, 
with  intent  to  extort  any  money  or  security  for  money,  or  any  valuable 
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thing,  from  such  or  any  other  person,  or  with  intent  to  induce  any  person 
to  confer  or  procure  for  any  person  any  appointment  or  office  of  pro6t  or 
trust,  every  such  offender,  on  being  convicted  thereof,  shall  be  liable  to 
be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  three  years:  Provided  always, 
that  nothing  herein  contained  shall  in  any  manner  alter  or  affect  the  law 
now  in  force  in  respect  of  the  sending  or  delivering  of  threatening  letters 
or  writings. 

Sect.  4 — Punishment  for  false  defamatory  Libel] — Enacts,  that  if  any 
person  shall  maliciously  publish  any  defamatory  libel,  knowing  the  same 
to  be  false,  every  such  person,  being  convicted  thereof,  shall  be  liable  to 
be  imprisoned  in  the  common  gaol  or  house  of  correction,  for  any  term 
not  exceeding  two  years,  and  to  pay  such  fine  as  the  court  shall  award* 

Sect.  5. — PnnUhmeni  for  defamaiory  Libel] — Enacts,  that  if  any  per- 
son shall  maliciously  publish  any  defamatory  libel,  every  such  person,  being 
convicted  thereof,  shall  be  liable  to  fine  and  imprisonment,  or  both,  as  the 
court  may  award,  such  imprisonment  not  to  exceed  the  term  of  one 
year. 

Sect.  6 — Proceedings  on  trial  of  Indictment  or  Information] — EnactS) 
that  on  the  trial  of  any  indictment  or  information  for  a  defamatory  libel, 
the  defendant  having  pleaded  such  plea  as  hereinafter  mentioned,  the  truth 
of  the  matters  charged  may  be  inquired  into,  but  shall  not  amount  to  a  de« 
fence,  unless  it  was  for  the  public  benefit  that  the  said  matters  eharged 
should  be  published;  and  that  to  entitle  the  defendant  to  give  evidence  of 
the  truth  of  such  matters  charged  as  a  defence  to  such  indictment  or  infor- 
mation, it  shall^be  necessary  for  the  defendant,  in  pleading  to  the  said  in- 
dictment or  information,  to  allege  the  truth  of  the  said  matters  charged, 
in  the  manner  now  required  in  pleading  a  justification  to  an  action  for  de- 
famation, and  further  to  allege  that  it  was  for  the  public  benefit  that  the 
said  matters  charged  should  be  published,  and  the  particular  fact  or  facts 
by  reason  whereof  it  was  for  the  public  benefit  that  the  said  matters  char- 
ged should  be  published;  to  which  plea  the  prosecutor  shall  be  at  liberty 
to  reply  generally,  denying  the  wliole  thereof;  and  that  if  after 
such  plen  the  ^defendant  shall  be  convicted  on  such  indictment  [  *612  ] 
or  information,  it  shall  be  competent  to  the  court,  in  pronounc- 
ing sentence,  to  consider  whether  the  guilt  of  the  defendant  is  aggravated 
or  mitigated  by  the  said  plea,  and  by  the  evidence  given  to  prove  or  to 
disprove  the  same:  Provided  always,  that  the  truih  of  the  matter  charged 
in  the  alleged  libel  complained  of  by  such  indictment  or  information  shall 
in  no  case  be  inquired  into  without  such  plea  or  justification:  Provided  al- 
8o«  that  in  addition  to  such  plea  it  shall  be  compateQt  to  the  defendant  also 
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to  plead  a  plea  of  not  guilty:  Provided  also,  that  notbiiig  id  tbis  act  eoa> 
lained  shall  take  away  or  prejudice  aoy  defence  uoder  the  plea  of  not  guil- 
ty, which  it  is  now  competent  to  the  defendant  to  make  under  such  pka 
to  any  action  or  indictment  or  information  for  defamatory  words  or 
libeL 

Sect.  7 — Evidence  lo  rebvt  prima  facie  caee  ofPubUcaiion  by  ^nd]-— 
Enacts,  that  whensoever,  upon  the  trial  of  any  indictment  or  informauoo 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case  of  publicaiioa 
against  the  defendant  by  the  act  of  any  other  person  by  bis  authority,  it 
shall  be  competent  to  such  defendant  to  prove  that  such  publication  was 
made  without  his  authority,  consent,  or  knowledge,  and  that  ihe  said  pob- 
lication  did  not  arise  from  want  of  due  care  or  caution  on  bis  part. 

Sect.  8 — Coete] — Enacts,  that  in  the  case  of  any  indictment  or  mlw- 
mation  by  a  private  prosecutor  for  the  publication  of  any  defamatory  libel, 
if  judgment  shall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover 
from  the  prosecutor  the  costs  sustained  by  tbe  said  defendant  by  reason  oT 
such  indictment  or  information;  and  that  upon  a  special  plea  of  justi6cauoa 
to  such  indictment  or  information,  if  the  is  «ue  be  found  for  the  prosecotor, 
be  shall  be  entitled  to  recover  from  the  defendant  the  costs  sustained  bj 
the  prosecutor  by  reason  of  such  plea;  such  costs  so  to  be  recovered  bj 
tbe  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper  officer 
of  tbe  court  before  which  the  said  indictment  or  informntion  is  tried. 


Indictment  for  a  false  defamatory  LibeL 

Middlesex,  to  wit;— The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  school- 
master, contriving,  and  unlawfully,  wickedly,  and  maliciously  intending  to 
injure,   vilify  and  prejudice  one  J.  N.,  and  to  deprive  him  of  his  good 
name,    fame,  credit,    »nd   reputation,    and   to    bring    him    into    great 
contempt,   scandal,   infamy,  and    disgrace,    on  the  third   day   of  Au- 
gust, in  the  ninth  year    of  the   reign   of    our   sovereign  lady    Victoria, 
with  force   and  arms,  at  the  parish  aforesaid,  in  the   county  aforesaid, 
unlawfully,    wickedly,    and    maliciously    did    write    and    publish,    and 
cause   and   procure  to  be  written   and   published,   a   false,   scandalous, 
malicious,  and   defamatory   lihej,    in  the   form   of  a   letter  directed  to 
the  said  J.  N.,  [or,  if  the  p^Ucation  were  in  any  other  manner^  omit 
the  ufordsj   "  in  the  forip,"    &c.],  containing  divers  false, 
[  *613  ]  ^scandalous,   malicious,  and  defamatory  matters  and  thing?  of 
and  concerning  the  said  J.  N.,  and  of  and  concerobg  [4^., 
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here  in$irt  such  of  the  eubjeetB  of  the  libel  at  it  may  be  ntcenary  to  refer 
to  by  the  iuniundos^  insetting  out  the  libel;  (see  ante,  p.  525)  ],  ac- 
cording to  the  tenor  and  effect  following,  that  is  to  say,  [here  set  out  the 
libels  togetJitr  tsiih  such  innuendos  as  may  be  necessary  to  render  it  tn- 
telligibk;  (see  ante,  p.  525)  ],  be  the  said  J.  S.  then  and  there  well 
knowing  the  said  defamatory  libel  to  be  false;  to  the  great  damage, 
scandal,  and  disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Imprisonment  not  exceeding  two  years,  and  fine.  6  &  7  Vict.  c.  96, 
8.  4.  If  the  prosecutor  fail  to  prove  the  scienter,  the  defendant  may 
nevertheless  be  convicted  of  publishing  a  defamatory  libel,  and  punished 
by  fine,  or  imprisonment  not  exceeding  one  year,  or  both.  Id.  s.  5. 
The  defendant  may  plead,  in  addition  to  the  plea  of  not,  guilty,  that  the 
matters  charged  were  true,  and  that  it  was  for  the  public  benefit  that  they 
should  be  published,  setting  forth  the  particular  facts  by  reason  of  which 
the  publication  was  for  the  public  benefit;  and  if,  after  such  plea  the  de- 
fendant be  convicted,  the  court  may  take  the  plea  and  evidence  in  sup- 
port of  it  into  consideration,  in  aggravation,  or  in  mitigation.  Id.  s.  6. 
In  the  case  of  an  indictment  or  information  for  libel  by  a  private  prosecu- 
tor, the  defendant  is  entitled  to  costs,  if  judgment  be  given  for  him;  and 
if  the  issue  on  a  special  plea  of  justification  be  proved  for  the  prosecutor, 
be  is  entitled  to  the  costs  sustained  by  him  by  reason  of  such  plea.  Id. 
s.  7.  As  to  the  proof  of  libels  published  in  newspapers,  see  33  G.  3. 
c.  78,  ss.  9,  10,  11,  14,  17,  (ante,  p.  520). 

The  offence  of  libel  is  not  triable  at  any  quarter  sessions.  5  &  6 
Vict.  c.  38,  s.  1,  (ante,  p.  69). 

Before  we  consider  the  evidence  in  this  case,  it  may  not  be  unneces- 
sary to  notice,  shortly,  the  law  relative  to  libels  against  private  individuals; 
we  have  already  noticed  seditious  libels,  (ante,  p.  523),  blasphemous 
libels,  (ante,  p.  532),  and  libek  reflecting  on  the  administration  of  jus* 
tice,  (ante,  p.  587). 

A  libel,  in  the  sense  under  which  we  are  now  to  consider  it,  is  a  mali- 
cious defamation  of  any  person,  made  public  either  by  printing,  writing, 
signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatred,  contempt,  or  ridicule. 

In  considering  what  writings  are  libellous,  it  may  be  necessary  to  pre- 
mise, that,  wherever  an  action  will  lie  for  a  libel,  without  laying  special 
damage,  an  indictment  will  also  lie.  Also,  wherever  an  action  will  lie  for 
verbal  slander,  without  laying  special  damage,  an  indictment  will  lie  for 
the  same  words,  if  reduced  to  writing  and  published.  But  the  converse 
of  this  latter  proposition  will  not  hold  good;  for  an  action  or  indictment 
may  be  maintained  for  words  written,  for  which  an  action  could  not  be 
maintained  if  they  were  merely  spoken*     Thorley  v.  Lord  Kelly,  4 
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Taunt.  355.  As,  for  instancei  if  a  man  write  or  print,  and  pobinh,  of 
another,  that  be  is  a  scoundrel,  J'  Anson  v.  Stuart,  1  T.  R.  748,  or 
villain.  Bell  9.  Stone,  1  B.  &  P.  331,  it  is  a  libel,  and  pooishaUeas 
such;  although,  if  this  were  merely  spoken,  it  would  not  be  actionaUe 
without  special  damage.  2  H.  Bl.  531 .  But  no  indictment  wiH  lie  for 
mere  words,  not  reduced  into  writing.     2  Salk.  417:  R.  v.  Langlejr,  6 

Mod.  125,  unless  they  be  seditious,  (see  ante,  p.  534),  bias- 
[  *6I4  ]  pbemous,  (ante,  p.    *533),  grossly  ioMDoral,  or  uttered  to  a 

magistrate  in  the  execution  of  his  office,  (ante,  p.  588),  or  ut- 
tered  as  a  challenge  to  6ght  a  duel,  or  with  an  intention  to  provoke  the 
other  party  to  send  a  challenge.     (Ante,  p.  605). 

1 .  An  action  will  lie  (without  laying  special  damage)  for  all  words 
spoken  of  another,  which  impute  to  him  the  commission  of  a  crime  poa* 
ishable  by  law,  such  as  high  treason,  murder,  or  other  felony,  (whether 
by  statute  or  at  common  law),  forgery,  perjury,  subornation  of  perjmy, 
or  other  misdemeanor;  or  even  an  ofience  punishable  merely  by  the 
custom  of  some  particular  place,  if  the  words  be  uttered  there.  Com. 
Dig.,  Action  on  the  Case  for  Defamation,  (D.  I — 10),  (F.  1 — ^7,  12 
—18).  And  see  3  Wils.  186;  2  W.  Bl.  750,  959;  Cowp.  275;  % 
Wils.  300;  6  T.  R.  694;  9  East,  93;  5  Id.  463;  2  N.  R.  835;  4 
Price,  46;  7  Taunt.  431.  But  words  imputing  to  a  man  an  act,  whidi 
(however  immoral)  is  not  punishable  criminally  by  law,  cannot  be  made 
the  subject  of  an  action,  without  Jaying  special  damage.  See  Com.  Dig. 
uU  suprcy  (F.  20);  3  Wils.  187;  2  W.  Bl.  755;  5  Bur.  2698;  6  T. 
R.  691 ;  2  Ad.  &  Ell.  1 ;  5  M.  ft  W.  249. 

2.  An  action  will  lie  (without  laying  special  damage)  for  all  words 
spoken  of  another,  which  may  have  the  effect  of  excluding  him  from 
society:  as,  for  instance,  to  charge  him  with  having  an  infectious  disease, 
such  as  leprosy,  the  venereal  disease,  the  itch,  or  the  like.  Com.  Dig., 
Action  on  the  case  for  Defamation  (D.  28,  29).  (F.  11,  19),  2  Bar. 
930.  But  charging  him  with  having  had  a  contagious  disease  b  not  ac- 
tionable; for,  as  this  relates  to  a  time  past,  it  is  no  reason  why  his  society 
should  be  avoided  at  present.     2  T.  R.  473. 

3.  An  action  will  lie  (without  laying  special  damage)  for  writing  and 
pulishing  anything  of  a  man  which  renders  him  ridiculous,  2  Wils.  408; 
1  W.  Bl.  294,  or  contemptible.  Lord  Churchill  «.  Hunt,  2  B.  &  Aid. 
685;  4  Taunt.  355;  Macgregor  v.  Thwaites,  4  D.  &  R.  695;  3  B.  ft 
C.  24:  Parmiter  v.  Coupland,  6  M.  &  W.  105. 

4.  An  action  will  lie  (without  laying  special  damage)  for  words  of  a 
man,  ivhich  may  impair  or  hurt  his  trade  or  livelihood;  as,  for  instance 
to  call  a  tradesman  a  bankrupt,  a  physician  a  qtiack,  or  a  lawyer  a 
knave,  or  the  like.  Finch,  L.  186.  See  the  several  cases  in  Com. 
Dig.  wit  supra;  (D.  22—27),  (F.  9,  10);  Fitzg.  121;  2  W.  Bl. 
750;  3  Wils.  187,  59;  2  Str,  898;  2  Stark.  N-  P,  Rep.  845,  297;  4 
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Esp.  191;  3  ft.  kP.  372;  3  Bing.  134;  6  B.  t  C-  150;  1  C.  *  J. 
148;  2  Ad.  k  £.  2;  5  M.  &  W.  249. 

6.  Writings  vilifyiog  the  characters  of  persons  deceased  are  libels,  and 
may  be  made  the  subject  of  an  indictment;  5  Co.  125  a;  but  the  indict- 
ment in  such  a  case  must  charge  the  libel  to  have  been  published  with  a 
design  to  bring  contempt  an  the  family  of  the  deceased,  or  to  stir  up  the 
hatred  of  the  Queen's  subjects  against  them,  or  to  excite  them  to  a  breach 
of  the  peace,  R.  v.  Topbam,  4  T.  R.  127,  otherwise  it  cannot  be  main* 
tained. 

6.  Writings  which  tend  to  degrade,  revile,  and  defame  persons  in  con- 
siderable situations  of  power  and  dignity  in  foreign  countries,  may  be  pro- 
ceeded upon  here  as  libels,  and  the  writers,  publishers,  &c.  punished; 
particularly  when  such  writings  have  a  tendency  to  interrupt  the  pacific 
relations  between  the  two  countries.  Per  Lord  Ellenbrough,  in  R. 
V.    Pellier,   Holt    on    Libel,   78,    &c.     In   the    case    just 

*cited,  an  information  was  filed  against  Peltier  for  a  libel  on  [  *615  ] 
Napoleon   Buonaparte,  then  first  consul   of  the  French  re- 
public; and  the  defendant  was  convicted.     See  also  R.  v.  D'  Eon,  1 
W.  Bl.  517. 

7.  And  not  only  are  libels  upon  individuals  punishable  by  indictment, 
but  writings  also  reflecting  upon  bodies  of  men,  without  mentioning  any 
one  in  particular,  are  likewise  punishable  as  libels,  if  they  tend  to  stir  up 
the  hatred  of  the  Queen^s  subjects  against  the  members  of  the  body 
generally,  or  to  excite  the  individuals  composing  the  body  to  a  breach  of 
the  peace.     R.  v.  Osborne,  2  Barnardiston,  138,  166. 

Having  now  treated  of  the  matter  of  a  libel,  it  remains  to  say  a  few 
words  upon  the  manner  or  form  in  which  it  is  expressed.  It  is  immaterial 
whether  the  libel  impute  crime,  &c.,  to  the  prosecutor,  in  a  direct  manner^ 
or  indirectly,  by  such  hints  or  modes  of  expression  as  are  likely  to  con- 
vey the  intended  meaning  to  the  person  to  whom  the  libel  was  published; 
taking  the  words  in  the  same  sense  in  which  the  rest  of  mankind  would 
ordinarily  understand  them,  it  is  for  the  jury  to  say  whether,  in  their 
minds,  they  convey  the  idea  imputed.  2  T.  R.  206,  per  BnUer,  J. 
Therefore,  where  one  man  said  of  another  that  ^^  his  character  was  infa- 
mous; that  delicacy  forbade  him  from  bringing  a  direct  charge,  but  it  was 
a  male  child  who  complained  to  him,'^  such  words  were  understood  to 
mean  a  charge  of  unnatural  practice,  and  to  be  sufiiciently  certain  in 
themselves,  without  the  aid  of  an  innuendo.  Woolnoth  v.  Meadows,  5 
East,  463.  So,  if  a  man  were  to  write  or  say  of  J.  N.,  "  There  is  a 
vast  diflference  between  my  character  and  his;  I  never  robbed  my  roaster,'' 
or  the  like:  it  would  be  the  same  as  if  he  bad  directly  charged  J.  N.  with 
having  robbed  his  master.  See  2  Lev.  150;  1  Vent.  276;  Com.  Dig., 
Action  on  the  ease  for  Defamation,  (E.  8.)  And  the  same  where  the 
imputation  is  conveyed  obliquely,  Id.  (E.  1),  or  indirectly,  Id.  (E.  7)| 
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or  by  way  of  question,  Id.  (E.  2),  conjecture,  M.   (E.  3),  or  exehnui* 
tion,  Id.  (E.  6),  or  by  irony,  1  Hawk.  c.  73,  s.  4,  or  the  like.    8o,a 
defamatory  writing,  expressing  one  or  two  letters  only  of  a  name,  is  is 
much  libel,  and  punishable  as  such,  as  if  it  expressed  the  name  io  full,  if 
it  appear  evident  upon  the  face  of  the  libel,  from  the  context,  &c.»  whit 
name  was  meant,  1  Hawk.  c.  73,  s.  5,  or  if  it  appear  from  the  evidenoe 

of  persons  acquainted  with  the  parties,  what  person  was  meant  by  such 
initials  or  letters. 

As  to  the  form  of  the  indictment  for  libel  generally,  see  ante,  p.  &33, 
tt  seq. 

Evidence. 

Prove  the  offence  in  the  same  manner  as  directed  ante,  p.  524.  If 
the  libel  reflect  on  the  character  of  a  public  officer  or  professional  roan, 
as  such,  it  is  not  in  general  necessary  to  prove  his  appointment  to  the 
office,  or  admission  to  the  profession,  because  that  is  almost  in  all  cases 
either  directly  or  impliedly  admitted  by  the  bill  itself;  see  4  T.  R.  36€; 
1  N.  R.  196,208:  Jones  v.  Stevens,  11  Price,  235:  Pearcev.  Whale, 
5  B.  &  C.  38;  and  if  it  be  not  proof  that  he  was  in  the  habit  of  acting 
as  such  officer  or  professional  man,  would  in  that  case  be  sufficient;  but  if 
the  effect  of  the  libel  be  to  chaige  the  prosecutor  with  having  acted  as 
such  officer,  or  professional  man,  without  a  legal  appointment,  as  for  'in- 
stance, if  a  man  libel  a  physician  by  calling  him  a  quack,  it 
[  ^616  ]  seems  necessary  to  prove  the  appointment  or  admission.  *See 
Smith  V.  Taylor,  I  N.  R.  196;  3  Bing.  432;  U  Moore, 
303;  4  M.  &  Sel.  548;  1  Ad.  &  E.  695. 

In  addition  to  what  has  already  been  mentioned,  as  to  evidence  on  the 
part  of  the  defendant,  in  the  case  of  a  libel,  (ante,  p.  538),  the  defend- 
ant, in  the  case  of  a  libel  against  an  individual,  may  prove  that  the  publi- 
cation of  the  matter  complained  of  as  libellous,  was  merely  a  commnnica- 
tion  in  confidence,  and  without  malice;  as,  where  a  master  gives  a  correct 
character  of  a  servant;  Bull.  N.  P.  8;  4  Burr.  2425;  1  T.  R.  110;  3 
Bos.  &  P.  587;  where  a  neighbour  gives  what  he  conceives  to  be  a  cor 
rect  character  of  the  credit  and  solvency  of  a  tradesman;  Bull.  N.  P.  8; 
or  where  a  client  makes  confidential  representations  injurious  to  an  attor- 
ney's professional  character  in  the  management  of  certain  concerns,  to 
other  persons  who  are  jointly  interested  in  them  with  the  client,  1  Camp. 
227,  or  the  like.     Also,   if  a  writing,  although  injurious  to  another's 
character,  be  published,  not  maliciously  or  with  intent  to  injure  his  charac- 
ter, but  bona  fide  for  the  purpose  of  investigating  a  fact  in  which  the 
party  making  it  is  interested,  it  is  not  libellous.     See  Delany  v.  Jones,  4 
Esp.  191:  Brown  v.  Croom,  2  Stark.  N.  P.  C.  297:  R.  v.  Bayley, 
Andr.  229:  Fairraan  v.  Ives,  1  D.  &  R.  252;  5  B.  t  Aid.  642, 
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The  defendaot  may  allege  aod  prove  the  truth  of  the  libel,  in  the  man- 
ner and  subject  to  the  cooditions  meotioned  in  the  6  &  7  Vict.  c.  96,  s. 
6;  (ante,  p.  611.     See  also  ante,  p.  529). 

Indictmtnt  for  a  Libel  an  an  .Auomey. 

Middlesex,  to  wit:  The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  N.,  gentleman,  at  the  time  of  publishing  the  false,  scanda- 
lous, malicious,  and  defamatory  libel  hereinafter  mentioned,  was,  and  long 
before,  and  from  thence  hitherto  hath  been,  and  still  is,  one  of  the  attor- 
nies  of  the  court  of  our  lady  the  Queen  before  the  Queen  herself,  and  in 
the  olBce,  practice,  and  business  of  an  attorney  bath  been,  during  all  that 
time,  retained  and  employed  by  divers  subjects  of  this  realm,  to  prosecute 
and  defend  for  them,  as  their  attorney,  agent,  and  solicitor,  divers  suits 
and  businesses  in  the  said  court,  and  in  other  her  Majesty's  courts  at 
Westminster  and  ekewhere,  and  also  to  do  and  negotiate  other  affairs  and 
business  as  such  attorney,  to  wit,  at  the  parish  of  B.,  in  the  county  of 
M.;  and  the  said  J.  N.,  during  all  that  time,  hath  acted  in  the  most  fair 
and  honourable  manner  in  the  exercise  of  his  said  profession,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid.  And  that  also,  before  tbe 
publishing  of  the  said  false,  scandalous,  malicious,  and  defamatory  libel 
hereinafter  mentioned,  to  wit,  on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  aforesaid  in 
the  county  aforesaid,  the  said  J.  N.  was,  in  his  business  and  profession  of 
an  attorney,  employed  and  retained  by  one  A.  C.  to  commence  and 
prosecute  a  certain  suit  and  action  at  law  upon  the  behalf  of  the  said  A.  C. 
against  one  J.  S.,  for  the  recovery  of  a  certain  sum  of  money  then  and 
long  before  due  and  owing  to  the  said  A.  C.  from  and  by  the  said  J.  S.^ 
and  then  remaining  unpaid;  and  the  said  J.  N.,  in  pursuance  of  the  instruc- 
tions he  then  and  there  received  from  the  said  A.  C.  in  that  behalf,  and  of 
his  retainer  as  aforesaid,  did  then  and  there  commence  and 
prosecute  *the  said  action  against  the  said  J.  S.,  as  in  duty  be  [  *617  ] 
was  bound  to  do;  but  the  said  J.  N.,  in  the  prosecution  of  the 
said^action,  so  far  from  acting  with  any  unnecessary  severity  towards  the 
said  J.  S.,  on  the  contrary  thereof,  then  and  there  acted  towards  him  the 
said  J.  S.  in  as  lenient  a  manner  as  was  consistent  with  his  duty  as  attor- 
ney to  the  said  A.  C.  as  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  J.  S.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  grocer,  well  knowing  the  premises,  but 
contriving,  and  wickedly,  maliciously,  and  unlawfully  intending  to  aggrieve 
and  vilify  the  said  J.  N.,  and  to  injure  him  in  his  good  name,  fame,  and 
credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  clients,  and  neighbours,  and  other  good  and  worthy  sub- 
jects of  this  kingdom,  and  also  to  injure  the  said  J.  N.  in  his  said  business 
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and  profession  of  an  attorney,  and  to  cause  bim  to  be  esteemed  and  taken 
to  be  negligent  and  corrupt  practiser  in  bis  said  profession,  and  to  be  a 
person  not  6t  to  be  intrusted  and  employed  therein,  afterwards,  to  wit,  on 
the  lOtb  day  of  August,  in  the  year  last  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  falsely,  wickedly,  and  ma- 
liciously did  write  and  publish,  and  cause  and  procure  to  be  written  and 
published,  in  the  form  of  a  letter  directed  to  the  said  A.  C,  a  certam 
false,  wicked,  malicious,  and  scandalous  libel  of  an  concerning  the  said 
J.  N.,  and  of  and  concerning  his  conduct  in  his  business  and  professioo 
of  attorney,  and  of  and  concerning  the  said  action,   so  commenced  and 
prosecuted  against  the  said  J.  S.  by  the  said  J.  N.,  for  and  as  the  attor- 
ney of  the  said  A.  C.  as  aforesaid,  and  of  and  concerning  the  coodactof 
the  said  J.  N.  as  attorney  in  the  said  action,  according  to  the  tenor  and 
effect  following,  that  is  to  say  [here  set  out  the  libel  with  such  innuendof 
at  may  be  necessary;  (see  ante,  p.  533)];  to  the  great  scandal,  infamj, 
and  disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

^s  to  the  evidence^  see  antSj  pp,  527,  529. 


Indictment  for  Hanging  a  Man  in  Effigy, 

Commencement  as  ante^  p,  6\2] — in  the  county  aforesaid,  unlawfully, 
wickedly,  and  maliciously  did  make,  and  cause  and  procure  to  be  made, 
a  certain  gibbet  and  gallows,  and  also  a  certain  effigy  or  figure,  intended 
to  represent  the  said  J.  N. ;  and  then  and  there  unlawfully,  wickedly,  and 
maliciously  did  erect,  set  up,  and  fix,  and  cause  and  procure  to  be  erect- 
ed, set  up,  and  fixed,  the  said  gibbet  and  gallows,  in  a  certain  yard  and 

place  near  unto  a  certain  common  highway,   there  situate,  called , 

and  near  to  a  certain  ferry  called  The  Horse  Ferry,  where  the  said  J.  N. 
was  used  and  accustomed  to  ply  in  the  way  of  bis  trade  and  business  of  a 
waterman;  and  then  and  there  unlawfully,  wickedly,  and  maliciously  did 
bang  up  and  suspend,  and  cause  and  procure  to  be  hung  up  and  suspend- 
ed, the  said  effigy  and  figure,  to  and  upon  the  said  gibbet  and  gallows, 
with  the  name  of  the  said  J.  N.  inscribed  on  a  piece  of  wood  and  affixed 

to  the  said  effigy  and  figure,  together  with  divers  scandalous 
[  *618  ]  inscriptions  and  devices  affixed  upon  and  about  the  same,  *re- 

flecting  on  the  character  of  the  said  J. ;  and  did  then  and  there 
keep  and  continue,  and  cause  and  procure  to  be  kept  and  continued,  the 
said  gibbet  and  gallows,  so  erected  and  set  up  as  aforesaid,  with  the  said 
effigy  and  figure  hung  up  and  suspended  to  and  from  the  same,  as  afore- 
said, together  with  the  several  inscriptions  and  devises  aforesaid,  so  affix- 
ed as  aforesaid,  for  a  long  apace  of  lime,   to  wit,  for  the  space  of  foor 
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days  then  next  following  and  during  all  that  time  unlawfully,  wickedly, 
and  maliciously  did  then  and  there  publish  and  expose  the  said  gibbet  and 
gallows  with  the  said  effigy  and  figure  thereon,  to  the  sight  and  view  of 
divers  good  and  worthy  subjects  of  our  said  lady  the  Queen,  passing  and 
repassing  in  and  along  the  highway  aforesaid;  to  the  great  scandal,  infa- 
my, and  disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

ESvidenee. 

Prove  the  banging  in  effigy,  as  described  in  the  indictment;  and  prove 
that  the  figure  was  intended  to  represent  the  prosecutor.  Give  also,  if 
necessary,  evidence  of  circumstances  from  which  the  jury  may  presume 
malice  on  the  part  of  the  defendant.     (See  ante,  p.  124.) 
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[  *61&  ]  *CHAPTERIV. 

OFFENCES  AOAIN8T  PUBLIC  TRADE. 

Sect.  1.  Smugglings  619. 

2.  Fraudulent  Bankruptcy^  626. 


Sect.  1. 
smuggling. 

making  signals  to  smuggling  vessels. 

Stalutt, 

8  &  9  Vict.  c.  77,  s.  136 — Vtnut] — Enacts,  that  any  indictmeDt  or 
inforroation  for  any  offence  against  this  or  any  other  act  relating  to  the 
customs  shall  and  may  be  required  of,  examined,  tried  and  determined  in 
any  county  in  England,  where  the  offence  is  committed  in  England,  and 
in  any  county  in  Scotland,  where  the  offence  is  committed  in  Scodaad, 
and  in  any  county  in  Ireland,  where  the  offence  is  committed  in  Ireland, 
in  such  manner  and  form  as  if  the  offence  had  been  committed  in  the  said 
county  where  the  said  indictment  or  information  shall  be  tried. 

Sect.  95 — Offences  at  Sea] — Enacts,  that  in  case  any  offence  shall  be 
committed  upon  the  high  seas  against  this  or  any  other  act  relating  to  tbe 
customs  or  any  penalty  or  forfeiture  shall  be  incurred  upon  the  high  seas 
for  any  breach  of  such  act,  such  offence  shall,  for  the  purpose  of  prosecu- 
tion, be  deemed  and  taken  to  have  been  committed,  and  such  penalties 
and  forfeitures  to  have  been  incurred,  at  the  place  or  land,  in  tbe  United 
Kingdom  or  the  Isle  of  Man,  into  which  the  person  committing  such  of- 
fence or  incurring  such  penalty  or  forfeiture  shall  be  taken,  brought,  or 
carried,  or  in  which  such  person  shall  be  found;  and  in  case  such  place  or 
land  is  situated  within  any  city,  borough,  liberty,  division,  franchise,  or 
town  corporate,  as  well  any  justice  of  tbe  peace  for  such  city,  borough, 
liberty,  division,  franchise,  or  town  corporate,  as  any  justice  of  the  peace 
of  the  county  within  which  such  city,  borough,  liberty,  division,  franchise. 
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or  town  corporate  is  situated,  shall  have  jurisdiction  tohear  and  determine 

ali  cases  of  oflfences  against  such  act  so  committed  upon  the  high  seas, 

anjr  charter  or  act  of  parliament  to  the  contrary  notwithstanding:  provided 

always,  that  where   any  offence  shall  be  committed  in  any 

*place  upon  the  water,  not  being  within  any  county  of  the  Uni-  [  *620  ] 

ted  Kingdom,  or  where  any  doubt  exists  as  to  the  same  being 

within  any  county,  such  offence  shall,  for  the  purposes  of  this  act  be  deem* 

ed  and  taken  to  be  an  offence  committed  upon  the  high  seas. 

Sect.  60 — Making  Signals'] — Enacts  that  no  person  shall  after  sun* 
set  and  before  sunrise,  between  the  twenty-first  day  of  September  and  the 
first  day  of  April,  or  after  the  hour  of  eight  in  the  evening  and  before  the 
hour  of  six  in  the  morning  at  any  other  time  in  the  year,  make,  aid,  or 
assist  in  making  any  signal,  in  or  on  board  or  from  any  vessel  or  boat,  or 
on  or  from  any  part  of  the  coast  or  shore  of  the  United  Kingdom,  or 
within  six  miles  of  any  part  of  such  coasts  or  shores,  for  the  purpose  of 
giving  any  notice  to  any  person  on  board  any  smuggling  vessel  or  boat, 
whether  any  person  so  on  board  of  such  vessel  or  boat  be  or  be  not  with- 
in distance  to  notice  any  such  signal;  and  if  any  person,  contrary  to  the 
true  intent  and  meaning  of  this  act,  make  or  cause  to  be  made,  or  aid  or 
assist  in  making,  any  such  signal,  such  person  so  ofllsnding  shall  be  guilty 
of  a  misdemeanor,  and  it  shall  be  lawful  for  any  person  to  stop,  arrest, 
and  detain  the  person  or  persons  who  shall  so  offend,  and  to  carry  and 
convey  [such  person  or  persons  so  offending  before  any  one  or  more  of 
his  Majesty's  justices  of  the  peace  residing  near  the  place  where  such  of- 
fence shall  be  committed,  who,  if  be  sees  cause,  shall  commit  the  ofl^ender 
to  the  next  county  gaol,  there  to  remain  until  the  next  court  of  oyer  and 
terminer,  great  session,  or  gaol  delivery,  or  until  such  person  or  persons 
shall  be  delivered  by  due  course  of  law;  and  it  shall  not  be  necessary  to 
prove  OD  any  indictment  or  information,  that  any  vessel  or  boat  was  ac- 
tually on  the  coast,  and  the  offender  or  offenders  being  duly  convicted 
thereof,  shall  hy  order  of  the  court  before  whom  such  offender  or  offen- 
ders shall  be  convicted,  either  forfeit  and  pay  the  penalty  or  forfeiture  of 
one  hundred  pounds  or,  at  the  discretion  of  such  court,  be  sentenced  or 
committed  to  the  comrooa  gaol  or  bouse  of  correction,  there  to  be  kept 
to  hard  labour  for  any  term  not  exceeding  one  year. 

Sect  61 — Onus  of  Proof] — Provides  and  enacts,  that  in  case  any  person 
be  charged  with  or  indicted  for  having  made  or  caused  to  be  made  or  for 
aiding  or  assisting  in  making  any  such  signal  as  aforesaid,  the  burden  of 
proof  thai  such  signal,  so  charged  as  having  been  made  with  intent  and 
for  the  purpose  of  giving  such  notice  as  aforesaid  was  not  made  with  such 
intent  and  for  such  purpose,  sliall  be  upon  the  defendant,  against  whom 
such  charge  is  made  or  such  indictment  is  found* 
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IndicimenU 


Kent,  to  mi: — The  jurors  for  our  lady  the  Queeo  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  K.,  labourer 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  after  sunset  of  the  same  day,  and  before  sunrise  on  the 
day  next  following,  to  wit,  at  the  reign  of  ten  in  the  night  of  the  same  day, 
at  the  parish  aforesaid  in  ihe  county  aforesaid,  unlawfully  did  make,  and  did 
aid  and  assist  in  making,  and  was  then  and  there  unlawfully  present  for  the 
purpose  of  aiding  and  assisting  in  making,a  certain  light  (^^any  light  fire,  flash 
or  blaze,  or  any  signal  by  smoke,  or  by  any  rocket,  fireworks,  flags,  firing 
of  any  gun^  or  other  fire-arms,  or  any  other  contrivance  ordeviu 
[  *621  ]  or  *any  other  signaV^)  on  a  certain  part  of  the  sea-shore  there  sit- 
uatCj^jn  or  on  board  or  from  any  vessel  or  boat,  or  on  or  from  any 
parts  of  the  coast  or  shore  of  the  United  Kingdom  or  within  six  miles  of 
any  part  of  such  coast  or  shore"),  for  the  purpose  then  and  there  of  ma- 
king and  giving  a  signal  to  some  person  or  persons  to  the  jurors  afore- 
said unknown,  on  board  a  certain  smuggling  vessel  [or  boat]  then  being; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  A  to 
the  venue,  see  ante,  p.  619. 

Misdemeanor,  fine  lOOl.  or  imprisonment  and  hard  labour  in  the  com- 
mon gaol  or  house  of  correction,  for  any  term  not  exceeding  on$  year. 
8  &  9  Vict.  c.  87,  s.  60.  Tlu  quarter  sessions  have  cognisance  of  this 
offence.     R.  v.  Cock,  4  M.  &  Sel.  71, 

Evidence. 

All  the  prosecutor  has  to  prove  is,  that  the  defendant  made  a  sigoal  by 
lighting  a  fire  or  otherwise,  or  was  present  aiding  and  assisting  in  so  doing, 
on  the  sea-shore  &c.,  as  sUted  in  the  indictment.  It  is  not  necessary  for 
him  to  prove  that  any  smuggling  vessel  was  in  fact  within  sight  or  actually 
on  the  coast  at  the  time:  and  it  is  for  the  defendant  to  prove  (if  he  can) 
that  the  fire  &c.  was  not  lighted  with  the  intent  charged  in  the  iodictment 
6  &  9  Vict.  c.  87,  s.  61.  The  ofiTence  must  be  committed  after  sansec 
and  before  sunrise,  between  21st  September  and  1st  April,  and  after 
eight  in  the  evening  and  before  si^  in  the  morning  in  any  other  part  of  the 
year-     Id.  s.  60.    See  R,  v.  Brown,  M.  ^  M.  163. 

The  indictment  for  this  and  all  other  o&oces  against  tbb  statute  roust 
be  exhibited  within  three  years  next  after  tbe  date  of  the  offence  commit- 
ted.    8  &  9  Vict.  c.  87,  6.  134, 
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BEING  ARMED  AMD  ASSEMBLED     FOR    THE    PURPOSE    OF  ASSISTING  IN 

RUNNING  UNCUSTOMED  GOODS,  SlC. 


Statute. 

8  &  9  Vict.  c.  87,  s.  63]— Enacts,  that,  if  any  persons,  to  the  num* 
ber  of  three  or  more,  armed  with  fire-arms  or  other  offensive  weapons, 
shall  within  the  United  Kingdom,  or  within  the  limits  of  any  port,  har- 
bour, or  creek  thereof,  be  assembled  in  order  to  be  aiding  and  assisting 
in  the  illegal  landing,  running,  or  carrying  away  of  any  prohibited  goods, 
or  any  goods  liable  to  any  duties  which  have  not  been  paid  or  secured,  or 
in  rescuing  or  taking  away  any  such  goods  as  aforesaid,  after  seizure  from 
the  officer  of  the  customs  or  other  officer  authorized  to  seize  the  same, 
or  from  any  person  or  persons  employed  by  them  or  assisting  them,  or 
from  the  place  where  the  same  shall  have  been  lodged  by  them,  or  in 
rescuing  any  person  who  shall  have  been  apprehended  for  any  of  the  of- 
fences made  felony  by  this  or  any  act  relating  to  the  customs, 
or  in  the  *preveoling  the  apprebeusion  of  any  person  who  [  *632  ] 
shall  bave  been  guilty  of  such  offence;  or  in  case  any  persons 
to  the  number  of  three  or  more,  so  armed  as  aforesaid,  shall,  within  the 
United  Kingdom,  or  within  the  limits  of  any  port,  harbour,  or  creek 
thereof,  be  so  aiding  or  assisting,  every  person  so  offending,  and  every 
person  aiding,  abetting,  or  assisting  therein,  shall,  being  thereof  convict- 
ed, be  adjudged  guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of 
the  court  before  which  he  shall  be  convicted,  to  be  transported  beyond 
the  seas  for  the  term  of  the  natural  life  of  such  person,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing three  years. 

7  W.  4  &  1  Vict.  c.  91,  s.  2 — Place  and  Mode  of  Imprisonment.] — 
(Ante,  p.  568). 

hdietment, 

Kent,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish  of  B.,  in  the  county  of  K.,  la- 
bourer, J.  W.,  late  of  tbe  same  place,  mariner,  and  E.  W.,  late  of  the 
same  place,  labourer,  together  with  divers  other  evil  disposed  persons,  to 
the  jurors  aforesaid  unknown,  to  tbe  number  of  three  or  more,  on  the 
third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady 
Victoria,  within  the  United  Kingdom,  (^^toithin  the  United  Kingdom^  or 
tefl&ffi  the  limiti  of  any  party  harbour^  or  creek  (Aerso/"),  to  wit,  at  tbe 
parish  aforesaid,  in  tbe  county  aforesaid,  being  then  and  there  armed  with 
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fire-arms,  and  other  offensive  weapons,  to  wit,  with  guns,  pistols,  swords, 
and  daggers,  then  and  there  feloniously  and  unlawfully  were  assembled  to- 
gether, in  order  then  and  there  to  be  aiding  and  assisting*  in  the  ittepl 
landing  of  certain  goods  then  and  there  prohibited  by  law  to  be  landed, 
('^  in  the  illegal  landing,  running,  or  carrying  away  of  any  prohibited  goods 
liable  to  any  duties  which  have  not  been  paid  or  secured;  or  in  rescuing 
or  taking  away  any  such  goods  as  aforesaid,  after  seizure  from  the  oflker 
of  the  customs,  or  other  officer  authorized  to  seize  the  same,  or  any 
person  or  persons  employed  by  them,  or  assisting  tbeni,  or  from  the 
place  where  the  same  shall  have  been  lodged  by  tbem;  or  in  rescuing  any 
person  who  shall  have  been  apprehended  «for  any  of  the  offences  made 
felony  by  this  or  any  act  relating  to  the  customs,  or  hi  the  preveotiog  the 
apprehension  of  any  person  who  shall  have  been  guilty  of  such  offence,"); 
against  the  form  of  the  statute  m  such  ease  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  •At  to 
the  venucy  see  nnle,  p.  18,  639.  Jin  indichnent  for  being  armed  and  at- 
eembled  in  order  to  be  aiding  and  aesisting  in  doing  other  aeis  meiUumed 
in  the  sfattUe^  may  readily  be  framed  from  the  above  precedent^  by  stating 
iuch  act  immediately  after  the  arteriek, 

tetany y  transportation  for  life^  or  not  less  thanjyieen  years^  ortrnprit- 
onmentj  not  exceeding  three  years,  8  4^  9  Fict*  e.  87,  •.  6>3,  with  or  fsitk- 
oiU  hard  labour,  and  uiSh  or  withotU  solitary  eonfinementj  such  coafiu- 
ment  not  exceeding  one  month  at  any  one  time,  nor  three  months  in  any 
one  year.     7  W^.  4  4"  ^  ^ct.  c.  91,  s.  2.  {ante,  p.  468). 

This  offence  is  not  triable  at  any  quarter  sessions.  5  4*  6  Fid.  c.  38, 
s.  I ,  {ante,  p.  69)  • 

Etfidence, 

Prove  that  the  defendants,  or   some  of  thero,  together  with 

[  *623  ]  other  ^persons  unknown,  to  the  number  of  three  at  least,  irere 

assembled  and  armed,  as  stated  in  the  indictment.     It  is  not 

necessary  that  all   should  be  armed;  if  some  be  armed,  and  the  others  be 

present  aiding  and  assisting,  it  will  be  sufficient.     R.  r.  Smith.  R.  k  R- 

386.     A  variance  between  the  indictment  and  evidence  as  to  the  kind  of 

arms  with  which  they  were  armed,  does  not  seem  to  be  material;  if  it  be 

proved  that   the  defendants  were  armed  either  with  "  firearms,"  or  sucb 

other  ^^  offensive  weapons''  as  are  within  the  meaning  of  theact,  it  should 

seem  to  besufficienl.    And  in  R.  v.  Cosans,  1  Leach,  342,  343,  n.  a,  the 

court  held,  that  not  only  guns,  pistol:*,  daggers,  atid  other  instrumeats  of 

war,  but  also  bludgeons,  (properly  so  called),  clubs,  and  such  other  things 

as  are  not  in  common  use  for  any  other  purpose  but  as  weapons,  are  within 

the   meaning  of  the  act.     See  R.  v.  Hutchinson,   1  Leach.  342.    A 

common  whip  has  been  holden  not  to   be  an  offensive  weapon;  R.  r. 

Fletcher,  i  Leach,  23;  and  bats  which  are  kMig  poles  used  by  sioii^lers 
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to  carry  tubs,  haire  also  been  hoMeo  not  to  be  ofieosive  witbto  tbe  re* 
peeled  statute.  6  6.  4,  c.  108,  s.  56;  R«  v.  Noakes,  5  C.  <l  P^  236* 
If,  in  tbe  beat  of  an  afiray,  a  man  catch  up  a  batchet  accidentally,  tbis  is 
not  wtlbm  tbe  meaning  of  tbe  statute.  B.  e.  Rose,  1  Letcb,  343,  n- 
Also,  to  bring  tbe  case  witlnn  tbe  statute,  it  nuist  appear  tbat  tbe  parties 
had  deiiberately  assembled  lor  tbe  purpose  cbarged  in  the  indictment. 

Tbe  purpose  for  which  tbe  defendants  assembled  is  proved,  either 
expressly,  by  the  evidence  of  an  accomplice,  or  tbe  like;  or  iaspliedly 
by  evidence  of  circumstances  from  which  tbe  jury  may  fairly  presmne 
it^ 


tiidieinufU  far  asnsting  in  the  Running  of  Uncustomed  Goods* 

The  feme  a$  the  lm$i  prtcedenlj  sxesfi  tkaij  isuUad  tff  the  lotnb 
*^  were  assembled  together  in  order  (o  be  aiding  and  assisting,"  yominmH 
then  wards:  ^*  were  aiding  and  assisting,  and  than  and  there  fehnMously 
and  unlawfully  did  aid  and  assist"  in  ^c. 

Felony.     8  &  9  Vict.  c.  87,  s.  63.     See  the  last  precedent* 

Bvidenct. 

Prove  tbat  the  defendants,  or  the  defendants  and  others,  to  tbe  number 
of  three  at  least,  armed  as  mentioned  in  the  evidence  tinder  the  last  pre* 
cedent,  were  aiding  and  assisting  in  doing  that  which  is  charged  against 
them  by  the  indictment;  as,  for  instance,  in  the  running  of  uncustomed 
goods,  ftc.  Reasonable  proof  must  be  given  of  the  goods  being  unctjs* 
tomed;  tbat  is,  evidence  roust  be  given  of  some  facts  or  circumstances 
from  which  the  jury  may  fairly  presume  it.  See  R.  t.  Shelly,  1  Leach5 
340,  n. 


■•*a^bi««flB 


^SHOOTING  AT  VESSELS  aELOZfOtltO  TO  THE  NAVT,  ItC.    [   *694   ] 

attuuit. 

8  &  9  Vict.  c.  87,  s.  64.]— (Ante,  p.  468)« 

Indictment. 

Kent,  to  wit:-^The  jurors  for  our  lady  tbe  Queen  upon  their  oath 
present,  that  J.  S.,  laie  of  tbe  parish  of  B.,  in  thecounty  of  K.,  marineri 
on  the  third  day  0(  August,  in  tbe  ninth  year  of  the  reign  of  our  sotefeigt 
lady  Victoria,  on  the  high  seas,  and  within  ooe  hundred  leagues  of  a  tef^ 
tain  part  of  tbe  coast  of  the  United  Kingdom,  eaRed  -"^'^9  to  wtt^  at  dia 

93 
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jMirisfa  aforesfttd,  to  the  cooDtj  aforesaid,  fekmiously  and  maKeioosly  did 
shoot  at  and  upon  a  certain  vessel  (^^  vetiel,  or  hoof'*)  belongiog  to  ber 
said  Majesty's  navj,  (*^  btUngingto  her  MajtHy^t  nam/j  or  in  tfu  lertice 
oj  the  reoenifs")  the  said  Tessel  being  then  on  the  high  seas,  within  one 
hundred  leagues  of  a  certain  part  of  the  coast  of  the  United  Riogdom 

called i  (^^  in  any  part  of  the  BrUith  or  Irish  Channel^  or  ebevkert 

on  the  high  seasj  within  one  hundred  leaguee  of  any  part  of  the  Unitii 
Kingdom?^) ^  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid; 
against  the  form  of  the  statute  in  such  case  made  and  prodded,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
parish  aforesaid,  in  the  coonty  aforesaid,  was  the  place  on  land  into  which 
the  said  J.  S.  was  next  after  the  commissidn  of  the  offence  by  bim  the 
said  J.  S.  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  taken  and 
carried,  (^*  taktn^  brought,  or  carried,*^)  8  dt  9  Vict.  c.  87,  s.  95,  (ante, 
p.  619). 

Felony.     8  &  9  Vict.-  c.  87,  s.  64.     See  the  precedent,  p.  468. 

This  offence  is  not  triable  at  any  quarter  sessions.     5  ft  6  Vict.  c.  88, 
s.  1,  (ante,  p«  69). 

Evidence* 

Prove  that  the  defendant  wilfully  shot  at  the  vessel,  ftc,  mentioned  b 
the  indictment;  the  malice  will  be  presumed,  until  the  contrary  be  shewn 
upon  the  part  of  the  defendant.  Where  a  custom-house  vessel  chased  a 
smuggler,  and  fired  into  her  lyithout  hoisting  such  a  pendant  as  the  52  G« 
3,  St.  2,  c.  104,  s.  8,  requires,  the  returning  the  fire  was  considered  not 
to  be  malicious.  R.  v,  Reynolds,  R.  &  R.  465.  Prove,  also,  that  the 
vessel  in  question  belonged  at  the  time  to  her  Majesty ^s  navy,  or  was  la 
the  service  of  the  revenue,  as  stated  in  the  indictment;  which  roaj  be 
done,  it  should  seem,  by  parol  testimony,  without  any  documentary  eri* 
dence.  And  prove  that  the  vessel  was  at  the  time  within  one  hundred 
leagues  of  the  coast  of  some  part  of  the  United  Kingdom. 


[    *625   ]       *BElNO    m    COMPANT   WITH    OTHERS    WITH    PROHIBITEP 

GOODS,  OR    ARMED. 

&atute. 

8  ft  9  Vict.  c.  87,  8.  65] — Enacts,  that  if  any  person,  being  in  com- 
pany  with  more  than  four  other  persons,  be  found  with  aay  goods  liable 
to  forfeiture  under  this  or  any  act  relating  to  the  customs  or  excise,  or  io 
company  with  one  person,  within  five  miles  of  the  sea-coast  or  of  any 


p» 
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navigable  river  leading  therefrom,  with  such  goods,  and  carrying  offensive 
arms  or  weapons,  or  disguised  in  any  way,  every  such  person  shall  be  ad- 
judged guilty  of  felony,  and  shall,  on  conviction  of  such  offence,  be  trans- 
ported as  a  felon  for  the  space  of  seven  years. 


Indicimtnt  for  being  found  mlh  Goods  liabk  to  Forfeiture. 

Kent,  to  wit: — The  jurors  for  our  lady  the  Queen,  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  K.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
being  then  and  there  in  company  with  divers  other  persons  to  the  jurors 
aforesaid  unknown,  to  the  number  of  five  and  more,  then  and  there  were 
found  feloniously  with  certain  goods,  then  and  there  liable  to  forfeiture, 
under  and  by  virtue  of  a  certain  act  of  Parliament  relating  to  the  revenue 

of  the  customs,   (^^  customs  or  earcMc"),  to  wit, ;  against  the 

form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  As  to  the  venue,  see 
ante,  pp.  18,  619. 

Felony,  transportation  for  seven  years.     S  Sl  9  Vict.  c.  87,  s.  65. 

Evidence. 

Prove  that  the  defendant  was  in  company  with  more  than  four  persons, 
and  was  found  with  the  goods  stated  in  the  mdictment.     Prove  that  the 
goods  were  liable  to  forfeiture  by  some  statute  relating  to  the  customs  or 
excise,  as  stated. 


Indictment  for  being  found  Armed  near  a  navigable  River. 

Commencement  as  in  the  last  precedent] — in  the  county  aforesaid,  being 
then  and  there  feloniously  in  company  with  divers  other  persons  to  the  ju- 
rors aforesaid  unknown,  within  five  miles  of  a  navigable  river,  (^^  mo- 
coast  or  navigabU  river'^),  to  wit,  within  one  mile  from  a  certain  naviga- 
ble river,  called ,  was  then  and  there  found,  then  and  there  felo- 
niously carrying  certain  offensive  arms,  to  wit,  one  pistol  and  one  gun, 
('^  carrying  offensive  arms  or  weapons j  or  disguised  in  any 
i^ay'') ;  against  the  form  of  the  statute  *in  such  case  made  [  *626  ] 
and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Felony.     See  the  last  precedent.    8  ft  9  Vict.  c.  87,  s.  65. , 
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Evidence* 

Prove  that  the  defendant  was  found  within  five  miles  of  the  mTigibk 
rirer  mentioned  in  the  indictment,  in  company  with  one  other  person, 
mrmed  or  disguised  as  stated.  It  does  not  seem  clear,  from  this  sectioo, 
whether  both^must  be  anned  or  disguised. 


PRAUDVLEJfT   BANKltUrTCT. 

StahUe. 
5  ft  6  Viet.  c.  132,  9.  32,]—{mtS9  p.  3S7). 

IndiUmeni  agaimei  m  Bankmfifor  nei  emremdering. 

Commencement  a$  atUey  p.  287] — declared  bankrupt,  of  all  which  oo* 
tice  in  writing  Was  then  and  there  left  at  the  usual  place  of  abode  of  the 
paid  J.  S.,  and  notice  was  also  then  and  there  given  in  the  Londoo  6a- 
isette  of  the  issuing  of  the  said  fiat,  and  of  the  sittings  of  the  court  aulbo- 
rized  to  act  in  the  prosecution  of  the  said  fiat  against  bim  the  saiJ  J.  S.; 
and  the  said  J.  S.  so  being  declared  bankrupt,  and  the  said  notice  \m% 
go  given  as  aforesaid,  he  the  said  J.  S.,  feloniously  did  not,  before  three  of 
tbe  olock  upon  the  day  limited  for  ibe  surrender  of  bim  the  said  J.  6-f 

la  wit,  the day  of ,  in  the  year  aforeacid,  sumeoAN'  bineilf  lo 

^e  said  court)  but  wholly  negjeoted  and  omitted  so  lo  do,  nor  bath  be  •• 
yet  surrendered  himself  to  the  said  court,  with  intent  theo  tad  there  uA 
thereby  to  defraud  the  creditors  of  bim  the  said  J.  S. ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity.  The  indieimeni  muH  elkg^ 
an  intent  to  defraud  the  creditorsi  these  wordt  in  the  eiaiuU  oeemde  Ik 
whok  notion.    Reg.  v.  Hill,  1  C.  ft  K.  168. 

Felony,  txaasportatioa  Cor  life,  or  for  ooi  le^s  ihao  9vna  years,  or  as* 
pmoBtneot,  with  or  withc^t  bard  bbour,  m  the  comoioii  gaol,  peabeaiii* 
ly^  or  hooaa  of  correction,  not  exoeediog  toreo  years.  5  ft  6  Vict.  e. 
1^,  s.32»  (ante,  p.  387). 

Thia  oflaoQe  ia  not  iri^ble  «t  any  qiwrier  aeMioiWt  <  ft  6  Viot.  <.  38, 
#.  1,  (ante,  p,  $9). 

Etfidence. 

Prove  the  trading,  petttiQning  creditor'a  debt,  act  of  bankruptcy,  Set, 
and  adjudication,  as  directed  ante,  p.  288;  prove  the  nodce  at  the  abode 
of  the  bankrupt  and  in  the  Gazette,  producing  the  hitter,  aod  a  duplicale 
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of  the  former,  aod  proye  a  service  thereof;  and  prove  that  he  did  not  sur- 
render himself  within  the  time  limited  for  that  purpose. 

*Where  a  trader  was  in  prison  at  the  time  he  was  declared  [  *627  ] 
bankkrupt,  LiUkdahj  J.  held  that  the  commissioners  might 
have  brought  him  before  them  by  warrant,  and  that  it  was  not  a  case  within 
the  Stat.  6  G.  4,  c.  16,  s.  122,  of  which  this  is  in  substance  a  reenactment. 
R.  «.  Mitchell,  4  C.  &  P.  251.  A  bankrupt  surrendered  himself,  but 
reiiised  te  answer,  alleging  that  he  was  not  a  bankrupt;  and  the  judges 
held  that  his  refusal  to  answer  was  not  an  offence  withb  the  repealed 
statute  5  6.  2,  c.  30,  s.  1 :  R.  v.  Page,  R.  Sl  R.  392. 

As  to  bankrupts  destroying,  mutilating  or  falsifying  their  books,  ac- 
counts, &c.,  see  5  &  6  Vict.  c.  122,  s.  39;  (ante,  p.  397). 


Indictment  against  a  Bankrvpt  fir  $M  Hicopermg  his  Property. 

Commencement  as  ante^  p.  287] — declared  bankrupt,  and  afterwards, 
and  within  the  time  limited  by  law  in  that  behalf,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  J. 
S.  surrendered  himself  to  the  court  authorized  to  act  in  the  prosecution 
of  the  said  fiat,  and  was  then  and  there  duly  sworn,  and  then  and  there 
submitted  himself  to  be  examined  before  the  said  court;  and  that  the  said 
J.  S.  then  and  there,  upon  the  said  examination,  feloniously  did  not  dis- 
cover [state  the  property  concealed]^  and  that  the  said  J  S.  upon  his  said 
examination,  then  and  there  feloniously  did  not  discover  how,  or  to  whom) 
or  upon  what  consideration,  or  at  what  time  or  times,  he  disposed,  as« 
signed,  or  transferred  the  same,  the  same  not  having  been  really  and  bon&. 
Jjide  before  then  eold  or  disposed  of  in  the  way  of  bis  trade,  or  laid  out 
in  the  ordinary  expenses  of  his  family;  wit^  intent  then  and  there  to  de-* 
fraud  the  creditors  of  bim  the  said  J.  S.;  against  the  form  of  the  statute 
in  such  case  miide  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Felony •     See  the  last  precedent. 

Evidence. 

Pfove  the  trading,  petitioning  creditor's  debt,  acl  of  bankruptcy,  fitt^ 
•od  adjudication,  as  aote»  p»  268.  Produce  the  examinetioo,  aad  ahew 
that  tlbm  bankrupt  bad  the  property  diarged  to  have  been  oonoealeri« 
Sooe  evidence  should  be  given  to  shew  that  the  eoseealcneiit  was  wilM: 
a  more  accidental  amissioD  will  ooi  be  witfaia  the  statiito. 
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[  *628  ]  •CHAPTER    V. 

OFFENCES  AGAINST  PUBLIC  POLICE  AND  ECONOMY* 

Sect.  1.  Bigamy^  628. 

2.  Common  .A/imance,  633. 

3.  Furious  Drivings  654. 

4.  Open  and  Notorious  LetodnesSj  655. 

5.  Gaming,  656. 

6.  Offences  relating  to  Game^  658. 

7.  Setting  Spring  €runs^  664. 

8.  Taking  up  Dead  Bodies^  665. 

9.  Disturbing  Public  Worship^  666. 

10.  Refusing  to  execute  a  Public  Office^  668. 


Sect.  1. 

BIGAMT. 

Statute. 


9  G.  4,0.  31,5.  22] — Enacts,  that  if  any  person,   being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  husbaod,  or 
wife,  whether  the  second  marriage  shall  ha?e  taken  place  in  Eoghod  or 
elsewhere,  every  such  offender,  and  every  person  counselling,  aiding,  or 
abettbg  such  offender,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  two 
years;  and  any  such  offence  may  be  dealt  with,  inquired  of,  tried,  dete^ 
mined,  and  punished  in  the  county  where  the  offender  shall  be  apprehend* 
ed  or  be  in  custody,  as  if  the  offence  bad  been  actually  committed  in  that 
oouoty:  provided  always,  that  nothiug  herein  contained  shall  extend  to 
any  seofsod  marriage  contracted  out  of  England  by  any  other  than  a  sub- 
ject of  his  Majesty,  or  to  any  person  marrying  a  second  time,  whose 
husband  or  wife  shall  have  been  continually  absent  from  such  person  for 
the  space  of  seven  years  then  last  past,  and  shall  not  have  been  known  bj 
ttich  person  to  be  living  within  that  time^  or  shall  extend  to  any  person 
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wix),  at  the  time  of  such  second  marriage,  shall  have  been  divorced  from 
the  bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage 
shall  hare  been  declared  void  by  the  sentence  of  any  court  of  competent 
jurisdiction. 


*  indictment  for  Bigamy.  [  *629  ] 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  (ipon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  on  the  first  day  of  April,  in  the  fifth  year  of  the  reign  of  our 
late  sovereign  lord  William  the  Fourth,  at  the  parish  of  C,  in  the  county 
of  D.,  did  marry  one  A.  C,  spinster,  and  her  the  said  A.  then  and  there 
had  for  his  wife;  and  that  the  said  J.  S.  afterwards,  and  whilst  he  was  so 
married  to  the  said  A.  as  aforesaid,  to  wit,  on  the  third  day  of  August, 
in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  at  the  parish 
of  F.,  in  the  county  of  G.,  feloniously  and  unlawfully  did  marry  and  take 
to  wife  one  M.  Y.,  and  to  her  the  said  M.  was  then  and  there  married, 
the  said  A.,  his  former  wife,  being  then  alive;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  now  Queen,  her  crown  and  dignity.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  after- 
wards, to  wit,  on  the  tenth  day  of  August,  in  the  year  last  aforesaid,  at 
the  said  parish  of  B.,  in  the  county  of  M.  aforesaid,  was  apprehended 
loTy  that  the  said  J.  S.  now  is  in  custody  at  the  said  parish  of  B.,  in  the 
county  of  M.  aforesaid],  for  the  felony  aforesaid.  Jls  to  tke  •eniie,  $ee 
ante,  p.  20.  The  aoerment  of  the  prisoner^e  apprehension  i$  only  neeei' 
sary  where  the  second  marriage  did  not  take  place  in  the  county  tohere  the 
defendant  is  indicted;  but  in  such  case  it  has  beeen  held  to  be  euential: 
Rn  V.  Fraserj  1  Mood.  C.  C  407.  So  it  was  held  also,  by  a  majori* 
ty  of  the  judges,  that  where  the  indictment  is  found  in  a  different  county 
from  that  in  which  the  offence  was  committed,  it  must  allege  that  the  pris* 
oner  was  in  custody,  at  the  time  of  the  finding  of  the  inquisition,  in  the 
county  of  the  finding.     Rtg,  v.  Whiley,  2  Mood.  C.  C  186. 

Felony,  transportation  for  seven  years,  or  imprisonment,  with  or  with- 
out hard  labour,  not  exceeding  two  years.     9  6.  4,  c.  31,  s.  22. 

This  oflence  is  not  triable  at  any  quarter  sessions.  5  &  6  Vict.  c.  SSy 
s.  1,  (ante,  p.  69). 

Evidence  on  the  pari  of  the  Prosecution. 

1.  The  marriage  between  the  defendant  and  A.  C  must  be  proved. 
The  time  at  which  it  was  celebrated  is  immaterial;  and  whether  celebra^ 
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ed  in  this  country  or  io  a  foreign  cotmtrj  it  alao  imaMterial.    1  Hale^ 
692. 

If  celebrated  abroad,  it  may  be  proved  by  any  peraoo  viho  was  preseot 
at  it;  and  circumstances  should  also  be  proved,  from  which  the  jury  nay 
presume  that  it  was  a  valid  marriage  according  to  the  laws  of  the  country 
in  which  it  was  celebrated.  Proof  that  the  ceremony  was  performed  by 
a  person  appearing  and  officiating  as  a  priest,  and  that  it  was  understood 
by  the  parties  to  be  the,  marriage  ceremony  according  to  the  rites  sod 
custom  of  the  foreign  country,  woidd  be  sufficient  presumptive  evidence 
of  it,  see  R.  v.  Inhabitants  of  Brampton,  10  East,  282,  so  as  to  throw 
upon  the  defendant  the  onus  of  impugning  its  validity.  (See  as  to  Scotch 
marriages,  Dalrymple  v.  Dairy mple,  12  Haggard's  Rep.  54:  Udertonv. 
Ilderton,  2  H.  Bl.  145:  Crompton  «.  Bearcroft,  Bui.  N.   P.  113).    It 

is  now  established  by  the  case  of  Reg.  «.  Millis,  in  the  House 
[  *630  ]  of  Lords  (10  »Clark  &  Finnelly,  534;  see  also  Catberwood 

V.  Caston,  13   M.  &  W.   261),   that  by  the  common  law  of 
England,  a  marriage  between  British  subjects,  although  celebrated  ac- 
cording to  the  rites  of  our  church,   is  void,  unless  solemnized  in  the  pre- 
sence of  a  person  in  holy  orders;  and  therefore  that  all  marriages  not  so 
Solemnized  in  those  parts  of  the  British  dominions  to  which  the  Marriage 
Act,  26  Geo.  2,  c.  33,  does  not  extend,  are  still  void,  and  will  not  sub- 
ject the  parties,  if  they  afterwards  contract  a  second   marriage  io  the  fife- 
time  of  both,  to  the  penalties  of  bigamy.     As  to  marriages  of  Romio 
Catholics  in  Ireland,  see  R.  v.  Hanley,  Car.  Sup.  254:  Reg.  e.  OipD, 
9  C  &  P.  SO.     As  to  French  marriages,  see  Lacon  o.  Hi^ius,  1  D.  ft 
R.  N.  P.    38;  3  Stark.  178.     As  to  marriages   in  the  houses  of  ambas- 
sadors, &c.,  abroad,  see  4  G.  4,  c.   91;  and   as  to  marriages  in  New- 
foundland.    5  G.  4,  c.  68). 

If  celebrated  in  this  country^  the  marriage  may  be  proved  by  the  pro- 
duction of  the  register  of  the  marriage,  or  an  examined  copy  of  it,  to- 
gether with  some  proof,  either  direct  or  presumptive  of  the  identity  of  tbe 
parties.  (Ante,  p.  135).  Tbe  prisoner's  admission  of  a  prior  marriage 
is  evidence  that  it  was  lawfully  solemnized.  Reg.  v.  Newton,  2  M.  ft 
Rob.  503;  Reg.  v.  Simmonsto,  1  C.  &  K.  164.  If  the  marriage  were 
by  license,  and  celebrated  under  the  stat.  26  G.  2,  c.  33,  it  was  neces- 
sary, by  s.  1 1,  if  either  of  the  parties  were  a  minor  at  the  time,  to  prove 
that  the  marriage  was  solemnized  with  the  consent  of  tbe  father,  guardian, 
or  mother  of  the  minor,  as  required  by  that  act;  R.  v.  Butler,  R.  &  R. 
61:  R.  V.  Morton,  Id.  19,  n.:  R.  v.  James,  Id.  17 — Per  JSnyley,  J., 
in  Smith  v.  Huson,  1  Pbillimore,  287;  but  it  seems  that  subsequent 
countenance  from  parents  or  guardians,  or  other  circumstances  of  a 
similar  kind,  might  afford  ground  for  presuming  the  necessary  consent 
R.  A  R.  61.  n.  Provisions  were  made  to  renaedy  this  by  stat.  3  6. 
4,  c.  75,"  aod  4  G.  4,  c.  17,  s.  2;  and  tbe  late  aet,  4  G.  4,  c.  76.  s.  14, 
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merely  requires  coraept  in  such  cases,  but  does  not  proceed  to  make  void 
marriages  solemobed  without  such  consent;  R.  tf.  Birmingham,  8  B.  & 
C.  29;  and  therefore  such  consent   need  not  now  be  proved.     *And  see 
Mip  the  sM.  6  &  7  W.  4,  c.  85,  8.  25.     Where  a  minor  ^as  married 
without  consent,  id  the  interval  between  the  22nd  July,  1822,  (when  the 
3  G.  4,  c.  75,  received   the  royal  assent,  by  which  s.  11  of  stat.  26  G. 
2.  c.   33,  was  repealed),  and  the  1st  September,  1822,  when  the  stat. 
3  G.  4,  c.  75,  came  into  operation,  it  was  holden  that  the  marriage  was 
valid,  because,  during  that  interval,  there  was  no  enactment  in  force  re- 
lating to  marriages  by  license.     K.  v.  Waully,  1  Mood.  C.  C  163.     It 
was  the  intention  of  the  Marriage  Act  that  the  banns  should  bo  pgblished 
in  the  true  names  of  the  parties      Under  the  old  act,  26  G.  2,  c.  33, 
the  rule  on  this  subject  was,   that  .f  the  banns  were  publish^  in  a  name 
or  names  totally  different  from  those  which  the  parties,  or  one  of  them, 
ever  used,  or  by  which  they  were  ever  known,  the  marriage  in  pursuance 
of  that  publication   was   invalid;  and   it  was   immaterial,  in   that   case, 
whether  the  misdescription  bad  arisen  from  accident  or  design,  or  whether 
it  were  fraudulent  or  not;  but  if  there  were  a  partial  variation  of  name 
only,   as  the   alteration  of  a   letter  nr  letters,   or  the   addition  or  sup- 
pression of  one  Christian  name,  or  the  names  were  such  as  the  parties 
had   used   and    been    known   by   f.t  one   time,   and   not  at  another-r- 
in    such    cases    the    publication     might    or    might   not    be 
*  void,  the  supposed  misdescription  might  be  explained,  and  it  be-  [  *631  ] 
came  a  most  important  inquiry,  whether  it  was  consistent  with  hon- 
esty of  purpose,  or  was  done  from  a  fraudulent  intention.     R.  v.  Inhabitants 
or  Tibshelf,  1  B.  &  Ad.  190.     But  now  under  the  stat.  4  G.  4,  c.  76, 
s.  22,  in  order  to  invalidate  a  marriage,  the  misdescription   in  the   banns 
must  be  with  the  knowledge  of  both  parties,  for  the  words  of  the  statute 
are  *^  knowingly  and  wilfully. "      R.  v.  Inhabitants  of  Wroxton,  4  B.  & 
Ad.  640.     See  aUo  stat.  6  &  7  W.  4,  c.    85,   ss.  42,  43.      Where  a 
man  and  woman  were  married  in  Ireland,  with   the  ceremonies  making  a 
marriage  of  Roman  Catholics  valid,  they  declaring  themselves  to  be  Ro- 
man Catholics,  it  was  holden  that  the  man  could  not,  on  an  indictment  for 
bigamy,  set  up  his  alleged  Protestantism  to  defeat  such  marriage.     Reg. 
«.  Orgill,  9C.  Si,P.  80.     A  valid  marriage  must  be  proved;  Per,  Bay- 
Zey,  J.,  in  Smith  v.  Huson,  1  Phillimore,  387;  the  law  will  not  presume 
it  in  case  of  Bigamy,  as  it  will  in  civil  cases,     lb.     It  is  not  necessary, 
however,  to  prove  the  registration  of  the    marriage,   the   license,  or  the 
publication  of  the  banns;  the  marriage  may   be   proved  by  some  person 
who  was  actually  present,  and  saw  the  ceremony  performed.     R.  v.  Al- 
lison, R.  &  R.  109.     With  respect  to  the  place  where  the  banns  may  be 
published  and  a  marriage  solemnised,  see  the  Marriage  ^ctSj  4  G.  4>  c. 
76,  6  G.  4,  c.  92,  and  6  &  7  W,  4,  c.  85.     The   non-residence  of  the 
parties  where  the  banns  were  published,  or  if  by  licence,  where  the  mar- 
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riage  was  solemnised  is  iminateriaL  4  6.  4,  c.  76,  s.  26:  R.  v.  Hind, 
R.  &  B.  263:  6  &  7  W.  4,  c.  86,  s.  26.  It  may  be  necessary  to  add, 
that  *he  marriages  of  Jews,  see  Luido  v.  Belesario,  1  Hag.  216;  Gold- 
smid  V.  Bromer,  Id.  324;  and  Quakers,  see  Dean  v.  Thomas,  M.  fc  M. 
861;  where  both  parties  are  Jews  or  Quakers,  were  excepted  out  of  the 
4  G.  4,  c.  70,  (but  they  are  now  provided  for  by  the  6  &  7  W.  4,  c. 
85,  s.  2) ;  nor  does  it  extend  to  marriages  beyond  seas,  or  in  Scotland. 
See,  as  to  marriages  of  ilUgUimate  children  by  license  in  England^ 
Priestly  «.  Hugiies,  11  East,  1. 

Proof,  however,  of  a  marriage  which  is  voidable  merely,  will  support 
an  indictment  for  bigamy.  3  Inst.  88.  Thus  a  marriage  by  a  minor,  in 
Ireland,  without  consent,  which  by  the  Irish  Marriage  Act  is  voidable 
only  vrithin  i  year,  will  support  a  conviction  for  bigamy,  if  the  marriage 
be  not  vacated.  K.  f-  Jacobs,  1  Mood.  C.  C.  140.  But  it  is  other- 
wise if  the  marrisge  be  not  voidable  merely,  but  void;  as,  for  instance, 
if  a  ^oman  marry  A.,  and,  in  the  lifetime  of  A.  marry  B.;  and  after  the 
death  of  A.  and  whilst  B.  is  alive,  she  marry  C,  she  cannot  be  indicted 
for  bi<^my,  in  her  marriage  with  C,  because  her  marriage  with  B.  was  a 
mere  nullty.  1  Hale,  693.  So,  the  marriage  of  an  idiot,  or  of  a  luna« 
tic  not  in  a  lucid  interval,  is  Toid,  because  he  is  deemed  in  law  incapabie 
of  entering  into  such  a  contract.  1  Bl.  Com.  438,  439.  So,  if  a  boy 
under  14,  or  a  girl  under  12,  contract  matrimony,  it  is  void  unless  both 
husband  and  wife  consent  to  and  confirm  the  marriage  after  the  minor  ar- 
rives at  the  age  of  consent.  Co.  Lit.  79.  See  R.  v.  Gordon,  R.  &  R. 
48.  The  Stat.  6  &  6  W.  4,  c.  64^  s.  2,  makes  all  marriages  which 
thereafter  should  be  celebrated  between  persons  within  the  prohibited  de- 
grees of  consanguinity  or  affinity,  absolutely  null   and   void  to  all   intents 

and  purposes* 

2.  The  prosecutor  must  prove  the  defendant's  subsequent  marriage 
with  M.  Y.  Formerly  this  must  have  been  proved  to  have  taken  phce 
in  England;  for  it  is  the  second  marriage  which  constitutes  the 
[  *632  ]  *offence;  1  Hale,  692,  693;  but  now  it  is  immaterial  whether 
the  second  marriage  take  place  in  England  or  elsewhere,  provid- 
ed, if  the  second  marriage  take  place  out  of  England,  the  defendant  be 
a  subject  of  his  Majesty.  9  6.  4,  c.  31,  s.  22.  This  marriage  is  prov- 
ed in  the  same  manner  as  directed  antSj  p.  629.  It  seems,  however, 
that  the  offence  will  be  complete,  though  the  defendant  assume  a  fictitious 
name  at  the  second  marriage.  R.  v.  Allison,  R.  &  R.  109.  And 
where,  upon  an  indictment  for  marrying  Anna  T.,  the  defendant's  first 
wife  being  alive,  it  appeared  that  her  name  was  not  Anna  but  Susanna; 
but  the  defendan't  wrote  her  name  Anna  in  the  note  for  the  publication  of 
banns,  and  signed  the  register  in  which  she  was  so  called;  it  was  held, 
that  although  her  name  might  not  be  Anna,  he  could  defend  himself  oo 
the  ground  that  he  did   not  marry  Anna   T.     R.  v.  Edwards,  R.  &  R. 
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885«  80  also,  where  the  second  wife  was  married  by  the  name  of  Eliza 
Thickf  which  name  she  had  assumed  wheD  the  haons  were  publishedi 
purposely^  that  she  might  not  be  known  to  be  the  person  intended,  (her 
name  being  Eliza  Brown),  Oumeyy  B.>  held  it  to  be  no  answer  to  the 
charge.  B.  v.  Penson^  5  C.  &  P.  412.  Though  the  subsequent  mar- 
riage would  have  been  void«  as  for  consanguinity  or  the  like,  the  defend- 
ant is  guilty  of  bigamy.    Beg  «.  Brown,  1  C.  &  K.  144. 

3.  It  must  be  proved  that  the  first  wife  was  alive  at  the  time  the  second 
marriage  was  solemnised;  which  may  be  done  by  some  person  acquaint- 
ed with  her,  and  who  saw  her  at  the  time  or  afterwards. 

4.  If  the  defendant  be  not  indicted  in  the  county  in  which  the  second 
marriage  took  place,  it  must  be  proved  that  he  was  apprehended  or  is  in 
custody  in  the  county  in  which  he  is  indicted.  By  the  repealed  statute  I 
Jac.  1,  c.  11,  the  defendant  might  be  tried  in  the  county  where  he  was 
apprehended,  but  the  words  ^^  in  custody"  were  not  is  that  act.  Where 
the  defendant,  being  in  custody  in  the  county  of  W.  for  larceny,  a  bill 
was  preferred  against  him  for  bigamy  in  another  county,  upon  which  he 
was  detained  by  order  of  the  court;  it  was  holden  sufficient  to  warrant  tlie 
trial  in  the  county  of  W.,  being  in  custody  upon  a  criminal  charge,  he  was 
liable  to  be  tried  where  he  was  imprisoned.    R.  v.  Gordon,  B.  &  R.  48. 

And  it  may  be  necessary  to  observe,  that  the  first  wife  is  not  a  com- 
petent witness  to  prove  any  part  of  the  case,  either  for  or  against  her 
husband,  but  the  second  wife  is.     («diUe,  p.  147). 

Evidence  for  the  Defendant. 

The  following  are  good  defences  to  an  indictment  for  bigamy. 

1.  That  the  wife  or  husband  of  the  party  indicted  has  been  *^  contbu- 
ally  remaining  absent  from  the  other  for  the  space  of  seven  years  then  last 
past,  and  has  not  been  known  by  the  other  to  be  living  within  that  time;'* 
t.  e.,  has  not  been  known  at  any  period  during  the  seven  years  to  be 
alive.  Reg.  «.  Cullen,  9  C.  &  P.  681 ;  9  G.  4,  c.  31,  s.  22.  Where 
the  defendant's  first  wife  had  left  him  16  years,  and  it  was  proved  by  the 
second  wife  that  she  had  known  him  for  nine  years  living  as  a  single 
man,  and  had  never  heard  of  the  first  wife,  who  it  appeared  had  been 
living  17  miles  from  where  the  defendant  (a  poor  labouring  man)  resided; 
be  was  held  entitled  to  an  acquittal  under  this  proviso.  Reg.  v.  Thomas 
Jones,  C.  &  Mar.  614. 

2.  That  before  the  second  marriage,  the  parly  indicted  was  divorce 
from  the  bond  of  the  first  marriage.     9  G.  4,  c.  31,  s.    22. 

A  •divorce  a  rtncwto,  for  adultery,  in  the  court  in  Scotland,  [  *6SS  ] 
of  persons   married  in  England,  is   not  within  the  statute;  be- 
cause no  sentance  or  act  of  any  foreign  country  or  state  can  dissolve  an 
English  marriage  a  vinculo^  for  grounds  for  which  it  cannot  be  dissolved  in 
England.  R.  v.  Lolley,  B.  &  R.  237. 


1^48  COMMON  NinSANCE. 

3.  That  the  former  marriage  was  declared  to  be  void  by  the  senieoce 
of  a  court  of  competent  jurisdictiou.  9  G.  4,  c,  31,  s.  22.  The  cor- 
responding clause  of  the  statute  1  Jac.  1,  c.  II,  s.  3,  was  heW  not  to 
extend  to  the  sentence  of  an  ecclesiastical  court  in  a  cause  of  jactiution; 
Duchess  of  Kingston's  case,  11  St-  Tr.  260;  (see  ante,  p-  129);  and 
even  sentences  within  this  clause  of  ths  act  may  be  impeached  on  the 
part  of  the  crown,  upon  the  ground  of  fraud  or  collusion.  Id.j  I  Phill. 
Ev.  338. 


Sect.  3. 
common  nuisance. 

tndicimeni  for  carrying  on  an  Offtnmt  Tradt. 

Middlesex,  to  wit -.—The  jurors  for  our  lady  the  Queen  upon  ibeir  oaih 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., labour- 
er, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  near  unto  divers  public  streets  being  the  Queen's  com- 
mon highways,  and  also  near  unlo  the  dwelling-houses  of  divers  liege 
subjects  of  our  said  lady  the  Queen  there  situate  and    being,  unlawfully 
and  injuriously  did  make,  erect,  and  set  up,  and  did  cause  and  procure  to 
be  made,  erected,  and  set  up,  a  certain  furnace  and  boiler,  for  the  purpose 
of  boiling  tripe  and  other  entrails  and  ofial  of  beasts:  and  that  the  said  J* 
S.  on  the  day  and   year  aforesaid,  and  on  divers  other  days*  aud  tiroes 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  unlawfully  and  injuriously  did  boil, 
and  cause  and  procure  to  be  boiled,  in  the  said  boiler,  divers  large  quan- 
tities of  tripe  and  other  entrails  and  ofial  of  beasts;  by  reason  of  which 
said   premises,    divers   noisome,   offensive,    and   unwholesome  smokes^ 
smells,  and  stenches,  during  the  time  aforesaid,  were  from  thence  emitted 
and  issued,  so  that  the  air  then  and  there  was  and  yet  is  greatly  filled  and 
impregnated  with  the  said  smokes,  smells,  and  stenches,  and  was  and  yet 
is  greatly  filled  and  impregnated  with  the  said  smokes,  smells,  and  sten- 
ches, and  was  and  is  rendered  and  become  and  was  and  is  corrupted,  of- 
fensive, uncomfortable,  and  unwholesome,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen  there 
inhabiting,  being  and  residing,  and  going,  returning,  and  passing  through 
the  said  streets  and   highways;  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignify.    {2nd  Count  for  continuing  the  nuisance). 
•—And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S%,  on  the  said  third  day  of  August,  in  the  year  aforesaid, 
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and  from,  that  day  until  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  *at  the  parish  aforesaid,  in  the  coun-  [  *634  ] 
ty  aforesaid,  [a  certain  other  furnace  and  boiler,  for  the  purpose 
of  boiling  tripe  and  other  entrails  and  offal  of  beasts,  before  that  time  made, 
erected,  and  set  up  by  certain  persons  to  the  jurors  aforesaid  unknown, 
unlawfully  and  injuriously  did  continue  and  yet  doth  continue;  and  that  the 
said  J.  S.,  on  the  said  third  day  of  August,  ia  the  year  last  aforesaid,  and 
on  divers  other  days],  ^c,  a«  in  the  first  count  from  the  asterisk  to  the 
end.  See  the  following  precedents;  for  using  a  shop  in  a  public  market 
as  a  slaughter-house,  C,  C.  C.  301,  and  see  4  Went.  224; — for  erecting 
a  manufactory  for  hartshorn,  C,  C.  C.  311; — for  erecting  a  privy  near 
the  highway,  4  Went.  225; — for  placing  putrid  carrion  near  the  high- 
way, 4  Went.  213;  for  keeping  hogs  near  a  public  street  and  feed- 
ing them  with  offiil,  C.  C.  C.  305,  and  see  2  L.  Raym.  1 163; — for  keep- 
ing a  6erce  and  unruly  bull  in  a  field  through  which  there  was  a  footway, 
C.  C.  C.  310; — ^for  keeping  a  ferocious  dog  unmuzzled,  C.  C.  C.  311; 
— for  baiting  a  bull  in  the  king's  highway,  4  Went.  213.  8ee  the  stat.  5 
&  6  W.  4,  c.  59,  s,  3. 

Fine  or  imprisonment,  or  both;  and  the  nuisance  to  be  abated,  if  alleg- 
ed and  proved  to  be  then  continuing.  See  8  T.  R.  143;  7  T.  R.  467; 
13  East.  164. 

^  The  following  provisions  apply  to  the  improper  construction  and  negli- 
gent use  of  furnaces  employed  in  working  [steam  engines, — 1  &  2  O.  4,  , 
c.  41,  s.  i — Whereas  great  inconvenience  has  arisen,  and  a  great  degree 
of  injury  has  been  and  is  now  sustained  by  his  Majesty's  subjects,  in  vari- 
ous parts  of  the  united  empire,  from  the  improper  construction  as  well  as 
from  the  n^ligent  use  of  furnaces  employed  in  the  working  of  engines  by 
steam:  and  whereas  by  law  every  such  nuisance,  being  of  a  public  na- 
ture, is  abateable  as  such  by  indictment:  but  the  expense  attending  the 
prosecution  thereof  has  deterred  parties  suffering  thereby  from  seeking 
the  remedy  given  by  law:  be  it  therefore  enacted,  &c.,  that  it  shall  and 
may  be  lawful  for  the  court  by  which  judgment  ought  to  be  pronounced  in 
case  of  conviction  on  any  such  indictment,  to  award  such  costs  as  shall  be 
deemed  proper  and  reasonable  to  the  prosecutor  or  prosecutors,  to  be 
paid  by  the  party  or  parties  so  convicted  as  aforesaid,  such  award  to  be 
made  either  before  or  at  the  time  of  pronouncing  final  judgment,  as  to  the 
court  may  seem  fit.  Section  2  provides  and  enacts,  that  if  it  shall  ap- 
pear to  the  court  by  which  judgment  ought  to  be  pronounced,  in  case  of 
conviction  on  any  such  indictment,  that  the  grievance  may  be  remedied 
by  altering  the  coastruction  of  the  furnace  so  employed  in  the  working  or 
engines  by  steam,  it  shall  be  lawful  for  the  court,  without  the  consent  of 
the  prosecutor,  to  make  such  order  touching  the  premises,  as  shall  be  by 
the  said  court  thought  expedient  for  preventing  the  nuisance  in  future,  be- 
fore passing  final  sentence  upon  the  defendant  or  defendants  so  convicted. 
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SectioD  3  provides  and  enacts,  that  the  proytsions  of  this  act,  as  far  as 
they  relate  to  the  payment  of  costs,  and  the  alteration  of  furnaces,  sball 
not  extend  or  be  construed  to  extend  to  the  owners,  or  proprieton,  or 
occupiers  of  any  furnaces  or  steam-engines  erected  solely  for  the  purpose 
of  working  mines  of  different  descriptions,  or  employed  solely  b  the 
smelting  of  ores  and  minerals,  or  in  the  maoafacturing  of  the  produce  of 
such  ores  or  minerals,  on  or  immediately  adjoining  the  premises  where 
they  are  raised. 

Endtnce. 

Prove  that  the  defendant  erected  the  boiler  in  question,  or  that  be  con- 
tinued it  after  being  erected  by  some  other  person;  prove 
[  *635  ]  that  *he  used  it  for  the  purposes  alleged  in  the  indictmeDt; 
prove  that  the  smoke  or  smell  arising  from  it  was  either  iDJiui- 
ous  to  health,  or  so  offensive  as  to  detract  considerably  from  the  eajoy- 
ment  of  life  and  property  in  its  neighbourhood;  see  R.  v.  White,  I  Bar. 
333;  it  is  not  necessary  that  the  smells  produced  by  it  should  be  iajunoos 
to  heahh,  it  is  sufficient  if  they  be  offensive  to  the  senses;  R.  t.  Neil,  2 
C  &  P.  485;  and  prove  that  it  is  in  a  populous  neighbourhood,  or  oeara 
highway;  R.  v,  Papineau,  1  Str.  686;  for  its  being  a  nuisance  depends  in 
a  great  measure  upon  the  number  of  houses,  and  the  concourse  of  people 
in  its  vicinity;  and  which  is  a  matter  of  fact  to  be  determined  bythejuiy. 
R.  V.  White,  1  Burr.  333. 

The  defendant,  on  the  other  hand,  it  seems,  may  prove  that  the  boiler 
was  erected  before  the  houses  were  built,  or  the  roads  constructed;  R* 
V.  Cross,  2  C.  &  P.  483  or  in  a  neighbourhood  where  there  were  already 
established  other  trades,  &c.;  emitting  smells  extremely  offensive  or  insa* 
lubrious,  and  which  smells  were  not  perceptibly  increased  by  the  alleged 
nuisance  in  question.     R.».  Neville,  Peake,  91:  R.  v.  Watts,  M.  &M. 
231.     But  it  is  no  defence  to  say  that  the  alleged  nuisance  has  existed 
for  a  number  of  years;  for  no  length  of  time  will  legalize  a  nuisance.    R' 
vr  Cross,  3  Camp.  227;  and  see  7  East,  199;   4  Bing.  N.  C  183.    It 
has  been  said,  that  in  judging  of  a  public  nuisance,  the  public  good  it  does 
may  in  some  cases,  where  the  public  health  is  not  concerned,  be  taken 
into  consideration,  to  see  if  the  public  benefit  outweigh  the  public  annoy* 
ance;  R.  v.  Russell,  6  B.  &  C.  566;  9  Dowl.  &  Ryl.  566;  but  this  doc- 
trine was  overruled  in  the  case  of  Rex.  v.  Ward,  4  Ad.  &  £.  384,  where 
it  was  held  to  be  on  answer  to  an  indictment  for  a  nuisance  in  a  harboiff) 
by  erecting  an  embankment,  that  although  the  work  was  in  some  degree 
a  hindrance  to  navigation,  it  was  advantageous  in  a  greater  degree  to  odi- 
er  uses  of  the  port.  See  R.  v.  Morris,  1  B.  &  Ad.  441 ;  R.  «.  Tindall, 
1  Nev.  &  P.   719;  6  Ad.  &  £.  143;  Reg.  v.  Randall,  C.  &  Mar.  496. 
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BAWDY-HOU8E8  AND  GAMING-HOUSES. 

StatvU. 

25  6.  3,  c.  36,  s.  8.]— ^  And  whereas,  by  reason  of  the  many  subtle 
and  crafty  eontrivances  of  persons  keeping  bawdy -bouses,  gaming-  bouses, 
or  other  disorderly  bouses,  it  is  difficult  to  prove  who  is  the  real  owner  or 
keeper  thereof,  by  which  means  many  notorious  offenders  have  escaped 
punishment:  be  it  enacted,  that  any  person  who  shall  at  any  time  hereaf- 
ter appear,  act,  or  behave  him  or  herself  as  master  or  mistress,  or  as  the 
person  having  the  care,  government,  or  management,  of  any  bawdy-bouse, 
gaming-house  or  other  disorderly  house,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished  as  such, 
notwithstanding  he  or  she  shall  not  in  fact  be  the  real  owner  or  keeper 
thereof. 

Sect.  10 — A*o  cerHorari] — Enacts,  that  no  indictment  which  shalt,  at 
any  time  after  the  said  first  day  of  June,  be  preferred  against 
any  ^person  for  keeping  a  bawdy-house,  gaming-house,  or  oth-  [  *636  ] 
er  disorderly  house,  shall  be  removed  by  any  writ  of  eetHorari 
into  any  other  court;  but  such  indictment  shall  be  beard,  tried,  and  finally 
determined  at  the  same  general  or  quarter  session  or  assizes  where  such  in- 
dictment shaD  have  been  preferred,  (unless  the  court  shall  think  proper, 
upon  cause  shewn,  to  adjourn  the  same),  any  such  writ  or  allowance  there"* 
of  notwithstanding. 

3G.  4,  c.  114. — (Ajile,  p.  690). 

Indiettneni  far  Keeping  a  Bawdy' House. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labour- 
er, and  A.  his  wife,  on  the  third  day  of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  did 
keep  and  maintain  a  certain  common  ill-governed  and  disorderly  house; 
and  in  the  said  house,  for  the  lucre  and  gain  of  him  the  said  J.  S.,  cer- 
tain persons,  as  well  men  as  women,  of  evil  name  and  fame,  and  of  dishon- 
est conversation,  then  and  on  the  said  other  days  and  times,  there  unlaw- 
fully and  willingly  did  cause  and  procure  to  frequent  and  come  together; 
and  the  said  men  and  women,  in  the  said  house  of  him  the  said  J.  S.,  at 
unlawful  times  as  well  in  the  night  as  in  the  day,  then  and  on  the  said  oth« 
er  days  and  times,  there  to  be  and  remain  drinking,  tippling,  whoring,  and 
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misbebaying  themselves,  unlawfully  and  wilfully  did  permit,  and  yet  do 
permit;  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  lady  the  Queen  there  inhabiting,  being,  residing,  aod  passing, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Fine  or  imprisonment  or  both,  and,  by  3  G.  4,  c.  1 14,  hard  labour.  A 
married  woman  may  be  indicted  with  her  husband  for  this  offence.  R.  v. 
Williams,  ]  Salk.  383.  The  indictment  shall  not  be  removed  by  ctrHo- 
rari^  25  6.  ^,  c.  36,  s.  10;  unless  upon  the  part  of  the  crown;  R.  v. 
Davies,  5  T.  R.  626:  and  it  shall  be  determined  at  the  same  sessions  or 
assizes  at  which  it  is  preferred,  unless  the  court,  upon  cause  shewn,  think 
proper  to  adjourn  the  same.     25  6.  2,  c.  36,  s.  10. 

Evidence. 

Prove  that  the  house  in  question,  or  a  room  or  rooms  in  it,  were  let  out 
for  the  purposes  mentioned  in  the  indictment.  And  if  a  lodger  let  her 
apartment  for  the  purpose  of  indiscriminate  prostitution,  it  is  as  much  a 
bawdy-house  as  if  she  held  the  whole  house.  R.  «.  Pierson,  2  L.  Raym. 
1197;  1  Salk.  382. 

Secondly,  prove  that  the  defendants  '*  acted  or  behaved  as  master  or 
mistress,  or  as  the  persons  hiving  the  care,  government,  'or  management, 
of  the  house  in  question;  which  is  sufficient  evidence  that  the  defendants 
kept  the  bouse.     25  6.  2,  c.  36,  s.  8. 

And,  thirdly,  prove  the  house  to  be  situate  in  the  parish  mentioned  in 
the  indictment;  for  this  being  matter  of  local  description,  it  must  be  proved 
as  laid,  otherwise  the  defendant  must  be  acquitted.  (See  ante,  p. 
98). 


[  •637  ]  * IndiclmetU  for  Keeping  a  common  Gaming-House. 

Commencement  as  in  the  last  precedent] — in  the  county  aforesaid,  un- 
lawfully did  keep  and  maintain  a  certain  common  gaming-house;  and  in 
the  said  common  gaming-house,  for  lucre  and  gain,  on  the  said  third  day 
of  August  in  the  year  aforesaid,  aqd  on  the  said  other  days  and  times, 
there  unlawfully  and  wilfully  did  cause  and  procure  divers  idle  and  e?il' 
disposed  persons  to  frequent  and  come,  to  play  together  at  a  certain  un- 
lawful game  of  cards  called  Rouge  el  noir;  and  in  the  said  common  gam- 
ing-house, on  the  said  third  day  of  August  in  the  year  aforesaid,  and  on 
the  said  other  days  and  times,  there  unlawfully  and  wilfully  did  permit  and 
suffer  the  said  idle  and  evil-disposed  persons  to  be  and  remain,  playing 
and  gaming  at  the  said  unlawful  game  called  Rouge  et  noir^  for  divers 
large  and  excessive  sums  of  money;  to  the  great  damage  and  common 
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nuisance  of  all  ibe  liege  subjects  of  our  said  lady  the  Queen,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  {2nd  Count).  And 
tlie  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  J.  S.  afterwards,  to  wit,  on  the  said  third  day  of  August,  in  the 
ytw  aforesaid,  and  on  divers  other  days  and  times  between  that  day,  and 
the  day  of  the  taUr^  of  this  inquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  did  keep  and  maintain  a 
certain  common  gaming-room  in  the  house  of  one  J.  N.  there  situate; 
and  in  the  said  common  gaming  room,  ^c,  ^c,  m  in  the  last  count j  only 
substituting  **  gaming-room, 'V'*  *'  gaming-house."  This  precedent  was 
holden  good  in  A.  v.  Rogier,  2  D.  ^  R.  42\]  I  B.  ^  C.  272.  /n  R. 
V.  Taylor^  SB.  ^  C.  502,  Holroyd^  /.,  said^  that  in  his  opinion^  it 
would  be  sufficient  merely  to  have  alleged  that  the  defendant  kept  a  eont" 
snon  gaming-house. 

Fine  and  imprisonment,  or  both,  and,  by  3  G.  4,  c.  114,  (ante,  p. 
590),  hard  labour.  The  indictment  shall  not  be  removed  by  certiorari, 
25  G.  2,  c.  36,  s.  10,  unless  on  the  part  of  the  crown.  R.  v.  Davies, 
5  T.  R.  626;  tmd  it  shall  be  determined  at  the  same  sessions  or  assizes 
at  which  it  is  preferred,  unless  the  court  upon  cause  shewn,  think  proper 
to  adjourn  the  same.     25  G.  2,  c.  36,  S.  10. 

Evidence. 

Prove  that  the  house  in  question,  or  a  room  or  rooms  in  it^  were  used 
for  the  purpose  mentioned  in  the  indictment.  See  5  T.  R.  33b.  As  to 
the  evidence  sufficient  for  this  purpose,  see  8  &  9  Vict.  c.  109,  ss.  2, 
5;  (post,  p.  656).  Prove  that  the  defendant  '^  acted  or  behaved  as 
master  or  mistress,  or  as  the  person  having  the  care,  government,  or 
management"  of  the  house  or  room  in  question;  which  is  sufficient  evi- 
dence that  the  bouse  or  room  was  kept  by  the  defendant.  25  G.  2,  c. 
36,  8.  8.  And  lastly,  prove  the  house  to  be  situate  with  the  parish  men- 
tioned in  the  indictment.     (See  ante,  p.  41). 

Keeping  and  maintaining  a  common  gaming-house  for  lucre  and  gain, 
and  causing  and  procuring  idle  and  disorderly  persons  to  come  there  to 
play  at  Rouge  et  fiotr,  and  permitting  such  persons  to  play 
^there  at  such  game  for  money  is  an  indictable  offisnce  at  [  ^638  ] 
common  law.     R.  v.  Rogier,  1   B.  &  C.  272;  2  D.  &  R. 
431. 

After  an  indictment  has  been  preferred  by  a  private  prosecutori  the 

court  will  allow  any  other  person  to  go  on  with  it,  even  against  the  consent 

of  the  prosecutor.     R.  r.  Wood,  3  B.  &  Adol.  657. 
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HI6HWAT8    IN    GEHERAL. 

StaiuU. 

5  &  6  W.  4,  c.  50,  s.  95 — Mode  of  Proceeding  if  ObKgatvm  to  ft- 
pair  it  disputed.^ — If,  od  the  bearing  of  any  suromons  respecting  the  re- 
pair of  any  highway,  (see  s.  94),  the  duty  or  obligation  of  such  repain 
18  denied  by  the  surveyor  on  behalf  of  the  inhabitants  of  the  parish,  or  by 
any  other  party  charged  therewith,  it  shall  then  be  lawful  for  such  justices, 
and  they  are  hereby  required,  to  direct  a  bill  of  indictment  to  be  preferred, 
and  the  necessary  witnesses  in  support  thereof  to  be  subpcBoaed,  at  the 
next  assizes  to  be  holden  in  and  for  the  said  county,  or  ai  the  next  geoer- 
al  quarter  sessions  of  the  peace  for  the  county,  riding,  division  or  place 
wherein  such  highway  shall  be,  against  the  inhabitants  of  the  parish,  or 
the  party  to  be  named  in  such  order,  for  suffering  and  permitting  the  said 
highway  to  be  out  of  repair;  and  the  costs  of  such  prosecution  shall  be 
directed  by  the  judge  of  the  assize  before  whom  the  said  indictmeDt » 
tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  oat  of  the 
rate  made  and  levied  in  pursuance  of  this  act,  in  the  parish  in  which  socb 
highway  shall  be  situate:  Provided  nevertheless,  that  it  shall  be  lawful 
for  the  party  against  whom  such  indictment  shall  be  so  preferred  at  the 
quarter  sessions  as  aforesaid,  to  remove  such  indictment  by  cef/iorori  or 
otherwise  into  his  Majesty's  court  of  King^s  Bench. 

Sect.  96 — Levying  and' application  of  Finesi — Enacts,  that  no  fine, 
issue,  penalty,  or  forfeiture  for  not  repairing  the  highways,  or  not  appearing 
to  any  indictment  for  not  repairing  the  same,  shall  hereafter  be  returned 
into  the  Court  of  Exchequer,  or  other  court,  but  shall  be  levied  by  and 
paid  into  the  hands  of  such  person  or  persons  residing  in  or  near  the  par- 
ish, township,  or  place,  where  the  road  shall  lie,  as  the  justices  or  court 
imposing  such  fines,  issues,  penalties,  or  forfeitures  shall  order  and  direct, 
to  be  applied  towards  the  repair  and  amendment  of  such  highway;  and 
the  person  or  persons  so  ordered  to  receive  such  fine,  shall  and  is  hereby 
required  to  receive,  apply,  and  account  for  the  same,  according  to 
the  direction  of  such  court,  or  in  default  ihereof  shall  forfeit  double  tbe 
sum  received;  and  if  any  fine,  issue,  penalty,  or  forfeiture,  to  be  im- 
posed on  any  such  parish,  township,  or  place,  for  not  repairing  the 
highway,  or  not  appearing  as  aforesaid,  shall  hereafter  be  levied  on  any 

inhabitant  of  such  parish,  township,  or  place,  then  such  in- 
[  *639  ]  habitant  *shall  and  may    make   his  complaint  to  tbe  justices 

at  a  special  sessions  for  the  highways;  and  the  said  justices  are 

hereby  empowered  and  authorized,  by  warrant  under  their  hands  to  make 

an  order  on  the  surveyor  of  the  parish  for  the  payment  of  the  same  out 

the  money  receivable   by  him  for  the  highway  rate,  and  shall  within 
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two  months  next  after  service  of  the  said  order  on  him  pay  unto  such  in* 
habitant  the  monej  therein  mentioned. 

Sect.  98 — Co9i8] — ^Enacts,  that  it  shall  and  may  be  kwful  for  the 
court  before  whom  any  indictment  shall  be  preferred  for  not  repairing 
highways  to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person  so 
indicted,  if  it  shall  appear  to  the  said  court  that  the  defence  made  to  such 
indictment  or  presentment  was  frivolous  or  vexatious. 

Sect.  99 — Proeuding  by  Preitniment  aboUtktd] — ^Enacts,  that  from 
and  after  the  commencement  of  this  act,  it  shall  not  be  lawful  to  take  or 
commence  any  legal  proceeding,  by  presentment,  against  the  inhabitants 
of  any  parish  or  other  person,  on  account  of  any  highway  or  turnpike 
road  being  out  repair.  See  R.  «.  St.  Mawgan  in  Meneage,  8  Ad.  fc 
EU.  496;  3  Nev.  fc  P.  502. 

Sect.  107— ^Cerhorart] — ^Enacts,  that  no  rate  nor  any  proceeding  to 
be  had  touching  the  conviction  of  any  offender  against  this  act,  or  any 
order  made,  or  any  other  matter  or  thing  done  or  transacted  in  or  relative 
to  the  execution  of  this  act,  shall  be  vacated  for  want  of  form,  or  be  re- 
moved or  removable  (except  as  herein  mentioned — t .  €.  in  case  of  ap* 
pealj  where  tke  eemons  grant  a  ease,  n.  108)  by  certiorari,  or  any  other 
writ  or  process  whatever,  into  any  of  his  Majesty's  courts  of  record  at 
Westminster. 

Sect.  100 — Competency  of  WUnesne] — Enacts,  that  no  person  shall 
be  deemed  incompetent  to  give  evidence  or  be  disqualified  from  giving 
testimony  or  evidence  in  any  action,  suit,  prosecution,  or  other  legal  pro- 
ceedings to  be  brought  or  had  in  any  court  of  law  or  equity,  or  before 
any  justice  or  justices  of  the  peace,  under  or  by  virtue  of  this  act,  bj 
reason  of  being  an  inhabitant  of  the  parish  in  which  any  offence  shall  be 
committed,  or  of  being  a  treasurer,  clerk,  surveyor,  district  surveyor, 
assistant  surveyor,  collector,  or  other  officer  appointed  by  virtue  of  this 
act,  nor  shall  such  testimony  or  evidence  for  any  of  the  reasons  aforesaid 
be  rejected,  or  liable  to  be  questioned  or  set  aside. 

3  Geo.  4,  c.  126,  s.  110 — Fine  for  Jfon-repair  of  Turnpike  Road.'] 
Enacts,  that  when  the  inhabitants  of  any  parish,  township,  or  place  shall 
be  indicted  (or  preeeiUed)  for  not  repairing  any  highway,  being  a  turnpike 
road,  and  the  court  before  whom  such  indictment  {or  preeeniment)  shall 
be  preferred,  shall  impose  a  fine  for  the  repair  of  stich  road,  such  fine 
shall  be  apportioned,  together  with  the  costs  and  charges  attending  the 
same  between  the  inhabitants  of  such  parish,  township,  or  place,  and  the 
trustees  or  commissioners  of  such  turnpike  road,  in  such  manner  as  to  the 
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fine  or  impriianniMU^  or  both.  Jfwioaneesy  as  far  oi  relaUs  to  high- 
ifoy^  ii  of  two  kinds:  poHHotj  by  obstmcHon;  and  nsgoHve^  by  want  of 
reparations.     Tko  latUr  wi  skall  consider  presently. 

Evidence, 

Prove  the  way  in  question  to  be  a  common  highway.  (See  post,  p. 
645).  Prove  the  obstruction,  as  stated  in  the  indictment;  and  prove  that 
it  was  productive  of  inconvenience  to  persons  passing  through  the  street 
either  in  carriages  or  on  foot.  Where  a  waggoner  occupied  one  side 
of  a  public  street  in  a  city,  before  his  warehouses,  in 
*Ioading  and  unloading  his  waggons,  for  several  hours  at  a  time,  [  *64l  ] 
both  day  and  night,  and  having  one  waggon  at  least  usually 
standing  before  his  warehouses,  so  that  no  carriages  could  pass  on  that  side 
of  the  street,  and  sometimes  even  foot  passengers  were  incommoded  by 
cumbrous  goods  lying  upon  the  ground  ready  for  loading;  this  was  holden 
to  be  a  public  nuisance,  although  it  appeared  that  there  was  room  for  two 
carriages  to  pass  on  the  opposite  side  of  the  street.  R.  v.  Russell,  6 
East,  427;  and  see  R.  v.  Cross,  3  Camp.  227. 

Where  a  statute  enacted  that  the  erection  of  a  building  within  certain 
limits  should  he  deemed  a  ''  common  nuisance,"  and  also  gave  a  summa* 
ry  remedy,  by  proceedings  before  magistrates,  it  was  held  that  the  offend- 
er might  be  indicted  for  the  nuisance.  R.  o.  Gregory,  d  B.  &  Ad.  555. 
(See  ante,  p.  2). 

Indictment  for  obstructing  the  J^avigation  of  a  Public  River ^ 

Gloucestershire,  to  wit: — The  jurors  for  oar  lady  the  Queen  upon  their 
oath  present,  that  the  River  Severn,  that  is  to  say,  that  a  certain  part  of 
the  said  river,  lyitig  and  being  in  the  county  of  Gloucester,  is,  and  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been, 
an  aocient  river,  and  the  Queen's  ancient  and  common  highway  for  all  the 
liege  subjects  of  our  lady  the  Queen  and  her  predecessors,  with  their 
ships,  barges,  lighters,  boats,  wherries,  and  other  vessels,  to  navigate, 
sail,  row,  pass,  repass,  and  labour,  at  their  will  and  pleasure,  without  any 
Impediment  or  obstruction  whatsoever.  And  the  jurors  aforesaid,  upon 
tbeir  oath  aforesaid,  do  further  present,  that  J.  S.,  late  of  the  parish  of 
B.  in  the  county  aforesaid,  fisherman,  on  the  third  day  of  August,  in  the 
fburtb  year  of  the  reign  of  our  sovereign  lady  Victoria,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  taking  of'  this 
Inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully,  wilfully,  and  injuriously  did  [erect,  fix,  put,  place, 
and  set  up  in  the  said  river,  and  Queen^s  ancient  and  common  highway 
there,  near  a  certain  place  called  Guy's  Shard,  a  certain  snare,  trap,  ma- 
chine, and  engine,  commonly  called  Putts,  for  tbe  taking  and  catching  of 
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fisb,  and  composed  of  wood,  wooden  stakes,  and  twigs;  and  that  he  the 
said  J.  S.  on  the  said  third  day  of  August,  in  the  year  last  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  day  of  the  taUog 
this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  the  said  river  and  Queen'^s  ancient  and  common  highway 
there,  the  said  snare,  trap,  machine,  and  engine,  called  Putts,  unlawfully 
wilfully,  and  injuriously  did  continue,  and  still  doth  continue,  so  erected, 
fixed,  put,  placed,  and  set  in  the  said  river  and  Queen's  ancient  and  com- 
mon highway  as  aforesaid];  by  means  whereof  the  navigation  and  free 
passage  of,  in,  through,  along,  and  upon  the  said  river  Severn,  and  the 
Queen's  ancient  and  common  highway,  on  the  day  and  year  aforesaid, 
and  on  the  said  other  days  and  times,  hath  been,  and  still  is,  greatly  strait- 
ened, obstructed,  and  confined,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  so  that  the  liege  subjects  of  our  said  lady  the  Queen, 
navigating,  sailing,  rowing,  passing,  repassing,  and  labouring  with  their 
ships,  barges,  lighters,  boats,  wherries,  and  other  vessels,  in,  through, 

along,  and  upon  the  said  river,  and  Queen's  ancient  and  com- 
[  *643  ]  mon  highway  there,  on  the  same  day  and  *year  aforesaid,  and 

on  the  said  other  days  and  times,  could  not,  nor  yet  can,  go, 
navigate,  sail,  row,  pass,  repass,  and  labour  with  their  ships,  bai|;es, 
lighters,  boats,  wherries,  and  other  vessels,  upon  and  about  their  hwful 
and  necessary  affairs  and  occasions,  in,  through,  alongl  and  upon  the  said 
fiver  and  Queen's  ancient  and  common  highway  there,  in  so  free  and  unin- 
terrupted a  manner  as  of  right  they  ought,  and  before  have  been  used  and 
accustomed  to  do;  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lady  the  Queen,  navigating,  sailing,  rowing, 
passing,  repassing,  and  labouring  with  their  ships,  barges,  lighters,  boats, 
wherries,  and  other  vessels,  in,  through,  along,  and  upon  the  said  river 
Severn,  and  Queen's  ancient  and  common  highway  there,  to  the  great 
obstruction  to  the  trade  and  navigation  of  and  upon  the  said  river,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

Fine  or  imprisonment,  or  both.  Also,  to  divert  a  part  of  a  public 
river,  whereby  the  current  of  it  is  weakened,  and  rendered  incapable  of 
carrying  vessels  of  the  same  burthen  as  it  could  before,  is  a  common 
nuisance.  1  Hawk.  c.  75,  s.  11.  But  if  a  ship  or  other  vessel  sink  by 
accident  in  a  river,  although  it  obstruct  the  navigation,  yet  the  owner  is 
not  indictable  as  for  a  nuisance,  for  not  removing  it.  R.  9.  Watts,  2 
Esp.  675.  See  R.  v.  Russell  and  Others,  9  D.  &  R.  566;  6  B.  &  C. 
566:  R.  •.  Ward,  4  Ad.  &  E.  384;  6  Nev.  &  M.  38:  R.  v.  Tindall, 
1  Nev.  &  P.  719;  6  Ad,  &  E.  143:  R.  v.  Morris,  1  B.  &  Ad.  411; 
Reg.  V.  Randall,  C.  &  Mar.  496,  (ante,  p.  635.) 
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EpidcHC€» 

Prove  that  the  river  in  question  is  public  and  navigable,  in  that  part  of 
it  which  was  obstructed;  and  prove  the  obstruction  stated  in  the  indict- 
ment, in  the  same  manner  as  under  the  last  precedent.  Upon  the  trial  of 
an  indictment  for  a  nuisance  in  a  navigable  river,  by  erecting  staiths  there, 
for  loading  ships  with  coals,  the  jury  were  directed  to  acquit  the  defend- 
ant, if  they  thought  the  abridgment  of  the  right  of  passagCv  occasioned 
by  these  staiths,  was  for  a  public  purpose,  and  occasioned  a  public  bene- 
fit; and  if  the  erections  were  in  a  reasonable  situation,  and  a  reasonable 
space  was  left  for  the  passage  of  vessels  on  the  river;  and  the  judge 
pointed  out  to  the  jury  that,  by  reason  of  the  staiths,  the  coals  were  sup- 
plied better  and  at  a  cheaper  rate  than  they  otherwise  could  be,  which  was 
a  public  benefit;  it  was  holden  that  this  direction  was  right.  R.  «•  Rus- 
sell, 9  D.  ft  R.  566,  Lord  Tenterderty  C.  J.,  dissentiente;  6  B.  fc  C. 
666.  But  see  R.  v.  Ward,  6  Nev.  &  M.  38;  4  Ad.  &  E.  384;  (ante, 
p.  635.) 

Indictment  against  a  Parish  for  not  repairing  a  Highway. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  from  the  time  whereof  the  memory  of  man  is  not  to  the  coo^ 
trary,  there  was  and  yei  is  a  certain  common  and  ancient  Queen's  high- 
way, leading  from  the  town  of  Hatfield,  in  the  county  of  Hertford  towards 
and  unto  the  city  of  London,  used  by  and  for  ail  the  liege  subjects  of  our 
lady  the  Queen  and  her  predecessors,  with  their  horses,  coaches,  carls, 
and  other  carriages,  to  go,  return,  pass,  repass,  ride  and  labour  at  their 
freewill  and  pleasure;  and  that  a  certain  part  of  the  said 
common   and     ancient    Queen's     highway,    ^called   ■  [  *643  ] 

lane,  situate,  lying,  and  being  in  the  parish  of  Fryem  Bamet, 
ID  the  county  of  Middlesex,    extending  from  a  certain  field    there, 

called ,  unto  a  certain  bridge  called bridge,  containing  io  length 

forty  yards,  and  in  breadth  eight  yards,  on  the  third  day  of  Atigust,  in  the 
ninth  year  o(  the  reign  of  our  sovereign  ]ady  Victoria,  and  continually  af- 
terwards until  the  day  of  the  taking  of  this  inquisition,  at  the  parish  afore- 
said, in  the  county  last  aforesaid,  was  and  is  yet  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  reparation  and  amendment  of 
the  same;  so  that  the  liege  subjects  of  our  said  lady  the  Queen,  during 
the  time  last  aforesaid,  could  not  go,  return,  pass,  repass,  ride,  and  labour 
with  their  horses,  coaches,  carts,  and  other  carriages,  in,  through  and 
along  the  Queen's  common  highway  aforesaid,  as  they  ought  and  were 
wont  and  accustomed  to  do,  without  great  danger  of  their  lives,  and  the 
loss  of  their  goods;  to  the  great  damage  and  common  nuisance  of  all  her 
majesty's  liege  subjects,  going,  returning,  passing,  repassing,  riding,  and 
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labouring,  in,  thrbUgh  and  dong  the  Queen^s  coromon  highway  aforesaid; 
to  the  evil  example  or  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity:*  And  that  the  in* 
habitants  of  the  said  parish  of  Fryem  Barnet,  in  the  said  county  of  Mid- 
dlesex,  the  common  highway  as  aforesaid,  so  as  aforesaid  being  in  decay, 
ought  to  repair  and  amend,  when  and  so  often  as  it  should  or  shall  be  ne- 
cessary. 

If  there  be  other  parts  of  the  highway  out  of  repair,  within  the  same 
parish,  insert  other  counts  specifying  them.  An  indictment  against  a  par- 
ish for  not  repairing  a  horse  and  foot  way  is  the  same  as  the  above,  only 
substituting  for  the  word  "  highway,"  the  words  "  pack  and  prime  way," 
and  for  the  words  ^^witb  their  horses,  coaches,  carts,"  Sic.  in  the  commence- 
ment, substituting  the  words  ^^  on  horseback  and  on  foot,  to  go,  return, 
pass,  repass,  ride,  labour,  and  drive  their  cattle  at  their  free  will  and  pleas- 
ure;" and  for  the  words  *'*'  with  their  horses,  coaches,  carls,  and  other  car- 
riages," near  the  end  of  the  count,  substituting  the  words  ^'  with  their  hor- 
ses and  cattle."  The  indictment  usually  states  the  highway  to  have  been 
so  immemorially,  but  this  is  unnecessary;  it  is  sufficient  to  allege  that  it 
is  a  common  public  highway,  without  shewing  how  it  became  so;  Aspio- 
all  V.  Brown,  3  T.  R.  265;  and  it  is  prudent  to  plead  it  thus,  particular- 
ly where  it  is  not  an  ancient  way.  So,  although  usual,  it  is  unnecessary 
to  shew  the  termini  of  the  way;  2  Saund.  158  c;  R.  v.  Haddock,  Andr. 
145:  R.  V.  St.  Weonard's,  6  C.  &  P.  582;  yet  perhaps  it  is  safer  to  do 
8o«  1  Hawk.  c.  76,  ss.  86,  87.  But  if  stated,  they  must  be  stated  cor- 
rectly, for  a  variance  between  the  indictment  and  ev^ideoce  in  this  respect 
would  be  fatal.  R.  v.  Great  Canfield,  6  Esp.  136:  R.  v,  St.  Weooard's, 
supra.  If  the  highway  be  described  as  leading  from  the  township  of  A.  unto 
the  town  of  B.,  the  termini  A.  and  B.  are  excluded;  and  therefore,  if  the 
offence  was  committed  inthetownsbipof  A.,  the  defendant  must  be  acquitted. 
Reg.  V.  Botfield,  C.  &  Mar.  157.  Where  a  public  footway  led  from  A. 
to  the  gate  of  a  church-yard,  and  communicated  through  that  gate  by  a 
public  path  which  in  one  part  of  it  formed  an  acute  angle  with  the  church, 
it  was  held  that  it  might  be  described  as  a  footway  leading  from  A.  towards 
and  unto  the  church.  R.  v.  Marchioness  of  Downshire,  4  Ad.  &£.  233; 
5  Nev.  &  M.  662.  Where  the  indictment  stated  the  way  to  be  a  carriage 
way  leading  from  the  town  of  A.,  in  the  county  of  B.,  towards  and  onto 

the  village  of  £.  in  the  same  county,  and  the  part,  chained  to 
[  *644  ]  be*out  of  repair  was  a  portion  of  a  lane  called  F.  lane;  and  il 

pppeared  in  evidence  that,  to  go  from  the  town  of  A.  to  the 
village  of  £.  with  a  carriage,  a  person  roust  go  four  miles  along  the  C. 
turnpike  road,  then  all  along  F.  lane,  and  then  cross  the  W.  turapikeiroad, 
and  for  a  short  distance  go  along  a  road  which  goes  from  the  W.  turnpike 
road  to  the  village  of  £.;  it  was  held  that  the  road  was  not  roisdescribed. 
Reg.  V.  Stevenloo,  1  C.  &.  K.  55^     The  indictment,  however,  roost  shew 
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with  certainty  the  part  of  the  road  which  is  out  of  repair,  Low  many  yards 
ID  length,  bow  many  in  breadth,  &c.  1  Hawk.  c.  70,  ss.  88,  89;  but 
see  2  Saund.  158d;  and  that  it  is  within  the  parish;  seeCowp.  Ill;  3 
T.  R.  509;  7  B.  &  C.  413;  R.  v.  Upton,  6  C.  &  P.  133;  and  if  the 
parish  be  situate  part  ia  one  county  and  part  in  another,  the  indictment 
must  be  against  the  whole  parish  although  the  road  out  of  repair  were  in  a 
part  of  the  parish  lying  ra  one  county  only;  R*  v.  Inhabitants  of  Clifton, 
5  T.  R.  498;  see  4  Burr.  2507.  cont«;  but  the  venue  must  nevertheless 
be  laid  in  the  county  where  that  part  of  the  road  out  of  repair  was  situate. 
Where  two  parishes  are  separated  by  a  river,  the  medium  filum  aqus  is 
presumptive  boundary  between  them.  R.  v,  Landulph,  1  M.  &  Rob. 
393.  Where  a  public  way  crosses  the  bed  of  a  river,  which  washes  over 
it  at  every  tide,  and  leaves  a  deposit  of  mud,  the  parish  is  not  bound  to 
make  it  good.     lb. 

Fine.  As  to  thelevjring  and  application  of  such  fine,  see  5  &  6  W.  4, 
c.  50,  s.  96,  (ante,  p.  638);  12  East,  566;  and  SO.  4,  c*  126,  s.  110, 
(ante,  p.  639).  As  to  the  costs,  see  5  &  6  W.  4.  c.  50,  ss.  95.  98 
(ante,  p.  639).  Where,  the  obligation  to  repair  being  disputed,  an  indict- 
ment is  directed  under  s.  95,  and  the  defendants  are  convicted,  the  prose- 
cutor is  entitled  as  matter  of  right  to  an  order  for  costs  under  that  section. 
Reg.  V.  Inhabitants  of  Yarkhill,  9  C  &  P.  218:  but  not  where  the  defen- 
dants are  acquitted  on  the  ground  of  its  not  having  been  proved  to  be  a 
highway,  Reg.  t.  Inhabitants  of  Chedworth,  Id.  285;  Reg.  v.  Inhabitants 
of  Paul,  2  M.  &  Rob.  307;  Rev.  v.  Inhabitants  of  Heanor,  14  Law  J., 
N.  S.y  Q.  B.,  87.  It  had  been  ruled  that,  on  the  trial  of  an  indictment 
preferred  under  s.  95,  the  judge  has  no  power  to  award  costs  for  a  frivo- 
lous defence  under  s.  98;  the  power  being,  as  it  was  said,  limited  to  the 
court  at  which  the  prosecution  was  originally  preferred:  Reg.  9.  Inhabi- 
tants of  Preston,  2  M.  &  Rob.  137:  but  this  seems  not  to  be  maintaina- 
ble. See  R.  V.  Inhabitants  of  Upper  Papworth,  2  East,  413;  Reg.  v. 
Inhabitants  of  Pembridge,  3  6.  &  E.  5.  And  a  judge  who  tries,  at  Ni- 
si Prills,  an  indictment  preferred  under  s.  95,  and  removed  by  certiorari, 
has  the  power  to  award  costs  under  that  section;  Reg.  v.  Inhabitants  of 
Great  Brougbton,  2M,  ii  Rob.  444;  and  where  it  was  not  preferred  un- 
der s.  95,  he  has  tbesame  power  under  s.  98;  Reg.  v,  Pembridge,  supra 
overruling  previous  cases  to  the  contrary;  Reg.  v.  Inhabitants  of  Paul, 
supra;  Reg.  ©.  Cballicombe,  2  M.  &  Rob.  311.  The  Court*of  Queen's 
Bench  has  the  like  power;  Reg.  v.  Inhabitants  of  Preston,  7  Dowl.  93. 
See  60  G.  3  &  1  G.  4,  c.  4,  s.  10;  (ante,  p.  66). 

General  beue. 

And  J.    S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  parish  of 
Fryern  Bamet,  by  A.  B.  their  attorney,  for  themselves  and  tbe  rest  of 

96 
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tbe  bbabkaoU  of  tbe  said  parish,  come  into  court  here,   and  having 

beard  tbe    said   iDdictmeDt    read,   say,  they   are   not  guilty 

[  *645  ]   *of  tbe  said  premises  in  tbe  said  indictment  above  specified  and 

charged  upon  them;  and  of  this  they  put  themselves  upon  the 

country,  &c.  (See  ante,  p.  94). 

Evidence  for  the  Prosecutiany  under  the  General  b$ue. 

1.  Tbe  prosecutor  must  prove  that  tbe  road  or  street  in  question  is  a 
public  highway,  that  is  to  say,  a  way  open  and  common  to  all  persons. 

1  Hawk.  c.  76,  s.  1;  see  8  T.  R.  634;  11  East,  376,  n;;  5  Taunt. 
125;  1  Camp.  260;  4  Camp.  16;  4  B.  &  Aid.  447;  I  B.  &  Ad.  31; 

2  M.  &  Rob.  307.  And  if  the  termini  be  set  out  in  the  indictment, 
they  must  be  proved  as  laid.  R.  v.  Gre^tCanfield,  R.  «.  St.  Weonard% 
(ante,  p.  644).  A  road  dedtcated  to  and  used  by  the  public  becomes  a 
highway  which  the  parish  must  repair,  all  hough  neither  such  dedication 
nor  such  use  have  been  adopted  nor  acquiesced  in  by  the  parish.  R.  v. 
Leake,  5  B.  &  Ad.  469;  2  Nev.  &  M.  583.  The  stat.  5  fc  6  W.  4, 
c.  50,  does  not  apply  retrospectively  to  roads  completely  public  by  dedi- 
cation before  the  act,  but  only  to  roads  then  made,  and  in  progress  of 
dedication.     Reg.  o.  Westmark,  2  M.  &  Rob.  305.     See  s.  23. 

2.  He  must  prove  that  that  part  of  tbe  road  in  question,  out  of  repair, 
is  within  the  parish  charged  by  the  indictment,  and  any  local  description 
given  of  the  part  out  of  repair  must  be  proved  as  laid.  (See  ante,  p. 
41).  But  want  of  certainty  in  such  description  cannot  be  taken  advantage 
of  under  the  general  issue.     R.  9.  Hammersmith,  1  Stark.  357. 

3.  He  must  prove  the  part  of  the  road  so  described  to  be  out  of  repair, 
as  stated  in  the  indictment.     See  2  L.  Raym..  1169. 

4.  It  is  not  necessary,  however,  to  prove  the  liability  of  tbe  parish  to 
repair;  for  the  law  presumes  that,  until  the  contrary  is  shewn. 

It  may  be  neces.sary  to  observe,  that  the  surveyor  of  the  parish  is  a 
competent  witness  for  the  prosecution,  5  &  6  W.  4,  c.  50,  s.  100-,  (ante, 
p.  639),  and  also  for  the  defendants.  So,  an  inhabitant  of  the  parish 
(even  it  seems,  the  prosecutor  himself,  see  1  Stark.  357)  is  a  competent 
witness  for  the  prosecution;  see  3  G.  4,  c.  126,  s.  137;  R.  tr.  Haymao, 
M.  &  M-  401;  and  it  would  seem  since  the  recent  statute  5  &  6  W.  4, 
c.  50,  6.  100,  ^ante,  p.  639),  for  the  defendants  also;  though  the  latter 
was  not  the  case  before;  see  15  East,  474;  1  B.  &  Aid.  78;  1  M.  & 
Rob.  286;  1  Ad.  &  E.  744;  (ante,  p.  145).  See  now  the  stats.  3& 
4  Vict,  c-  26,  s.  i,  (ante,  p.  145),  and  6  &  7  Vict.  c.  85,  (ante,  p. 
144).  Under  tbe  3  &  4  Vict.  c.  26,  an  owner  of  lands  within  tbe  parish 
is  a  competent  witness  for  the  defendant,  though  he  be  not  a  raied  inhabit* 
ant,  the  lands  being  occupied  by  tenants,  who  are  rated  for  tbem.  Reg. 
9.  Doddington,  1  Q.  B.  411. 
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The  declaratioDS  of  inhabitants  are  good  evidence  against  the  parish,  for 
they  are  parties  to  the  record,  whether  rated  or  -not,  and  though  hy 
statute  they  are  eompeUnt  witnesses,  they  are  not  compellable  to.  attend  as 
witnesses.     Reg.  r.  Inhabitants  of  Addenbury  East;  I  Dav.  &  M.  324. 

Evidence  for  the  Pari$h^  under  the   General  Issue, 

Under  the  general  issue,  the  parish  may  prove  that  the  road  in  question 
is  not  a  common  highway,  or  that  it  is  in  good  and  sufficient 
*repair,  or  that  the  part  out  of  repair  is  not  within  the  parish.  [  *646  ] 
2  Saund.  1516,  in  notis:  R.  v.  Inhabitants  of  Norwich,  1  Str. 
181,  182,  183.  But  they  cannot  prove  tiie  liability  of  particular  per, 
sons  ralione  tenures  or  the  like,  to  repair  the  road  in  question;  that  de- 
fence roust  be  made  the  subject  of  a  special  plea,  in  all  cases.  R.  v,  St. 
Andrews,  1  Mod.  112;  Anon.  1  Vent.  351;  1  Hawk.  c.  76,  s.  9;  2 
Saund.  159,  n.  10,  unless  the  parish  have  been  relieved  of  their  liability 
by  a  public  statute.  3  Camp.  222:  see  1  L.  Raym.  725;  2  T.  R. 
106;  2  B.  &  Aid.  179. 

The  inhabitants  of  a  parish  are  not  bound  to  repair  a  way  used  by  the 
public  and  repaired  by  the  parish  for  twenty  years,  if  there  be  no  owner 
who  could  dedicate  it,  and  the  repairs  by  the  parish  be  shewn  to  have 
been  begun  and  continued  under  a  mistaken  notion  of  the  liability  to  re- 
pair.    R.  V.  Edmonton,  1  M.  &  Rob.  24.     See  R.  v.  Leake,  supra.  — 

It  may  he  observed,  that  after  the  verdict  for  the  defendants  for  the 
non-repair  of  a  highway,  the  court  will  not  grant  a  new  trial  on  the  ground 
of  the  improper  rejection  of  evidence;  but  they  will  suspend  the  judgment 
in  order  that  another  indictment  may  be  prepared.  R.  v.  Sutton,  5  B, 
&  Ad.  52;  2  Nev.  &  M.  57. 

Plea  that  others^  ratione  tenures,  are  bound  to  repair* 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  parish  of  Fryem 
Barnet,  by  A.  B.,  their  attorney,  for  themselves  and  the  rest  of  the  inha* 
bitants  of  the  said  parish,  (excepting  one  A.  C),  came  into  court  here, 
and  having  heard  the  said  indictment  read,  say,  that  our  lady  the 
Queen  ought  not  further  to  prosecute  the  said  indictment  against  the  inha- 
bitants of  the  parish  last  aforesaid  (excepting  the  said  A.  C.  as  aforesaid); 
because  they  say,  that  as  to  the  said  part  of  the  said  highway  in  the  said 
indictment  described  to  be  ruinous,  miry,  deep,  broken,  and  in  great  de- 
cay, the  said  A.  C,  by  reason  of  his  tenure  of  certain  lands  and  tene- 
ments called ,  lying  and  being  in  the  said  parish,  ought  to  re- 
pair and  amend  the  said  part  of  the  said  highway  so  alleged  to  be  ruinous, 
miry,  deep,  broken,  and  in  decay  as  aforesaid,  when  and  so  often  as  there 
should  be  occasion  [as  the  said  A.  C,  and  all  those  who  held  the  said 
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lands  and  tenements  for  the  time  be'^og^  from  time  whereof  the  meoiorj  of 
roan  is  not  to  tlie  contrary,  l/uherto  were  used  and  accustomed,  and 
of  right  ought  to  do,  and  the  said  A.  C.  still  of  right  ought  to  do]. 
And  this  they  the  said  J.  S*  and  J.  N.,  are  ready  to  verify;  where- 
fore they  pray  judgment,  and  that  they  and  the  rest  of  the  inhabi- 
tanls  of  the  said  parish  of  Fryem  Barnet,  (excepting  the  said  A.  C. 
as  aforesaid),  by  the  court  here  may  be  dismissed  and  discharged 
from  the  said  premises,  in  the  said  indictment  abof^e  specified.  See 
the  precedents,  C.  C.  C.  322,  S91;  4  Went.  162,  171,  176,  184; 
6  Went.  411.  It  is  not  necessary ^  {although  usual)  to  allege  the  pre" 
scription^  as  in  the  above  precedents  between  the  crotchets.  2  Saund, 
158  «,  fi.  (9).  It  is  usual  also,  after  stating  the  Kabiliiy  io  repair 
ratione  tenure,  to  add  a  special  traverse  of  the  Kabiliiy  of  the  fMimk  to 
repair;  but  this  is  improper,  and  probably  demurrablej  as  being  a  tra»er$e 
of  a  conclusion  of  law.  See  1  Saund.  23^  n.  (5) ;  2  Sound.  1590,  fi.(lO). 
See,  however,  R.  v.  lahabiiants  oj  Ecelesjield,  \B.Sf  Jild.  348.  A  may 
be  necescary  here  to  mention,  that  an  individual  cannot  be  bound  by  prescript 

tion  to  repair  a  highway, unless  it  be  in  respect  of  the  tenure  of  his 
[  ^647  ]  ^landytaldngof  toll,  or  other  projii.     2  Saund.  158/,  n.  (9). 

Mhr  can  a  parish  get  rid  of  its  Kability  io  repair,  and  throw 
the  burden  uppn  an  individual,  by  reason  of  any  agreement  between  the 
individual  and  others.  3  East,  86.  A  is  therefore  necessary,  in  aU 
cases  where  the  parish  in  xshich  the  road  is  situate  throws  the  liability  to 
repair  upon  an  individual  or  upon  another  parishy  ^c.  to  state  in  the  pUa 
the  consideration  for  such  liability;  merely  stating  a  prescription  wiU  not 
be  sufficient,  except  in  the  case  of  a  corporation  sole  or  aggregcde,  who 
may  be  bound  by  a  prescription  or  usage,  vnthaut  consideration;  R.  v. 
St.  Giles,  o  M.  ^  Sel  260;  and  except,  also,  where  the  liability  is 
thrown  upon  a  district  or  township  in  the  same  parish,  there  an  immemo- 
rial custom  for  the  district  to  repair  all  the  roads  w^hin  it  may  be  pleaded, 
without  expressly  staling  any  consideration  for  it,  for  the  consideration 
appears  sufficiently  upon  the  face  of  it.  R.  v.  Ecclesfield,  I  B.  ^  Jtld. 
348;  and  R.  v.  Inhabitants  of  Jf.  R.  of  Yorkshire,  4  B.  ^  Md.  623. 

Replication. 

And  hereupon  N.  W.  \the  clerk  of  the  peace  or  clerk  of  the  arraignsl, 
who  prosecutes  for  our  said  lady  the  Queen  in  this  behalf,  says,  that  by 
reason  of  anything  in  the  said  j))ea  above  pleaded  in  bar  alleged,  our  said 
lady  the  Queen  ought  not  to  be  precluded  from  prosecuting  the  said  in- 
dictment against  the  said  inhabitants  of  the  said  parish  of  Fryern  Bamet: 
because  he  says*  that  the  said  A.  C.  ought  not  to  repair^v  amend  the 
said  part  of  the  said  highway  so  alleged  to  be  ruinous,  miry,  deep,  broken, 
and  in  decay  as  aforesaid,  by  reason  of  his  said  tenure,  in  manner  and 
form  as  ii)  and  by  the  said  plea  is  above  supposed  and  alleged:  and  this  be 
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the  said  N.  W.  prays  may  be  inquired  of  by  the  country.  And  the  said 
J.  S.  and  J.  N.,  for  themselves  and  the  rest  of  tbe  inhabitants  of  the 
parish  of  Fryero  Barnet  aforesaid,  do  the  like.  Therefore  let  a  jury, 
fcc.  &c. 

Evidence. 

In  order  to  support  this  plea,  the  defendants  must  prove  that  A.  C.  is 
the  occupier  of  the  lands  and  tenements  mentioned  in  the  plea;  for  it  is 
the  occupier  who  is  liable,  whether  he  be  owner  or  not.  R.  v.  Watts,  1 
Salk.  357;  R.  v.  Bucknelt,  7  Mod.  55.  Prove,  also,  either  that  these 
lands  were  formerly  granted  to  be  holden  by  the  service  of  repairing  this 
part  of  the  highway  in  question,  or  that  A.  C,  or  tho^e  who  occupied 
the  lands  before  him,  were  always  used  and  accustomed  to  repair  it,  from 
which  circumstance  such  a  grant  will  be  presumed.  The  liability  must 
exist  from  time  out  of  memory;  and  therefore,  if  it  appear  that  the  tene- 
ment in  respect  of  which  the  liability  is  charged  originated  within  time  of 
memory,  the  plea  will  not  be  supported.  R.  v,  Hayman,  M.  &  M.  401. 
Evidence  of  reputation  is  not  admissible  to  prove  the  liability  ratione 
tenures.  Reg.  v^  Inhabitants  of  Wavertree,  2  M.  &  Rob.  353:  see  R. 
V.  Cotton,  3  Camp.  444.  Where  the  occupier  of  land  is  bound,  ratione 
fenKtce,  to  repair  a  highway,  and  the  land  is  afterwards  divided  among 
several  occupiers,  each  occupier  is  liable  for  the  repair  of  the  whole,  and 
be  may  have  his  remedy  over  against  the  others  for  contribution.  R.  v. 
Buccleuch,  1  Salk.  35S;  2  Saund.  159,  n.  (9).  An  indictment  for  the 
non-repair  of  a  highway  in  parish  A.,  alleging  the  liability  by  reason  of 
the  tenure  of  lands  in  A.,  is  not  supported  by  proof  of  a  liability  to  re- 
pair a  way  extending  through  A.  and  other  parishes,  by 
*reason  of  the  tenure  of  a  farm  made  up  of  lands  in  A.  and  [  *648  ] 
the  other  parishes.     Reg.  v.  Mizen,  2  M.  &  Rob.  382. 

The  record  of  an  acquittal  upon  a  former  indictment  against  the  parish 
with  respect  to  the  same  piece  of  highway,  is  no  evidence  for  the  defend- 
ant; for  it  might  have  proceeded  upon  other  grounds  than  the  non-liability 
of  the  parish  to  repair.  R.  r.  St.  Pancras,  Peake,  219.  So,  the  re- 
cord of  a  former  conviction  although  conclusive  against  the  parish  upon 
the  plea  of  not  guilty.  Id.  R.  v.  Whitney,  7  C.  &  P.  208,  unless  fraud 
or  want  of  notice  can  be  shewn.  2  Saund.  159  a,  n.  (10),  yet  is  not, 
it  should  seem,  evidence  against  them,  when  they  plead  specially  that  an 
individual  or  corporation,  &c,  are  bound  to  repair.  But  the  record  of  a 
judgment  after  verdict  against  the  parish,  upon  such  a  plea  would,  it 
should  seem,  be  conclusive  evidence  against  the  parish,  upon  their  plead- 
ing the  same  plea  to  any  subsequent  indictment.     See  3  Camp.  444. 

Pka  that  a  particular  Division  of  the  Parish  is  bound  to  repair. 
And  J.  S.   and  J.  N.,  two  of  the  iobabitaots  of  a  certain  district  or 
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township  called  A.,  in  the  said  parish  of  Fryern  Barnet,  by  A.  B.,  their 
attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  district 
or  township,  come  into  the  court  here,  and  having  heard  the  said  indict- 
ment read,  say,  that  our  lady  the  Queen  ought  not  further  to  prosecute 
the  said  indictment,  so  far  as  respects  the  inhabitants  of  the  district  or 
township  aforesaid;  because  they  say  that  the  said  parish  of  Fryern 
Barnet  is,  and,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, hitherto  has  been  divided  into  three  districts  or  townships  called  A., 
B.,  andC;  and  that  the  inhabitants  respectively  of  the  several  districts 
or  townships  of  A.  and  C.  have,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  hitherto  been  used  and  accustomed  to  repair  and 
amend  the  several  and  respective  highways  situate  and  lying  in  their  said 
respective  districts  or  townships,  independently  of  each  other;  and  that 
so  much  of  the  said  highway  in  the  said   indictment  mentioned  as  leads 

from to ,  lies  within  the  said  district  or  township  of  A.,  and 

80  much  of  the  said  highway  as  leads  from to ,  lies  within  the 

said  district  or  township  of  B.,  and  so  much  of  the  said  highway  as  leads 

from to ,  lies  within  the  said  district  or  township  of  C;  (see 

R.  V,  Inhabitants  of  Bridekirk,  11  East,  304);  and  that  the  said  part  of 
the  said  highway  in  the  said  indictment  described  to  be  ruinous,  miry,  deep 
broken,  and  in  great  decay,  lies  in  that  part  of  the  said  parish  of  Fiyeni 
Barnet  called  the  district  or  township  of  C;  and  by  reason  of  tbe  pre- 
mises aforesaid,  the  inhabitants  of  the  said  district  or  township  of  C. 
ought  to  repair  and  amend  the  part  of  tbe  said  highway  last  aforesaid,  in- 
dependently of  the  inhabitants  of  the  said  district  or  township  of  A.,  in 
the  said  parish;  and  this  they  the  said  J.  S.  and  J.  N.  are  ready  to 
verify;  wherefore,  for  themselves  and  the  rest  of  the  inhabitants  of 
the  said  district  or  township  of  A.,  they  pray  judgment,  and  that 
they  and  the  rest  of  tbe  said  inhabitants  of  tbe  said  district  or 
township  by  the  court  here  may  be  dismissed  and  discharged 
from  the    said     premises    in    the    said     indictment    above    specified. 

See    2    Saund.     160,    n.     (10).     The    inhabitants   of  B. 
[  *^649  ]  ^should  in  this  cass  plead  a  similar  plea,  and  the  inhabitants  of 

C.  should  (I  think)  plead  the  general  issue.  If  the  plea  al- 
leges that  the  particular  district  has  been  accustomed  to  repair  all  roads 
within  it,  which  otherwise  would  be  repairable  by  tbe  parish  at  large,  it 
must  shew  not  only  that  the  road  in  question  is  within  the  particular  dis- 
trict,' but  also  that  it  is  one  which,  but  for  the  custom,  would  be  repaira- 
ble by  the  parish.  R.  v.  Eastrington,  5  Ad.  ft  El.  765;  and  see  R. 
V.  Ecclesfield,  I  B.  &  Aid.  348.  It  is  necessary  thit  the  prescription 
should  be  pleaded;  for,  if  judgment  were  given  against  tbe  parish,  whe- 
ther after  verdict  or  on  the  general  Issue,  or  by  default,  it  woidd  be  con- 
clusive evidence  afterwards  tht  the  whole  parish  is  bound  to  repair:  R. 
V.  St.  Pancras,  Peake,  219:  R.  v.  Whitney,  7  C.  &  P.  208;  unless 
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iraud  could  be  shewn,  lb.,  or  unless  the  defence  in  the  former  case  were 
managed  by  the  district  in  which  the  road  lay,  and  the  other  districts  had 
no  notice  of  the  prosecution,  in  which  case  the  court  would  give  leave  to 
the  other  districts  to  plead  the  prescription  to  the  subsequent  indictment. 
R.  V,  Townsend,  Doug.  421;  2  Saund.  159  a,  n.  (10);  and  see  2  Camp. 
494.  See  the  precedents,  C.  C.  C.  392;  6  Went.  394,  410,  411;  and 
see  particularly  the  case  of  R.  v.  Inhabitants  of  Ecclesfield,  1  B.  &  Aid. 
348;  (ante,  p.  647).  Where  an  indictment  charged  that  the  inhabitants 
of  the  township  of  Bondgate  in  Auckland,  Newgate  in  Auckland,  and 
the  borough  of  Auckland,  in  the  parish  of  St.  Andrew,  Auckland,  were 
immemorially  liable  to  repair  a  highway  in  the  town  of  Bishop's  Auck- 
land^, in  the  parish  of  St.  Andrew,  Auckland,  and  no  consideration  was 
laid  for  such  liability;  the  indictment  was  held  bad  in  arrest  of  judgment. 
But  it  was  held,  to  be  no  objection  that  the  three  townships  were  charged 
conjointly.     R.  9.  Bishop  Auckland,  1  Ad.  &  £1.  744. 

Replication, 

Commencement  as  ante,  p.  647,  to  the  asterisk^  and  then  thw:] — that 
the  inhabitants  respectively  of  the  several  districts  or  townships  of  A, 
and  C.  have  not,  and  from  time  whereof  the  menK>ry  of  man  is  not  to  the 
contrary,  hitherto  been  used  or  accustomed  to  repair  and  amend  the  sev- 
eral and  respective  highways  situate  and  lying  in  their  said  respective  dis- 
tricts or  townships,  independently  of  each  other:  and  this  he  the  said  N, 
W.  prays  may  be  inquired  of  by  the  country,  &c.  (See  ante,  p.  S6)» 
Or  the  prosecutor  may  traverse  the  fact  of  the  part  of  the  road  out  of  re* 
pain  being  ufithin  the  district  of  C 

Evidence. 

Prove  that  the  districts  of  A.  and  C  have  been  accustomed,  as  far  as 
aged  witnesses  can  recollect,  each  to  repair  the  highways  within  its  own 
district.  Proof  of  a  highway  extinguished,  as  such,  sixty  years  before, 
by  an  inclosure  act,  but  since  used  by  the  public,  and  repaired  by  the  dis- 
trict charged,  is  not  sufficient  to  support  the  indictment.  Reg.  v.  West- 
mark,  2  M.  &  Rob.  305.  That  the  way  is  out  of  repair  is  impliedly 
admitted  by  the  plea,  and  that  the  part  in  question  lies  within  the  district 
of  C.  is  impliedly  admitted  by  the  above  replication.  As  to  the  effect  of 
a  record  of  a  former  conviction,  or  acquittal  of  the  parish  in  evidence, 
see  ante,  p.  648.  ^ 

*  Indictment  against  an  Individual  far  not  repairing  ratione  [  *650  ] 

tenure. 

Same  as  l&a  prteed^nt  anUj  p.  642,  to  Ae  asUrisky  and  th$n  thus] :— 
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and  that  A.  C,  late  of  ibd  parish  of  Fiyern  Barnet,  in  the  county  afore- 
said, esquire,  by  reaison  of  his  tenure  of  certain  lands  and  tenements  call- 
ed — -'^,  lying  and  being  in  the  said  parish,  ought  to  repair  and  ameod 
that  part  of  the  highway  aforesaid,  so  as  aforesaid  being  ruinous,  miry, 
deep,  broken,  and  in  decay,  when  and  so  often  as  there  should  be  occa- 
sion, [as  the  said  A.  C,  and  all  those  who  held  the  said  hinds  and  tene- 
ments for  the  time  being,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  hitherto  were  used  and  accustomed,  and  of  right  ought  to 
do,  and  the  said  A.  C.  still  of  right  ought  to  do],  and  that  the  said  A. 
C.  hath  not  yet  done  the  same,  &c.  See  the  precedents^  C.  C  C.  319; 
4  Went.  190.  Although  usual^  it  is  not  ntctBsary  to  allege  a  preieHp- 
<tt)n,  as  in  the  above  precedent  between  the  cratchetM.  2  Sound.  158  e,  it. 
(9).  If  land  adjoining  a  highway  not  inclosed  be  afterwards  inclosed  by 
the  owner^  (not  being  done  by  virtue  of  a  writ  of  ad  quod  damnum,  or 
other  legal  proceedings)^  he  thereby  renders  himnlf  liable  during  the  con- 
tinuance of  the  inclosure  to  repair  that  part  of  the  highway  adjoining  the 
land  so  inclostd;  2  Saund.  161,  n.  (12);  and  he  may  be  indicted  for  al- 
lowing it  to  be  out  of  repair,  the  indictment  setting  out  the  special  matter. 
And  these  or  the  like  considerations  for  the  liability  to  repair  must  be  stat- 
ed in  all  cases  where  the  indictment  is  against  an  individual,  or  against 
another  parish  than  that  in  which  the  road  is  situate;  stating  a  prescription 
alone  will  not  be  sufficient;  except  in  the  ca:se  of  a  corporation,  sole  or 
aggregate,  who  may  be  bound  to  repair  by  prescription  or  usage,  without 
constdsration,     R.  ?.  St.  Giles,  5  M.  ^  Set.  260. 

General  Issue. 

And  the  said  A.  C.  by  A.  B.  his  attorney,  comes  into  court  here,  and 
having  heard  the  said  indictment  read,  says,  that  he  is  not  guilty  of  the 
said  premises  in  the  said  indictment  above  specified  and  charged  upon  him; 
and  of  this  he  puts  himself  upon  the  country,  &c.     (See  ante,  p.  644). 

Evidence. 

Prove  the  liability  of  A.  C.  to  repair  the  part  of  the  highway  in  ques* 
tion,  ratione  tenura,  as  directed  ante,  p.  647;  if  it  appear  that  the  teoe- 
ment  in  respect  of  which  the  liability  is  charged,  originated  within  lime 
of  legal  memory,  the  defendant  must  be  acquitted.  R.  v.  Hayman,  M. 
&  M.  401.  And  prove  the  highway  to  be  out  of  repair,  as  directed 
ante,  p.  645. 

On  the  other  hand,  the  defendant,  under  the  general  issue,  may  prove 
either  that  the  road  is  not  out  of  repair,  or  that,  instead  of  bis  being  bound 
to  repair  it,  the  parish  at  large,  or  some  district  of  it,  by  prescription  or 
custom,  or  some  individual  ratione  tenures,  is  bound  to  repair  it;  a  special 
plea  is  not  necessary  in  such  a  case-  2  Saund.  159,  n.  (10).     However, 
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if  he  plead  it  specially,  after  pleading  the  liability  of  the  parish,  districT,  or 
person,  he  must  conclude  with  a  special  traverse  of  his  own  liability.  Id* 
159,  a,  Q.  (10). 

An  infant,  whose  guardian  in  socage  is  in  possession  of  the  property, 
is  not  such  owner  or  occupier  of  the  land  as  to  be  chargeable  rativne  (e- 
nurcB,  for  the  non-repair  of  a  bridge  or  highway;  the  guardian  must  be 
charged.  R.  v.  Sutton,  3  Ad.  &  El.  597;  5  Nev.  &  M.  353.  But  it 
seems  that  infancy  would  not  exempt,  if  there  were  no  other  person 
against  whom  the  performance  of  the  repairs  could  be  enforced .     lb. 

Where,  on  an  indictment  in  the  common  form  for  not  repairing  a  high- 
way, alleging  tlie  defendant's  liability  ratione  tenurccy  it  was  found  by  a 
special  verdict  that  the  defendant's  land  adjoined  the  sea;  that  anciently  a 
highway  went  over  this  land,  and  that  the  defendant's  predecessors  had 
repaired  it,  &c.;  that  whhin  living  memory  the  sea  had  encroached,  and 
that  the  ancient  highway  was  covered  by  the  sea;  that  the  defendant's 
predecessors  bad  from  time  to  time  gradually  removed  the  ancient  high- 
way as  the  sea  encroached,  and  appropriated  other  parts  of  the  estate  for 
the  site  of  a  highway,  so  as  to  keep  a  highway  along  the  sea  coast,  and 
that  they  had  always  repaired  such  highway ;  that  the  highway  mentioned 
in  the  indictment  passed  over  a  different  part  of  the  estate  from  that 
formerly  occupied  by  any  part  of  the  ancient  road;  that  the  sea  bad, 
shortly  before  the  Bndiog  of  the  indictment,  made  an  encroachment,  and 
washed  away  part  of  the  highway  alleged  to  be  out  of  repair,  and  washed 
away  large  quantities  of  the  earth,  so  that  the  residue  of  \be  road  was  too 
narrow  for  passage,  and  was  made  to  stand  at  the  edge  of  a  precipitous 
bank  of  about  seventy  feet;  it  was  held  that,  on  these  facts,  the  defend- 
ant was  entitled  to  judgment.     Reg.  v,  Bamber,  I  Dav.  &  M.  367. 


Indicimenl  against  a  particular  District  of  a  Parish  for  not  Repairing* 

Same  as  the  precedent^  afUtj  p.  642,  to  the  asterisk^  except  thal^  instead 
of  saying  •*  situate,  lying,  and  being  in  the  parish  of  Fryern  Barnet," 
you  sajfj  '^situate,  lying,  and  being  in  a  certain  district  or  township  called 
C.,  in  the  parish  of  Fryern  Barnet,  &c.;  and  then  thus]: — and  that  the 
inhabitants  of  the  said  district  or  township  of  C,  in  the  said  parish  of 
Fryern  Barnet,  in  the  county  aforesaid,  have,  from  time  whereof  the  me- 
inory  of  man  is  not  to  the  contrary^  hitherto  been  used  and  accustomed 
to  repair  and  amend  that  part  of  the  highway  aforesaid,  so  as  aforesaid 
being  ruinous,  miry>  deep,  broken,  and  in  decay,  when  and  so  often  as 
there  should  be  occasion,  and  that  the  said  inhabitants  of  the  said  distfict 
or  township  aforesaid  have  not  yet  done  the  same,  &c.  See  the  prece- 
denU,  4  Went.  157,  160,  178,  184;  C.  C  C.  320;  and  see  2  Saund. 
168/,  D.  (9);  R.  V.  lohabitaots  of  £cdeafield,  1  3.  &  Aid.  348.     Or 
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the  liabiKiy  of  the  township  may  be  set  out  speeiaUyy  as  in  the  plea,  on/e, 
p.  648.     See  R.  v.  NetherlboDg,  2  B.  Ai  AM.  179;  and  vide  infra. 

General  Issue. 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  district  or 
township  called  C,  in  the  said  parish  of  Fryero  Baraet,  by  A.  B.,  their 

attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the 
[  *652  ]  *said  district  or  township,  coroe  into  court  here,  and  having 

heard  the  said  indictment  read,  say,  that  they  are  not  guilty  of 
the  said  premises  in  the  said  indictment  above  specified  and  charged  upon 
them;  and  of  this  they  put  themselves  upon  the  country,  &c.  (See 
ante,  p.  645). 

Evidence. 

Prove  the  liability  of  the  township  of  C.  to  repair  the  part  of  the  high* 
way  in  question,  by  proving  that  the  township  has  been  used  and  accus- 
tomed to  do  so  heretofore.  (See  ante,  p.  649).  And  prove  the  high- 
way to  be  out  of  repair,  as  directed  ante,  p.  645. 

On  the  other  hand,  the  defendants  under  the  general  issue  may  prove 
either  that  the  road  is  in  repair,  or  that,  instead  of  their  district  being 
bound  to  repair  it,  the  parish  at  large,  or  some  other  district  in  the  parish, 
or  some  individual  ratione  tenura^  is  bound  to  repair  it;  a  special  plea  is 
not  necessary  in  such  a  case.  2  Saund.  159,  n.  (10).  However,  if  it 
be  pleaded  specially,  after  pleading  the  liabilriy  of  the  parish,  district,  or 
person,  the  plea  must  conclude  with  a  special  traverse  of  the  Irability  of 
the  district  indicted.  Id.  159  a,  n.  (10).  See  the  precedent,  4  Went. 
161,  166;  6  Went.  414.  If,  indeed,  the  indictment  charge  the  district 
or  township  with  the  repair  of  all  roads  within  it  generally.  In  that  case  a 
special  plea  would  be  necessary;  for  such  a  prescription  makes  the  town- 
ship, for  all  legal  purposes,  as  the  repair  of  roads,  a  parish,  and  tliey 
must  plead,  &c.,  in  the  same  manner  as  a  parish  would  under  the  same 
circumstances^     R.  v.  Hatfield,  4  B.  &  Aid.  75. 


Indictment  for  not  repairing  a  'Bridge. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen,  upon  their 
oath  present,  that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  was  and  yet  is  a  certain  common  public  stone  bridge,  com- 
monly called  D.  bridge,  situate  and  being  in  the  several  parishes  of  B. 
and  C,  in  the  county  of  M.,  in  the  Queen's  common  highway  leading 
from  the  town  of  H.,  in  the  county  of  H.,  towards  and  unto  the  city  of 
LoodoD^  gaed  by  and  for  til  the  liege  subjects  of  our  lady  the  Queen, 
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and  her  predecessors,  on  foot,  and  with  their  horses,  coaches,  carts,  and 
other  carriages,  to  go,  return,  pass,  repass,  ride,  and  labour,  at  their  free 
will  and  pleasure;  and  that  the  said  bridge,  on  the  third  day  of  August, 
in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  and  contin- 
ually afterwards  until  the  day  of  the  taking  of  this  inquisition,  at  the  sev- 
eral parishes  of  B.  and  C.    aforesaid,  in  the  county  aforesaid,  was  and 
yet   is    very   ruinous,    broken,    dangerous,    and   in    great    decay,    for 
want    of  upholding,    maintaining,    amending,    and    repairing   the  same, 
so  that  the  liege  subjects  of  our  said   lady  the  Queen,  upon  and  over 
the  said  bridge,  with  their  horses,  coaches,  carts,  and  other  carriages, 
could  not,  during  the  time  last  aforesaid,  nor  yet  can  go,  return,  pass, 
repass,  ride,  and  labour,  as  they  before  used  and  were  accustomed  to 
do,  and  still  of  right  ought  to  do,  without  great  danger  of  their  lives,  and 
the  loss  of  their  goods;    to  the  great  damage  and    common    nuisance 
of  all  the  liege  subjects  of  our  said  lady  the  Queen,  upon  and  over  the 
said   bridge  going,  i^turning,   passing,  repassing,  riding,  and 
^labouring,  and  against  the  peace  of  our  lady  the  Queen,  her  [  *653  ] 
crown  and  dignity:  And  that  the  said  bridge  is  not  within  any 
cfty  or  town  corporate;  and  that  it  cannot  be  known  and  proved  thai  any 
hundred,  riding,  wapentake,  city,  borough,  or  parish,  or  any  person  cer- 
tain, or  any  body  politic,  ought  of  tight  to  make,  rebuild,  repair,  or  amend 
the  said   bridge;  and  that  the  inhabitants  of  the  whole  county  of  Middle- 
sex aforesaid  ought  to  make,  rebuild,   repair,  and  amend  the  said  bridge, 
when  and  so  often  as  it  should  or  shall  be  necessary;  according  to  the  form 
of  the  statute  in  such  case  made  and  provided.     See  the  precedents,  C. 
C.  C.  313;  6  Went.  427.     If  the  bridge  be  within  a  city  or  town  corpo- 
rate, the  inhabitants  of  such  city  or  town  corporate  shall  repair  it;  if  with- 
in a  riding,  the  inhabitants  of  the  riding  shall  repair  it:  but,  in  all  other 
cases,  the  inhabitants  of  the  county  at  large  are  liable  to  repair  it,  22  Hen. 
8,  c.  5,  (and  see  2   East,   342;  2  M.   &  Sel.  513.  262;    I  B  &  Ad. 
289),  unless  they  can  throw  the  burthen  of  it  upon  some  individual,  who 
ralione  tenur8e,or  the  inhabitants  of  some  parish  or  district,  who  by  imme- 
morial custom  are  bound  to  repair  it;  and  immemorial  usage  alone  is  a 
sufficient  ground  for  an  indictment  against  a  parish  for  not  repairing  a  bridge. 
R.  0.  Hendon,  4  B.  &  Adol.  628:  R.  v.  Sutton,  3  Ad.  &  E.  595.     See 
tie  precedents,  4  Went.  178   187;  and  see  5  Bu*-.  2594;  13  East,  220; 
1  M.  &  Sel.  435;  12  East,  192;  16  East,  223;4  B.  &  Aid.  623;  6  D. 
&  R.  231 ;  4  B.  &  C.  194:  and  see  generally  Burn's  J.,  by  Chitty,  lit. 
«^  Bridges."     And  if  part  of  a  bridge  be  within  one  county,  &,c.,  and  the 
other  part  within  another  county,   &c.,  each  county  shall  repair  that  part 
of  the  bridge  which  is  within  it.     22  H.  8,  c.  5,  s.  3:  see  R.  v.  Inhabit- 
ants of  Penegoes  and   Machynlleth,  3  D.  ^  R.   383;  2  B.  &C.    166. 
Besides  the  bridge,  the  county  is  bound  to  repair  300  yards  of  the  road 
adjoining  each  end  of  it.     22  H.  8|  c*  5,  s,  9;  and  see  7  East,  583;  5 
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Taunt.  284;  14  East,  477;  4  B.  &  Aid  623-  By  43  G.  3,  c  59,  s. 
5,  DO  bridge  thereafter  to  be  built  in  any  county,  by  or  at  the  expeose  of 
any  individual  or  private  person,  body  politic,  or  corporate, shall  be  deem- 
ed a  county  bridge,  unless  erected  in  a  substantial  and  ccmmodious  man- 
ner, under  the  direction  or  to  the  satisfacti'^n  of  tbs  county  surveyor,  fcc. 
See  R.  p.  Derbyshire,  2  B.  &  Ad.  147:  R.  r.  Lancashire,  2  B.  &  Ad. 
813:  Reg.  v.  Gloucestershire,  C.  &  Mar.  506.  Where  a  county  bridge 
which  had  been  washed  away,  was,  after  the  43  G.  3,  c.  59,  built  wider 
than  before,  and  without  notice  to  the  county  surveyor,  by  the  parisbi 
partly  with  the  old  materials,  and  in  the  sanr^e  line  of  passage  over  the 
river,  it  was  held  that  this  was  not  a  new  bridge  within  the  meaning  of  the 
act,  and  that  the  county  was  still  liable  to  repair  it.  R.  v,  Devon,  5  B. 
&  Ad.  383;  2  Nev.  &M.  212:  see  Reg.  t*.  Inhabitants  of  Addenbury 
East,  1  Dav.  &  M.  324.  The  county  are  not  compellable  to  widen  a 
bridge.     R.  ».  Devon,  4  B.  &  C.  670;  7  D.  &  R.  147. 

As  to  what  is  a  bridge,  and  what  a  culviert,  and  so  part  of  the  bigbwaj, 
seeR.fl.  Oxfordshire,  1  B.  &  Ad.  289<  R.  ».  Whitney,  7  C  t  P.  208; 
Reg.  V.  Derbyshire,  2  G.  &  D.  97. 

The  pleas  and  evidence  are  the  same,  mutatis  mutandis,  with  the  pleas 
and  evidence  in  the  case  of  an  indie tnient  for  not  repairing  a  highwaj. 
(See  ante,  p.  644  et  seq.)  Upon  an  indictment  against  a  private  person 
or  corporate  body  for  not  repairing,  inhabitants  of  the  county,  &c.,  are 
competent  witnesses^  for  the  prosectition.     I  Anne,  st.   1,  c.  lS,s.  13. 

(See  ante,  p.  145.) 
[  *654  ]  *Tlie  costs  of  a  frivolous  defence  to  an  indictment  for  non- 
repair of  a  couuty  bridge,  though  they  cannot  be  given  under 
the  5  &  6  W.  4,  c.  50,  (which  does  not  apply  to  county  bridges,  see  s. 
5),  may  be  obtained,  on  the  certificate  of  the  judge  that  the  defence  was 
frivolous,  under  the  13  G.  3,  c.  78,  s.  64,  which  is  incorporated  into  tbe 
43  G.  3,  c.  58,  s.  1,  and  for  this  purpose  not  repealed  by  the  5  &6  W. 
4,  c.  50.     Reg.  V,  Merionethshire,  Q.  B.,  Trin.  Vac,  1844. 

See  a  precedent  of  an  indictment  for  not  repairing  a  county  gaol,  C. 
C.  C.  318. 


OUur  Casts  of  Mnsance. 


1.  By  Stat  10  &  11  W.  3,  c.  17,  all  lotteries  are  declared  to  be  pub- 
lic nuisances,  (unless  specially  sanctioned  by  act  of  parliament).  2. 
Stage-plays  unlicensed,  booths  and  stages  for  rope-dancers,  roountebanb, 
and  the  like,  are  also  public  nuisances.  4  Bl.  Com.  167.  168.  3.  Tbe 
making  and  selling  of  fireworks  and  squibs,  or  throwing  them  about  in  the 
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street,  is  declared  to  be  a  common  nuisance  by  stat.  9  &  10  W.  3,  c.  7. 
4    A  common  scold  is  deemed  a  public  nuisance.     4  Bl.  Com.  109. 


Sect.  3. 
furious  driving. 

Statute. 

1  G.  4,  c.  4] — Recites  50  (>.  3,  c.  48,  and  enacts,  that  if  any  person 
whatever  shall  be  maimed  or  otherwise  injured  by  reason  of  the  wanton 
or  furious  driving  or  racing,  or  by  the  wilfu)  misconduct  of  any  coachman 
or  other  person  having  the  charge  of  any  stage  coach  or  public  carriage; 
such  wanton  and  furious  driving  or  racing,  or  wilful  misconduct  of  such 
coachman  or  other  person,  shall  be,  and  the  same  is  hereby  declared  to 
be  a  misdemeanor,  and  punishable  as  such  by  fine  and  imprisonment. 
Provided  always,  that  nothing  in  this  act  shall  extend,  or  be  construed  to 
extend,  to  hackney  coaches  being  drawn  by  two  horses  only,  and  not  ply- 
ing for  hire  as  stage  coaches. 

Indictment. 

Commencement  as  ante^  p.  633] — in  the  county  aforesaid,  being  then 
and  there  a  coachman,  and  having  charge  of  a  certain  public  carriage 
called  an  omnibus  ^  any  stage  coach  or  public  carriage^^)  carrying  pas* 
sengers  for  hire,  the  same  not  being  a  hackney  coach,  did  then  and  there 
wantonly  and  furiously  drive  the  same,  and  by  reason  of  such  wanton  and 
furious  driving  of  the  same,  the  same  public  carriage  was  then  and  there 
overturned,  and  one  J.  N.,  who  was  then  and  there  a  passenger  in  and 
by  the  said  public  carriage,  was  thereby  then  and  there  greatly  wounded, 
lamed,  and  injured,  to  the  great  damage  of  the  said  J.  N., 
against  the  form  of  the  statute  in  such  case  *made  and  pro-  [  *665  ] 
vided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Misdemeanor,  fine  and  imprisonment.     1  G.  4,  c.  4. 

Evidence. 

Prove  that  the  defendant  was  coachman  of  the  carriage  as  stated  in  the 
indictment;  prove  th6  furious  driving,  and  the  accident  in  consequence; 
and  pro%'e  the  injury  to  J.  N.,  which  must  be  a  personal  injury. 
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Sect.  4. 
open  and  notorious  lewdness. 

Indictment  against  a  Man  for  publicly  exposing  his  Miked  Perwn, 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.  late  of  the  parish  ofB.,  in  the  county  of  M.,  labourer, 
being  a  scandalous  and  evil-disposed  person,  and  devising,  contriving,  aud 
intending  the  morals  of  divers  liege  subjects  of  our  lady  the  Queen  to  de- 
bauch and  corrupt,  on  the  third  day  of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  on  a  certain  public  and  common  highway  there  situate,  in  the 
presence  of  divers  liege  subjects  of  our  said  lady  the  Queen  then  and 
there  being,  and  within  sight  and  view  of  divers  other  liege  subjects 
through  and  on  the  said  highway  then  and  there  passing  and  repassing,  un- 
lawfully, wickedly,  and  scandalously  did  expose  to  the  view  of  the  said 
persons  so  present,  and  so  passing  and  repassing  as  aforesaid,  the  bodj 
and  person  of  him  the  sard  J.  S.  naked  and  uncovered,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  one  hour;  to  the  great  scandal  of  the 
said  liege  subjects  of  our  said  lady  the  Queen,  to  the  manifest  corruption 
of  their  morals,  in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Fine  or  imprisonment,  or  both.  See  R.  v.  Sir  Charles  Sedley,  10 
St.  Tr.  Ap.  93;  I  Sid.  168;  1  Keb.  620;  and  see  R.  «.  Gallard,  1 
Sess.  Ca«  231:  R.  v.  Crunden,  2  Camp.  89;  1  B.  &  AdoL  933:  R^. 
V.  Rowel,  3  Q.  B,  180;  2  G.  &  D,  618;  (ante,  p.  487).  Prove  tbe 
offence  as  laid;  the  time  is  not  material. 

As  to  selling  obscene  prints  or  books,  see  ante,  p.  534;  and  as  to 
keeping  a  bawdy*house,  see  ante,  p.  635. 


r  *656  ]  *Sect.  6, 

GAMINO. 

Statute. 


9  Anne,  c.  11,  s.  5] — ^Enacts,  that  if  any  person  or  persons,  whatso- 
ever, at  any  time  or  times  after  the  said  first  day  of  May,  1711,  do  or 
shall,  by  any  fraud  or  shift,  cosenage,  circumveDtion,  deceit,  or  unlawful 
devaco,  or  iU  practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or 
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any  the  games  aforesaid  (t.  e.  carcb»  dice,  tables,  or  other  games  what* 
eFer),  or  in  or  by  bearing  a  share  or  part  in  the  stakes,  wagers,  or  ad- 
ventures or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall 
play  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  themselves,  or  to  any 
other  or  others,  any  sum  or  sums  of  money,  or  other  valuable  thing  or 
things  whatsoever,  or  shall,  at  any  one  time  or  sitting,  win  of  any  one  or 
more  person  or  persons  whatsoever,  above  ihe  sum  or  value  of  ten  pounds, 
that  then  every  person  or  persons  so  winning  by  such  ill  practices  as  afore- 
said, or  winning  at  any  one  time  or  sitting  above  the  said  sum  or  value  of 
ten  pounds,  and  being  convicted  of  any  of  the  said  offences,  upon  an  in* 
dictment  or  information  to  be  exhibited  against  him  or  them  for. that  pur- 
pose, shall  forfeit  &ve  times  the  value  of  the  sum  or  sums  of  money,  or 
other  thing,  so  won  as  aforesaid;  and  in  case  of  such  ill  practice  as  afore- 
said, shall  be  deemed  infamous,  and  suffer  such  cwporal  punishment  as  in 
cases  of  wilful  perjury;  and  such  penalty  to  be  recovered  by  such  per- 
son or  persons  as  shall  sue  for  the  same  by  such  action  as  aforesaid. 

IS  G.  2,  c.  34,  s.  1] — Enacts,  that  if  any  person,  after  the  commence- 
ment of  this  act,  shall  win  or  lose  at  play,  or  by  betting,  at  any  one  time, 
the  sum  or  value  of  ten  pounds,  or  within  the  space  of  twenty-four  hours, 
the  sum  or  value  of  twenty  pounds,  such  person  shall  be  liable  to  be  in- 
dicted for  such  offence  within  six  months  after  it  is  committed,  either  be- 
fore his  Majesty^s  justices  of  the  King's  bench,  assize,  gaol  delivery,  or 
grand  sessions;  and  being  thereof  legally  convicted,  shall  be  fined  five 
times  the  value  of  the  sum  so  won  or  lost;  which  fine  (after  such  charges 
as  the  court  shall  deem  reasonable  allowed  to  the  prosecutors  and  evidence 
out  of  the  same)  shall  go  to  the  poor  of  the  parish  or  place  where  such 
offence  shall  be  committed. 

8  &  9  Vict.  c.  109,  s.  2 — Evidence  of  House  being  common  Gam- 
ing'houie] — Enacts,  that  in  default  of  other  evidence  proving  any  house 
or  place  to  bl  a  common  gaming-house,  it  shall  be  sufficient,  in  support  of 
the  allegation  in  any  indictment  or  information  that  any  house  or  place  is  a 
common  gaming-house,  to  prove  that  such  house  or  place  is  kept  or  used 
for  playing  therein  at  any  unlawful  game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  players  exclusively  of  the  others,  or  that  the  chances 
of  any  game  played  therein  are  not  alike  favourable  to  all  the  players  in- 
cluding among  the  players  the  banker  or  other  person  by  whom  the  game 
is  nonaged,  or  against  whom  the  other  players  stake,  play  or  bet;  and 
every  such  house  or  place  shall  be  deemed  a  common  gaming-house, 
such  as  is  contrary  to  law,  and  forbidden  to  be  kept  by  the 
said  act  of  King  Henry  VIJI  (33  H.  8,  •c.  9),  and  by  aU  [  •657  ] 
other  acts  conuining  any  provision  againat  unlawful  games  or 
gaming  bouses. 
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Sect.  5] — ^Enacts,  that  it  shall  not  be  necessary  in  support  of  anjr 
infurmation  for  gaming  in,  or  saffering  any  games  or  gaming  in,  or  for 
keeping  or  using,  or  being  concerned  in  the  management  or  conduct  of,  a 
common  gaming-house,  to  pro?e  that  any  person  found  playing  at  any 
game  was  playing  for  any  money,  wager,  or  stake. 

Sect.  17] — Cheating  at  play  puniihable  as  obtaining  Monty  by  fabe 
Pretences.'] — Enacts,  that  every  pers.on  who  shall  by  any  Fraud  or  unlaw- 
ful device  or  ill  practice  in  playing  at  or  with  cards,  dice,  tables,  or 
other  game,  or  in  bearing  a  part  in  the  stakes,  wagers,  or  adventures,  or 
in  betting  on  the  sides  or  hands  of  them  that  do  play,  or  in  wagering  on 
the  event  of  any  gam<*,  sport,  pastime,  or  exercise,  win  from  any  other 
person,  to  himself,  or  any  other  or  others,  any  sum  of  money  or  valuable 
thing,  shall  be  deemed  guilty  of  obtaining  such  money  or  valuable  thing 
from  such  other  person  by  a  false  pretence,  with  intent  to  cheat  or  de- 
fraud such  person  of  the  same,  and  being  convicted  thereof  shall  be  pun- 
ished accordingly. 


Indictment  for  Winning  Money  at  Cards^  4^c.,  by  Fraud, 

Middlesex,  to  wit: — The  jurors  of  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  ioi  the  county  of  M.,  la- 
bourer, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
by  fraud,  shift,  cosenage,  circumvention,  deceit,  unlawful  device,  and  ill 
practice,  in  playing  at  and  with  cards,  to  wit,  at  a  certain  game  of  cards 
called  Rouge  el  notr,  with  one  J.  N.,  unlawfully  did  win,  obtain  and  ac- 
quire to  himself  a  large  sum  of  money,  to  wit,  the  sum  of  sixty  pounds, 
of  the  monies  of  the  said  J.  N.,    [or  certain  valuable  things  to  wit,  one 

of  the  value  of ,  and  one of  ihe  value  of ,  of  the 

goods  and  chattels  of  the  said  J.  N.,  or  being  the  property  of  the  said  J. 
N.];  to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all 
others  in  the  like  case  ofTending,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

The  defendant  shall  forfeit  five  times  the  value  of  the  money  or  other 
thing  toon^  shall  be  deemed  infamous^  and  shall  suffer  corporal  punish- 
ment j  as  in  the  case  of  perjury,  9  Anne^  c.  14,  s.  5.  Jis  to  the  penal- 
ty^ however  J  it  is  not  included  in  the  judgment^  but  an  action  must  after- 
wards'be  brought  to  recover  it.  R.  v.  Lookupy  2  Str.  1048.  This  sec- 
tion of  the  aatute  extends  to  "  cardsy  dice,  tables,  tennis,  bowls,  and  other 
game  or  games  whatsoever;*^  it  extends  not  only  to  the  winner,  iui  aba 
to  persons  «  bearing  a  share  or  part  in  ths^akes,  wagers,  or  siivonhares,^^ 
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or  ^*  belling  on  the  sides  or  hands  of  such  as  do  play  as  aforesaid.*^  See 
the  precedents^  6  Went.  383,  391.  If  it  be  doubtful  at  what  game  they 
played^  add  a  count  omitting  the  name  of  the  game. 

The  defendaot  may  also  be  punished  as  for  obtaining   money  by  (i  Ise 
pretences.     (See  antei  p.  290);  8  ft  9  Vict.  c.  109,  s.  17. 

tividenee* 

To  maintaid  this  indictment,  it  !s  necessary  hot  only  to 
prove  that  *J.  S.  won  of  J.  N.  the  money,  &.C.,  laid  in  the  [  *658  ] 
indictment,  or  some  part  of  it,  see  R.  v.  Darnley,  1  Stark. 
R.  359,  but  also  16  prove  that  it  was  won  by  *^  fraud,  shift,  cosenage, 
circumvention,  deceit,  unlawful  device,  6r  111  practice.*'  See  R.  v. 
Rogier,  2D.  kR.  431;  T  B.  &  C.  272,  (ante,  p.  638).  A  variance 
between  the  indxtment  and  evidence,  as  to  the  game  played  (ff  stated), 
would  be  fatal. 


Indictment  /or  Winning  more  than  Ten  PoMd$  at  one  Sitting. 

Commencement  as  in  the  last  Precedent] — in  the  county  aforesaid,  by 
playing  at  and  with  cards,  to  wit,  a:  a  ceriain  game  rt  cards  called  Rouge 
el  noir^  with  one  J.  N.,  unlawfully  did  win  of  the  said  J.  N.,  at  one  time 
and  sitting,  above  the  sum  and  value  of  ten  pounds,  that  is  to  say,  the 
sum  of  sixty  pounds,  of  the  monies  of  the  said  J.  N.,  to  the  great  dam- 
age of  the  said  J  N.,  &c.  &c.,  at  in  <he  last  precedent. 

Tlu  defendant  shall  forfeit  Jwe  times  the  value  of  the  money  or  other 
thing  won.  9  •difine,  e.  14,  s.  5,  (ante,  p.  656).  Upon  this  statute^ 
however^  Ihe  judgment  was  merely  quod  convictus  est,  and  an  action  must 
afterwards  have  been  brought  for  the  penalty;  R.  v.  Lookup j  2  Sir. 
1048;  6ti/,  by  18  O.  2,  c.  34,  s.  8,  the  court  shall  set  the  fine  of  Jive 
times  Ihe  value,  ^c.  which  finCy  after  deducting  from  it  such  charges  as 
the  court  shall  deem  reasonable  to  be  allowed  to  the  proHcutor^  and  for 
evidence^  shall  go  to  the  poor  of  the  parish  or  place  where  the  offence  was 
committed. 


Evidence. 

All  the  the  prosecutor  has  to  prove  is,  that  J.  S.  won  of  J.  N.,  at 
one  sitting,  a  sum  exceeding  ten  pounis,  at  the  game  specified  in  the  in- 
dietment.  Where  two  persons  played  at  cards  from  Monday  evening  to 
Tuesday  evening,  without  imermission,  except  an  hour  or  twn  at  dinner, 
&c.,  it  was  holden  to  be  one  silling,  within  the  mtaning  of  the  above 
statutes.     Bones  v.  Booth,  2  W.  BK  1226. 

98 
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Sect.  6. 
offences  relatiifo  to  oamb. 

StaiuU. 

9  G.  4,  c.  64,  s.  4 — LimiUUion  of  Proceedingi] — ^Enacts,  that  ibe 
prosecution  for  every  offence  punisbable  upjo  summary  con?iction,  by 
Tirtue  of  this  act,  shall  be  conimenced  within  six  calendar  months  after 
the  commission  of  the  ofieoce;  and  tbe  prosecution  for  CYcry  oflfence 
punishable  upon  indictment,  or  otherwise  ttian  upon  summary  coDviction, 
by  virtue  of  this  act,  shall  be  commenced  within  twelve  calendar  mooths 
ftfter  the  commission  of  such  offence. 

Sect.  8 — Conviction — Evidence] — Enacts,  that  on  every  conviction 
under  this  act  for  the  6rst  or  second  offence,  tbe  coDTictiog 
[  *659  ]  justices  *shall  return  the  same  to  the  next  quarter  sessions  for 
the  county,  riding,  division,  city,  or  place  wherein  such  oflence 
shall  have  been  committed;  and  tbe  record  of  such  conviction,  or  any 
copy  thereof,  shall  be  evidence  in  any  prosecution  to  be  instituted  against 
the  party  thereby  convicted  for  a  second  or  third  offence;  and  the  clerk 
of  the  peace  shall  immediately  on  such  return  make,  or  cause  to  be  made, 
a  memorandum  of  such  conviction  in  a  register  to  be  kept  by  bun  of  the 
names  and  places  of  abode  of  the  persons  so  convicted,  and  shall  state 
whether  such  conviction  be  the  first  or  second  conviction  of  the  offending 
party. 

Sect.  12— FF%a/ niirA^]— Provides  and  enacts,  that  for  tbe  purposes 
of  this  act,  the  night  shall  be  considered  and  is  hereby  declared  to  com- 
mence from  the  expiration  of  the  first  hour  after  sunset,  and  to  conclude 
at  the  beginning  of  the  last  hour  before  sunrise. 

Sect.  13 — What  Game] — ^Enacts,  that  for  the  purpose  of  this  act,  the 
word  *'  game"  shall  be  deemed  to  include  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards. 


TAKING    GAME    AFTER   TWO    PREVIOUS    CONVICTIONS. 

Statute. 
9  G.  4,  c.  69,  8.  1.]— Whereas  an  act  was  pasaed  ia  tbe  fifty-seveoth 
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year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled 
^^  ^n  Act  for  PrevtfUion  of  Penons  going  armed  by  JfigfU  for  the  cb- 
ilruetion  of  Game;  and  for  repealing  an  *Aci  made  in  the  last  Session  of 
Parliament^  relative  to  Rogues  and  Fagabonds;^^  and  whereas  the  prac- 
tice of  going  out  by  night  for  the  purpose  of  destroying  game,  has  never- 
theless very  much  increased  of  late  years,  and  has,  in  very  many  instan- 
ces led  to  the  commission  of  murder,  and  of  other  grievous  offences; 
and  it  is  expedient  to  repeal  the  said  recited  act,  and  to  make  more  effec- 
tual provisions  than  now  by  law  exist  for  repressing  such  practice;  be  it 
enacted  that  the  said  recited  act  shall  be  and  the  same  is  hereby  repealed, 
except  so  far  as  the  same  repeals  any  other  acts;  and  if  any  person  shall^ 
after  the  passing  of  this  act,  by  n^ht,  unlawfully  take  or  destroy  any 
game  or  rabbits  in  any  land,  whether  open  or  inclosed,  or  shall  by  night 
unlawfully  enter  or  be  in  any  land,  whether  open  or  inclosed,  with  any 
gun,  net,  engine,  or  other  instrument,  for  the  purpose  of  taking  or  de- 
stroying game,  such  offender  shall,  upon  conviction  thereof  before  two 
justices  of  the  peace,  be  committed  for  the  first  offence  to  the  common 
gaol  or  house  of  correction,  for  any  period  not  exceeding  three  calendar 
months,  there  to  be  kept  to  bard  labour,  and  at  the  expiration  of  such  pe- 
riod shall  find  sureties  by  recognisance,  or  in  Scotland  by  bond  of  cau- 
tion, himself  in  ten  pounds,  and  two  sureties  of  five  pounds,  or  one  surety 
in  ten  pounds,  for  his  not  so  offending  again  for  the  space  of  one  year 
next  folk>wing;  and  in  case  of  not  finding  such  sureties,  shall 
be  further  imprisoned  and  kept  to  *hard  labour  for  the  space  [  *660  ] 
of  six  calendar  months,  unless  such  sureties  are  sooner  found; 
and  in  case  such  person  shall  so  offend  a  second  time,  and  shall  be  there- 
of convicted  before  two  justices  of  the  peace,  he  shall  be  committed  to 
the  common  gaol  or  house  of  correction  for  any  period  not  exceeding  six 
calendar  months,  there  to  be  kept  to  hard  labour,  and  at  thie  expiration  of 
such  period  shall  find  sureties  by  recognisance  or  bond  as  aforesaid,  him- 
self in  twenty  pounds,  and  two  sureties  in  ten  pounds  each,  or  one  surety 
in  twenty  pounds,  for  his  not  so  offending  again  for  the  space  of  two 
years  next  following;  and  in  case  of  not  finding  such  sureties,  shall  be 
further  imprisoned  and  kept  to  hard  labour  for  the  space  of  one  year,  unless 
such  sureties  are  sooner  found;  and  in  case  such  person  shall  so  offend  a 
third  time,  be  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  there- 
of, shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
seas  for  sevfen  years,  or  to  be  imprisoned  and  kept  to  h'>rd  labour  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding  two 
years;  and  in  Scotland,  if  any  person  shall  so  offend  a  first,  setrond,  or 
third  time,  he  shall  be  liable  to  tc  punished  in  like  manner  as  is  hereby 
provided  itt  each  case. 

7  ft  8  Vict.  c.  39,  8.  \]—RecUes  the  9  G.  4^  e.  69,  s.  I,  and  thai  the 
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provisions  of  that  act  have  been  evaded  and  defeated  by  the  dntrmciian^  by 
fE^rmed  persons  at  nighty  of  game  or  rabbitSy  not  tipon  open  or  isulosed 
landSj  as  described  in  the  said  act,  but  upon  public  roads  and  highwaysj 
and  other  roads  and  paths  leading  through  such  landsy  and  also  ai  the 
gatesy  outletSy  and  openings  between  such  lands  and  roadsy  highways^  and 
pathsy  so  that  not  only  has  the  destruction  of  gams  [and  [rabbits  not  been 
prevented,  but  the  risk  of  murder  and  other  grievous  offences  contemplated 
by  the  said  act  has  been  increasedy  4^c.:  and  enact?,  that  Troro  and  after 
the  passing  of  this  act,  all  the  pains,  punishoients,  and  forfeitures  imposed 
by  the  said  act  upon  persons  by  night  unlawfully  taking  or  destroying  any 
game  or  rabbits  in  any  hnd  0|>en  or  inclosed,  as  therein  set  forth,  shall  be 
applicable  to  and  imposed  upon  any  person  by  night  unlawfully  taking  or 
destroying  nny  game  or  i^bbits  on  any  public  road,  highway,  or  path,  or 
the  sides  thereof,  or  at  the  openings,  outlets,  or  gates  from  am  such  land 
into  any  such  public  road,  highway,  or  path  in  the  like  manner  as  upon 
any  land,  open  or  inclosed;  and  it  shall  be  lawful  for  the  owner  or  occu- 
pier of  any  land  adjoining  either  side  of  that  part  of  such  road,  highway, 
or  patjh  where  the  offender  shall  be,  and  the  gamekeeper  or  servant  of 
S0eb  owner  or  occupier,  and  any  person  assisting  such  gamekeeper  or  set* 
vant,  and  for  all  the  persons  authorized  by  the  said  act  to  apprehend  any 
offender  against  the  provisions  thereof,  to  seize  and  apprehend  any  person 
offending  against  the  said  act  or  this  act;  and  the  said  act,  and  all  the 
powers,  provisions,  authorities,  and  jurisdictions,  therein  or  thereby  con- 
tained or  given,  shall  be  as  applicable  for  carrying  this  act  into  execution, 
as  if  the  same  bad  been  herein  specially  set  forth. 

Indictment, 

Commencement  as  antCy  p  208,  sfating  the  two  former  Convictions]— 
And  the  jurors  aforesaid,  upon    their   oath  aforesaid,   do  further  pre- 
sent, that  the   said  J.    S.  late  of  the  parish  of  B.,    in  the 
•county  of  M.,  labourer,   afterwards,  and  after  he  had  been  [  *661  ] 
so  twice  convicted  as  aforesaid,  and  within  twelve  calendar 
months  now  last  past,  to  wit,  on  the  third  day  of  August,  in  the  year  last 
aforesaid,  about  the  hour  of  eleven  in  the  night  of  the   same  day,  at  the 
parish  of  B.,  in  the  said  county  of  M.,  d;d  by  night  unlawfully  take  and 
destroy  certain  game  and  rabbits,  to  wit,  one  pheasant  and  two  rabbits, 
in  certain  land  ("  any  la^d  whether  open  or  inchsed'')  io  the  occupation 
of  J.  N.,  there  situate,  [or^  unlawfully  enter  certain   land  in  the  occupa- 
lipn  of  J,  N.,  there  situate,  and  was  then  and  there  by  night  unkwfoUy 
m  the  said  land  with  a  certain  gun,  ("  gun,  nci,  engincy  or  other  instrw 
wien/"),  for  tbe  purpose  then  and  there,   by  night  as  aforesaid,  of  taking 
^r  desiorying  game] ;  against  the  form  of  the  statute  in  such  case  madtf 
ftnd  proWded,  abcI  against  the  peace  of  ^r  lad>  jthe  Qu<^,  her  crown 
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and  dignity.  If  the  offence  was  committed  on  any  p^lic  road^  highway^ 
or  patk^  or  the  tides  thereof  or  at  any  openings  ontki^  or  gate  from  any 
land  into  any  such  roady  «$^c.,  state  it  accordingly.  7^8  Vict,  c,  29, 
s.  1. 

Misdemeanor,  traosportatioD  for  seven  years,  or  imprisonment  and  hard 
labour  not  exceeding  two  years.     9  G.  4,  c.  69,  s.  1. 

Evidence. 

Prove  the  two  former  convictions  by  the  production  of  the  origirals, 
or  by  examined  copies.  (See  anle,  p.  127;  and  9  6.  4,  c.  69,  s.  8, 
ante,  p.  658).  Prove  the  identity  of  th<>  defendant.  And  prove  the 
third  offence,  as  stated  in  the  indictment.  It  must  have  been  committed 
ID  the  night  time,  that  is,  some  time  between  the  expiration  of  the  first 
hour  after  sunset,  and  the  beginning  of  the  last  hour  before  sunrise;  9  6. 
4,  c.  69,  s,  15;  but  a  variance  between  the  hour  stated  and  that  proved 
will  not  be  material.  It  must  also  appear  that  the  offence  was  committed 
within  twelve  calendar  months  before  tbe  prosecution.  See  the  evidence 
under  the  next  precedent. 


THREE  OR  MORE  ENTERING  LAND  IN  THE  NIGHT,    TO  TAKE  GAME, 

ARMED. 

Statute. 

9  G.  4,  c.  69,  s.  9] — Three  Persons  armed  taking  Game^  ^c] — 
Enacts,  that  if  any  persons,  to  the  number  of  three  or  more  together, 
shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open  or  inclosed, 
for  the  purpose  of  taking  or  destroying  game  or  rabbits,  any  of  such 
persons  being  armed  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or 
any  other  offensive  weapon,  each  and  every  of  such  persons  shall  be 
guilty  of  a  misdemeanor,  and,  being  convicted  thereof  before  the  justices 
of  gaol  delivery,  or  of  the  court  of  great  sessions,  of  the  county  or 
place  in  which  the  offence  shall  be  committed,  shall  be  liable,  at  tbe  dis- 
cretion of  the  court,  to  be  transported  beyond  seas  for  any  term  not  ex- 
ceeding fourteen  years  nor  less  than  seven  years,  or  to  be  im- 
prisoned and  kept  to  hard  labour  for  any  *term  not  exceeding  [  *662  ] 
three  years;  and  in  Scotland  any  person  so  offending  shall  be 
liable  to  be  punished  in  like  manner. 

7  &  8  Vict.  c.  29,  s.  I. —(Ante,  p.  660). 
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Bvidenee* 

Prove  that  the  deieodants,  with  others,  io  the  number  of'  three  or  mord, 
entered  and  were,  id  the  night  lime,  (that  is  to  say,  some  time  between  the 
expiration  of  the  6rst  hour  after  sunset,  and  the  beginning 
*of  the  last  hour  before  simrise,  9  6.  4,  c.  96, «.  12,  (ante,  p.  [  *663  ] 
659}),  in  certain  land  in  the  occupation  of  J.  N.,  and  situate 
as  described  in  the  indictment.  A  variance  in  the  local  situation,  occu- 
pation, or  the  name  of  the  close,  if  it  be  stated,  will  be  fatal.  R.  «. 
Owen,  1  Mood.  C.  C.  118.  All  the  defendants  should  be  proved  to 
have  been  at  the  place  in  question.  Where  the  indictment  charged  that 
the  prisoners  were  with  others  on  Redborough-hill  brake,  and  one  only 
was  seen  there,  the  others  being  in  a  wood  separated  therefrom  by  a 
high  road,  Patteton^  J.,  held  the  indictment  not  proved,  as  all  must  be 
proved  to  have  been  in  the  place  mentioned.  R.  v,  Powsel,  6  C*  &  P. 
398. 

Prove  that  they  entered  tbe  land  for  the  purpose  of  taking  and  destroy- 
ing game,  (that  is,  hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game  and  bustards,  9  G.  4,  c.  69,  s.  13,  (ante,  p.  608)), 
or  rabbits  there.  Upon  an  indictment  on  the  repealed  stat.  57  6.  3,  c. 
90,  for  having  entered  a  close,  &c.,  with  intent  then  and  there  illegally  to 
destroy  game,  Ac,  the  jury  found  that  the  defendant  was  In  pursuit  of 
game,  but  could  not  say  whether  in  tha  close  mentioned  in  the  indictment 
or  not;  and  the  defendant  having  been  convicted,  the  judges  held  the  con- 
viction wrong,  because  the  entry  with  intent  to  kill  was  confined  by  the 
indictment  to  tbe  ck>se  specified,  and  it  was  therefore  necessary  to  prove 
tbe  intent  as  to  that  close.  R.  v,  Barbam,  1  Mood.  C.  C.  151:  R.  v. 
Capewell,  5  C  &  P.  549:  R.  e.  Gainer,  7  C.  &  P.  231.  The  intent 
is  proved  by  circumstances  from  which  the  jury  may  infer  it,  as  that  the 
land  was  a  preserve  for  game,  or  that  the  defendants  discharged  guns 
there,  or  that  they  actually  took  game  or  rabbits  there,  which  is  the  best 
possible  evidence  of  the  intent.  AH  who  are  at  tbe  place,  each  acting  his 
part,  with  tbe  common  intent  of  taking  game  in  the  land  mentioned  in  the 
indictment,  are  equally  guilty,  though  some  of  them  only  are  bodily  on 
the  land;  if,  therefore,  some  be  watching  on  the  outside  of  a  preserve 
to  give  ao  alarm  if  necessary,  they  may  equally  be  convicted  with  those 
who  actually  enter  tbe  preserve.  R.  v.  Passey,  7  C.  &  P.  282:  R.  e. 
Lockett,  Id.  300:  R.  e.  Andrews,  2  M.  &  Rob.  97.  Sed  quaere; 
see  Reg.  e.  Scotton,  6  Q.  B.  493.  See  now  the  7  &  8  Vict.  c.  29,  s. 
1,  (ante,  p.  660).  But  not  if,  some  of  them  being  on  tbe  land  in  ques- 
tion,  another  is  poacbing  independently  of  them  on  adjoining  land.  Reg. 
e.  Nickless,  8  C.  &  P.  737.  Tbe  sending  in  of  a  dog  to  driVe  hares 
into  a  net  set  in  tbe  fence  is  not  an  entering  of  the  land  within  the  stat- 
ute,   lb. 
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Prove  that  the  defeodants,  or  some  or  one  of  tbera,  were  armed  with  n 
gun  or  other  offensive  weapon,  as  stated  in  the  indictment.  (See  ante^ 
p.  633).  A  stick  or  bludgeon  is  not  an  offensive  weapon,  unless  the 
jury  find  that  the  defendant  took  it  with  him  for  the  purpose  of  offence* 
R.  V.  Palmer,  1  M.  dt  Rob.  70:  R.  v.  Fry,  2  M.  &  Rob.  42.  Large 
stones  are  offensive  weapons,  if  the  jury  are  satisfied  that  they  were  of  a 
description  capable  of  inflicting  serious  injury  if  used  offensively,  and  that 
they  were  brought  and  used  by  the  defendants  for  that  purpose.  R.  v. 
Grice,  7  C.  &  P.  893.  The  words  of  the  statute  ar^,  *'  any  of  such 
persons  being  armed,"  &c.  If  one  of  the  party  be  armed,  with  the 
knowledge  of  the  rest,  it  will  support  the  allegation  that  they  were  all 
armed;  R.  if.  Smith,  R.  &  R.  368:  Reg.  v.  Goodfellow,  1  C.  ft  K. 
724:  and  it  is  not  necessary  that  any  of  the  party  should  be  actually 
armed  at  the  moment  they  are  discovered,  if  there  be  evidence 
[  *664  ]  to  satisfy  the  jury  that  they  were  armed  on  the  *land.  Upon 
an  indictment  on  the  repealed  statute,  for  being  found  armed, 
it  appeared  that  the  flash  of  the  gun  was  seen  in  a  wood,  but,  before  the 
defendants  were  discovered,  fhey  had  abandoned  their  arms,  and  were 
found  creeping  away  upon  their  knees;  the  judges  held  that  they  were 
armed  within  the  meaning  of  that  statute.  R.  v\  Nash,  R.  &  R.  386. 
It  would  be  within  the  words  of  this  statute,  if  one  of  the  party  was 
armed  without  the  knowledge  of  his  companions,  but  the  contrary  was 
decided  upon  the  repealed  statute;  R.  v.  Southern,  R.  &  R.  444;  and 
it  may  be  doubtful  how  far  such  a  case  would  come  within  the  intention  of 
the  legislature  in  this  particular  act.  Where  the  indictment  charged  that 
the  defendants,  A.  &  B.,  together  with  another  person,  entered  certain 
land,  '^  the  said  A.  &  B.  then  and  there  being  armed,"  it  was  held  that 
this  allegation  was  not  supported  by  proof  that  the  third  person  was  arm- 
ed, and  that  A.  fe  B.  were  not  so.  Reg.  v.  Davis,  8  C.  &  P.  759: 
but  see  Reg.  v.  Goodfellow,  1  C.  &  K.  724. 

Lastly,  it  must  be  proved  that  the  offence  was.  committed  within  twelve 
calendar  months  next  before  the  prosecution.  9  G.  4,  c.  69,  s.  4,  (ante, 
p.  658).  See  R.  v.  Killminster,  7  C.  &  P.  228:  Reg.  v.  Austin,  1 
C.  &  K.  621;  (ante,  p.  61). 


Sect,  t, 

SETtiNO    SPRING    GUNS,    8l6. 

SiatiUe. 

7  &  8  6.  4,  c.  18,  s.  1] — Whereas  it  is  expedient  to  prohibit  the  set- 
ting of  spring-guns  and  man-traps,  and  other  engines  calculated  to  destroy 
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human  life,  or  inflict  grievous  bodily  harm:  be  it  therefore  enacted,  that, 
from  and  after  the  passing  of  this  act,  if  any  person  shall  set  or  place,  or 
cause  to  be  set  or  placed,  any  spring-gun,  man-trap,  or  other  engine  cal- 
culated to  destroy  hunaan  life  or  inflict  grievous  bodily  harm,  with  intent 
that  the  same  or  whereby  the  same  may  destroy  oi^  inflict  grievous  bodily 
harm  upon  a  trespasser  or  other  person  coming  in  contact  therewith;  the 
person  so  setting  or  placing,  or  causing  to  be  set  or  placed,  such  gun, 
trap,  or  engine  as  aforesaid,  shall  be  guilty  of  a  misdemeanor. 

Sect.  2] — Provides,  that  nothing  herein  contained  shall  extend  to  make 
it  illegal  to  set  any  gin  or  trap  such  as  may  have  been  or  may  be  usually 
set  with  the  intent  of  destroying  vermin. 

Sect.  3] — Enacts  and  declares,  that  if  any  person  shall  knowingly  and 
wilfully  permit  any  such  spring-gun,  man-trap,  or  other  engine  as  afore- 
said, which  may  have  been  set,  fixed,  or  left  in  any  place  then  being  in  or 
afterwards  coming  into  his  or  her  possession  or  occupation  by  some  other 
person  or  persons,  so  continue  so  set  or  fixed;  the  person  so  permitting 
the  same  to  continue  shall  be  deemed  to  have  set  and  fixed  such  gun, 
trap,  or  engine,  with  such  intent  as  aforesaid. 

Sect.  4] — Provides  and  enacts,  that  nothing  in  this  act  shall 
be  *deemed  or  construed  to  make  it  a  misdemeanor,  within  the  [  '^665  ] 
meaning  of  this  act,  to  set  or  cause  to  be  set,  or  to  be  continu- 
ed set,  from  sunset  to  sunrise,  any  spring-gun,  man-trap,  or  other  engine 
which  shall  be  set  or  caused  or  continued  to  be  set  in  a  dwelling-house  for 
the  protection  thereof. 

Indictment. 

Commencemeniasanteyp.  662]— 'in  the  county  aforesaid,  did  unlawfully 
set  and  place,  and  did  cause  to  be  set  and  placed,  in  a  certain  garden  there 
situate,  a  certain  spring-gun,  which  was  then  and  there  loaded  and  charged 
with  gunpowder  aqd  divers  leaden  shot,  with  intent  then  and  there  that 
the  said  spring-gun,  so  loaded  and  charged  as  aforesaid,  should  inflict 
grievous  bodily  barm  upon  any  trespasser  who  might  come  in  contact 
therewith;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen^  her  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment,  or  both.     7  ft  8  G.  4,  c.  18. 

Evidence, 

Prove  that  the  defendant  placed  or  continued  (see  7  &  8  G.  4,  c.  IS, 
8.  S,  sopra)  the  spring-gun  loaded  in  a  place  where  persons  might  come 
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10  contact  with  it;  and  if  any  injury  was  in  reality  occasioned,  state  it  m 
the  indictment,  and  prove  it  as  laid. 

The  intent  can  only  be  inferred  from  circumstances;  (see  ante,  p. 
104);  as  the  position  of  the  gun,  the  declarations  of  the  defendant^  and  so 
forth.     Any  injury  actually  done  will  be  strong  evidence  of  the  intent. 

This  statute  ap[dies  only  to  instruments  set  with  an  iniention  to  do 
grievous  bodily  harm  thereby  to  buotao  beings,  or  whereby  grievous  bodi- 
ly harm  is  actually  done  to  a  human  being;  not,  therefore,  to  dog^ipean 
set  by  a  man  in  bis  own  land.     Jordin  i^.  Crump,  8  M.  &  W.  782. 


Sect.  S. 
taking  up  dead  booics. 

IndictmerUfor  digging  up  and  carrying  away  ct  Dead  Body 

Middlesex,  to  wit : — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  churchyard  of  and  belonging  to  the  parish  church  of  the 
said  parish,  there  situate,  unlawfully  and  wilfully  did  break  and  enter,  and 
the  grave  there  in  which  one  J.  N.,  deceased,  had  lately  before  then  been 
interred,  and  then  was,  with  force  and  arms,  unlawfully,  wilfully,  and  in- 
decently did  dig  open,  and  then  and  there  the  body  of  him  the  said  J.  N. 
out  of  the  grave  aforesaid,  unlawfully,  wilfully,  and  indecently  did  take  and 
carry  away:  in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the  evif 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment,  or  both.    R.  v.  Lyn,  2  T.  R.  733: 

R.  f.  Giles,  R.  &  R.  366,  n.:  R.  v.  Cuodick,  D.  &  R.N. 

[  *666  ]  P.  13.  *If  the  body  cannot  be  recognized,  state  it  to  be  the 

body  of  a  person  to  tlie  jurors  aforesaid  unknown;  and  if  it  be 

doubtful  from  what  place  the  body  was  taken,  see  R.  JfeR.  366,  n. 

See  2  &  3  W.  4,  c.  75,  the  bet  regulating  the  schools  of  anatomy. 

Evidtnct, 

Prove  that  the  defendant  dug  up  the  body;  and  the  slightest  removal  of 
it  would,  it  seems,  be  sufficient  to  constitute  the  offence.     Or,  prove  that 
the  body  was  found  in  the  defendant's  possession,  and  that  it  had  been 
previously  interred  in   the  churchyard  mentioned  in  the  indictment;  from 
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which  the  jury  may  fairly  presume  that  the  defendant  was  the  person  who 
dug  it  up  or  removed  it. 


Sect.  9. 
disturbing  public  worship. 

SlaMe. 

52  6.  3,  c.  155,  s.  12] — ^Enacts,  that  if  any  person  or  persons,  at 
any  time  after  the  passing  of  this  act,  do  and  shall  wilfully  and  malicious- 
ly or  contemptuously  disquiet  or  disturh  any  meeting,  assembly,  or  con- 
gregation of  persons  assembled  for  religious  worship,  permitted  or  author- 
ised by  this  act,  or  any  former  act  or  acts  of  parliament,  or  shall  in  any 
way  disturb,  molest,  or  misuse  any  preacher,  teacher,  or  person  ofEciat- 
ing  at  such  meeting,  assembly,  or  congregation,  or  any  person  .or  persons 
there  assembled,  such  person  or  presons  so  offending,  upon  proof  thereof 
before  any  justice  of  the  peace  by  two  or  more  credible  witnesses,  shall 
find  two  sureties,  to  be  bound  by  recognisances  in  the  penal  sum  of  fifty 
pounds,  to  answer  for  such  ofTetice,  and,  in  default  of  such  sureties,  shall 
be  committed  to  prison,  there  to  remain  till  the  next  general  or  quarter 
sessions;  and  upon  conviction  of  the  said  offence,  at  the  said  general  or 
quarter  sessions,  shall  suffer  the  pain  and  penalty  of  forty  pounds. 

Indictment  for  disitwbing  a  Congrtgalion  of  Baptists  during  Divine  Ser- 

viee. 

Westmoreland, -to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the 
peace  holden  at  Appleby,  in  and  for  the  county  of  Westmoreland,  on  the 
day  of ,  in  the  first  year  of  the  reign  of  our  sovereign  lady  Vic- 
toria, of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  defen- 
der of  the  faith,  before  A.  B.  andC.  D.,  esquires,  and  others  their  as- 
sociates, justices  of  our  said  lady  tl)e  Queen,  assigned  to  keep  the  peace 
of  our  said  lady  the  Queen  in  the  said  county,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  in  the  said  coun- 
ty committed,  J.  N.,  clerk,  teacher,  and  preacher  to  a  congregation  of 
Protestants  dissenting  from  the  Church  of  England  scrupling  infant  bap- 
tism, did  then  and  there,  pursuant  to  the  statute  in  such  case 
*made  and  provided,  certify  to  his  Majesty's  justices  of  the  [  ^667  ] 
peace  assembled  In  quarter  sessions  aforesaid,  that  he  had  ap- 
pointed a  certain  house  situate  at  ■  ■  ,  in  the  parish  of  B.,  in  the  county 
aforesaid,  thereto  to  assemble  and  meet  for  religious  worship,  and  which 
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was  then  and  there  duly  registered  aod  recorded,  according  to  the  direc- 
tions of  the  statute  in  sucli  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oa(h  aforesaid,  do  further  present,  that  afterwards, 
to  wit,  on  the  third  day  of  August,  in  the  fourth  year  of  the  reign  of  oar 
sovereign  lady  Victoria,  a  congregation  of  Protestants,  disseuting  from 
the  Church  of  England,  of  which  the  said  J.  N.  was  then  the  tea- 
cher and  preacher,  were  assembled  for  the  public  worship  and  service  of 
Almighty  God  in  the  house  aforesaid,  so  certi6ed,  registered,  and  record- 
ed as  aforesaid;  and  that  J.  S.,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  labourer,  J.  W.,  late  of  the  same,  carpenter,  and  £.  W.,  late 
of  the  same,  labourer,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, whilst  the  said  congregation  were  so  assembled  as  aforesaid,  and 
during  divine  service  at  the  parish  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, willingly,  and  of  purpose,  maliciously  and  contemptuously  did 
come  into  the  said  congregation,  during  divine  service  as  aforesaid,  and 
did  then  and  there  willingly,  and  of  purpose,  maliciously  aud  contemptu- 
ously disquiet  and  disturb  the  congregation,  [by  then  and  there  talking, 
cursing,  and  swearing,  with  a  loud  voice,  and  also  by  talking  with  a  loud 
voice  to  the  said  J.  N.,  he  the  said  J.  N.  then  and  there  being  in  the 
pulpit] ,  the  doors  of  the  said  meeting-house  and  place  where  the  said 
congregation  were  so  assembled  as  aforesaid  not  being  then  loclced,  barr- 
ed, or  bolted;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity. {2nd  Count.) — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.,  J.  W.,  and  E.  W.,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  willingly  and  of  purpose  malicious- 
ly and  contemptuously  come  into  a  certain  congregation  of  Protestants 
dissenting  from  the  Church  of  England,  then  and  there  assembled  for  the 
worship  and  service  of  Almighty  God,  in  a  certain  meeting-bouse  there 
situate,  and  the  said  congregatiou  then  and  there  wilfully,  willingly,  and  of 
purpose,  maliciously  and  contemptuously  did  disquiet  and  disturb,  [by 
talking,  laughing,  swearings  and  cursing  with  a  loud  voice],  (the  said 
meeting-house,  where  the  said  congregation  were  so  assembled  as  afore- 
said, being  then  and  Jong  before  certified,  registered,  and  recorded, 
according  to  the  direction  of  the  statute  in  such  <^se  made  and  provided, 
and  the  doors  of  the  said  meeting-house  and .  plac«  where  the  said  con- 
gregation were  so  assembled  not  being  then  locked,  barred,  or  bolted); 
and  against  the  form  of  the  statute  in  such  case   made  and   provided,  aod 

I  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.     See 

R.  V.  Cheere,  4  B.  &  C.  902;  6  D.  &  Ry.  461. 

Fine  40Z.   (52  G.  3,  c.  155,  s.  12,)  each  defendant.     R.  v.  Hube,  5 

f*  T.  R.  542.     See  the  like  provision  as  to  Catholic  chapels,  31  G.  3,  c. 

33«  s.  10.     This  Qf&ac«  may  be  tried  ax  the  jassioo^,  52  G.  3,  c.  155, 
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s.  12)  or  io  the  King'^  Bench,  R.  ».  Wroughton,  3  Bur.  1683,  or  at  the 
assizes,  if  removed  from  the  sessions  by  certiorari.  5  T.  R.  342;  4  M. 
&  Sel.  508. 


•Evidence.  [  •ees  ] 

i.  Prove  that  the  chapel  or  meeting-house  was  certified  and  registered 
as  alleged  in  the  indictment;  which  may  be  done  by  the  clerk  of  the 
peace  producing  the  book,  &c.,  in  which  the  same  was  registered,  or 
perhaps  by  an  examined  copy  of  the  entry.  (See  ante,  p.  317).  Where 
it  was  objected  that  the  statute  did  not  extend  to  a  congregation  of  for- 
eign Lutherans,  though  registered,  the  objection  was  overruled.  R.  v. 
Hube,  Peake,  132.  It  is  immaterial  whether  the  officiating  clergyman 
have  qualified  according  to  the  statute  or  not.     lb. 

2.  Prove  the  disturbance,  as  stated  in  the  indictment.  Where,  in  a 
contest  for  the  situation  of  a  clerk  to.  a  meeting-house,  one  clerk  pulled 
the  other  from  tbe  desk,  it  was  hidden  to  be  a  disturbance  within  the  sta- 
tute,  R.  V.  Hube,  5  T.  R.  542,  alihoiigh  the  statute  was  certainly  in* 
tended  principally  to  apply  to  persons  who  with  violence  oppose  a  form 
of  worship  inconsistent  with  their  own  ideas  and  tenets. 


Sect.  10. 
rsrusiko  to  execute  a  public  office. 

Statute. 

Indictment  for  refusing  to  serve  the  Office  of  Chief  Constable. 

Middlesex,  tawit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  at  the  general  quarter  sessions  of  the  peace,  bolden  at 
tbe  New  Sessions  House  on  ClerkenweU  Green,  in  and  for  the  county  of 

Middlesex,  on ,  the day  of ,  in  the  ninth  year  of  the  reign 

of  our  sovereign  lady  Victoria,  to  wit,  at  the  parish  of ,  in  the  couih 

ty  aforesaid,  before  A.  B.  and  C.  D.,  esquires,  and  others  their  associ- 
ates, justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace 
of  our  said  lady  the  Queen  in  the  said  county,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
said  county  committed,  one  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  shoemaker,  then  and  long  before  being  an  inhabitant  and 
residing  in  the  parish  last  aforesaid,  within  the  hundred  of  Ossulston  In 
the  said  county,  and  a  fit  and  able  person  to  execute  the  office  of  chief 
consuble  within  tbe  said  hundred,  at  tbe  said  sessions,  by  the  Justicee 


'  1* 
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aforesaid,  in  due  manner  was  then  and  there  elected  to  be  one  of  the 
chief  constables  of  the  hundred  aforesaid,  in  the  room  and  stead  of  one 
J.  Nm  whereof  the  said  J.  8.  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  had  notice. 
Nevertheless,  the  said  J.  8.  not  regarding  his  duty  in  that  behalf, 
but  contriving  and  intending  the  due  execution  of  justice  to  hinder 
and  prevent,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully,  obsti- 
nately, and  contemptuously  did  refuse,  and  from  thence  continually 
until   the    day  of   the    taking  of  this    inquisition,    unlawfully,  wilfully, 

obstinately,  and  contemptuously  hath  refused,  and  still  doth 
[  *669  J  *refu8e,  to  take  upon  himself  and  execute   the   said   office  of 

chief  constable,  within  the  hundred  aforesaid,  to  wit,  at  the 
parish  last  aforesaid,  to  the  county  aforesaid;  contrary  to  his  duty  in  that 
behalf,  in  manifest  contempt  and  delay  of  justice,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  The  indictment  mutt 
sketo  by  whom  the  defendant  was  elected^  and  that  he  had  notice.  R.  v. 
Harper,  6  Mod.  96. 

Fine  or  imprisonment,  or  both.  See  R.  v.  Bower,  \*B.  Sl  C.  587; 3 
D.  &  R.  842. 

Evidence. 

1.  Prove  the  election,  by  subpoenaing  the  clerk  of  the  peace  to  pro- 
duce the  minutes  of  it.  2.  Prove  the  service  of  a  notice  upon  the  de- 
fendant, informing  him  of  his  election,  and  requiring  him  to  attend  before 
the  justices  to  be  sworn.  3.  And  prove  either  an  actual  refusal  to  serve 
the  office;  or  that  he  did  not  attend  to  be  sworn  in,  which  would  be  jiri- 
ma  facie  evidence  of  a  refusal. 

On  the  other  hand,  the  defendant,  as  a  defence,  may  prove:  1.  That 
be  is  not  an  inhabitant  resiant  of  the  place  for  which  he  is  chosen.  R.  «. 
Adiard,  7  D.  &  R.  340;  4  B.  &  C.  772:  Donne  v.  Martyr,  2  M.  & 
91;  8  B.  &  C.  62;  1  Bum's  J.,  by  Chitty,  tit.  ^'Conetabk,''  s.  2.-2. 
That  he  is  president  or  one  of  the  commons  or  fellows  of  the  faculty  of 
physic  in  London.  32  H.  8,  c,  40,-3.  That  be  is  a  surgeon,  duly 
admitted,  and  practising  in  London,  eemb.  See  6  H.  8,  c.  16;  18  G. 
2,  c,  16:  R.  V.  Pond,  Comyns,  312. — 4.  That  he  is  an  apothecary, 
free  of  the  company  of  apothecaries  in  London,  or  (if  he  reside  in  the 
country)  having  served  seven  years'  apprenticeship.  6  &  7  W.  3,  c.  4. 
— 6.  That  he  is  a  practising  barrister  or  attorney.  Semble,  2  Hawk, 
c.  10.  s.  39. — 6.  That  he  is  an  alderman  of  London.  2  Hawk.  c. 
10,  s.  40. — 7.  That  he  is  a  serjeant,  corporal,  or  private  man  serving 
in  the  militia.  26  G.  3,  c.  127,  s.  139.— 8.  That  he  is  a  protestant 
disseotipg  minister,  and  has  taken  the  oaths,  &c.,  1  W.  &  M.  c.  18,  s. 
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11,  and  does  not  follow  any  trade,  occupation,  &c.,  for  his  livelihood, 
excepting  that  of  a  schoolmaster.  -52  6.  3,  c.  155,  s.  9. — 9.  That 
he  is  a  catholic  clergyman,  and  has  taken  the  oaths  prescribed.  31  6. 
3,  c.  32,  s.  S. — 10.  That  he  is  a  foreigner.  R.  «.  Mierre,  5  Burr* 
2787. — 11.  That  he  has  a  special  exemption  from  the  crown,  from  serv 
ing  in  parish  offices,  &c.     R.  v.  Clark,  1  T.  R.  679. 

But  it  is  no  answer  to  say  that  he  is  a  Protestant  dissenter  or  Catholic; 
for  he  may  serve  by  deputy,  if  he  do  not  wish  to  take  the  oaths.  1  W« 
&  M.  c.  18,  s.  7;  31  6.  3,  c.  32,  a  7.  Nor  is  it  any  defence  that  he 
is  an  officer  of  the  King's  guards,  2  Hawk.  c.  10,  s.  41,  or  a  younger 
brother-  of  the  Trinity  House,  1  T.  R.  679,  for  the  same  reason.  Nor 
is  it  any  defence  that  he  rasides  in  the  jurisdiction  of  a  leet  within  the 
hundred  or  place  for  which  he  is  elected;  R.  v.  Genge,  Cowp.  13;  or 
that  no  constable  bad  ever  before  been  appointed  for  the  place*  2  Kebt 
667. 


Indictment  for  refusing  to  serve  the  Office  of  Petty  Constabk. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 

•M.,  shoemaker,  on  the day  of ,  in  the   ninth  year  [  *670  ] 

of  the  reign  of  our  sovereign  lady  Victoria,  and  long  before, 
was  and  still  is  an  able-bodied  roan,  resident  within  the  parish  aforesaid, 
between  the  agea  of  25  years  and  55  years,  in  the  county  aforesaid  and 
duly  qulified  to  execute  the  office  of  constable  for  the  said  parish;  and 
that  the  said  J.  8.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  at  a  special  petty  session  of  the  peace  of  the  jus- 
tices of  the  peace  of  the  said  county,  duly  holden  for  the  appointment  of 
constables  for  the  said  parish,  was  lawfully  and  in  due  manner  and  form 
ohosen,  nominated,  and  appointed  by  the  said  justices  to  be  one  of  the 
constables  of  and  for  the  said  parish,  for  one  year  from  thence  next  follow- 
ing, to  do  and  execute  all  and  singular  those  things  which  belong  to  the 
office  of  constable;  and  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had 
due  notice  thereof,  and  then  and  there  was  summoned  and  required  to  ap- 
pear before  the  said  justices  on  the  fifth  day  of  Ai^ust  in  the  year  afore- 
said, then  and  there  to  take  his  oath  for  the  due  excution  of  the  said 
office  of  constable  for  the  said  parish,  according  to  the  duty  of  that  office, 
and  to  take  upon  himself  the  said  office.  Nevertheless,  the  said  J.  S., 
not  regarding  his  duty  in  that  behalf,  but  contriving  and  intending  the  due 
execution  of  justice  to  hinder  and  prevent,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully, wilfully,   obstinately,  and  contemptuously  did  refuse,  and  from 
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tbence  cominually  until  the  day  tff  tbe  taking  Ibis  inquisition,  unlawfulty, 
wilfully,  ol>stinateiy,  and  contemptuously  bath  refused,  and  still  doth  re« 
fuse,  to  take  his  said  oath  for  the  due  execution  of  tbe  said  office  of  con- 
stable, or  in  anywise  to  take  upon  himself  and  execute  tbe  said  office; 
contrary  to  bis  duty  in  that  hebalf,  in  manifest  contempt  and  delay  of  jus- 
tice, and  against  the  peace  of  our  lady  tbe  Queen,  her  crown  and  dignity. 
{See a  similar  precedent tehere the  defendant  was  elected  at  the  leet^  Burn^s 
/.,  by  CAitty,  tU.  '^Constable,''  C.  C.  C.  126;  4  Went.  351,  3S2; 
4md  the  like  where  the  election  was  at  a  court  of  wardmote  for  one  of  the 
wards  in  the  city  of  London,     C,  C.  C  147). 

Tbe  appointment,  duties,  and  powers  of  parish  constables  are  now  reg- 
ulated by  the  stat.  5  &  6  Vict.  c.  109,  tbe  21st  section  of  which  prohib- 
its their  futtire  appointment  (except  for  tbe  perforoiance  of  duties  uncon- 
nected with  tbe  preservation  of  tbe  peace)  at  any  court  leet  or  torn,  or 
otherwise  than  under  the  provisions  of  that  act,  or  of  tbe  County  Consta- 
bles Act,  2  &  3  Vict.  c.  93.  As  to  tbe  grounds  of  exemption,  see  s. 
6. 

As  to  tbe  evidence,  see  ante,  p.  669. 


Indictment  for  refusing  to  serve  the  Office  of  Overseer  of  the  Poor, 

Middlesex,  to  wit: — The  jurors  for  our  lady  tbe  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
shoemaker,  on  the day  of ,  in  the  ninth  year  of  tbe  reign  of  our  so- 
vereign lady  Victoria,  and  long  before,  was  and  still  is  a  substantial  house- 
holder in  tbe  parish  aforesaid,  in  tbe  county  aforesaid,  and  an  inhabitant, 

and  resiant  in  tbe  parish,  and  a  fit  and  able  person  to  execute 
[  *671  ]  *the  office  of  overseer  of  the  poor  for  the  said  parish;  and  that 

tbe  said  J.  S.  on  tbe  day  and  year  aforesaid,  at  the  tbe  parish 
aforesaid,  in  the  county  aforesaid,  by  warrant  under  tbe  hands  and  seals 
of  A.  C,  esquire,  and  J.  P.,  clerk,  two  of  tbe  justices  of  our  said  lady 
the  Queen,  assigned  to  keep  tbe  peace  of  our  said  lady  tbe  Queen  in  and 
for  the  county  aforesaid,  and  also  to  bear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  in  tbe  said  county,  (one  of  the 
said  justices  being  of  the  quorum,  and  both  of  the  said  justices  then 
dwelling  in  [or  near]  the  parish  aforesaid  in  the  county  aforesaid),  was 
lawfully  nominated  and  appointed  to  be  one  of  the  overseers  of  tbe  poor 
of  tbe  said  parish  according  to  tbe  direction  of  tbe  statute  in  such  case 
made  and  provided;  whereof  the  said  J.  S*  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  tne  parish  aforesaid,  in  the  county  aforesaid, 
bad  notice.  Nevertheless,  tbe  said  J.  S.  not  regarding  his  duly  in  that 
behalf,  but  contriving  and  intending  to  render  the  said  warrant  of  appoint- 
ment of  no  efiect,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
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the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully,  obsti^^ 
nately,  and  contemptuously  did  refuse,  and  from  thence  continually  cmtil 
the  day  of  the  taking  of  this  inquisition,  unlawfully,  wilfully,  obstinately, 
and  contemptuously  hath  refused,  and  still  doth  refuse,  to  take  upon  him- 
self and  exectJtd  the  said  office  of  overseer  of  the  poor  of  the  said  parish, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid;  contrary  to  his  duty 
in  that  behalf,  to  the  great  damage  of  the  said  parish,  and  the  parishioners 
thereof,  in  delay  of  the  provision  for  and  care  of  the  poor  of  the  said  pa- 
rish, in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the  evil  exam- 
ple df  all  others  in  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  peace  of  our  lady  the  Queen, 
her  crown  and  dignity.  (See  the  precedents,  4  Went.  338,  439).  In 
^aHng  the  oppoinlmeiU,  kt  th$  Urm$  of  the  toarratU  be  particularly  attend- 
ed  to. 

tioidence. 

Produce  the  wafrant,  and  prove  it.  Prove  that  the  defendant  had  no- 
tice of  it,  as  mentioned  in  the  indictment.  And  prove  either  that  he  had 
actually  refused  to  execute  the  office,  or  that  he  did  not  afterwards  exe- 
cute it,  from  which  his  refusal  to  exectite  it  will  be  implied.  The  same 
causes  of  exemption  from  serving  the  office  of  constable  are  in  general 
equally  applicable  to  the  office  of  overseer  of  the  poor.  (See  ante,  p. 
669). 

Upon  an  indictment  against  the  defendant  for  refusing  to  serve  the  office 
of  overseer,  it  was  held  that  he  was  a  substantial  householder,  within  the 
Stat.  43  Eliz.  c.  2,  and  liable  to  serve  such  office,  although  he  occupied 
a  house  and  paid  rent  and  taxes  in  the  parish  by  means  of  a  clerk  only, 
but  slept  in  another  parish.  R.  r.  Poynder,  IB.  &C.178;2D.  & 
R.  258;  and  see  R.  9.  Hall,  2  D.  &  R.  241;  1  B.  &  C.  123. 
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[•673]  *PART    III. 


CONSPIRACT. 


Indictment  for  a  Consfdraty  to  charge  a  Man  vilk  a  Crime. 

Middlesex,  to  wil: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
labourer,  and  A.  his  wife,  and  J.  W.,  late  of  the  same,  carpenter,  and 
E.  W.  late  of  the  same,  labourer,  being  cFil-disposed  persons,  and  wick- 
edfy  devising  and  intending,  not  only  to  deprive  one  J.  N.  of  his  good 
name,  fame,  credit,  and  reputation,  but  also  to  subject  him,  as  far  as  in 
them  lay,  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made 
and  provided  against  and  inflicted  opon  persons  guilty  of  [rape],  on  tbe 
third  day  of  August,  in  the  ninth  year  of  the  reign  of  oursovereign  lady 
Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  tbe  county  afore- 
said, did,  amongst  themselves,  conspire,  combine,  confederate,  and  agree 
together,  falsely  to  charge  and  accuse  the  said  J.  N.,  that  he,  the  said  J. 
N.  bad  then  lately  before  [felonioiisly  ravished  and  carnally  known  the  said 
A.,  violently  and  against  her  will  and  consent].  And  the  jurors 
AFORESAID,  upon  their  oath  aforesaid,  do  further  present  that  the  said  J. 
8.,  and  A.  his  wife,  and  J.  W.,  and  E.  W.,  afterwards,  to  wit,  on  the 
ddy  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  con- 
federacy, and  agreement  amongst  themselves,  had  as  aforesaid*  [here  $et 
out  the  overt  actSy  as  in  high  treason;  (stt  ante^  p.  96,  et  seq.);  introduc- 
ing the  second^  and  each  of  the  subsequent  acts^  thus:  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  in  further  pur- 
suance of,  and  according  to,  the  said  conspiracy,  combination,  confedera- 
ey,  and  agreement,  amongst  them  tbe  said  J.  S.  and  A.  bis  wife,  and  J. 
W.  and  E.  W.  had  as  aforesaid,  they  the  said  iic.  on  ftc,  at  ^c.  S^c^ 
continuing  the  indictment  from  the  above  asterisk  as  thus] :  falsely  and  un- 
lawfully, in  the  presence  and  hearing  of  divers  persons,  did  charge  and  ac- 
cuse the  said  J.  N.,  with  and  of  the  rape  aforesaid.  And  the  jurors 
AFORESAID^  upoo  tbeir  oath  a£MreMidy  do  (iirther  present,  that,  in  fttftber 
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pursuance  of  and  according  to  the  said  conspiracy,  combination,  confede- 
racy, and  agreement  amongst  them  the  said  J.  8*  and  A.  his  wife,  and  J. 
W*  and  £.  W.,  had  as  aforesaid,  she  the  said  A.  afterwards,  to  wit,  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
did,  upon  her  oath,  falsely  chaise  and  accuse  the  said  J.  N.,  before 
A.  C,  esquire,  then  and  yet  being  one  of  the  justices  of  our 
*said  lady  the  Queen  in  and  for  the  county  aforesaid,  and  also  [  *673  ] 
to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdeeds,  committed  in  the  said  county,  that  he  the  said  J.  N.  had  then 
lately  before  feloniously  ravished  and  carnally  known  her  the  said  A.,  vi- 
olently and  against  her  will  and  consent.  And  the  jurors  AroRESAiD, 
upon  their  oath  aforesaid,  do  further  present,  that  in  further  pursuance  of, 
and  according  to,  the  said  conspiracy,  combination,  confederacy,  and 
agreement  amongst  them  the  said  J.  S.  and  A.  his  wife,  and  J.  W.  £• 
W.,  had  as  aforesaid,  she  the  said  A.,  by  the  name  of  A.,  the  wife  of 
J.  S.,  afterwards,  to  wit,  at  the  general  quarter  sessions  of  the  peace  of 
our  said  lady  the  Queen,  holden  at  the  New  Sessions  House  on  Clerken- 
well  Green,  in  and  for  the  county  of  Middlesex  aforesaid,  on  Monday  the 

day  of  May,  in  the  year  aforesaid,  before  A.  R  and  C.  D.,  esquires 

and  others  their  associates,  justices  of  our  said  lady  the  Queen,  assigned 
to  keep  the  peace  of  our  said  lady  the  Queen,  in  and  for  the  county  afore- 
said, and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdeeds  committed  in  the  said  county,  did  falsely  exhibit  a  certain  bill, 
commonly  called  a  bill  of  indictment,  against  the  said  J.  N.,  by  the  name 
and  addition  of  J.  N.,  late  of  the  parish  of  C,  in  the  county  of  M.,  yeo- 
man, to  P.  C,  esquire,  [here  inurt  the  names  of  the  grand  jurors  to  whom 
the  indictment  for  rape  was  exhibited^y  good  and  lawful  men  of  the  said 
county,  then  and  jlhere  sworn  and  charged  to  inquire  for  our  said  lady  the 
Queen,  for  the  body  of  the  said  county;  which  said  bill  was,  by  the  said 
jurors,  then  and  there  returned  into  the  said  court,  before  the  justices  of 
our  lady  the  Queen  last  aforesaid,  and  others  their  fellows  aforesaid,  thus 
indorsed: — ''Not  found;"  which  said  bill  is  in  these  words,  that  is  to 
say: — [here  set  out  the  indictment  verbatim]  and  you  may  then  add,  with 
intent  to  obtain  and  acquire  to  them  the  said  J.  S.  and  A.  his  wife,  and 
the  said  J.  W.  and  £.  W.,  of  and  from  the  said  J.  N.  divers  sums  of 
money  for  compounding  the  said  pretended  felony  and  rape  so  falsely  char- 
ged upon  the  said  J.  N.  as  aforesaid,  if  this  be  the  fact y  and  that  there  will 
be  no  difficulty  in  proving  it] :  to  the  great  damage,  scandal,  infamy,  and 
disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  See  the  following  precedents: — a  conspiracy  to  charge  a 
man  with  forgery,  4  fVent.  8C;  sodomy ,  C.  C  C.  126;  larceny j  C  C. 
C.  135,  and  see  3  Bur.  1320;  receiving  stokn  goods,  C  C.  C.  125; 
poisoning  horses^  4  Went.  08. 
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Misdemeanor,  fine  or  imprisoDnieiH,  or  both. 

Justices  io  sessions,  or  tlie  recorder  of  a  borough,  have  no  juriedictioii 
over  the  offence  of  iilegal  combination  or  conspiracy,  except  conspiracies 
or  combinations  to  commit  any  offence  which  they  have  jurisdictiop  to  try 
ivhen  committed  by  one  person.     5  &  6  Vict.  c.  38,  s.  1,  (ante,  p.  69). 

A  conspiracy  is  an  agreement  between  two  or  more  persons — 1. 
Falsely  to  charge  another  with  a  crime  puoishaUe  by  law,  either  from  a 
malicious  o^  vindictive  motive  or  feeling  towards  die  party  or  for  the  pur- 
pose of  extorting  money  from  him. — 2.  Wrongfully  to  injure  or  preju- 
dice a  third  person,  or  any  body  of  men,  in  any  other  manner.— -3.  To 
^commit  any  offence  punishable  by  law. — 4.  To  do  any  act  with  iateot 
.to  pervert  the  course  of  justice.-— 5.  To  effect  a  legal  purpose 
with  a  corrupt  intent,  or  by  improper  means.--^.  To 
[  *674  ]  *  which  may  be  added,  conspiracies  or  combioaiions  by  jour- 
neymen to  raise  their  wages,  &c.. 

Thus,  under  the  first  head — a  conspiracy  to  charge  a  man  falsely  with 
treason,  felony,  misdemeanor,  is  indictable;  bui  it  is  not  an  indictable  of- 
fence for  two  or  more  persons  to  consult  and  agree  to  prosecute  a  person 
who  is  guilty,  or  against  whom  there  are  reasonable  grounds  of  suspicion. 
R.  V.  Best,  1  Salk.  174;  2  Ld.  R.  115T. 

Under  the  second  head— e-a  conspiracy  to  impose  pretended  wine  upon 
a  man,  as  and  for  true  and  good  Portugal  wine,  in  exchange  for  goods;  R. 
9.  Macarty  et  al.,  2  L.  Raym.  1179;  a  conspiracy  by  a  female  servant 
and  a  man  whom  she  got  to  personate  her  master  and  marry  her,  in  order 
to  defraud  her  master's  relations  of  a  part  of  his  property  after  his  death; 
R.  9.  Taylor  etal.,  1  L^ajch  47;  |i  conspiracy  Io  injure  a  man  in  bis 
frade  or  profession;  R.  9.  Eccles,  1  Leach,  274;  a  conspiracy  to  charge 
a  man  as  the  reputed  father  of  a  bastard;  1  Hawk.  c.  72,  s.  2;  a  con- 
spiracy to  raise  the  prices  of  the  public  funds  by  false  rumours,  as  beioe 
a  fraud  upon  the  public;  3  M.  4^  S.  67;  a  conspiracy  by  persons  to  cause 
themselves  t^  be  reputed  men  of  property,  in  order  to  defraud  tradesmen; 
R.  9.  Roberts,  I  Camp.  399;  a  conspiracy  to  defraud  the  public  by  is- 
suing and  negotiating  bills  in  the  name  of  a  fictitious  and  pretended  bank- 
ing firm;  R.  v.  Hevey,  2  East,  P.  C.  858;  a  conspiracy  by  violence, 
threats,  contrivance,  or  other  sinister  means,  to  procure  the  marriage  of 
a  pauper  of  one  parish  to  a  pauper  of  another,  in  order  to  charge  one  of 
the  parishes  with  the  maintenance  of  both;  R.  v.  Tarrant,  4  Bur.  2106: 
R.  9.  Seward,  1  A,   &  £1.  7^6:  and  see  1   East,  P.  C.  461,   462;  8  i 

Mod.  320;  for  these  respectively,  it  has  been  holden  an  indictment  will 
lie:  (and  nojiy.,  by  the  stat.  7  &  8  Vict.  c.  101,  s.  8,  the  endeavour,  by 
any  officer  of  any  union,  parish;  or  plac^,  to  induce  any  person  to  con- 
tract a  marriage  by  threat  or  promise  r£specting  any  application  to  be 
noade,  or  any  order  to  be  enforced  ynifi  respect  to  the  maintenance  of 
any  bastard  child,  is  in  itsejf  a  msdetjajs^uppr)'     3ut  an  indictment  will  not 
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lie  for  a  conspiracy  to  kill  game,' or  to  commit  any  other  mere  ciiril  tres- 
pass; R.  9.  Turner,  13  East,  228;  or  for  a'conspiracy  to  sell  a  man  an 
unsound  horse;  R.  v,  Pywell,  1  Stark.  402;  or  for  a  conspiracy  to  de- 
prive a  roan  of  an  office  under  an  illegal  trading  company.  R.  v,  Btrat- 
ton,  1  Camp.  549,  n.  If  however,  the  parties  conspire  to  obtain  money 
by  false  pretences  of  existing  facts,  it  is  no  objection  to  the  indictment 
for  conspiracy,  that  the  money  was  to  be  obtained  through  the  medium  of 
a  contract,     Reg.e.  Kenrick,  5  Q.  B.  49;  1  Dav.  &  M.  208. 

Under  the  third  bead — a  conspiracy  to  commit  a  felony  or  misdemea- 
nor is  indictable.     See  R.  e«  Pollman,  2  Camp.  229,  n. 

Under  the  fourth  head — a  conspiracy  by  certain  justices  of  peace  to 
certify  that  a  highway  was  in  repair,  when  they  knew  it  to  be  otherwise, 
w^s  holden  to  be  indictable.  R.  v.  Mawby,  6  T.  R.  619.  So,  where 
several  persons  conspired  to  procure  others  to  rob  one  of  them,  in  order, 
by  convicting  the  robber,  to  obtain  the  reward  then  given  by  statute  in 
such  case,  and  the  party  who  accordingly  committed  the  robbery  was  af- 
terwards convicted  and  actually  executed,  these  persons  were  indicted  for 
the  conspiracy,  and  convicted.  R.  v.  Maedaniel,  J  Leach,  45;  Fost. 
ISO. 

As  to  the  6flh  head,  namely,  effecting  a  legal  purpose  with 
a  ^corrupt  intent,  or  by  improper  means,  fee  1  Leach,  38;  3  [  *675  ] 
Bur.  1439;  1  Wils.  41;  8  Mod.  321.  As  to  the  sixth  head, 
eee  poef,  p.  678. 

1.  The  indictment  must  in  the  6rst  place  charge  the  conspiracy.  And 
in  stating  the  object  of  the  conspiracy,  the  same  certainty  is  not  required 
as  in  an  indictment  for  the  offence,  &c.,  conspired  to  be  committed;  as, 
for  instance,  an  indictment  for  conspiring  to  defraud  a  person  of  ^<  divers 
goods,"  have  been  holden  sufficient.  •Anfe,  p.  44;  and  ne  3  Bur.  1320. 
But  a  conspiracy  to  defraud  the  creditors  of  W.  E.  (not  saying  of  what) 
is  too  general.     R.  v,  Fowle,  4  C.  &  P.  492. 

2.  It  is  usual  to  set  out  the  overt  acts;  that  is  to  say,  those  acts  which 
may  have  been  done  by  any  one  or  more  of  the  conspirators,  in  order  to 
effect  the  common  purposes  of  the  conspiracy.  But  this  is  not  essen- 
tially necessary;  the  conspiracy  itself  is  the  offence;  and  whether  anything 
have  been  done  in  pursuance  of  it  or  not,  is  immaterial.  R.  v.  Gill,  2 
B.  &  Aid.  204:  R.  v.  Seward,  1  Ad.  &  £11.  706:  R.  v.  Richardson,  1 
M.  ft  Rob.  402;  Reg.  9.  Kenrick,  5  Q.  B.  49;  1  Dav.  &  M.  208; 
anci  eee  2  L.  Raym.  1167;  2  Bur.  993;  3  Bur.  1321;  13  East,  230, 
n.  But  an  indictment  charging  that  the  defendants  unlawfully  conspired 
to  defraud  divers  persons,  who  should  bargain  with  them  for  the  sale  of 
merchandize,  of  great  quantities  of  such  merchandize,  without  paying  for 
the  same,  with  intent  to  obtam  to  themselves  money  and  other  profit,  was 
held  bad  for  not  shewing  by  what  means  the  parties  were  to  be  defrauded. 
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Reg.  V.  Peck,  9  Ad.  &  Ell.  686;  1  Per.  &  D.  508.  So  also,  a  coudI 
charging  that  two  of  the  defendants,  being  partners  in  trade,  and  indebted 
to  divers  persons,  unlawfully  conspired  to  defraud  the  said  creditors  of 
payment  of  their  debts,  and  that  they  and  the  other  defendant,  in  pursu- 
ance of  the  said  conspiracy,  falsely  and  wicisedly  made  a  fraudulent  deed 
of  bargain  and  sale  of  the  stock  in  trade  of  the  partnership,  for  fraudu- 
lent consideration,  with  intent  tt  ereby  to  obtain  to  thenoMlves  money  and 
other  emoluments,  to  the  great  damage  of  the  said  creditors,  was  held  bad 
for  not  alleging  facts  to  shew  in  what  manner  the  deed  was  fraudulent*  lb- 
But  it  was  held  that  the  indictment  was  not  bad  for  not  stating  the  names 
of  the  parties  intended  to  be  defrauded,  since  it  could  not  be  known  who 
might  fall  into  iLe  snare.  lb.  But  where  the  indictment  charged,  that 
tbe  defendants  conspired  to  defrau  d  certain  of  her  Majesty's  subjects, 
being  tradesmen,  of  divers  large  quantities  of  their  goods,  and  that  one  of 
ihe  defendants,  J.  S.,  did,  in  pursuance  of  such  conspiracy,  fraudulently 
order  and  obtain  on  credit  from  A.  &  B.  upholsterers  in  L.,  divers  goods 
of  great  value,  to  wit,  &c.,  of  and  belonging  to  the  said  A.  &  B.,  and 
from  divers  other  tradesmen,  whose  names  are  to  the  jurors  unknown,  di- 
vers other  goods  of  great  value,  to  wit,  &c.,  of  and  belonging  to  the  said 
lait-mentioned  persons  respectively;  and  in  further  pursuance  of  the  said 
conspiracy,  and  in  order  that  the  said  goods  might  be  taken  in  execution 
^nd  sold,  did  order  and  direct  that  tbe  said  jgoods  should  be  delivered  by 
tlie  said  tradesmen  at  the  bouse  of  the  said  defendant;  that  no  payroept  or 
satisfaction  was  made  for  the  goods  by  the  defendants;  and  that  in  further 
pursuance  of  tbe  conspiracy,  the  said  goods  were  taken  in  execution  at 
the  suit  of  some  of  the  defendants,  to  satisfy  fictitious  debts  pretendied  to 
b^  due  them  from  tbe  defendant  J.  S.;  it  was  held,  by  the  court  of  Ex- 
chequer Chamber,  that  the  statement  of  tbe  conspiracy  was  defective,  for 
not  setting  out  the  names  or  designating  the  class  of  the  persons 
j[  *676  ]  defrauded,  and  that  the  ^defect  was  not  aided  by  the  allega- 
tion of  the  overt  acts.  King  9.  Reg.,  Trin.  Vac.  1845.  An 
indictment  for  a  conspiracy  to  obtain  goods  by  false  pretences,  is  bad  un- 
less it  state  whose  property  tbe  goods  were.  Reg.  v.  Parker,  3  Q.  B. 
292;  2  G.  &  D.  709.  {Stt  ante,  p.  293).  If  tbe  indictment  be  gene- 
ral, the  court  will  order  the  prosecutor  to  furnish  a  particular  of  tbe 
charges  to  be  relied  upon,  but  will  not  compel  him  to  state  the  specific 
acts  to  be  proved  and  the  time  and  pkce  at  which  they  are  alleged  to 
have  occurred.     R.  v,  Hamilton,  7  C.  to  P.  448. 

3.  In  an  indictment  for  a  conspiracy  to  indict  or  charge  a  man  with  an 
offence,  it  is  not  necessary  to  aver  tliat  the  man  is  innocent  of  tbe  offence. 
R.  V.  Kinnersley,  1  Str.  193;  for  he  shall  be  presumed  to  be  innocent 
until, the  contrary  appear.  See  R.  v.  Best,  1  Salk  174:  R.  v.  Spragg, 
2  Burr.  993.     So,  in  an  indictment  for  conspiring  to  pervert  tbe  course 
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bf  justice,  by  producing  a  false  certificate  of  justices  of  peace  that  a  voad 
iudicted  was  in  repaif,  in  order  to  influence  the  judgment  of  the  court,  it 
IS  not  necessary  to  allege  that  the  defendants  knew  the  certificate  to  be 
false;  it  is  sufficient  that  they  agreed  to  certify  the  fact  as  true,  without 
knowing  it  to  be  so.     R.  v.  Mawbey,  6  T.  R.  619. 

4.  The  venue  may  be  laid  in  tlie  county  in  which  the  conspiracy  actu« 
ally  took  place,  or  in  a  county  in  which  any  one  of  the  defendants  did  an 
act  in  furtherance  of  the  common  object  of  the  conspirators,  (.dn/e,  p. 
26). 

It  may  be  necessary  to  observe,  that  it  has  been  holden  that  the  quar- 
ter sessions  have  jurisdiction  of  conspiracy.  R.  v.  Rispal,  3  Bur.  1320; 
1  W.  BI.  368:  but  see  now  the  5  &  6  Vict.  c.  38,  s.  1;  {anit,  p.  69). 

Evidenet, 

Prove  the  conspiracy  as  described  in  the  indictnoeot,  and  (bat  the  de- 
fendants were  engaged  in  it;  or  prove  circumstances  from  which  the  jury 
may  presume  it.  Su  R.  v.  Parsons,  1  W.  Bl.  393:  Reg  v.  Murphy,  8 
C.  &.  P.  297.  And  the  prosecutor  may  go  into  general  evidence  of  the 
nature  of  the  conspiracy^  before  be  gives  evideoce  to  connect  the  defend- 
ant with  it.     R.  r.  Hammond,  2  Esp.  718. 

The  acts  and  declarations,  also,  of  any  of  the  conspirators,  in  further- 
ance of  the  common  design,  may  be  given  in  evidence  against  all.  {Jtntef 
p.  491);  Reg.  v,  Shellard,  9  C.  &  P.  277.  And  if  any  one  overt  act 
be  proved  in  the  coimty  where  the  venue  is  laid,  other  overt  acts,  either 
of  the  same  or  others  of  the  conspirators,  may  be  given  in  evidence,  al- 
though committed  in  other  counties.  (•SnUj  p.  491).  R.  9.  Bowes,  4 
East,  171,  n.  But  before  you  give  in  evidence  the  acts  of  the  conspira- 
tor agaiust  another,  you  must  prove  the  existence  of  tbe  conspiracy,  that 
the  parties  were  members  of  tbe  same  conspiracy,  and  that  the  act  in 
question  was  done  in  furtherance  of  the  common  design.  («dn/e,  p.  491). 

Where  the  indictment  charged  the  defendant  with  conspiracy  with  per- 
sons unknown,  to  defraud  /.  D.  and  othertj  and  laid  as  overt  acts  that  he 
falsely  pretended  to  J.  D.  that  he  was  a  merchant  named  G.,  and  under 
colour  of  a  pretended  contract  with  J.  D.  for  tbe  purchase  of  certain 
goods  of  the  said  J.  D.  and  others,  obtained  goods  of  the  said  J.  D.  and 
others,  with  intent  to  defraud  tbe  said  J.  D.  and  others:  it  was  held,  that 
the  word  ^^J.  D.  and  others"  must  throughout  this  indictment  be  takaa  to 
mean  J.  T>.  and  others  huparlners;  and  therefore  that  evidence 
was  not  ^admissible  to  shew  attempts  by  tbe  defendant  to  de-  [  *677  ] 
fraud  other  persons  wholly  unconnected  with  J.  D.  Reg.  «. 
Steel,  2  Mood.  C.  C.  246;  C.  &  Mar.  337. 

The  wife  of  one  of  the  conspirators  shall  not  be  allowed  to  giv#  evi* 
dence  for  or  against  tbe  others.     (See  ante,  p.  147). 
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A  conspiracy  roust  be  by  two  persons  at  least;  one  cannot  be  convict^ 
it,  unless  be  have  been  indicted  for  conspiring  with  persons  to'  the 
jurors  unknown,  i  Haivk.  c.  'ti^  s.  8.  And  a  man  and  his  wife  cannot 
be  indicted  for  conspiring  together  alone,  becaCise  tbej  are  in  law  one 
person.  (Ante,  p.  17).  But  one  person  afone  toay  be  tried  for  a  con- 
spiracy, provided  the  indictment  charge  him  with  conspiring  with  others 
who  have  not  appeared.  R.  v,  Kinnersley,  1  Sir.  193,  or  who  are 
fince  (Jegd,     R,  r»  Nichols,  3  Str.  1227. 
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IndictfMfU  for  a  Conspiracy  to  commit  a  Crime. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  ship- 
owner, J.  W.,  late  of  the  same  place,  yeoman,  and  E.  W.,  late  of  the 
same  place,  mariner,  being  evil-disposed  persons  and  wickedly  devising 
and  intending  to  defraud  and  prejudice  cenain  persons  hereinafter  men- 
tioned, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  amongst  themselves  conspire,  combine,  confed- 
erate, and  agree  together,  falsely,  and  fraudulently  to  cheat  and  defraud 
certain  underwriters  hereinafter  mentioned,  of  divers  large  sums  of  money: 
And  the  jurors  aforesaid,  upon  their  onth  aforesaid,  do  further  pre- 
sent, that  the  said  J*  S.,  J.  W.,  and  E.  W.,  afterwards,  to  wit,  on  the 
{date  of  the  policy]  in  the  year  aforesaid,  ac  the  parish  aforesaid,  in  the 
county  aforesaid,  in  pursuance  of,  and  according  to,  the  tM  conspiracy, 
combination,   confederacy^  and  agreement  amongst  themselves,  bad  as 

aforesaid,  did  cause  and  procure  a  certain  ship  called  the ,  and 

certain  goods  in  and  on  board  the  said  ship,  to  be  insured  by  certain  un- 
derwriters, to  wit,  by  A.  B.,  CD.,  E»  F.,  and  6.  H.,  and  tbe  said 
underwriters  then  and  there  severally  a  certain  policy  of  insurance  upon 
tbe  said  ship,  and  upon  the  said  goods  so  laden  on  board  the  said  ship  as 
aforesaid,  upon  and  for  a  voyage  from  the  port  of  London  to  the  island 
of  Saint  Vincent  in  the  West  Indies:  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  J.  W., 
and  £.  W.,  afterwards,  and  after  the  said  ship  sailed  from  the  port  of 
London  aforesaid,  upon  the  voyage  aforesaid,  to  wit,  on  the  fourth  day  of 
September,  in  tbe  year  aforesaid,  in  further  pursuance  of,  and  according 
to,  the  said  conspiracy,  combination,  confederacy,  and  agreement  amoi^ 
themselves,  had  as  aforesaid,  did  remove  and  unlade  from  on  board  the 
said  ship  divers  goods  insured  as  aforesaid,  of  great  value,  to  wit,  of  tbe 
value  of  four  hundred  pounds,  before  the  said  ship  had  reached  the  port 
or  place  of  destination,    aforesaid,  to  wit,  at  the  parish  aforesaid,  in  tbe 
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county  aforeftaid:  And  the  jurors  aforesaid,  upon  their  oath  aforV 
said,  do  fuHber  present,  that  in  rarther  poitioance  of,  and  ac« 
cording  to,  the  said  conspiracy,  ^combination,  confederacj,  [  •678  ] 
and  agreement  amongst  ibemsdves,  had  as  aforesaid,  the  said 
J.  Sm  J.  W.,  tod  E.  W.,  afterwards,  to  wit,  on  the  twentieth  day  of 
September,  m  the  year  aforesaid,  on  the  high  seas,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  cut,  bore,  and  make,  and  did  cause 
and  procure  to  be  cut,  bored,  and  made,  divers  holes  in  the  bottom  and 
sides  of  the  said  ship  or  vessel,  with  intent  thereby  to  sink,  cast  away, 
and  destroy  the  said  ship  and  the^oods  in  and  upon  the  said  ship  so  laden 
as  aforesaid,  and  with  intent  and  design  then  and  thereby  wilfully  and  ma- 
liciously to  prejudice  the  said  several  persons  who  had  so  underwritten  the 
said  policy  of  insurance  u|)on  the  said  ship,  and  upon  the  goods  so  therein 
and  thereupon  laden  as  aforesaid:  to  the  great  damage  of  tiie  said  A.  B., 
C.  D.,  E.  F.,  and  G.  H.,  who  had  so  underwritten  the  said  policy  as 
aforesaid,  and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity.  See  the  precedent,  6  Went.  387;  and  see  the  following  pre- 
cedents: of  an  indictment  for  a  conspiracy  to  embezzle  money  collected 
on  a  brief,  C.  C.  C.  136;  to  cheat  a  man  out  of  money  by  pretendiug 
to  secure  to  him  an  annuity,  4  Went.  80,  89;  to  get  from  a  man  his  ac- 
ceptances, upon  pretence  of  getting  them  discounted,  6  Went.  378;  to 
defraud  a  man  of  money  under  pretence  of  procuring  a  place,  C.  C.  C. 
127,  133;  to  blow  up  the  walls  of  a  prison,  C.  C.  C.  422;  to  escape 
out  of  prison,  4  Went.  116;  to  raise  the  price  of  victuals  (salt),  C  C. 
C.  130;  to  obtain  a  nolk  pro$equi  to  an  indictmett  by  fraud,  C.  C.  C. 
138;  to  give  a  false  certificate  of  a  road  being  in  repair,  4  Went.  125; 
and  see  R.  e.  Mawbey,  6  T.  R.  619;  to  throw  a  burthen  upon  the  par- 
ish, by  the  parish  officers  of  another  parish  persuading  a  pauper  of  the  for- 
mer parish  to  marry  a  female  pauper  of  their  parish,  C.  C  C.  128;  1  A* 
&  Ell.  706;  (see  now  the  7  &  8  Vict.  c.  101,  s.  8;  ante,  p.  674);  to 
bring  a  pregnant  pauper  to  settle  in  a  parish,  4  Went.  124;  wrongfully 
to  hold  a  man  to  bail,  4  Went.  94 ;  to  withdraw  customers  from  a  brewer, 
4  Went.  106;  to  injure  gunmakers  in  their  trade,  4  Went.  439;  to  ruin 
a  player  in  his  profession,  6  Went.  443;  to  accuse  a  woman  with  in- 
continence with  defendant,  in  order  to  make  her  marry  him,  4  Went.  79. 

Evidence. 

As  to  the  evidence,  see  ante,  p.  676.  Prove  the  conspiracy,  either 
expressly,  or  prove  one  or  more  of  the  everts  acts  laid  and  that  the  de- 
fendants were  either  engaged  in  the  commission  of  them  or  caused  or 
procured  their  commission,  from  which  the  jury  may  iairly  presume  the 
conspiracy. 
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'As  to  combinations  by  workmen  to  enhance  tbeir wages,  fcc.  fcc,  see 
forms  of  indictments  at  common  law,  C.  C.  C.  127,  134;  4  Went. 
100,  103,  113,  1£0;  6  Went.  376.  See  also  R.  v.  Bykerdike,  I  M. 
&  Rob.  179.  Assaults  in  pursuance  of  such  combinations  are  now  pun- 
ishable with  bard  labour  besides  imprisonment,  ftc,  by  9  O.  4,  c.  31,  s. 
25,  which  repeals  the  former  statutes  upon  this  subject,  and  amends  and 
consolidates  their  various  provisions.     (See  ante,  p.  460). 
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fKlNClPALS    IN    THE    SECOND    DEGREE^ 


Statutes. 

7  Jt  8  O.  d,  c.  29,  s.  ei-^Puniihment  of  Prineipab  in  the  Hcond 
Degree  and  Accenarie$  for  Malicious  Larcenie$] — Enacts,  that  in  the 
case  of  every  felony  punishable  under  this  act,  every  principal  in  the  sec- 
ond degree,  and  every  accessary  before  the  fact,  shall  be  punishable  with 
death,  or  otherwise,  in  the  same  manner  as  the  principal  in  tbe  Brst  degree 
is  by  this  act  punishable;  and  every  accessary  after  tbe  fact  to  any  felony 
punishable  under  this  act  (except  only  a  receiver  of  stolen  property) 
shall,  on  conviction,  be  liaUe  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years;  and  every  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanor  punishable  under  this  act,  shall  be 
liable  fo  be  indicted  and  punished  as  a  principal  offender. 

7  ft  8  6.  4,  c.  90,  s.  36 — Puniekment  of  Principals  in  the  second 
Degru  and  Accessaries  for  Malicious  Injuries] — Enacts,  that  in  the  case 
of  every  felony  punishable  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessary  before  the  fact,  shall  be  punishable  with 
death  or  otherwise,  in  the  same  manner  as  tbe  principal  in  the  first  de- 
gree is  by  this  act  punishable;  and  every  accessary  after  the  fact  to  any 
felony  punishable  under  this  act  shall,  on  conviction,  be  liable  to  be  impris- 
oned for  any  term  not  exceeding  two  years;  and  every  person,  who  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanor 
punishable  under  this  act,  shall  be  liable  to  be  indicted  and  punished  as  a 
principal  offender. 

11  G.  4  fc  1  W.  4,  c.  66,  s.  25— Punishment  oj  Principals  in  the 
second  Degree  and  nAccessarks^  for  Forgery — Enacts,  that  in  the  case  of 
every  felony  punishable  under  this  act,  every  principal  in  the  second  de- 
gree,  and   every   accessary  before  the  fact,   shall  be  punishable  with 
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death,  or  otherwise,  in  the  same  maoner  as  the  principal  in  the  first  de- 
gree is  by  this  act  punishable;  and  every  accessary  after  the  fact  to  any 
felony  punishable  under  this  act  shall,  on  conviction,  be  liable  to  be  im« 
prisoned  for  any  term  not  exceeding  two  years.  See  7  W.  4  &  1  Vict, 
c.  84,  s.  3,  (ante,  p.  355). 

3  W.  4,  c.  34,  s.  18 — Puniihmenl  of  PrindpaU  in  the  H€- 
[  *680  ]  ond  ^Degree  and  *SeceB8ari€9^  for  Coining] — Enacts,  that  in  the 
case  of  every  felony  punisbable  under  this  act,  every  principal 
in  the  second  degree,  and  every  accessary  before  the  fact,  shall  be  punish- 
able in  the  same  manner  as  the  principal  in  the  first  degree  is  by  this  act 
punishable;  and  every  accessary  after  the  fact  to  any  felony  punisbable 
under  this  act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years;  and  in  so  far  as  relates  to  Scotland,  every 
person  who  shall  become  accessary  after  the  fact  to  any  of  the  ofllences 
to  which  the  punisluoeDt  of  tranaportalipn  is  by  this  act  attached,  shall, 
on  conviction,  be  liable  to  be  imprispned  fpr  any  term  npt  exceeding  two 
years;  the  general  law  of  Scotland  as  to  accession,  or  art  and  part,  beii^ 
in  all  other  respects  to  regulate  the  punishments  to  be  awarded  under  this 
act. 

7  W.  4  &  1  Vict.  c.  85,  s.  7 — Punuhm^U  of  PrincifoUin  UuHcond 
Degree  and  Accewirite^  for  Offencn  ag4dn9t  Ike  Person] — Enacts,  that 
in  the  case  of  every  felony  punishable  under  thb  act,  every  principal  io 
the  second  degree,  and  every  accessary  before  tbe  fact,  shall  be  punish- 
able with  death  or  otherwise,  in  the  same  manner  as  the  principal  in  the 
first  degree  is  by  this  act  punishable;  and  every  accessary  after  tbe  fact 
to  any  felony  punishable  under  this  act  shall,  on  conviction,  be  liable  to 
be  imprisoned  for  any  term  not  exceeding  wo  years. 

7  W.  4  &;  1  Vict.  c.  86,  s»  6 — Puniehment  of  Principalsin  the  eeeond 
Degree  and  Accessaries^  4^c.,  for  Burglary  and  stealing  in  a  Dwelling- 
house^  ^c] — Enacts,  that  iu  the^case  of  every  felony  punishable  under  this 
act,  every  principal  in  the  second  degree,  and  every  accessary  before  tbe 
fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same  manner  as  the 
principal  in  the  first  d^ree  is  by  this  act  punishable,  and  every  accessaiy 
after  tbe  fact  to  any  felony  punisbaUe  under  thb  act  (except  only  a  re- 
ceiver of  stolen  property)  shall,  on  conviction,  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years. 

7  W.  4  &  i  Vict.  c.  87,  s.  9 — Punishment  of  Principals  in  the  sec- 
ond Degree  and  Accessariesyfor  Robbery  and  Stealing  from  Uu  Persons^ 
4pc.]~T4u  sectiom  is  verbatim  the  same  as  7  FT.  4  ^  1  Viet.  c.  86,t.  6. 
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7  W.  4  fc  1  Vict.  e.  88,  $.  4— Pimu&meiif  of  Prit^cipaUin  the  ucond 
Degree  and  Aceeeeariesy  fw  Piracy.] — This  section  i$  verbatim  the  eame 
a$7  VK.A^l  rict.'c.  85,  »•  7. 

7  W.  4  &  I  Vict.  c.  89,  s.  1  l—Pumskm^nt  of  Prineipale  and  Jlc- 
eesiaries^  for  Burnings  ^c] — Thi$  netion  i$  verbatim  the  $ame  a$7  W. 
4  ^  1  Viet.  c.  85,  $.  7. 

7  W.  &  Vict*  c.  36,  §.  35 — Puniekmtni  of  Prindpale  and  Aceeeea-' 
ries^for  Offeneee  againet  tkt  Poet- Office] — ^Enacts,  that  in  the  case  of 
every  felony  punishable  under  the  post*office  acts,  every  principal  in  the 
second  degree,  and  every  accessary  before  the  fact,  shall  be  punishable  in 
the  same  manner  as  the  principal  in  the  first  degree  is  by  the 
post-office  acts  punishable;  and  every  accessary  after  *the  fact  to  [  *6S1  ] 
any  felony  punishable  under  the  post*office  acts  (except  against 
a  receiver  of  any  property  or  thing  stolen,  takan,  embezisled,  or  secreted) 
shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years;  aud  every  person  who  shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanor,  punishable  under  the  post-office  acts, 
shall  be  liable  to  be  indicted  and  punished  as  a  principal  offender, 

IndictinetH, 

After  stating  the  offence  of  the  principal  in  the  first  degree^  and  iifme- 
diately  before  the  conclusion  of  the  indictment^  charge  the  principal  in  the 
second  degree  I4iif :— And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  labourer,  on  the  day  and  year  aforesaid,  witli  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  was  present, 
aiding,  abetting,  and  assisting  the  said  J.  S.  the  [felony  and  larceny] 
aforesaid  to  do  and  commit:  against  the  peace,  &c.  In  an  indictment 
for  murder^  this  is  inserted  immediately  before  the  conclnding  clause,  ant} 
so  the  jurors,  &c.;  and  this  clause  then  charges  both  the  principals  in  the 
first  and  Hcond  degree  uith^the  murder  thus]: — And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  J.  S.  and  J.  W. 
the  said  J.  N.  in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  kill  and  murder;  against  the  peace,  &c* 
(See  ante,  p.  405). 

Where  a  statute  creates  a  felony,  and  punishes  with  death  persons  guil- 
ty thereof,  without  making  provision  as  to  psrsons  present  aiding  and  abet- 
ting, principals  in  the  second  degree  are  thereby  punishable  with  death, 
as  well  as  prmcipals  in  the  first  degree.  H.  v.  Midwinter,  Fost.  A  pp. 
415.  Coalheaver^s  case,  1  Leach,  66.  So,  where  a  statute  makes  a 
common  law  felony  by  name  punishable  with  death,  (as  in  the  case  of 
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muriler,  rape,  sodomy,  robbery,  am}  burglary),  those  present  aiding  and 
frbetiing  in  the  offence  are  impliedly  punishable  w.itb  death,  although  the 
statute  make  no  mention  of  them*     1  Hale,  5S7;  Fost.  359.    But  where 
a  statute  imposes  the  punishment  of  death  upon  the  person  committing 
the  offence,  and  not  upon  the  offence  by  name,  those  present  aiding  and 
abetting  merely  are  not  punishable  with  death,  that  person  only  who  actu- 
ally committed  the  offence  being  deemed  to  be  within  the  statute.     Fost. 
■856,  357;  R.  r.  Paget,  Fost.  355..    Yet,  in  this  latter  case,  if  the  ac- 
cessary be  expressly  within  the  statute  as  well  as  the  person  actually  com- 
mitting the  offence,  it  must  be  deemed  virtually  to  include  the  principal  in 
the  second  degree  by  necessary  implication.     See  R«  v,  Gogerly,  R.  & 
R.  343.     This  was  the  rule  upon  the  construction  of  statutes  before  the 
abolition  of  the  bene6t  of  clergy,  and  it  is  still  applicable,  because  no 
person  can  be  punished  with  death  unless  it  be  for  some  felony  which 
was  before  excluded  from  the  benefit  of  clergy,  or  made  punishable  with 
death  by  some  subsequent  statute.     7  &  8  6.  4,  c.  28,  s.  7.     But  this 
rule  is  now  of  less  general  importance,  because  the  various  statutes  upon 
which  these  questions  have  arisen  are  now  repealed;  and  by  statutes  7  & 
6  6.  4,  c.  29,  s.  61,  (larceny),  7  fc  8  6.  4,  c.  30,  s.  26,  (malicious  in- 
juries), 2  W.  4,  c.  34,  s.  18,  (cohiing),  7  W.  4,  &  1  Vict.  c.  85,  s.  7, 
(offences  against  the  person),  7  W.  4,  &  1  Vict.  c.  86,  s.  6,   (burglary 
and  stealing  in  the  dwelling-house,  &c.)  7  W.  4  &   1  Vict.  c.   87,  s.  9, 
(robbery  and  stealing  from  the  person),  7  W.  4  &  1  Vict.  c. 
[  *6S2  ]  88,  •s.  4,  (piracy),  7  W.  4  &   1  Vicl.  c.   89,  s.  11,  (burn- 
ing, &c.),  and  7  W.  4  &  1  Vict.  c.  36,  s.  35,  (offences  against 
the  post-office),  (which  include  the  offences  of  most  general  occurrence), 
principals  in  the  second  degree  in  felonies  punishable  by  these  acts  respec- 
tively, are  punishable  with  death,  or  otherwise  in  the  same  manner  as 
principals  in  the  first  degree. 

Provisions  applicable  to  principals  in  the  second  degree  are  also  con- 
Ifiimsd  in  most  of  the  sections  of  the  stat.  9  G.  4,  c.  31,  I'elating  to  of- 
fences against  the  person;  and  by  stats.  11  O.  4  &  1  W.  4,  c.  66,  s. 
85,  (the  forgery  act),  and  7  W.  4  &  1  Vict.  c.  84,  (ante,  p.  355), 
principals  in  the  second  degree  are  punishable  in  the  same  manner  as 
principals  in  the  first  degree.  Where,  however,  upon  the  construction  of 
any  particular  statute,  principals  in  the  second  degree  are  not  punishable 
with  death,  and  no  punishment  is  |)rescribed  by  the  statute,  then  princi- 
pals in  the  second  degree  may  be  transported  for  seven  years,  or  impris- 
oned, (with  or  without  hard  labour  for  the  whole  or  any  part  of  the  im- 
prisonment, and  with  or  without  solitary  confinement,  such  confinement 
not  exceeding  one  month  at  any  one  lime,  nor  three  months  in  any  one 
year,  7  W.  4,  &  1  Vict.  c.  90,  s.  5,  (ante,  p.  169),  7  &  8  G.  4,  c.  28, 
e.  9,  (ante,  p.  554),  not  exceeding  two  years;  and,  if  a  male«  may  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  'm  addition  to  tlie 
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imprisonment,  if  tbe  court  shall  think  fit*     7  ft  8  G.  4,  c.  28,  $.  8, 
(ante^  p.  554).     See  7  &  8  6»  4,  c.  28,  s.  10,  (ante,  p.  169). 

In  the  case  of  a  felony  at  common  law  not  punishable  with  death,  and 
in  cases  of  felony  at  common  law  or  by  statute,  where  the  principal  in  the 
6rst  degree  is  expressly,  and  the  principal  in  the  second  degree  is  by  con-* 
struction  of  law,  punishable  with  death,  (ride  nipra),  the  pleader  may 
charge  the  prmcipal  in  tbe  second  degree  either  as  principal  in  the  first 
degree,  (for  proof  that  be  was  present  aiding  and  abetting  will  in  such  a 
case  maintain  an  indictment  charging  him  with  having  actually  committed 
the  offence,  see  Mackally's  case,  9  Co,  67  b;  1  Hale,  438;  R.  v. 
Towle,  R.  &  R.  314,  (ante,  p.  60),  or  as  being  present  aiding  and  abet- 
ting, as  in  tbe  f?rm  above  given,  at  bis  option.  Reg.  v.  Crisham,  1  C. 
&  Mar.  187.  A.,  B.,  and  C  were  indicted  for  murder;  in  tbe  first 
count,  as  principals  in  tbe  first  degree;  and  in  tbe  second,  A.  was  indict- 
ed as  a  principal  in  tbe  first  degree,  and  B.  and  C.  as  principals  in  tbe 
second  degree;  the  grand  jury  ignored  tbe  first  count  as  to  B.  and  C, 
and  found  a  true  bill  on  the  second  count  against  all;  it  seems  that  B.  & 
C.  might  be  convicted  on  the  second  count,  tboiigb  A,  was  acquitted* 
Reg.  9.  Phelps,  C.  k  Mar,  18Q. 

Tbe  defendant  must  be  proved  to  have  been  present  aiding  and  abet- 
ting in  tlie  commission  of  the  offence. 

Presence  in  this  sense  is  either  actual  or  constructive.     It  is  not  ne^^ 
cessary  that  the  party  should  be  actually  present,  ap  ear  or  eye-witness 
of  the  transaction;  be  is,  in  construction  of  law,  present  aiding  and  abet- 
ting, if,  with  the  intention  of  giving  assistance,  he  be  near  enough  to  afford 
it,  should  tbe  occasion  arise.     Thus,  if  he  be  outside  tbe  house  watching 
to  prevent  surprise,  or  tbe  like,  whilst  bis  companions  are  in  the  house 
committing  the  felony,  such  constructive  presence  is  sufficient  to  make 
him  a  principal  in  tbe  second  degree.    Fost.  350.    See  R.  9.  Borthwick, 
1  Dougl.  207:  R.  v.  Gogerly,  R.  &  R.  343:  R.  r.  Owen,  1 
Mood.  C.  C.  96.     But  •be  must  be  sufficiently  near  to  give  [  *683  ] 
assistance;  R.  9.  Stewart,  R.  &  R.  363;  and  tbe  mere  cir- 
cumstance of  a  party's  going  towards  a  place  where  a  felony  is  to  be  com- 
mitted, in  order  to  assist  to  carry  off  tbe  property,  and  assisting  in  carry* 
ing.it  off,  will  not  make  him  a  principal  in  tbe  second  degree,  unless  at 
tbe  time  of  tbe  felonious  taking,  he  were  within  such  a  distance  as  to  be 
able  to  assist  in  it.     R.  o.  Kelly,  R.  &  R.  421.     So,  where  two  per- 
sons broke  open  a  warehouse,  and  stole  thereout  a  quantity  of  butter, 
which  they  carried  along  tbe  street  thirty  yards  and  fbep  fetched  tbe 
prisoner,  who,  being  apprised  of  the  robbery,  assisted  iq  carrying  anay 
tbe  property,  it  was  holden  that  he  was  not  a  principal,  but  only  an  acce$- 
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sary.  R.  v.  King,  R.  k  R.  333.  Bee  R.  v.  M^MaUn,  Tb.:  R.  v. 
Dyer,  2  East,  P.  C.  767.  And  ahhough  an  act  be  committed  in  pureu- 
ance  of  a  previously  concerted  plan  between  tbe  parties,  those  who  are  not 
present,  or  so  near  as  to  be  able  to  afford  aid  and  assistance  at  the  time 
when  tbe  offence  is  committed,  are  not  principals,  but  accessaries  before 
the  Tact.  R.  v.  Soare,  R.  &  R.  25;  R.  v.  Davis,  Id.  113:  R. «.  Else, 
Id.  142:  R.  r.  Badcock,  Id.  249:  R.  v.  Manners,  7  C.  &  P.  801. 
But  presence  during  the  whole  of  the  transaction  is  not  necessary;  for  io- 
stance,  if  several  combine  to  forge  an  instrument,  and  each  executes  by 
himself  a  distinct  part  of  tbe  forgery,  and  they  are  not  together  when  the 
instrumenr  is  completed,  they  are,  nevertheless,  all  guilty  as  principals. 
R.  V.  Bingley,  R.  &  R.  446.  See  2  Ea«,  P.  C.  768.  As  if  A. 
counsel  B.  to  make  the  paper,  C.  to  engrave  the  plate,  and  D.  to  fill  up 
the  names  of  a  forged  note,  and  they  do  so,  each  without  knowing  that 
tbe  others  are  employed  for  that  purpose,  B..,  C,  and  D.  may  be  indict- 
ed for  the  forgery,  and  A.  as  an  accessary;  R.  t.  Dade,  1  Mood.  C. 
C.  307;  for,  if  several  make  distinct  parts  of  a  forged  instrument,  each 
IS  a  principal,  although  he  do  not  know  by  whom  the  othl^r  parts  are  exe- 
cuted, and  though  it  is  finished  by  one  alone  in  the  absence  of  tbe  others. 
R.  V.  Kirkwood,  1  Mood.  C.  C.  304. 

There  must  also  be  a  participation  io  the  act;  for  although  a  man  be 
present  whilst  a  felony  is  committed,  if  he  take  no  part  in  it,  and  do  not 
act  in  concert  with  those  who  commit  it,  he  will  not  be  a  principal  in  the 
second  degree,  merely  because  be  did  not  endeavour  to  prevent  tbe  felony, 
or  apprehend  tbe  feten.  1  Hale,  439;  Fost.  350.  It  is  not  necessary, 
however,  to  prove  that  the  party  actually  aided  in  tbe  commission  of  the 
offence;  if  he  watched  for  bis  companions,  in  order  to  prevent  surprise; 
or  remained  at  a  convenient  distance,  in  order  to  favour  their  escape,  if 
necessary;  or  was  in  such  a  situation  as  to  be  able  readily  to  come  to 
their  assistance,  the  knowledge  of  which  was  calculated  to  give  additional 
confidence  to  bis  companions — in  contemplation  of  law  he  was  present  aid- 
ing and  abetting.  So  a  participation,  the  result  of  a  concerted  design  to 
commit  a  specific  offence,  is  sufficient  to  constitute  a  principal  in  tbe  sec- 
ond degree.  Thus,  if  several  act  in  concert  to  steal  a  man^s  goods,  and 
he  is  induced  by  fraud  to  trust  one  of  them,  in  the  presence  of  the  others, 
with  the  possession  of  the  goods,  and  then  another  t>f  the  party  entice 
the  owner  away,  that  be  who  has  the  goods  may  carry  them  off,  they  are 
aH  guilty  as  principals.  R.  v.  Standley,  R.  &  R.  305;  and  see  R.  v. 
Passey,  7  C.  &  P.  282:  R.  r.   Lockett,  Id.  300.     So  it  has  been  hoi- 

den,  that  to  aid  and  assist  a  person  to  the  jurors  unknown,  to 
[  •684  ]  obtain  money  by  ring-dropping,  *is  felony,  if  tbe  jury  find  that 

the  prisoner  was  confederate  with  the  person  unknown  to  ob- 
tain the  money  by  means  of  this  practice.  R.  r.  Moore,  1  Leach,  Sl4. 
If  one  encourage  another  to  remniit  suicide,  and  be  present  abetting  him 
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while  be  does  so,  such  person  is  guUty  of  murder  as  a  principal;  and  if 
two  persons  encourage  each  other  to  self-murder,  and  one  kills  himself,, 
but  the  other  fails  in  the  attempt,  he  is  a  principal  in  the  murder  of  tbe^ 
other.  R.  e.  Dyson,  R.  &  R.  523.  See  R.  e.  Russel,  1  Mood.  C. 
C.  356:  R.  «•  Alison,  8  C.  &  P.  418.  So,  likewise,  if  several  per- 
sons combine  for  an  unlawful  purpose,  or  for  a  purpose  to  be  carried  into 
effect  by  unlawful  means;  (see  Fost.  351,  852);  particularly  if  it  be 
carried  into  effect  notwithstanding  any  opposition  that  may  be  offered 
against  it;  Fost.  353,  354;  and  one  of  them,  in  the  prosecution  of  it, 
kill  a  man,  it  is  murder  in  all  who  are  present,  whether  tbey  actually  aid 
or  abet  or  not,  (see  the  Sissinghurst-house  case,  1  Hale,  461),  provided 
the  death  were  caused  by  the  act  of  some  one  of  the  party  in  the  course 
of  his  endeavours  to  effect  the  common  object  of  the  assembly.  1 
Hawk.  c.  31,  s.  52;  Fost.  352:  R.  «.  Hodgson,  1  Leach,  6:  R.  «. 
Plumer,  Kel.  109.  But  the  act  must  be  the  result  of  the  confederacy; 
for  if  several  are  out  for  the  purpose  of  committing  a  felony,  and  upon 
alarm  and  pursuit  run  different  ways,  and  one  of  them  kill  a  pursuer  to 
avoid  being  taken,  the  others  are  not  to  be  considered  as  principals  in  that 
offence.  R.  v.  White,  R.  ft  R.  92.  Thus,  where  a  gang  of  poachers, 
consisting  of  the  prisoners  and  Williams,  attacked  a  game*keeper,  beat 
him,  and  left  him  senseless  upon  the  ground,  but  Williams  returned,  and 
whilst  the  gamekeeper  was  insensible  upon  the  ground  took  from  him  his 
gun,  pocket  book,  and  money:  Parky  J.,  held  this  to  be  a  robbery  by 
Williams  only.  R.  e.  Hawkins,  3  C.  ft  P.  392.  The  purpose  must 
also  be  unlawful;  for  if  the  original  object  be  lawful,  and  be  prosecuted  by 
lawful  means,  should  one  of  the  party  in  the  prosecution  of  it  kill  a  man, 
although  the  party  killing,  and  all  those  who  actually  aid  and  abet  him  in 
the  act,  may,  according  to  circumstances,  be  guilty  of  murder  or  man- 
slaughter, yet  the  other  persons  who  are  present,  and  who  do  not  actually 
aid  and  abet,  are  not  guilty  as  principals  in  the  second  degree.  Fost* 
354,  355;  2  Hawk.  c.  29,  s.  9. 

A  mere  participation  in  the  act,  without  a  felonious  participation  in  the 
design,  will  not  be  sufficient.  1  East,  P.  C.  257;  R.  e.  Plumer,  Kel. 
109.  Thus,  if  a  roaster  assault  another  with  malice  prepense,  and  the 
servant,  ignorant  of  his  master's  felonious  design,  take  part  with  him,  and 
kill  the  other,  it  is  manslaughter  in  the  servant,  and  murder  in  the  master. 
1  Hale,  446.  So,  on  an  indictment  under  the  stot.  1  Vict.  c.  85,  s.  2, 
charging  A.  with  the  capital  offence  of  inflicting  a  bodily  injury  dangerous 
to  life,  with  intent  to  commit  murder,  and  B.  with  aiding  and  abetting 
him,  it  was  held  to  be  essential,  to  make  out  the  charge  against  B. ,  that 
he  should  have  been  aware  of  A's.  intention  to  commit  murder.  Reg  v. 
Cruse,  8  C.  ft  P.  541. 

In  the  case  of  murder  by  duelling,  in  strictness  both  of  the  seconds  are 
principals  in  the  second  degree;  yet  Lord  Hah  considers  that,  as  far  as 
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relates  to  tbe  second  of  the  party  killed,  the  rule  of  law  in  this  respect 
bas  been  too  far  strained;  and  be  seems  to  doubt  wbetber  such  second 
should  be  deemed  a  principal  in  the  second  degree.  1  Hale,  44^,  452: 
but  see  R.  v.  Perkins,  4  C.  &  P.  637:  R.  v.  Murphjr, 
•6  C.  &  P.  103:  Reg.  v.  Young,  8  C.  &  P.  645:  Reg,  v.  [  *685  ] 
Cuddy,  1  C.  &  K.  210:  (ante,  p.  6.) 

If  the  principal  were  insane  at  the  commission  of  the  act,  no  person 
can  be  convicted  as  an  aider  and  abettor  of  the  act.  Reg.  «.  Tyler,  8 
C.  &  P.  616;  (ante,  p.  6.) 


ACCESSARIES    BEFORE    THE    FACT. 


Statutes. 


7  6.  4,  c.  64,  s.  9 — Jiecessaries  before  the  Facty  token  and  where 
tried,] — For  the  more  effectual  prosecution  of  accessaries  before  the 
fact  to  felony,  be  it  enacted,  that  if  any  person  shall  counsel,  procure,  or 
command  any  other  person  to  commit  any  felony,  whether  the  same  be  a 
felony  at  common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  (o 
be  made,  the  person  so  counselling,  procuring,  or  commanding,  shall  be 
deemed  guilty  of  felony,  and  may  be  indicted  and  convicted,  either  as  an 
accessary  before  the  fact  to  the  principal  felony,  together  with  the  princi- 
pal felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be  indict- 
ed and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall 
or  shall  not  have  been  previously  convicted,  shall  or  shall  not  beameoable  to 
justice*  and  may  be  punished  in  the  same  manner  as  any  accessary  before 
the  fact  to  the  same  felony,  if  convicted  as  an  accessary,  may  be  punish- 
ed; and  the  offence  of  the  person  so  counselling,  procuring,  or  command- 
ing, howsoever  indicted,  may  be  inquired  of,  tried,  determined,  and  pun- 
ished, by  any  court  which  shall  have  jurisdictioo  to  try  the  principal  felon, 
in  the  same  manner  as  if  such  offence  had  been  committed  at  the  same 
place  as  the  principal  felony,  although  such  offence  may  have  been  c<ku- 
mitted  either  on  the  high  seas  or  at  any  place  on  land,  whether  within  his 
Majesty's  dominions  or  without;  and  thai  incase  tbe  principal  felony  sliall 
have  been  committed  without  the  body  of  any  count;  ,  and  tbe  offence 
of  counselling,  procuring,  or  commanding,  shall  have  been  committed 
within  the  body  of  any  county,  the  last-mentioned  offence  may  be  io- 
quired  of,  tried,  determined,  and  punished  in  either  of  such  counties: 
provided  always,  that  no  person,  who  shall  be  once  duly  tried  for  any  such 
offence,  whether  as  an  accessary  before  tbe  fact,  or  as  for  a  substantive 
felony,  shall  be  liable  to  be  again  indicted  or  tried  for  the  same  of- 
fence. 
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Sect.  11 — JteciBBories  nun/  be  tried  after  CofwieHan  of  Principal.] — 
And,  10  order  that  all  accessaries  may  be  convicted  and  punished  in  cases 
where  the  principal  felon  is  not  attainiyd,  be  it  enacted,  that  if  any  prin- 
cipal offender  shall  be  in  anywise  convicted  of  any  felony,  it  shall  be  law- 
ful to  proceed  against  any  accessary,  either  before  or  after  the  fact,  in  the 
same  manner  as  if  such  principal  felon  had  been  attainted  thereof,  not- 
withstanding such  principal  felon  shall  die,  or  be  admitted  to  the  benefit  of 
clergy,  or  pardoned  or  otherwise  delivered  before  attainder; 
and  every  such  accessary  shall  suffer  the  same  *  punishment,  if  [  *686  ] 
he  or  she  be  in  anywise  convicted,  or  be  or  she  should  have 
suffered  if  the  principal  had  been  attainted. 


9  G.  4,  c.  31,  s.  31 — Puni^meni  of  Jleceesariee  for  Injuries  to  the 
Perspn]«— Enacts,  that  every  accessary  before  the  fact  to  any  felony  pun- 
ishable under  this  act,  for  whom  no  punishment  has  been  hereicbefore 
provided,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  com- 
mon gaol  or  house  of  correction,  for  any  term  not  exceeding  three  years; 
and  every  accessary  after  the  fact  to  any  felony  punishable  under  this  act, 
except  murder,  shall  be  liable  to  be  imprisoned,  with  or  without  hard  la- 
bour, in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceed* 
ing  two  years;  and  every  person  who  shall  counsel,  aid,  or  abet  the  com- 
mission of  any  misdemeanor  punishable  under  this  act,  shall  be  liable  to 
be  proceeded  against  and  punished  as  a  principal  offender! 

Indictment  of  together  with  the  Principal, 

Aftjet  charging  f/ie  principal  with  the  offence^  and  immedialely  before 
the  contlution  of  the  indictment  charge  the  accessary  thus: — And  tlie 
jurors  aforesaid,  upon  their  oalh  aforesaid,  do  further  present,  that  J.  W., 
late  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  before  the 
said  [felony  and  larceny]  was  committed  in  form  aforesaid,  to  wit,  on  the 
first  day  of  August,  in  the  year  aforesaid,  at  the  iiarish  aforesaid,  in  the 
county  aforesaid,  did  feloniously  and  maliciously  incite,  move,  procure, 
aid,  counsel,  hire,  and  command,  the  said  J.  8.  the  said  [fetony  and  lar- 
ceny], in  manner  and  form  aforesaid  to  do  and  commit;  against  the  peace, 
ftc.  &c.  The  act  of  accessary  before  the  fact  is  described  in  the  several 
stainies  ereaiing  new  fsloniesj  or  punishing  with  death  the  principal  and 
aecessaries  in  felonies  at  common  /aw,  in  different  terms.  In  prudence, 
perhaps^  it  will  be  better  to  pursue  the  words  of  the  statute  upon  which  the 
indictment  isframedy  in  descrying  the  offence  of  the  accessary;  but  if  the 
statute  do  not  mention  accessaries^  or  in  the  case  of  a  felony  at  common 
Iat9,  the  words  in  the  above  /orm,  ^'  incite^  move,  procure^'*^  ^e.  will  be 
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nufficiently  indieaHve  of  the  offence.  Jlnd  even  where  the  elaiuU  doee  er- 
preuly  describe  the  offence  of  accessary  in  termSy  it  is  not  ahsolyiely  nee 
essary  to  describe  it  in  tlu  same  terms  in  the  indictment;  a  deecripHan  in 
equitalent  terms  ttill  be  sufficient:  thusj  where  the  words  in  the  stainU 
were  '^  command^  hire^  or  coufuel,"  and  in  the  indictment  ^^  exeiie,  move^ 
and  procure^^^  the  indictment  was  holden  good:  becaiise  the  wards  were  of 
the  same  kgal  import,  R,  ▼.  Grevil^  1  Jlnd.  195.  Ji  man  may  be  in- 
dieted  as  accessary  to  one  of  several  principals,  or  to  all;  and  if  he  be  t«- 
dected  as  accessary  to  ally  he  may  be  convicted  on  eueh  indictment  as  oc- 
cessary  to  one  or  some  of  them.  Lord  SancharU  case,  9  Co.  119;  Foet. 
361;  1  Hale,  624.  {See  ante,  p.  26).  Jin  indictment  charging  that 
a  certain  evil-cli$posed  person  feloniously  stole  certain  goods,  and  that  A. 
JS.  feloniously  incited  the  said  evil-disposed  person  to  commit  the  said 
felony,  is  bad  as  against  A.  B.  Reg.  v.  Caspar,  2  Mood.  C.  C.  101; 
9  C.  ^  P.  289.     Jls  to  the  venue,  see  anU,  p.  26. 

The  ofience  of  accessarj  before  tbe  fact  is  felony,  but  is  not  punishable 

with  death  except  it  b?  so  express!)  provided  by  statute.     Ac-. 
{  ^687  ]  cessaries*  before  the  fact  to  murder  are  punishable  with  death. 

9  G.  4,  c.  31,  s.  3,  (ante,  p.  403).  Accessaries  to  ad- 
•ministering  poison  and  attempts  to  drown,  suffocate,  or  strangle,  and  to 
maliciously  shooting,  and  stabbing,  with  intent  to  murder  or  maim,  are 
punishable  as  principals,  &c.  7  W.  4  &  1  Vict.  c.  85,  s.  7,  (ante,  p. 
^80) .  Bo  are  accessaries  to  administering  poison  to  procure  abortion, 
lb.  So  are  accessaries  to  the  forcible  abduciion  of  women  for  lucre. 
9  G.  4,  c.  31,  s.  19,  (ante,  p.  475).  So  are  accssaries  to  child  steal- 
ing. 9  G.  4,  c.  31,  s.  21,  (ante,  p.  478).  So  are  accessaries  to  biga- 
my. 9  G.  '4,  c.  31,  s.  22,  (ante,  p.  628).  And  accessaries  to  any 
felony  punishable  under  stat.  9  G.  4,  c.  31,  for  whom  no  punishment  is 
otherwise  provided,  may  be  transported  for  not  more  than  fourteen  nor 
less  than  seven  years,  and  imprisoned  with  or  without  hard  labour,  not 
exceeding  three  years,  9  G.  4,  c.  31,  s.  31.  Accessaries  before  the 
fact  to  felonies  within  the  statutes  7  &  8  G.  4,  c.  29;  7  ft  8  G.  4,  c. 
30;  11  G.  4  &  1  W.  4,  c.  66;  2  W.  4,  c.  34;  7  W.  4  ft  1  Vict, 
c.  85;  7  W.  4  &  1  Vict.  c.  66;  and  7  W.  4  ft  1  Vict.  c.  87;  7  W.  4 
ft  1  Vict.  c.  88;  7  W.  4  ft  1  Vict.  c.  89;  and  7  W.  4  ft  1  Vict.  c. 
36,  respectively,  are  punishable  with  death  or  otherwise,  in  the  same 
manner  as  principals  in  tbe  first  degree,  7  ft  8  G.  4,  c.  29,  s.  61,  (ante, 
p.  679) ;  7  ft  8  G.  4,  c.  30,  s.  26,  (ante,  p.  679) ;  1 1  G.  4  ft  1  W. 
4,  c.  66,  s.  25,  (ante,  p.  679);  2  W.  4,  c.  34,  6.  18,  (ante,  p.  680); 
7  W.  4  ft  1  Vict.  c.  85,  s.  7;  7  W.  4  ft  1  Vict.  c.  86^  s.  6;  7  W.  4  ft 
I  Vict.  c.  87,  s.  9;  7  W.  4  ft  1  Vict.  c.  88,  s.  4;  7  W.  4  ft  1  Vict, 
c.  89,  6.  11;  and  7  W.  4  ft  1  Vict.  c.  36,  s.  35,  (ante,  p.  680).  in 
many  statutes  also  specific  punishments  are  provided  for  acceasaries  be- 
fore the  fact,  in  which  cases  accessaries  must  be  punished  under  the 
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particular  statute;  but  where  no  puqishmeut  is  provided,  then  acces* 
saries  majr  be  transported  for  seven  years,  or  imprisoned  (with  or 
without  hard  labour,  for  the  whole  or  any  part  of  the  imprisonment, 
and  with  or  without  solitary  confinement,  7  &  8  6.  4,  c.  28,  s«  9, 
(ante,  p.  554),  such  confinement  not  exceeding  one  month  at  any  one 
time,  nor  three  months  in  any  one  year,  7  W.  4  ft  1  Vict.  c.  90, 
s.  5,  (ante,  p.  169)),  not  exceeding  two  years,  and  if  a  male,  may  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  think  fit.  7  ft  8  G.  4,  c.  28,  s.  8,  (ante, 
p.  554). 

It  may  be  necessary  to  observe,  that  it  is  only  in  felonies  that  there 
can  be  accessaries;  in  high  treason,  every  instance  of  incitement,  &c., 
which  in  felony  would  make  a  man  an  accessary  before  the  fact,  will 
make  him  a  principal  traitor,  Fost.  341,  and  he  must  be  indicted  as  such. 
1  Hale,  238.  Also,  all  those  who  in  felony  would  be  accessaries  before 
the  fact,  in  ofi^ences  under  felony  are  principals,  and  must  be  indicted  as 
such.  4  Bl.  Com.  36;  Reg.  v.  Clayton,  1  C.  ft  K.  128;  Reg.  «. 
Moland,  2  Mood.  C.  C.  276.  In  manslaughter,  however,  there  can  be 
no  accessaries  before  the  fact,  for  the  offence  is  sudden  and  unpremeditat- 
ed; and  therefore,  if  A.  be  indicted  for  murder,  and  B.  as  accessary,  if 
the  jury  find  A.  guilty  of  manslaughter,  they  must  acquit  B.  1  Hale, 
347,  450,  616. 

Formerly  an  accessary  could  not,  without  his  own  consent,  unless  tried 
with  the  principal,  be  brought  to  trial  until  the  guilt  of  his  principal  had 
been  legally  ascertained  by  conviction,  (1  A.  st.  2,  c.  9),  or  outlawry. 
Fost.  360;  1  Hale,  623.  And  even  in  high  treason  the  accessary,  (if 
he  may  be  so  termed),  unless  he  can  be  indicted  for  compassing  the 
King^s  death,  roust  still  be  tried  either  with  the  principal,  or 
after  the  principal's  attainder;  I  Hale,  625;  and  the  *same  [  *688  ] 
in  offences  under  felony.  But  now,  accessaries  before  the  fact 
to  any  felony,  whether  at  common  law  or  by  statutes  made  or  to  be  made, 
shall  be  deemed  guilty  of  felony,  and  may  be  indicted  as  accessaries 
before  the  fact  with  the  principal,  or  after  the  conviction  (7  6.  4,  c.  64, 
8.  11)  of  the  principal,  or  for  a  substantive  felony,  whether  the  principal 
shall  or  shall  not  have  been  convicted,  or  shall  or  shall  not  be  amenable  to 
justice,  and  nnay  be  punished  in  the  same  manner  as  if  convicted  as  ac- 
cessaries before  the  fact.  7  G.  4,  c.  64,  s.  9,  (ante,  p.  685).  This 
statute  only  applies  where  the  accessary  might  at  common  law  have  been 
indicted  with  or  without  the  conviction  of  the  principal;  and  therefore 
where  a  defendant  was  indicted  as  accessary  before  the  fact  to  the  murder 
of  S.  N.,  she  having  by  his  procurement  killed  herself,  it  was  holden 
that  the  statute  did  not  apply.  R.  a.  Russell,  1  Mood.  C.  C.  356;  Reg. 
a.  Leddington,  9  C.  ft  P.  79.  Where  the  principal  and  accessary  are 
tried  together,  (which  is  in  general  the  best  and  most  usual  way) ,  if  the 
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principal  plead  otherwise  thao  the  geoeral  issue,  the  accessary  shall  not 
be  bound  to  answer  until  the  principal's  plea  be  6rst  determined.  9 
H.  7|  19;  1  Hale,  624;  2  Inst.  184.  So  also,  where  the  principal 
does  not  appear  to  take  bis  trial,  but  the  accessary  does,  the  latter  is  not 
compellable  to  plead.  Reg.  v.  Ashmall,  9  C.  &  P.  236.  But  if  the 
general  issue  be  pleaded,  then  the  jury  shall  be  charged  to  inquire  first  of 
the  principal,  and,  if  they  find  him  not  guilty,  then  to  acquit  the  accessary; 
but  if  they  find  the  principal  guilty,  they  are  then  to  inquire  of  the  acces- 
sary. 1  Hale,  624;  2  Inst.  184.  Even  in  a  case  where  the  principal 
was  indicted  for  burglary  and  larceny  in  a  dwelling-bouse,  and  the  acces* 
sary  charged  in  the  same  indictment  as  accessary  before  the  fact  to  the 
said  ^^  felony  and  burglary^^*  and  the  jury  acquitted  the  principal  of  the 
burglary,  but  found  hhn  guilty  of  the  laiceny— it  seems  the  judges  were 
of  opinion  that  the  accessary  should  have  been  acquitted;  for  the  indict- 
ment chained  him  as  accessary  to  the  burglary  only,  and  the  principal 
being  acquitted  of  that,  the  accessary  should  be  acquitted  abo.  R.  «. 
Donnelly  &  Vaughan,  R.  &  R.  310;  2  Marsh.  571. 

Evidence. 

The  prosecutor,  afier  proving  the  guilt  of  J.  S.,  must  prove  that  J. 
W.  had  previously  procured,  hired,  advised,  or  commanded  J.  S.  to 
commit  the  larceny;  and  whether  this  were  done  directly  or  through  the 
intervention  of  a  third  person  is  immaterial.     Fost.    125.     (See  ante, 

P-  7). 

As  it  is  essential  to  constitute  the  offence  of  accessary,  that  the  party 
should  be  absent  at  the   time  the  offence  was  committed,  1  Hale,  615, 

616,  if  it  appear  therefore,  that  J.  W.  was  present  when  the  larceny  in 
question  was  committed,  he  must  be  acquitted;  R.  v.  Gordon,  1  Leach, 
515;  for  the  minor  offence  of  accessary  is  merged  in  the  greater  one  of 
principal. 

The  accessary,  on  the  other  hand,  may  controvert  the  guilt  of  his 
principal.  Fost.  365.  So,  he  may  prove  that,  after  he  had  so  ordered, 
hired,  or  advised  J.  S.,  he  repented  of  it,  and  actually  countermanded  the 
order,  &c.  1  Hale,  617.  So,  if  it  appear  that  the  accessary  ordered  or  ad- 
vised one  crime,  and  that  the  principal  committed  another;  as, 
[  *689  ]  for  instance,  if  be  commanded  .1.  to  burn  a  house,  and  instead  *of 
doing  so  he  committed  a  larceny,  be  must  be  acquitted.    1  Hale, 

617.  So,  if  J.  W.  ordered  J.  S.  to  commit  a  crime  against  A.,  and,  in- 
stead of  so  doing,  be  wilfully  committed  the  same  crime  against  B.,.T.  W. 
would  not  be  answerable  as  accessary;  but  if  J.  S.  bad  committed  the  of- 
fence against  B.  by  mistake,  instead  of  A.,  it  seems  it  would  be  otherwise; 
Fost.  370  et  $eq.;  but  see  1  Hale,  617;  3  Inst.  51.  But  it  is  clear  that 
the  accessary  is  liable  for  all  that  ensues  upon  the  execution  of  the  un- 
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kwful  act  comtn^nded;  as,  ibr  instance,  if  A.  command  B.  to  beat  C, 
and  be  beat  bim  so  ihnt  be  dies,  A.  is  accessary  to  the  murder.  4  Bl. 
Com.  37;  1  Hale,  617.  Or  if  A.  command  B.  to  burn  the  house  of 
C,  and  in  so  doing  the  bouse  of  D.  is  also  burnt,  A.  is  accessary  to  the 
burning  of  D.'s  bouse.  Plowd.  475.  So  if  the  offence  commanded  be 
effected,  alibougb  by  different  means  from  those  commanded;  as,  for  in- 
stance, if  J.  W.  hire  J»  S.  to  poison  A.,  and  instead  of  poisoning  him 
he  shoot  him,  J.  W.  is,  nevertheless,  liable  as  accessary.  Fost.  369, 
870. 


Indictment  against  an  Jlceessary  before  the  faet^  the  Principal  being 

convicted. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  heretofore,  to  wit,  at  the  general  sessions  of  the  deliv- 
ery of  the  gaol  of,  &c.  &c. — [so  continuing  the  caption  of  the  indictment 
against  the  principal,] — it  was  presented  upjn  the  oaths  of,  &c.,  that  one 
J.  S.,  late  of  &c. — [continuing  the  indictment  [to  the  end,  reciting  it 
however  in  the  past,  and  not  in  the  present  tense] ;  upon  which  said  indict- 
ment the  said  J.  S.,  at  the  session  of  the  gaol  delivery  aforesaid,  was 
duly  convicted  of  the  [felony  and  larceny]  aforesaid:  as  by  the  record 
thereof  more  fully  and  at  large  appears*.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  J.  W.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  before  the  said  [felony  and 
larceny]  was  committed  in  form  aforesaid,  to  wit,  on  the  first  day  of 
May,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore-* 
said,  did  feloniously,  and  maliciously  incite,  move,  procure,  aid,  counsel, 
hire,  and  command  the  said  J.  S.  the  said  [felony  and  larceny]  in  man- 
ner and  form  aforesaid  to  do  and  commit;  against  the  peace,  &c.,  as  in 
ordinary  cases.  In  setting  out  the  indictment  against  the  principal,  it  is 
not  sufficient  to  allege  th(U  ^^  at  the  sessions  of  gaol  delivery,  ^c,  it 
was  presented,^^  ^c,  unthout  saying  by  whom,  and  on  oath,  ^c.  Reg^ 
v.  Butterfield,  2  M-  ^  Rob,  522.     •fis  to  the  venue,  see  ante,  p,  26. 

Evidence. 

1.  The  prosecutor  must  prove  the  conviction  of  the  principal.  Where 
the  accessary  is  tried  in  the  same  county  in  which  the  principal  was  con- 
victed, this  is  easily  effected  by  the  clerk  of  assize  or  clerk  of  the  peace 
attending  at  the  trial  with  the  record.  But  if  the  accessary  be  tried  in  a 
different  county,  it  is  necessary  to  produce  either  the  record  itself,  or  at 
least  an  examined  copy  of  it.     (See  ante,  p.  126). 

But  although  the  record  of  coovietioii  b  evidence  of  the  guilt  of  the 
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principal,  yet  it  is  not  such  conclusive  evidence  as  to  preclude 
[  *690  ]  the  accessary  *froni  proving  the  principaPs  innocence,  if  he  CiD. 

Fost.  365—308.     R.  v.  Smith,  1  Leach,  238. 
3.  Having  proved  the  guilt  of  the  principal,  prove  the  aecessaiy's  guilt, 
as  directed  ante,  p.  638. 

Indictment  again$t  an  Jlccessary  btfore  the  Faetj  a$for  a  tubttanUmt 

Felony. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  one  J.  S.  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labourer,  [or^  that  some  person  or  persons  to  the  jurors  aforesaid 
unknown],  on  the  third  day  of  August,  in  the  fourth  year,  [4^c.  ^c.  Hat- 
ing the  felony  exclusive  of  the  coneltuion^  ^^  against  the  peace,"  ^.] 
And  the  jurors  aforesaid,  upon  their  oatb  aforesaid,  do  further  present, 
that  J.  W.,  iate  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer, 
before  the  said  [felony  and  larceny]  was  committed  in  form  aforesaid,  to 
wit,  on  the  first  day  of  August,  in  the  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  feloniously  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire,  and  command  the  said  J.  8.  [or,  the 
said  person  or  persons  to  the  jurors  aforesaid  unknown  as  aforesaid]  the 
said  [felony  and  larceny]  in  manner  and  form  aforesaid  to  do  and  commit: 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  (See 
ante,  p.  681).  w9n  indictment  ie  properly  framed  aefor  a  eubUantioe  ft- 
feny,  which  etatee  in  the  firet  place  that  the  principal  committed  the  fehnyj 
and  then  that  the  defendant  incited^  moved^  4^c.,  him  to  commU  it;  al- 
though  the  principal  has  not  been  tried^  and  doe$  not  appear  to  be  amena- 
ble to  justice.     Reg.  v.  Wallace^  C.  ^  Mar.  300;  3  Mood.  C.  C.  200. 

Evidence. 

Prove  the  felony  as  already  directed  ante,  paeeim:  and  then  prove  the 
defendant's  guilt  as  accessary,  as  directed  ante,  p.  688. 

If  the  principal  felon  be  known,  the  indictment  must  charge  the  felony, 
ftc,  to  have  been  committed  by  him,  and  not  by  a  person  unknown.  R. 
V.  Walker,  (ante,  p.  37);  and  see  Reg.  v.  Caspar,  (ante,  p.  686). 


ACCESSARIES    AFTER   THE    FACT. 


Statute. 
7  O.  4,  c.  64,  s.  iO.^-^eeemariei  after  the  Fact  to  fUpny,  whom  and 
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ioiurt  tritdJ\ — And,  for  llie  more  effectual  pros^cutioD  of  accessaries  af- 
ter ibe  fact  to  felony,  be  it  enacted,  that  if  any  person  shall  become  anf 
accessary  after  the  fact  to  any  fel6ny,  whether  the  same  be  a  felony  at 
common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  madcy 
tbe  offence  df  such  person  may  be  inquired  of,  tried,  determined,  and 
punished,  by  atiy  court  which  shall  have  jurisdiction  to  try  the  principal 
felon,  in  the  dame  manner  as  if  the  act,  by  reason  Whereof 
such  person  shall  havd  become  an  accessary,  *had  been  com-  [  *691  ] 
mitted  at  the  same  place  fis  the  principal  felony,  although  such 
act  may  have  been  committed  either  on  the  high  seas  or  at  any  place  oa 
land,  whether  within  his  Majesty's  dominions  or  Without;  and  that,  in  case 
the  principal  felony  shall  have  been  committed  within  the  body  of  any  coun- 
ty, and  the  act,  by  reason  whereof  any  person  shall  have  become  accessary, 
shall  have  been  committed  within  the  body  of  any  other  couhty,  the  of- 
fence of  such  accessary  may  be  inquired  of,  tried,  determined,  and  pun- 
ished, in  either  of  such  counties:  provided  always,  that  no  person  who 
shall  be  once  duly  tried  for  any  offence  of  being  an  accessary  shall  be  lia- 
ble to  be  again  indicted,  or  tried  for  the  same  offence. 

Indictnunt  against^  mlh  the  Principat 

After  stating  the  offence  of  the  principal,  and  immediately  before  tbe 
conclusion  of  the  indictment,  charge  the  acccsssary  after  the  fact  thus]  :— 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer, 
well  knowing  the  said  J^  S.  to  have  done  and  committed  the  said  [felony 
and  larceny]  in  form  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  tbe  county  aforesaid,  him  tbe  said  J. 
6.  did  feloniously  receive,  harbour,  and  maintain;  against  the  peace,  &c., 
as  in  ordinary  cases.  As  to  receiving  stolen  goods,  &c.,  see  ante,  p» 
268.     As  to  tbe  ventie,  see  ante,  p.  26. 

Although  in  ii^h  treason  there  are  no  accessaries  after  the  fact,  those 
wbo  in  felony  would  be  accessaries  after  the  fact  being  principals  in  high 
treasons  yet  in  their  progress  to  coDviction,  they  must  be  treated  a9  ac- 
cessaries, and  indicted  specially  for  tbe  receipt,  &c.,  and  not  as  principal 
traitors.  1  Bale,  238.  In  offences  under  felony,  there  is  no  peralty  in« 
flicted  by  tbe  common  law  for  receiving,  harbooring,  or  maintaining  tbe 
principal;  1  Hale,  613;  but  in  some  few  cases,  it  is  made  punishable  by 
statute.  Yet  in  these  cases,  if  the  act  of  the  receiver  amount  to  a  rescue, 
or  to  the  obstructing  an  officer  of  justice  in  the  execution  of  his  duty,  or 
tbe  like,  be  would  undoubtedly  be  iodtetable  for  it  as  for  a  misdemeanor. 
2  Hawk.  c.  29,  s.  4.  {Se§  atile,  p.  559).  In  felonies  at  common  law, 
tbe  offence  of  the  accessary   is  a  felony;  but  be  is  not  punishable  with 

death  by  a  statute  imposing  the  punishment  of  death  on  the  principal,  un- 
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less  the  statute  id  terms  extend  to  receivers  also.  In  felonies  created  by 
statute, — if  the  statute  make  no  mention  of  accessaries,  accessaries  after 
the  fact  are  punishable  as  for  a  felony;  see  3  Inst.  59;  if  it  mention  ac- 
cessaries before  the  fact,  but  not  accessaries  afteri  the  latter,  according 
to  Lord  Hale  (1  Hale,  235,  236,  328),  are  not  punishable;  Hawkios, 
however,  is  of  a  different  opinion;  2  Hawk.  c.  29,  s.  14;  but  if  it  men- 
tion receivers,  ftc,  they  are  in  that  case  punishable  in  the  manner  direct- 
ed by  the  statute.  Accessaries  after  the  fact  to  murder  may  be  trans- 
ported for  life,  or  imprisoned,  with  or  without  hard  labour,  not  exceeding 
four  years.  9  G.  4,  c.  31,  s.  3,  (an/e,  p.  403).  Accessaries  to  other 
offences  within  the  statute  9  6.  4,  c.  31,  may  be  imprisoned,  with  or 
without  hard  labour,  not  exceeding  two  years.  9  G.  4,  c.  31,  s.  31, 
{anUy  p.  686).  Accessaries  to  offences  within  the  7  &  8  G.  4,  c.  29; 
7  &  8  G.  4,  c.  30;  11  G.  4  &  1  W.  4,  c.  66;  2  W.  4,  c.  34;  7  W. 
4  &  I  Vict.  c.  85;  7  W.  4  &  1  Vict.  c.  86;  7  W.  4  &  1  Vict.  c.  87; 
7  W.  4  &  1  Vict.  c.  88;  7  W.  4  &  1  Vict.  c.  89,   and   7   W.  4  &  1 

Vict.  c.  36,  respectively,  may  be  imprisoned  not  exceeding  two 
[  *692  ]  years,  with  or  without  *bard  labour,  and  with  or  without  solitary 

confinement,  such  confinements  not  exceeding  one  month  ataiiy 
one  time,  nor  three  months  in  any  one  year,  7  W.  4  &  1  Vict.  c.  90,  s. 
5,  {anttj  p.  169);  7  &  8  G.  4,  c.  61,  s.  29,  (afU€,  p.  679);  7  &  8  6. 
4,  c.  SO,  s.  26,  (ante,  p.  679);  11  G.  4  &  1  W.  4,  c.  66,  s.  25,  (anUj 
p.  679);  2  W.  4,  c.  34,  s.  18,  (ante,  p.  680);  7  W.  4  It  1 
Vict.  c.  86,  s.  7;  7  W.  4  It  1  Vict.  c.  86,  s.  6;  7  W.  4 
ft  1  Vict.  c.  87,  s.  9;  7  W.  4  &  1  Vict.  c.  88,  s.  4;  7W.  4  k 
1  Vict  c.  89,  s.  11;  and  7  W.  4  &  1  Vict.  c.  36,  s.  36;  {anU^  p.  680). 
Where  accessaries  after  the  fact  are  punishable  as  for  a  felony,  but  oo  spe^ 
cific  punishment  is  provided  by  the  particular  statute,  they  may  be  trans- 
ported  for  seven  years,  or  imprisoned  with  or  without  hard  labour,  for  the 
whole  or  any  part  of  the  imprisonment,  and  with  or  without  solitary  con- 
finement, 7  &  8  G.  4,  c.  28,  s.  9,  (af|/e,  p.  564),  such  confinement  not 
exceeding  one  month  at  any  one  time«  nor  three  months  in  any  oneyMr,  7 
W.  4  &  1  Vict,  c.  90,  8.  5,  {antCy  p.  169);  and,  if  a  male,  may  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  b  addition  to  the  imprison- 
ment, if  the  court  shall  think  fit.  7  &  8  G.  4,  c.  28,  s.  8,  (ante,  p. 
664). 

•Accessaries  after  the  fact  cannot  be  tried  before  the  conviction  or  at- 
tainder of  their  principal,  unj<;ss  they  oaqsent  lo   it.      1    Hale,  623;  2 

Hawk.  c.  29,  s.  45.     Thf y  may^  bov^rever,  bft.  tried  ^titli  their  priooipal; 

1  Hale,  623;  or  separately,  aftec  the  pincipvl  baa  been  ooovicled,  7  6^ 

4}  c.  64,  s.  11,  or  attainted-     (See  an<^  p.  lQ)i    But.  no  peraoa  whe 

shall  be  once  duly  tried  far  any  offence  of  teiog  accessary  sbaU.be  liabb 

to  be  again  indicted  and  tried  for. the  same  oflfeiii^.      7   G.  4^  c.  64,  t. 

10,  (ante,  p.  690). 
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1.  The  prosecutor  miist  prove  the  principal  guilty  of  the  felony  charg- 
ed against  him  in  the  indictment,  as  in  ordinary  cases. 

2.  He  must  prove  chat  J.  W.  received,  harboured,  or  maintained  the 

principal,  after  he  had  so  committed  the  felony;  as,  for  instance,  that  he 

concealed  him  in  bis  bouse,  Dalt.  530,  531,  or  shut  the  door  againist  bis 

pursuers,  until  be  should  have  an  oppbrtunity  of  escaping,  1  Hale,  619| 

or  took  money  from  him  to  allow  him  to  escape,  9  H.  4,    1,  or  supplied 

him  with  money,  a  horse,  or  other  necessaries,  in  order  to  enable  him  to 

escape,  Hale,  Sum.  218;  2  Bawlc.  c.  29,  s.   26,   or  that  the  priiicipil 

was  in  prison,  and  J.  W.  bribed  the  gaoler  to  let  him  escape;  or  convey- 

ed  instruments  to  him  to  enable  him  to'  break  prison  and  escape.    1  Hale, 

621. 

But  merely  suffering  the  principal  to  escape  will  not  make  the  party  an 

accessary  after  the  iact;  for  it  amounts  at  mo^t  but  to  a  mere  omission.  9 
H.  4,  f.  1;  1  Hale,  619.     So,  if  a  person  supply  a  felon   in  prison  with 
victuals  or  other  necessaries  for  his  sustenance;  1    Hale,   620;  or  if   a 
physician  or  surgeon  professionally  attend  a  felon  sick  or  wounded,  ^al- 
though he  know  him  to  be  a  felon;  1  Hale,  332;  or  if  a  person  speak  or 
write  in  order  to  obtain  a  felon's  pardon  or  deliverance;  26  Ass.  47;  or 
advise  bis  friends  to  write  to  the  witnesses  not  to  appear  against  him  at  his 
trial,  and  they  write  accordingly,  S  Inst.    IW;  1  Hale,  620,  or  even  if 
he  himself  agree,  for  money,  not  to  give  evidence  against  the  felon,  Moor 
8,  or  know  of  the  felony  and  do  not  discover  it:  1  Hale,  371,  618:  none  of 
these  acts  would  be  sufficient  to  make  the  party  an  accessary  after  the  fact. 
He  must  be  proved  to  have  done  some  act  to  assist  the  felon  personally.  Reg. 
1^.  Chappie,  9  C.  &  P.  355.    But  if  he  employ  another  person  to 
harbour  *or  relieve  the  felon,  he  will  be  equally  guilty  as  if  be  [  *693  ] 
did  so  himself.     R.  v,  Jarvis,  2  M.  &  Rob.  40. 

A  wife  is  nut  punishable  as  acuessary,  for  receiving,  ftc,  her  husband, 
although  she  know  him  to  have  committed  felony,  1  Hale,  48,  621,  for 
she  is  presumed  to  act  under  his  coercion.  (See  ante,  p.  9).  But  no 
other  relationship  of  parties  can  excuse  the  wilful  receipt  or  assistance  of 
felons;  a  father  cannot  assist  his  child,  a  child  his  parent,  a  husband  his 
wife,  a  brother  bis  brother,  a  master  his  servant,  or  a  servant  his  mas- 
ter.    Id. 

3.  It  must  be  proved  that  J.  W.,  at  the  time  he  received  or  assisted 
the  principal  felon,  knew  that  he* had  committed  a  felony.  This  know- 
ledge may  be  proved  either  from  the  defendant's  admissions,  or  the  like, 
or  by  evidence  of  circumstances  from  which  the  jury  may  fairly  presume 
it.     (See  ante,  p.  122).     R.  v.  Beveridge,  3  P.  Wms.  439. 
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Indictment  against  an  •ic$$9$ary  aft^r  th^  Fact^  the    Principal  being 

convicted. 

Proceed  as  in  the  precedent^  ante^  p.  691,  to  the  asterisk;  and  then 
thus"]  I — And  the  jurors  aforesaid,  upon  their  oaih  aforesaid,  do  further 
present,  that  J.  W.,  late  of  the  parit^h  aforesaid,  in  the  count/  aforesaid, 
labourer,  well  knowing  the  said  J.  S.  to  have  done  and  committed  the 
[felony  and  larceny]  aforesaid,  after  the  same  was  so  committed  as  afore- 
mhi^  to  wi|,  on  itie  i^y  und  y^ar  aforesaid,  $i  the  parish  aforesaid,  in  the 
county  aforesaid,  him  the  said  J.  S.  did  feloniously  receive,  harbour,  and 
maintain,  against  the  peace,  &c.  &c.  as  in  ordinary  cases.  Prove  th^ 
conviction  of  the  principal^  as  directtd  ante,  p.  691 ;  and  the  guilt  of  the 
ficee$9aryj  as  directed  ante,  p.  69S. 


Indictment  for  Soliciting  a  person  to  fion^mit  an  Offence. 

Middlesex,  to  wit: — The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  J.  S.  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer, 
on  the  third  day  of  August,  in  the  fourth  year  of  the  reign  of  our  sove* 
reign  lady  Victoria,  falsely,  wicl^ed)y«  and  unlawfully,  did  solicit  and  jn- 
jGite  one  J.  W.,  a  servant  of  one  J.  N.,  to  take,  embezzle,  and  steal  a 
large  quantity,  to  mU  P^P  hundred  pounds  weigbl  of  cotton  twist,  of  the 

value  of ,  of  the  goods  and  chattels  of  bis   master,  the  said  J,  N-> 

jto  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her 
orown  o.qd  dignity. 

Misdemeanor,  fine  6r  imprisonment,  or  both.  R.  v.  Higginsi  2 
£a$t,  5. 

Epidence. 

Prove  the  soliciting  or  inciting,  as  alleged  in  the  indictment.  Prove 
it  in  the  same  manner  as  you  would  prove  the  offence  of  accessary  before 
the  fact,  with  the  exception  of  proving  the  larceny  or  embezzlement  com- 
mitted; if  it  appear  that  J.  W.  actually  cpmnjitted  the  offence  to  which 
he  was  incited  by  J.  8.,  J.  S*  must  be  acquitted;  for  the  misdemeanor 
in  tha(  case  would  be  merged  iq  the  felony.  See  I^.  v,  Higgins,  9 
East^  5. 
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SUBSEQUENT    FELONT. 


Staiute. 


7  &  8  6.  4,  c.  28,  s.  11.] — And  whereas  it  is  expedient  to  provide 
for  a  more  exemplary  punishment  of  offenders  who  commit  felonies  after 
a  previous  conviction  for  felony,  whether  such  conviclion  shall  have  taken 
place  before  or  after  the  commencement  of  this  act:  be  it  therefore  en* 
acted,  that' if  any  person  shall  be  convicted  of  any  felony,  not  punishable 
with  death,  committed  after  a  previous  conviction  for  felony,  such  person 
shall,  on  such  subsequent  conviclion,  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment; 
and  in  any  indictment  for  any  such  felony  committed  after  a  previous  con* 
viction  for  felony,  it  shall  be  sufficient  to  state  that  the  offender  was  at  a 
certain  time  and  place  convicted  of  felony,  without  otherwise  describing 
the  previous  felony;  and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  felony,  purporting  to  be  signed  by  the  clerks  of  the  court,  or 
other  officer  having  the  custody  of  the  records  of  the  court  where  the  of- 
fender was  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  (for 
which  certificate  a  fee  of  six  shillings  and  eight  pence,  and  no  more, 
shall  be  demanded  and  taken),  shall,  with  proof  of  the  identity  of  the 
person  of  the  offender,  be  sufficient  evidence  of  the  first  conviction,  with- 
out proof  of  the  signature  or  official  character  of  the  person  appearing  to 
have  signed  the  same;  and  if  any  such  clerk,  officer,  or  deputy,  shall 
utter  a  false  certificate  of  any  indictment  and  conviction  for  a  previous 
felony,  or  if  any  person  other  than  such  clerk,  officer, jor  deputy,  shall 
sign  any  such  certificate  as  such  clerk,  officer,  or  deputy,  or  shall  utter 
any  such  certificate  with  a  false  or  counterfeit  signature  thereto,  every 
such  offender  shall  be  guilty  of  felony;  and,  being  lawfully  convicted  there- 
of, shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
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exceeding  two  years;  aod,  if  a  male,  to  be  ODce,  twice,  or  thrice  pubGc- 
]j  or  privately  whipped,  (if  the  court  shall  so  think  fit),  in  addition  to 
such  imprisonment. 

6  &  7  W.  4,  c.  11 1 — Course  of  Procuding] — ^Enacts,  that  it  shall  not 
be  lawful  on  the  trial  of  any  person  for  any  subsequent  felony  to  charge 
the  jury  to  inquire  concerning  such  person's  conviction,  until 
[  *695  ]  *after  they  shall  have  inquired  concerning  such  subsequent  fel- 
ony, and  shall  have  found  such  person  guilty  of  the  same; 
and  whenever  in  any  statement  such  person's  conviction  shall  be  stated, 
the  reading  of  such  statement  to  the  jury  as  part  of  the  indictment  shall 
be  deferred  until  after  such  finding  as  aforesaid:  provided  nevertheless, 
that  if  upon  the  trial  of  any  person  for  any  such  subsequent  felony  as  afore- 
said, such  person  shall  give  evidence  of  his  or  her  good  character,  it 
shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence  of 
the  indictment  and  conviction  of  such  person  for  the  previous  felony  be- 
fore such  verdict  of  guilty  shall  have  been  returned,  and  ihe  jury  shall  in- 
quire concerning  such  previous  conviction  for  felony  at  the  same  time 
that  they  inquire  concerning  the  subsequent  felony. 

Indictment  for  a  stAsequent  Felony  after  a  prior  Conviction  far  Rbmy. 

Middlesex,  to  wit: — The  jurors  for  our  htdy  the  Queen  upon  their 
oath  present,  that  heretofore,  to  wit,  at  &c.,  [describing  the  court  where 

the  defendant  toas  tried  and  convicted]  j  on  the day  of  ■     ■   ,  in  the 

eighth  year  of  the  reign  of  our  sovereign  lady  Victoria,  J.  S.  was  then 
and  there  convicted  of  felony,  and  which  said  conviction  is  still  in  fuP 
force,  strength,  and  effect,  and  not  in  the  least  reversed,  annulled,  or 
made  void.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur^ 
ther  present,  that  the  said  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
aforesaid,  labourer,  being  so  convicted  of  felony  as  aforesaid,  afterwards, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign lady  Victoria,  with  force  and  arms,  at  the  parish  last  aforesaid,  in 
the  county  last  aforesaid,  [three  pairs  of  shoes  of  the  value  ofttsehe  Ml* 
lings,  one  shirt  of  the  value  of  four  shillings^  and  one  teaistcoai  of  the 
value  of  seven  shillings']  j  of  the  goods  and  chattels  of  J.  N.,  then  and 
there  being  found,  then  and  there  feloniously  did  steal,  take,  and  carry 
away;  [describing  some  felony  not  punishable  uAth  death j  as  in  the  precS' 
dentSy  ante,  passim] :  against  the  forin  of  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity.  It  is  sufficient  to  slate  thai  the  defendant  was  ai  a  eertaim 
time  and  place  convicted  of  felony,  without  otherwise  describing  the  pre- 
vious  felony.  7  ^  8  6.  4,  c.  28,  s.  11 :  nor  is  it  necessary  to  staU  the 
judgment.     Reg.  v.  Spencer,  1  C.  fy  K.  159, 
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Transportation  for  life  or  for  not  less  than  s§ven  years,  or  imprison- 
ment, (with  or  without  hard  labour,  for  the  whole  or  any  part  of  the  im* 
prisonment  and  with  or  without  solitary  confinement,  7  &  8  G.  4,  c.  28, 
8.  9,  (ante,  p.  554),  such  confinement ^ot  exceeding  one  month  at  any 
one  time,  nor  three  months  in  any  one  year,  7  W.  4,  and  1  Vict.  c.  90, 
8.  5,  (ante,  p.  169)),  not  exceeding  four  years;  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  ^ball  tbink  Q(?     7  ft  8  G.  4,  c.  28,  s.  11. 

Evidence. 

The  allegations,  in  the  order  in  which  they  occur  in  the  indictment, 
are,  1 .  The  previous  conviction,  which  is  proved  by  a  certificate,  (see 
ante,  p.  126),  with  evidence  of  the  identity  of  the  defendant. 
And  in  *order  to  prove  the  identity,  it  is  not  essential  to  call  ]  *696  ] 
a  witness  who  was  present  at  the  trial  to  which  the  certificate 
refers;  it  is  sufficient  to  prove  that  the  defendant  is  the  person  who  under- 
went the  sentence  mentioned  in  the  certificate.  Reg.  v.  Crofts,  9  C.  & 
P.  219.  The  certificate  must  state  that  judgment  was  given  for  the  pre- 
vious felony;  it  is  not  sufficient  for  it  to  state  a  conviction.  Reg.  v.  Ack- 
royd,  1  C.  &  K.  158.  And,  2.  The  subsequent  felony,  which  is  prov- 
ed as  in  other  cases.     See  the  different  tillei. 

Considerable  difficulty  formerly  existed  as  to  the  course  to  be  pursued 
under  this  statute.  A  prejudice  was  created  in  the  minds  of  the  jurors 
by  a  knowledge  of  the  previous  conviction,  and  yet  in  strictness  that 
circumstance  could  not  be  withheld  from  their  knowledge.  To  remedy 
this,  the  Stat.  6  &  7  W.  4,  c.  Ill,  was  passed,  and  now  the  prisoner 
must  be  arraigned,  and  the  jury  must  be  charged,  and  the  evidence  pro- 
ceed, as  if  the  indictment  did  not  contain  the  averment  of  a  previous  con- 
viction; and  this  allegation  must  not  be  opened  to' the  jury,  or  their  ver- 
dict taken  upon  it,  until  after  they  have  found  the  prisoner  guilty  of  the 
subsequent  felony,  and  then  the  prosecutor  must  prove  the  previous  con- 
viction and  identity  of  the  defendant,  and  upon  this  likewise  the  jury  must 
deliver  their  verdict.  If,  however,  the  defendant  call  witnesses  to  charac- 
ter, (or  if,  by  the  cross-examination  of  the  witnesses  for  the  prosecution, 
evidence  to  character  be  elicited,  Reg.  v.  Gadbury,  8  C.  &  P.  676), 
the  previous  conviction  may  be  proved  in  reply,  and  the  compound 
question  will,  in  that  case,  be  left  to  the  jury  in  the  first  instance. 
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ABATEMENT,  pfea  in,  81.  In  trhat  ctMs,  81;  for  want  of  an  addition,  of  for  t  tn<teg 
one,  80,  81;  for  Want  of  a  Chriatian  or  anniame,  or  for  a  wrong  one^  80,  81.  Affida- 
▼h  td  Tortry  it  82.    Proeeodioga  upon  82.    Amendment  of,  82.    Judgment,  88. 

Abdnction,  485—479;  of  a  woman  on  aeoovnt  of  her  fortnne,  atatnte,  476;  indiotmont, 
476;  puniibment,  476;  evidenee,  476:  of  a  girl  under  aixteen  years  of  age,  atatnte, 
477;  indietment,  477;  ponishment,  477;  evidence,  477:  of  ebildreo^  477;  atatnte,  478; 
indictment,  479;  pnnblnnent,  479;  eTidence^  479. 

Abettors.     See  «« Aiders,** 

Abominable  crime,  obtaining  money  by  accusing  or  threatening  to  aceose  of,  atatnte,  256; 
indietment,  260;  pnniabmeot,  260;  evidence,  260. 

Abortion,  atatnte,  486.    Indictment  for  adminiatering  poiaon  to  procure  miscarriage,  487; 
punishment,  437;  evidence,  487.    Indtctmeni  for  using  instruments  to  procure  miscar^ 
'    riage,  488;  ponisfament,  488;  evidence,  4S8. 

Abroad,  murder,  or  mianshingfater,  committed,  28. 

Acceptance  of  a  bill  of  exchange,  forging  and  nttering,  872.     8$€  <*  Forgtry.** 

Accessary  aAer  the  fact     8u  '*  Principal  and  Acceaary." 

Accessary  before  the  fact.     8u  **  Principal  and  jfcesfsary." 

Accesaary  in  one  county  to  a  felony  in  another,  venue  in  indictments  against,  26< 

Accessary  a  competent  witness  against  his  principal  146. 

Accomplice,  a  competent  witness,  146;  bnt  hie  testimony  requires  confirmation,  186^ 

Accountable  receipt,  forgery  of,  atatnte,  883;  indictment,  8S5;  punisbment,  885;  evidence, 
885. 

Accusing,  or  threatening  to  accuse  a  man  of  en  infamona  crime,  with  intent  to  extort  money 
from  him,  atatnte,  605;  indictment,  607;  puniibment,  608;  evidence,  608.  Where 
the  money  ia  obtained, atatnte,  256;  indictment,  260;  punishment,  260;  evidence,  260. 
Infamona  crime,  what,  608. 

Acknowledging  recognisance «  or  bail,  or  fine,  recovery,  cognovit,  or  judgment,  or  deed  in- 
rolled,  statute,  401;  indictment,  401;  punishment,  401;  evidence,  402. 

Acquittal  of  one  defendant,  to  enable  him  to  give  evidence  for  a  co-defendant,  in  what  cases, 
147. 

Acquittance  for  money  or  goods,  forgery  of,  statute,  883;  indictment,  385;  punishment,  885; 
evidence,  385. 

Acts  of  state,  how  proved,  137.    Acta  of  atate  of  n  foreign  gcvemment,  how  proved,  184« 

Addition  of  defendant,  in  an  indictment  or  information,  28;  of  his  estate  and  degree,  28; 
of  hia  mystery,  29;  of  the  town,  hamlet,  or  place,  and  county  where  he  resided,  20. 
How  it  must  be  stated,  29.  It  must  be  given  after  the  first  name,  and  not  after  the 
alia$  diclutt  28.  Want  of,  or  defective  statement  of,  when  and  how  objeoled  to,  80, 
88. 

Addition  of  the  party  injured,  30. 

Adhering  to  the  dneen'a  eneociea,  what,  495;  who  an  enemy,  496;  overt  nets,  495.  Ia- 
dictmeot,  494;  CTidence,  496. 
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AdroiniDiiteriiig  poMon,  &c.,  to  proonre  miMamage»    Set  "  Abortion V    • 

AdministratioD,  bow  proved*  180. 

Admiraltj.     See  ••  Sigh  Seae."  * 

Admiralty  court,  libel,  amwer,  depoeitioM,  and  fenteiice  of,  bow  proved,  180;  in  what  cum 

evidence,  180. 
Admintona.     See  "  Confettione," 
Advertiabg  for  stolen  property,  087. 
Affidavit  to  verify  a  plea  to  the  juriadietioii,  82;  or  a  plea  ef  misnomer,  83;  or  other  plsa  ia 

abatement,  82. 
Aflidavit  to  ground  an  application  for  an  information,  76. 
Affidavit,  how  proved,  and  in  what  cases  evidence,  129. 
Affirmation  of  a  Ooaker,  Moravian,  Separatist,  &c.  admissible  ia  criminal  cases,  106;  fem 

of,  105;  If  false,  it  is  ponishable  as  perjory,  160. 
Affiay,  indictment  for,  599;  panishment,  599;  evidence,  699. 
Agenf,  applying  to  his  own  use  owney  or  seeoritieB  iotmsted  to  him  for  a  speeific  pvpose. 

Statute,  282;  indictment,  288;  poobhment,  288;  evidence,  284*    Converting  to  Us  ewa 

ose  any:  chattel,  seenrity,  or  power  of  attorney  mtmstod  to  him  for  safe  owtody,  or  foe 

any.apectal  purpose,  indictment,  284;  pnnishment,  280;  evidence,  280. 
Agent  or  factor,  pledging  goods  of  bis  principal,  bitrasted  to  him  for  mIo,  alalate,  286;  in- 

dietment,  286;  punishment,  286;  evidence,  286. 
Aiders  and  abettors,  who  are,  4;  must  be  present,  4;  moA  partiotpate  in  the  net,  0.    Wh«i 

tobetried,6.    Proceedings  against,  6, 681.    Indictment  against,  681;  pnushmeat,681; 

evidencoi  682. 
Aiders  and  abettors  in  forcible  entry,  601;  in  high  treason,  494. 
Aiding  prisoners  to  escape,  006—609;  statute,  656.    Ilidietment  for  convey ing  files,  fte.  to 

a  prisoner,  to  enable  him  to  escape,  007;  punishment,  006;  evldenoe,  058. 
Airway.     See  "  Minee.'* 

Alia  enormia,  wliat  may  be  given  in  ovidenoe  under,  448. 
Aliae  dictus,  in  what  cases  necessary,  and  how  «aidr2& 
Allegations,  what  may  be  rejected,  42,  44, 04,  100,  107;  unneoessary%  l»l  relevant,  matt  be 

proved,  108;  omis«ioa  of  al legations  nnnecossary  to  be  proved,  imnsaterialafier  verdict, 

85 ;  when  and  how  objected  to,  85. 
Allegiance,  endeavouring  to  seduce  a  soldier  or  sailor  iVom,  atatute,  089 ;  indictment,  640; 

venue,  040;  punishment,  540;  evidence,  540. 
Almanack,  how  proved,  and  in  what  eases  evidence,  187. 
Altering  a  bill,  forgery  by,  868. 

Amendment  of  an  indictment  or  information  after  a  plea  of  misnomer,  &c.,  88;  after  a  de- 
murrer, 86. 
Amendment  of  variances,  in  what  caaes  allowed,  108. 
Ammunition.     See  **  Stores," 
Angling,  taking  fish  by,  175,  282. 
Animals,  in  what  cases  larceny  may  be  committed  of  them,  174;  how  described  is  so  is- 

dictment,  60,  171. 
Answer,  in  the  court  of  admiralty,  bow  proved,  180;  in  the  ecclesiastical  courta,  how  proved, 

129;  in  conrto  of  equity,  how  proved,  128. 
Apolhecsries'  company,  ceitificnte  of  how  proved,  186. 
Apprehensna.     See «« Arrest,*'  «•  Assault,*'  •'  AttempU,**  "  Stubbing.*' 
Arraignment,  79. 

Arrest  of  judgment,  what  shall  not  be  sufficient  to  stay  or  reverse  a  judgment  after  vcrdiet, 

80. 
Arroit,  flttder  civil  proeese,  4T1 ;  under  ■  warrant,  472;  whhout  warrant,  472;  under  siher 

authority,  474. 
Arrest,  after  aif  escape,  478. 
Arrest  lor  a  eoniempt,  478. 
Arrest,  privilege  of  witnesses  from,  10»: 
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Arretting  a  olergriMii  foing  to  porforin  <IWiii«  MrviM»  &e.,  lUtate,  475;  indietoaeBt*  476; 
paiiMbtneot,  475;  evklenco,  475. 

Anon,  8 1 2 — 324.  &•  *  *  Burni9g, '  *  fikuing  6re  to  a  bovte,  stable,  coaoh^hooM,  ontboua  e, 
warehooM,  ofiic«f  ibop,  mill,  nwU-boDte,  hop-onst,  barn,  or  graoarj,  or  to  any  bailding 
or  erection  used  in  conrjrkig  on  any  trade  or  oaanufactore,  or  any  brancb  thereof,  statute, 
812;  indictment,  818;  ponisbment,  818;  evidence,  818.  Setting  fire  to  a  ch arch  or 
chapel,  indictnent,  817;  pQniabuient,  817;  evidence,  817.  Setting  fire  to  a  boase, 
seme  person  being  tbersin,  slatole,  817;  indictment,  SIS;  ponisbiiient,  818;  evidence, 
818.  Setting  fire  to  a  coal  mine,  statute,  818;  indictment,  818;  panishment,  818;  evi- 
dence, 818.  Setting  fire  so  a  abap,  with  intent  to  destroy  it,  statote,  818;  indictment, 
819;  pnoisbmeot,  819;  evidence,  819.  Setting  fire  to  a  ship  with  intent  to  murder, 
8cc.,  statnte,  821;  indictment,  821;  punishment,  821 ;  evidence,  821.  Setting  fire  to 
stacks  of  corn,  grain,  pulse,  tares,  straiv,  haulm,  stubble,  fufse,  bestb,  fern,  hay,  turf, 
peat,  coals,  charcoal,  or  wood,  or  apy  steer  of  wood,  statote  821;  indictment,  822; 
ponbhment,  822;  evidtiBoe,  822.  Setting  fire  to  crops  of  com,  grain,  or  pulse,  or  any 
part  of  a  wood,  coppice,  or  plaotation  of  trees,  or  heath,  gorza,  fane,  or  fern,  statute, 
828;  indietaiont,  828;  punisiiment,  828;  evidence,  824. 
Setting  fire  to  ships  of  war,  824. 

Articles  of  war,  bow  proved,  137. 

Asportation,  in  larceny,  what,  192. 

Assanlt,  441;  what,  442.  Indictment  for  a  common  assault,  441;  punishment,  442;  evi- 
dence for  ihe  prosecution,  442;  evidence  for  the  defendant,  448.  Indictment  for  an 
aggravated  assault,  445.  Indictment  for  assaulting  a  woman  ^ulck  with  child,  446. 
Assaulting  a  magistrate,  officer,  or  other  person,  on  accoiint  of  the  exercne  of  bis  doty 
in  preserving  wreck,  statote,  456;  indictment,  467;  punishment,  45S;  evklence,  458. 
Assanlt  with  intent  to  commit  a  felony,  statute,  468;  indictment,  458;  panishmont,  459. 
evidence,  469.  Assaulting  peace  or  revenue  officers,  or  persons  acting  in  their  Aid,  stat- 
ute, 458;  indictment,  459;  punishment,  459;  evidence,  459.  Assault  to  prevent  ap- 
prehension or  detainer,  statote,  458;  indictm'ent,  469;  punishment,  460;  evidonoe,  46i0« 
Assanlt  in  pursuance  of  a  conspiracy  to  raise  wages,  statute,  458;  indictment,  460; 
punishment,  461;  evidence,  461.  Assaulting  deer-keepers,  statute,  468;  indictment, 
464;  pnniiihment,  464;  evidence,  464.  Aesaulting  gamekeepers,  statnte,  465;  indict- 
ment, 466;  punishment,  466;  evidence,  466.  Assaulting  officers  of  the  eustontis,  8tc., 
statutes,  469;  indictment,  470;  punishment,  470;  evidence,  470.  Assault  with  intent 
to  rob,  statote,  262;  indictment,  262;  punishment,  262;  evidence,  268.  Asaanlt  with 
intent  to  rob,  the  prisoner  beirtg  armed,  ststate,  252;  indictment,  262;  punishment,  268. 
Assault  with  intent  to  rob,  together  with  one  or  more  penon  or  persons,  statute,  253; 
indictment,  262;  punishment,  268.  Assault  wiih  intent  to  commit  a  rape,  statute,  468; 
indictment,  485;  punishment,  485;  evidence,  4S5.  Amult  with  intent  to  commit  sod- 
omy, statute,  458;  indictment,  487;  punishment,  487;  evidence,  487. 

Assanlt,  conviction  for,  on  indictment  for  felony,  statnte,  258. 

Asses,  within  llio  meaning  of  the  statute  ogainst -killing  cattle,  848. 

Assignment  of  perjury,  571. 

Assislers.     See**  A  idtn .  *  * 

Assumed  name,  290. 

Asylum,  public,  how  described  in  an  indictment,  84.  Goods  and  chattels  provided  for  and  at 
the  expense  of  conoties,  &c.,  to  be  used  in  or  with,  larceny  of,  how  deecrtbed  ui  an  in- 
dictment, 84. 

Attachment  against  a  witneaa  for  non-attendance,  159. 

Attainder,  no  plea,  unless  for  the  same  crime,  92. 

Attempta  to  commit  crimes.  Indictment  for  an  attempt  to  drown,  suflToeate,  or  strangle,  with 
intent  to  murder,  446;  punishment,  447;  evidenee,  447.  Attempt  to  poieon,  etatnto, 
440;  indictment,  440;  punishment,  440;  evidence,  440.  Indictment  for  an  attempt  to 
ahoot,  with  intent  to  murder,  448;  punishment,  448;  evidence,  448.  Indictment  for  an 
attempt  to  shoot,  with  intent  to  maun,  to  disfignre,  to  do  some  grievoiu  bodily  Yfum^ 
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or  to  prevent  or  retist  apprebension  or  detainer,  464;  poirfabiiieBt»  454;  Aridenee,  454 
IndictmeDt  for  an  attempt  to  rob,  262;  pantahmeBt,  258;  evidence,  265.  ledielBCBl 
for  an  attempt  to  eommil  a  rape,  465;  punishment,  455;  evidenee,  485.  Indictincit 
for  an  attempt  to  commit  aodomy.  487;  paniahineBt,  487;  evideoee,  487.  IndieUncit 
for  an  attempt  to  commit  a  felonj,  458;  pantabnaeDt,  459;  etidence,  455.  ladictnait 
for  attempting  to  bribe  a  constable,  5T9;  pankhment,  580;  evidence,  581. 

Attorney,  privileged  fiom  giving  evidence  against  bis  client,  in  what  case*,  148. 

Attorney,  applying  lo  bis  own  ase  naoney  or  securities  introsted  to  Mm  for  a  specific  perpose, 
statote,  282;  indictment  for,  283;  ponisbment,  283;  evidence,  283.  CoBverting  to  his 
own  ase  any  chattel,  security,  or  power  of  attorney  introsted  to  btm  for  aafe  enslody, 
or  for  any  special  purpose,  indictment,  284;  panbhment,  285;  evidoneo,  285. 

Autrefoia  acquit,  plea  of,  87.  In  what  cases,  87.  Form  of  it,  85.  Replieatioa  to  it,  55. 
Proceeding  upon  it,  90.  Evidence  neccessary  to  aapport  it  90.  Jodgmeat  Bpon  it  90. 
In  felony  and  treason  the  defendant  mast  plead  over,  90. 

Autrefois  attaint,  no  plea,  anless  for  the  same  crime,  98.     Fonn  of  it  91. 

Autrefou  convict,  no  plea,  unless  for  the  same  crime,  91.     Form  of  it,  91. 

Averments,  bow  made,  54.  In  indictments  for  libel,  in  what  cases  neeesnry,  585.'  la  i»- 
dictments  for  forgery,  in  what  cases  necessary,  857.     DiviaiUe  avermeota,  105. 

B. 

Bail  ackDowlcdgiag  the  name  of  another,  statute,  401;  indictment,  401;  punishment,  401; 
evidence.  402. 

Bailee,  larceny  by,  in  what  csmos,  189 — 191.  Larceny  from,  how  stated,  32;  and  proved, 
177.  Larceny  from,  by  the  owner,  bow  staled,  32;  and  proved,  177,  182.  Larceny 
from,  by  a  joint  tenant,  in  what  cases,  182. 

Bailor,  larceny  by,  of  his  own  goods,  in  what  coses*  182. 

Banishment  for  sediiioo  abolished,  527. 

Bank  of  England,  embezzlementa  by  clerlu  of,  178,  276. 

Bank  of  England,  prosecutions  by«  for  forgery,  proceedings  upon,  S8S. 

Banknotes,  forgery  of.  Forging  and  uttering  a  bank  note,  statute,  368;  indictment,  869; 
punishment,  370;  evidence,  370;  having  a  forged  bank  note  in  possession,  statute,  887; 
indictment,  3SS;  punishment,  883;  evidence,  388. 

Banknotes,  stealing,  statute,  213;  indictment,  214;  punishment,  214;  evkieoce,  214. 

Bank  note  paper,  897. 

Bank  note,  plates  for,  397. 

Bank  prosecutwns.     Su  **  Bank  of  England." 

Bank  of  the  sea,  or  of  a  river,  caual  or  marsh,  cutting  or  breaking  down,  whereby  lands  are 
overflowed  or  damqged,  statute,  886;  indictment,  8S6;  punishment,  386;  evidence, 
837.  Cutting  off,  drawing  up,  or  removing  piles,  chalk,  or  materials,  &c.,  from,  in- 
dictment, 837;  punishment^  837;  evidence,  837. 

Banker,  applying  to  his  own  use  money  or  securities  intrusted  to  him  for  a  specific  purpose 
statute,  282;  indictment,  283;  punishment,  288;  evidence,  284;  converting  to  his  own 
use  any  chattel,  security,  or  power  of  attorney,  intrusted  to  him  for  safe  custody,  or  for 
any  special  purpose,  statute,  282;  iodictmeot,  284;  punishment,  285;  evidence,  286. 

Bankers  draft.     See  **  Cheque^"  "  EmbeztUment/* 

Bankrupt,  proceedings  in  commission  of,  how  proved,  130. 

Bankrupt,  embezzlement  by,  statute,  287;  indictment,  %S7;  evidence,  288.. 

Bankrupt,  commisaionera  of,  power  of,  to  commit,  474. 

Bankruptcy,  fraudulent,  not  surrendering,  indictment,  626;  punishment^  626;  evidence,  62$. 
Not  discovering,  indictment,  627;  punishment,  627;  evidence,  627. 

Bankrupu  destroying,  mutilating,  falsifying,  &e.,  their  books,  &c.,  398. 

Baptism,  bow  proved,   135;  register x>f  135.    Forging  entry  of,  sUtnte,  389;  indictment, 

890;  punishment,  391;  evidence,  391. 
Airge,  stealing  from,  in  port,  or  in  a  river isr  caQal,  gta^uie,  2^9;  indictment,  249;  punish- 
mem,  250;   evidence,  250. 
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Barking  trees.    See  "  TVm.*' 

Barn,  setting  fire  (o,  statvte,  812;  indictment,  818;  punishment,  818;  evidence,  818.  Riot- 
oosly  demolishing,  palling  down,  or  destroying,  or  beginning  to  do  so,  statute,  596;  in- 
dictment, ti97;  ponishaMnt,  688;  OTideace,  698. 

Bsron  and  ferae.     See  *«  Hu$band,'*  *•  Wife.*' 

Barrister,  privileged  from  giving  evidence  against  his  cKent,  in  what  cases,  148. 

Bastard,  how  described  in  an  indictment,  80.  Indictment  against  a  woman  for  the  morder 
of  her  bastsrd  child,  488  ;  evidence,  484.  Verdict  of  concealment  of  the  birth  of,  opon 
an  mdictroent  for  ronrder,  484. 

Battery,  whst,  442.  How  jasiifiod,  444.  Se  defendendOt  444  ;  in  defence  of  the  party's 
possession,  444  ;  hi  the  eteeotion  of  process,  445.     See**  Jiteaiiltt**  **  Beating.** 

Bawdy-honse,  indictment  for  keeping,  686;  pnnishment,  686;  evidence,  686. 

Beast,  (not  the  snbject  of  larceny  at  common  law),  stealing,  punishment,  174.  Having  pos- 
session of,  or  of  the  skin  thereof,  punishment,  174. 

Beating,  indictment  for  murder  by,  480. 

Beating  or  wounding  deerkeepers  in  the  exeeation  of  their  duty,  statute,  468  ;  indictment, 
464  ;  punishment,  464  ;  evklence,  464. 

Benefit  of  clergy  abolished,  79. 

Bestiality,  stntnte,  485  ;  indictment,  4S6  ;  punishment,  486  ;  evtdenoe,  486.  Attempt  to 
commit,  487. 

Bible,  entry  in,  in  what  cases  evidence,  186. 
,  Bigamy,  statute,  628  ;  indictment,  689 ;  venue,   19 ;  poniiihmeot,  629  ;  evidence  on  the 
part  of  the  prosecution,  629  ;  evklence  for  the  defendant.   632. 

Bill  lor  money  or  the  payment  of  money,  stealing,  statute,  218  ;  indictment,  214  ;  punish- 
ment, 214  ;  evidence.  214. 

Bill  of  exchange.  See  **  ^i//,'*  "  Embezzlement**  Indictment  for  forging  and  ottering 
a  bill  of  exchange,  872  ;  punishment,  878  ;  evidence,  878. 

Bill  in  equity,  how  proved,  188. 

Bird,  (not  the  subject  of  larceny  at  common  law),  stealing,  punishment,  176.  Having  pos- 
session of,  or  of  the  plumage  thereof,  punishment,  175. 

Birth.     See**  Concealing.** 

Birth,  how  proved,  186. 

Bishop,  certificate  of,  in  what  eases  evideocey  186. 

Black  cawke.     See  Mine.** 

Black  game.     See**  Game.** 

Black  lead.     See  '•  Mine.** 

Blasphemous  libel,  indictment  for,  585  ;  punishment,  685  ;  evidence,  686. 

Boat,  steilin^  from,  in  port,  or  in  a  river  or  canal,  statute,  249  ;  indictment,  249  ;  pnnisb- 
roent,  250  ;  evidence,  250. 

Bodily  injury,  causing,  with  intent  to  murder,  statute,  488  ;  indictment,  449  ;  punishment, 
449;  evidence,  450. 

Bond.  See  **  Embezzlement.**  Forging  and  uttering  a  bond,  statute,  888 ;  indietroent, 
883  ;  pnnishment,  884  ;  evidence,  884.  Indictment  for  stealing  a  bond,  218  ;  pooisb- 
ment,  214  ;  evidence,  214. 

Books  of  corporations  and  public  companies,  entries  in,  how  proved,  186.  Poll  books  of 
an  election,  how  proved,  135.     Prison  books,  in  what  cases  evklence,  186. 

Boxing,  killing  by,  416. 

Brass.     See,  *  *  Fixtures.  *  * 

Breach  of  prison,  statute,  558  ;  indictment,  654  ;  punishment,  666  ;  evidence,  666.  In- 
dictment for  conveying  files,  &c.,  to  a  prisoner  to  enable  him  to  break  prison,  667  ; 
punishment,  658  ;  evidence,  558. 

Breach  of  trust.  See  **  Agent,**  "  Jttorney,**  **  Banker,**  **  Broker,**  **  Factor,** 
"  Merchant** 

Breaking,  what,  in  burglary,  806;  actual,  806;  constructive,  806. 

Breaking  and  eoteripg  a  ehofch  or  chapel,  and  stealing  therein,  statute,  886;  iadtetmebt. 
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286;  poniahnieiit,  286;  evidence,  237.  Breaking  oat  oft  ehnreh  or  ehepel,  indidaieBt 
ior,  237;  pani«hinent,  233;  evidence,  239.     8t€  **  HouitbretUcing,** 

Breaking  and  enlenng  a  bailding  within  the  certiUge*  and  alealing  tkereio*  atatole,  248;  in- 
dictment, 244;  panishment,  244;  evidence,  244.     Cortilage,  what  ia,  245,  SOI. 

Breaking  and  entering  a  ahop,  warehouse,  or  coooting-booae,  atatate,  246;  iodiotanent,  247; 
poniohment,  248;  evidence,  248. 

Bribery,  579.  Indictment  for  attempting  to  bribe  a  conatable,  579;  paniahment,  689;  evi- 
dence, 581. 

Bridge.  Set  **  Mine.**  Indictment  for  not  repairing  a  bridge,  652;  plena  and  evidence,  664. 

Bridge,  poblic,  palling  down  or  destroy inp[,  alatote,  338;  indictment,  838;  pnniahmeot,  889; 
evidence,  389.  Injuring,  with  intent  to  render  daogeiona  or  impaasable,  indictment  for, 
889;  pnniahmeot,  339;  evidence,  839.  Larceny  of  the  materiala  or  tools  provided  for 
the  repair  of,  htiw  described,  84. 

British  colonies,  judgments  of  the  courts  in,  how  proved,  184. 

Broker  applying  to  his  own  use  money  or  securities  intrusted  to  him  for  a  specific  parpoae* 
statate,  282;  indictment,  283;  panisihment,  283;  evidence,  284.  Converting  to  his  own 
use  any  chattel,  security,  or  power  of  attorney,  intrusted  to  him  for  safe  coatody,  or  for 
a  special  purpose,  indictment,  284;  ponishment,  285;  evidence,  286. 

Bnggery.     See  **  Infamout  Crime,,**  "  Sodomy.** 

Building.     See  **  Breaking  and  Entering.** 

Boilding,  public,  goods  and  chatels  provided  for  and  at  the  expense  of  coaoties,  &c.,  to  re- 
pair, or  to  be  nsed  in  or  with,  larceny  of,  how  described,  84. 

Boilding  or  erection  need  in  carrying  on  any  trade  or  mannfaetore,  setting  fire  to,  statute, 
812;  indictment,  813;  punishment,  313;  evidence,  318.  Riotously  demolishing,  pull- 
ing down,  or  destroying,  or  beginning  to  do  so,  statute,  596;  indictment^  597;  pooish- 
roent,  598;  evidence,  598. 

Boll.     See '' CaUIe.** 

Baoy,  cutting  away,  casting  adrift,  removing,  altering,  defacing,  ainking,  &c,  or  injoring  or 
concealing,  aiatute,  835;  indictment,  335;  ponishment,  885;  evidence,  335. 

Booy  rope,  cutting  away,  casting  adriA,  lemoving,  altering,  defacing,  ainking,  &c.,  or  injur- 
ing or  concealing,  statute,  335;  indictment,  355;  punishment,  335;  evidence,  335. 

Burglary,  statate,  297.  Indictment  for  burglary  and  larceny,  297;  panishment,  298;  evi- 
dence, 298 — 809.  Indictment  for  burglary  by  breaking  oot  of  a  bouae,  809;  ponish- 
ment, 810;  evklence,  810.  Indictment  for  burglary  and  assaolting  with  intent  to  mur- 
der, 3ic.,  810;  punishment,  311;  evidence,  811.  Indictment  for  burglary  and  itabbing, 
8cc.,  811;  punishment,  811 ;  evidence,  311. 

Burglary  in  a  church,  305. 

Buiglary  in  the  aportmenta  of  a  lodger,  how  laid,  803;  in  the  room  of  a  guest  in  an  inn,  bow 
laid,  804. 

Burglar k>osly,  necessary  in  indictments  for  burglary,  50. 

Burial,  bow  proved,  135. 

Burning.  See  *'  Arson,*'  Burning  and  setting  fire  to  ships  of  war,  in  dock  yards,  324;  or 
beyond  aeaa,  22;  the  Queen *8  atores,  timber,  or  ammunition  of  war,  er  the  places 
where  the  same  ore  kept,  824;  the  works,  or  ships,  or  vessels  lying  in  or  being  in  any 
cufti,  or  in  any  of  the  docks,  basins,  cuts,  or  other  works  of  the  port  of  London,  824; 
any  magosinea  or  stores  of  powder,  or  ship,  boat,  ketch,  hoy,  or  veoael,  or  the  tackle  or 
furniture  thereto  belonging,  not  appertaining  to  an  enemy  or  rebel,  824. 

Bustard.     See  "  Oame.** 

Buying  tod  selling  coin,  statute,  506;  indictment,  506;  panishment,  506;  evidence,  607. 

C. 

Calf.     See  ••  Cattle.** 

Canal,  lock,  sluice,  flood-gate,  or  other  work  on,  throwing  down,  levelling,  or  deatroying» 
atatote,  386;  indictment,  837;  punishment,  887;  evidence,  387.  Opening  floodgates, 
er  doing  ether  injuiy  to  eanale,  with  intent,  and  oo  as  to  ubetract  the  navigatk>n,  indiet* 
ment,  888;  panishment,  888;  eTidenee,  888. 
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Canal  bank  or  wall»  evttmg  and  breaking  do«?n,  whereby  landa  are  overflowed  or  dameffad» 
or  are  in  danger  of  being  lO.sUtote,  8S6;  indictment,  8S6;  pnnisbment,  886 ;  evidence, 
tS7.  Catting  off,  drawing  np,  er  removing  pilet,  chelic,  or  matoriab,  &c.,  fixed  in  the 
groond  or  need  to  Mcnre  any  canal,  bank,  or  wall,  indictment,  887;  pnniihiiieBt,  887; 

evidence,  887. 
Canai,  veaael,  baige,  or  beat  on,  atealmg  from,  atatate,  249;  mdietment,  249;  poniahment, 

260;  evidence,  250. 

Caanel  coak     8u  '«  Mint.*' 

Capital  feioniea,  what  are,  681. 

Captain  of  a  merchant  venel.     Su  **  SlMmea.** 

Caption  of  an  indietment,  27;  form  of  it,  27. 

Cardfl.     Set  '*  Gaming.'' 

Camallj  abnaing  a  child  nnder  ten  yeen,  itatnte,  488;  indietment,  488;  pnniihflMnt,  4i4; 
evidence,  484.  Carnally  abasing  a  child  above  ten,  and  onder  twelve  yearn.  Indict- 
ment, 484;  punishment,  484;  evidence,  484.     Set  **  Jtapt," 

Carriage.     See**  J^enut." 

Carrier,  larceny  by,  189;  servant  of,  larceny  by,  190. 

Carrying  away,  what  neceasary  to  constitate  larceny,  192. 

Catholics,  disturbing  the  poblic  worship  of,  667. 

Cattle-^horae,  mare,  gelding,  colt,  or  filly,  ball,  eow,  6x.  heifer,  or  calf,  ram,  ewe,  aiieep, 
or  lamb.  Heating,  siatate,  l96;  indictment,  195;  ponidhment,  195;  evidence,  196. 
Killing  with  intent  to  fteal  the  car0fl94  Or  skin,  or  any  part  of  the  cattle  so  killed,  indict- 
ment, 197;  panishment,  197;  evidence,  197.  Killing,  maiming,  or  wounding  any  cat- 
tle, statute.  848;  indicment,  843;  panishment,  848;  evidence,  843. 

Cautions  to  be  observed  in  admitting  presumptive  or  circumstantial  evidence,  124. 

Central  Criminal  Court  Act,  22. 

Certainty  reqaired  in  an  indictment.  Sic.,  41 ;  certainty  as  to  the  party  indicted,  28;  cerw 

tainty  as  to  the  person  against  whom  the  offence  was  committed,  80;  certainty  aa  to 
time  and  place,  87;  certainty  aa  to  the  facta,  circumatancea,  and  intent  constitoting  the 
offence,  41;  certainty  to  a  certain  intent  in  every  perticolar,  what,  and  in  what  caaea 
requisite,  48;  certainty  to  a  common  intent,  what,  and  in  what  eases  requisite,  48;  cer- 
tainty to  a  certain  intent  in  general,  what,  and  in  what  cases  requisite,  48. 

Certainty  required  in  atating  matter  of  inducement,  44. 

Certainty  required  in  an  indictment  for  perjury,  45. 

Certainty  required  in  statutes  enhancing  punishment,  or  creating  new  offences,  60. 

Certificate  of  the  substance  of  a  former  conviction,  where  evidence,  upon  an  indktment  for 
a  subsequent  felony,  126,  694;  upon  an  indictment  for  an  escape,  650;  upon  an  indict- 
ment for  a  rescue,  562;  upon  an  indictment  for  retuming  from  transportation,  66Si.     Form 
of  it,  5b8.     Uttering  a  false  certificate,  punishment,  890,  894. 

Centficetes  of  bishops,  in  what  casee  evidence,  186;  of  consuls  abroad,  not  evidence,  186; 
of  judges  in  Wales  formerly  were  evidence,  186;  of  magistrates  as  to  a  road  being  in 
repair,  186;  of  justices  upon  an  assaalt,  79,  446,  of  the  Apot hecarie*s  company,  186. 

Certificates  of  baptism,  186;  of  burial,  186;  of  marttage,  186.  Forgery  of,  statute,  889; 
indictment,  890;  punishment,  891;  evidence,  891. 

Chains,  murderera  may  not  be  hung  in,  404. 

Challenge  to  fight,  indictment  for  sending,  604;  punishment,  604;  evidence,  604.     Indict- 
ment for  provoking  a  man  to  send  -a  challenge,  605;  poniahment,  605;  evidence,  606. 

Chapel.     See  «*  Church.*' 

Character,  evidence  aa  to,  110.     Evidence  as  to  the  character  of  a  witness,  168. 

Chase.     Set  *«  Deer." 

Chealmg,  289— 297 ;  obtaining  goods  by    false  pretences,  statute,  289;  mdictment,  290; 
punishment,  290;  what  falae  pretences  aro  within   the  statute,  290—290;  evidenee 
294.    Obtaining  money  by  assuming  the  name  of  another,  298.    Indictment  for  selling 
by  lalae  scales,  296;  punishment,  296;  evidence,  296.    Indictment  for  selling  by  ftlan 
weights,  296. 

Chelsea  Hoapital,  property  of,  how  deaeribed,  86. 
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Chaqoe  upon  a  iMnker,  foi^ging,  itatnte,  868;  hidictiDeBt,  874;  pwiwiiineBt,  878} 

876.  Lareaay  of,  ftataU,  218;  indieUneQt,  214;  piiihmait,  814;  gyi4—w>  814. 
EmbasElement  of,  284.  Ciieqve  opon  a  banker  with  whom  the  drawer  haa  no  aeetaat, 
obtaiaiag  money,  &c.,  npon,  how  ponisbable,  296. 

Child,  capability  of^  to  commit  Crimea,  10. 

Child  flMjr  be  a  witneis  for  or  againat  bit  parent,  148;  maj  jnatif/  a  batlerj,  444;  er  etea  a 
homicide,  416;  ia  defence  of  hii  parent 

Child-Stealing.  Stealing,  decoying,  or  enticing  away  a  child  nnder  the  age  of  tea  yean. 
Statute,  478;  indictment,  479;  pnniabment,  479;  evidence,  479.  Reeetriag  italia 
children,  478. 

Cbild-morder,  indictment  for,  488;  Terdict  of  concealing  the  birth  npon  an  indidaMat  for, 
484;  oTidence,  484. 

CAo«et  in  Aeiiorif  not  the  rabject  of  larceny  at  common  law,  178;. bow  far  altered  by  rtit- 
nte,  178. 

Chriatening,  how  proved,  136. 

Chriatian  name  of  the  defendant  in  an  indictment  or  information,  28* 

Church  or  chapel,  breaking  and  entering  and  atealing  in,  atatnte,  286;  indictmeot,  286;  pan- 
ishment,  286;  evidence,  237.  Breaking  out  of,  indictment  for,  287;  pnniahment,  288; 
evidence,  288.  Setting  fire  to,  ■tatnte,  813;  indictment,  817;  paniahroeat,  817;  evi- 
dence, 817.  Riotously  demolishing,  pulling  down,  or  deatroying,  or  beginning  to  de  so; 
statute,  696;  indictment,  697;  punishment,  698;  evklence,  698. 

Cinque  ports,  offences  within  the  jurisdiction  of,  386.  , 

Circnrostantial  evidence,  122 — 124.     Cautions  to  be  observed  in  receiving  it,  124. 

Claim  of  right,  taking  goods  under,  not  larceny,  180. 

Clergy,  benefit  of,  abolished,  79. 

Clergyman,  arresting,  statute,  476;  indictment,  476;  punishment,  476;  evidence,  475. 

Clerks,  embeazlement  by.  See  **  Embexzl^menU**  Larceny  by  statute,  198:  indictm-i*  t, 
194:  punishment,  194:  evidence,  194. 

Clipping  coin.     Set  **  Coin,** 

Coach.     See  ••  Venue.** 

Coacb«house,  setting  fire  to,  itatnte,  812;  indictment,  318;  punishment,  313;  evidence,  SIS. 
Riotously  demolishing,  pulling  down,  or  destroying,  or  beginning  to  do  so,  statute,  6S6; 
indictment  for,  697;  punishment,  698;  evklence,  6^8.. 

Coal.     Set  ••  Mine.** 

Codicil.     See  "  Will,** 

Coin  of  the  realm,  ofiences  relating  to  the,  statute,  499.  Counterfe  iting  gold  and  eilver  coin, 
atatnte,  601;  indictment,  601;  punishment,  601;  evklence,  601..  Colouring  coin,  stat- 
nte,  602;  indictment,  603;  punishment,  603;  evidence,  60S.  Indictment  for  coloariag 
metal,  604;  punishment,  604;  evidence,  604.  Indictment  for  filing  and  altering  coin, 
606;  punishment,  606;  evidence,  606.  Impairing  gold  and  silver  coin,  statute,  60S; 
indictment,  606;  punishment,  606;  evidence,  606;  buying  or  selling  coin  at  a  lower  rate 
than  by  its  denomination  it  imports,  statute,  606;  indictment,  606;  punishment,  506; 
evidence,  607;  indictment  for  importing  counterfeit  coin,  607;  punishment,  608;  evi- 
dence, 60S.  Uttering  counterfeit  coin,  statute,  60S;  indictment,  609;  punishment,*  609; 
evidence,  609;  indictment  for  uttering  counterfeit  coin,  having  at  the  aame  time  cona- 
terfeit  coin  in  possession,  610;  punishment,  610;  evidence,  610;  indictment  for  ot- 
tering twice  within  ten  days,  611;  punishment,  611;  evidence,  611;  indictment  for  a 
anbscquent  uttering  after  a  previous  conviction,  611 ;  punishment,  612;  evidence,  612. 
Having  in  possession  three  or  more  pieces  of  counterfeit  coin,  atatnte,  612;  indictmcBt* 
618;  punishment,  613;  evidence,  513.  Coining  tools,  statute,  614;  indictment  for 
making  a  puncheon,  &c.  for  coining,  614;  punishment,  616;  evidence,  516;  indictaieat 
for  having  a  puncheon  in  possession,  616;  punishment,  616;  evidenee,  616;  mdietment 
for  making  a  collar,  616;  punishment,  616;  evidence,  616;  indictment  for  making  a 
press  for  coining,  617;  punishment,  617;  evidence,  617.  Conveying  coining  tools  and 
coins  out  of  the  Mint,  statute,  617;  indictment,  618;  pnnbhment,  518)  evidence,  618* 
Other  offences  relating  to  coin,  6 IS. 
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Coin,  fitreign,  offences  relating  to,  519. 

Coining  tools,  statnte,  614;  indictment  for  having  m  poescfston,  616:  pnni«hment,  616;  eti- 
denee,  616. 

Colonies,  British,  jodgnients  in  the  coarts  of,  bow  proved,  184. 

Colt    See  "  CaUle,** 

Combinations  by  workmen,  678.  Assaults  in  pnrsaonce  of  combinations  to  raise  the  rate  of 
wsges»  indictment  for,  460;  pnnishment,  461 ;  evidence,  461. 

Commencement  of  an  indictment,  18;  of  a  second  coant,  60;  of  an  information  ex  officio^ 
71 1  of  an  information  by  the  master  of  the  Crown-office,  77;  of 'special  pleas,  80,  81| 
86,  89;  of  replication.  8l,  82,  86;  of  rejoinder,  87. 

Commission  of  an  offence,  how  far  it  detracts  from  the  credit  of  a  witness,  150. 

Commissioners  of  bankropt,  aoibority  of,  to  commit,  474. 

Commissioners  of  sewers,  property  under,  how  described  in  an  hidictment,  84;  and  provedf 
179. 

Common  recovery,  how  proved;  128. 

Common  nuisance.     See  JVutiancs. 

Companies,  public,  entries  in  the  book^  of,  iiow  proved,  136. 

Companies,  pablie,  forgeries  relating  to,  896. 

Companies,  joint-stock,  how  described  in  in  indictment,  88. 

Comparison  of  hand-writing,  in  what  cases  evidence,  140. 

Compassing  the  Qneen*s  death.     See   Treaeon, 

Competency.     See  IncompeUney. 

Coroponnding  felony,  statute,  586;  indictment,  566;  punishment,  586;  evidence,  586.  Tak- 
ing a  reward  for  the  recovery  of  stolen  property,  indictment,  587;  punishment,  587; 
evidence,  687. 

Concealing  the  birth  of  a  child  by  secret  burying,  &c.,  statnte,  484;  indictment,  485;  pun- 
khment,  485;  evidence,  486;  costs  in,  160.  Verdict  of,  upon  an  indictment  for  child 
murder,  484. 

Concealing  coining  tools,  indictment  for,  617;  punishment,  618;  evklence,  518. 

Concealing  wills,  codicils,  or  other  testamentary  instruments,  statute,  202;  indictment,  202; 
punishment,  208;  evidence,  208. 

Concloftion  of  an  indictment,  65;  of  an  information  ex  officio,  72;  of  an  information  [by  the 
master  of  the  Crown-office,  77;  of  special  pleas,  81,  82,  86;  of  replication,  81 ;  of 
rejoinder,  87. 

Confemons,  kinds  of,  116;  when  made  m  open  court,  115;  when  the  defendant  submits  to  a 
fine,  116;  upon  an  examination  before  magistrates,  115;  or  to  any  other  person,  116; 
They  most  be  voluntary,  116;  if  made  through  promues  of  favour,  &c  they  shall  not 
be  received  in  evidence,  116;  allhoogh  facts  arising  from  them  may,  119.  How  prov- 
ed, 119.  Effect  of,  121.  They  are  sufficient  without  confirmation,  121.  They  are 
evidence  only  against  the  party  who  made  them,  and  not  against  hb  aecomplices,  122. 
Of  principal,  not  evidence  against  a  receiver,  146. 

Conies,  tskiag  or  killing  in  the  n%ht-time,  statnte,  280;  indictment,  281 ;  punishment,  281 ; 
evidence,  281. 

Conservatory.     See  Fruit.    RooU, 

Conspiracy,  what,  678.  Indictment,  generally,  675;  venue,  676;  evidence,  generally,  676. 
Indictment  for  a  conspiracy  to  charge  a  man  whh  a  crime,  672;  punishment,  673;  evi- 
dence, 676.    Indictment  for  a  conspiracy  to  commit  a  crime,  677 

Conspiracy,  assault  in  pursuance  of,  to  raise  the  rata  of  wages,  indictment  for,  460;  punish- 
ment, 461;  evidence,  461. 

Constable.  See  Officer.  Indictment  for  refusing  to  serve  the  office  of  chief  constable, 
668;  ponbbment,  669;  evklence,  669.  Indictment  for  refusing  to  serve  the  office  of 
petty  constable,  669.    Appomtment  of  parish  constables,  670. 

Construction,  general  rule  of,  for  erimhial  statutes,  56. 

CoosUnctive  taking,  in  broeDy  what,  188—192.  Distinctbn  between  a  constructive  tnking 
in  kroeny  and  an  embesalemeot,  198. 
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CoDsnl,  certificate  of,  not  evidenee,  186. 

CoDtempt,  arrest  for,  a  jastification  for  impriaonnienl,  4S0. 

Contents  of  a  deed,  how  proTed,  112,  136. 

CoHTeyance.     See  Deed. 

Conviction,  bow  far  it  affects  the  evidence  of  a  witness,  144. 

Conviction,  certificate  of,  in  what  cases  admissible — opoa  an  iDdictnioiit  for  a  sabseqseat 
felony,  126;  apon  an  indictment  for  an  escape,  550;  upon  an  indictment  for  a  raeeoe, 
662;  npon  an  indictment  for  retarning  from  transportation,  568. 

Conviction  by  magistrates,  bow  proved,  127. 

Copper.     See  Fixtures. 

Copper  money,  statnte,  518. 

Coppice,  setting  fire  to,  statnte,  823;  indictment,  828;  punishment,  828;  evidence,  828. 

Copy,  or  eiempiifieation  of  a  record,  in  what  cases  evidence,  125. 

Cordage,  damaging  and  destroying  in  the  river  Thames,  886.     Set  Storee. 

Corn.     See  Crope.     Staeke. 

Coroners,  examinations  before,  when  evidence,  131. 

Corporation,  larceny  of  properly  of,  how  described,  86;  and  proved,  179. 

Corporation  books,  entries  in,  how  proved,  186;  inspection  of,  in  what  cases  granted,  186. 

Correction,  in  what  cases  a  justification  for  a  battery,  444;  killing  by,  418;  in  what  cases 
murder,  418;  in  what  cases  manslaogbter,  418;  in  what  cases  misadventure  only,  418. 

Corrosive  flaid,  throwing  with  intent,  &c.,  statnte,  455;  indictment,  466;  pnnishnient,  456; 
evidence,  456. 

Costs  npon  an  information,  78;  of  a  prosecution.  See  Ezpenaet. 

Cotton  goods,  in  any  stage  of  mannfactnre,  stealing,  statute,  248;  indictment,  248;  punish- 
ment, 248;  evidence,  248. 

Cotton  goods  in  the  loom,  &&,  or  in  any  stage,  &c.  of  mann&ctnre,  cntiing,  breaking,  or 
destroying,  or  damaging  wiih  intent  to  destroy  or  render  useless,  statute,  824 ;  indict- 
ment, 825 ;  punishment,  825 ;  evidence,  325.  Cutting,  &c.,  or  damaging,  &c.  any 
warp  or  shote  of  cotton,  indictment  for,  326 ;  punishment^  826  ;  evidence,  326.  Enter* 
ing  a  house,  shop,  building,  or  place  by  force,  with  intent  to  commit  the  offences^  indict- 
ment for,  326 ;  punishment,  326  ;  evidence,  826. 

Counsel,  privileged  from  giving  evidence  against  his  client,  in  what  cases,  148. 

Counsel  for  prisoners,  stiitute  allowing  a  defence  by,  152;  practice  under  it,  152,  166. 

Counterfeiting.  See  Coin.  Counterfeiting  the  great  or  privy  aeal,  her  Majoaty  *s  sign  manual, 
the  seals  of  Scotland,  and  the  great  and  privy  seal  of  Ireland,  statute,  367  ;  indictment, 
867 ;  ponishment,^367 ;  evidence,  367. 

Counterfeit  money.     See  Coin. 

Counter  plea  of  clergy,  abolished,  79. 

Counting-bouse,  bresking  and  entering  and  stealing  therein,  statute,  246 ;  indictment,  247 ; 
punishment,  247 ',  evkience,  247. 

Counts,  cannot  be  struck  out  of  an  indictment,  60. 

County,  goods  provided  for  and  at  the  expense  of,  bow  described  in  an  indictment,  88. 

County  court,  judgments  of,  how  proved,  ISO. 

Coursing.     See  Deer. 

Court  baron,  judgment  of,  how  proved,  180. 

Courts  of  the  British  colonies,  judgments  of,  how  proved,  180. 

Courts  foreign,  judgments  of,  how  proved,  184. 

Courts,  inferior,  judgments  of,  bow  proved,  180. 

Courts,  superior,  judgments  of.     See  Ecidence.    Record. 

Court  rolls  of  a  manor,  how  proved,  180. 

Courts  of  record,  original  documents  belonging  to,  or  relating  to  matters  pending  tbenin — 
records,  writs,  returns,  panels,  interrogatories,  depositiona,  affidavits,  rules,  orders,  war- 
rants of  attorney — stealing,  statnte,  200 ;  indietimmt,  200 ;  punishment,  200;  evidenee, 
201.    Taking  from  their  place  of  deposit,  or  from  the  person  having  the  lawliil  custody 
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of  them,  iiidietnMDt  for,  201 ;  piiQbhmapt,  201 ;  evidenco,  201.  ObKtorating,  iBJoring, 
or  destroying  them,  sUtote,  200  ',  indictment,  201;  ponitbmeot,  201;  eTidence,  201. 

Cow.     See  CoUU. 

Credit  of  wiinenes,  in  what  it  coneiste,  and  how  ascertained,  149. 

Crops  of  com,  grain,  or  pnise,  setting  fire  to,  statote,  828 ;  indictment,  828;  ponishment, 
828;  evidence,  824. 

Cross-eiamination  of  witnesses,  164. 

Cartilage,  what  b,  244.  Breaking  and  entering  a  boilding  within,  and  stealing  therein,  stat^ 
ate,  248;  indictment,  244;  ponishment,  244;  evidence,  244. 

Castoms,  forgeries  relating  to,  896. 

Costom-honse  oflkers,  shooting  at,  statate,  467 ;  indictment,  468  ;  punishment,  468  ;  evi- 
dence, 469.  Maiming  or  wounding,  indictment  for,  469;  punishment,  469;  evidence, 
469.  Assaalting  or  obstrncting,  statate,  469;  indictment,  470;  ponishment,  470  ;  evi- 
dence, 470. 

Customs.     See  Smuggling. 

Cotting,  stabbing,  or  wounding,  with  intent  to  murder,  statate,  488 ;  indictment,  449  ;  pon- 
ishment, 449 ;  evidence,  449.  The  like,  with  intent  to  maim,  disfigure,  disable,  or  do 
some  grievoos  bodUj  harm,  or  to  resist  or  prevent  lawful  apprehension  or  detainer,  stat- 
ate, 460;  indictment,  460  ;  ponishment,  461 ;  evidence,  461. 

D. 

Damaging  goods  with  intent  to  destroy  or  render  them  useless.     See  Destroying, 

Day,  how  stated  in  an  indictment,  89. 

Dead  animals,  how  described  in  an  indictment}  48  ;  and  proved,    171. 

Dead  bodies,  indictment  for  taking  up,  666  ;  punishment,  665  ;  evidence,  666. 

Deaf  and  dumb  person,  capability  of  crime  of,  12:  may  be  a  witness,  143. 

Death,  bow  proved,  186 ;  in  what  cases  presumed  in  bigamy,  642. 

Debenture  for  money  or  payment  of  money,  stealing,  statute,  218;  indictment,  214  ;  pun- 
ishment, 214 ;  evidence,  214. 

Debenture  for  payment  or  return  of  money  required  by  statutes  relating  to  the  customs  or  ex- 
cise, forgery  of,  894  ;  Exchequer  debentures,  forgery  of,  396. 

Declarations  of  a  dying  persoui  when  received  in  evidence,  114. 

Decree  in  equity,  how  proved,  128. 

Deed,  its  contents,  bow  proved,  137;  execution  of  it,  how  proved,  13S. 

Deed  enrolled,  how  proved,  139. 

Deed  for  money  or  payment  of  money,  stealing,  statute,  213  ;  indictment,  214  ;  punishment, 
214;  evidence,  214. 

Deed,  forgery  of,  statute,  883  ;  indictment,  884;  punishment,  384 ;  evidence,  384. 

Deed  or  other  writing,  evidence  of  title  to  real  estate,  stealing,  statute,  203 ;  indictment, 
204  ;  punishment,  204  ;  evidence,  204. 

Deer,  coursing,  hunting,  snaring,  or  carrying  away,  or  killing  or  wounding,  or  attempting  to 
kill  or  wound,  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed 
land  where  deer  shall  be  usually  kept,  statute,  228  ;  indictment,  229  ;  punishment,  229 ; 
evidence,  229.  Indictment  for  the  like  in  the  unincloscd  part  of  any  forest,  chase,  or 
purlieu,  after  a  previous  conviction,  229 ;  punishment,  230 ;  evidence,  230.  Being  in 
possession  of,  176.  Setting  snares  for,  175.  Destroying  any  part  of  a  fence  where 
deer  are  kept,  176. 

Deer-keepers,  beating  or  wounding,  in  the  execution  of  their  duty,  statute,  463 ;  indictment, 
464 ;  punishment,  464 ;  evidence,  464. 

Defects  cored  by  verdict,  88. 

Defence,  matter  of,  how  proved,  108. 

Defence.  See  ••  Seff- Defence.'*  A  battery,  444;  or  even  homicide,  416;  may  bo  excused 
in  a  parent  in  defence  of  his  child,  a  husband  in  defence  of  his  wife,  a  servant  in  de- 
fence of  his  master,  or  vice  versa.  Killing  in  defence  of  property,  &c,  419;  in  what 
cases  justifiable,  419;  in  what  not,  420.     Battery  in  defence  of  one's  possession,  444. 
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I>efeiidftiit,  in  what  e«ief  aeqvitted  to  ettabla  biib  to  give  evidooeo  for  a   co-defondant,  147. 

Degree,  additioo  of,  28. 

Demandiiig  roooey  with  OBtBaces  or  by  force,  with  intent  to  ateal  the  lame,  statale«  S6S;  in* 

dictment,  263;  ponitbment,  264;  evidenee,  364. 
I>emaf rer,  what  objectioos  oinat  be  taken  by,  88.     Form  of,  to  an  mdictoDont  or  infomatloa, 
84;  joinder,  84.    Form  of,  to  a  plea  in  bar,  84;  joinder,  85,      Proceedingi  npea,  86. 
Judgment  on,  85* 
Deposition.     See  "  Courit  of  Record,** 
Depoaitiona  in  the  admiralty  eonrt,  how  proved,  186;  in  the  ecclesiastical  oonrt,  how  piored 

129;  in  courts  of  equity,  how  proTed,  128. . 
Depositions  apon  oath  before  a  magistrate,  how  proved,  and  in  what  oases  endenee,  181; 

how  taiien,  182;  right  of  prisoners  to  eopies  of,  188. 
Depositions  before  coroners,  how  prored,  and  when  eTidenee  181 ;  giving  oopy  of  to  priisB- 

ers,  188. 
Desertion  inducing  soldiers  to,  589. 

Destroying,  catting,  or  breaking,  or  damaging  with  intent  to  destroy  or  render  ooeleBi,  aay 
ailk,  woolen,  linen,  or  cotton  gooda,  or  any  framowork,  knitted  piece,  sloeking  bass,  or 
lace,  being  in  the  loom,  &c.,  or  other  process  of  mannfiictBre,  statnte,  824;  indidnsnt, 
825;  punishment,  825;  evidence,  825.  Destroying^  &&,  or  damaging,  8te.,aBy  warpu 
or  abate  of  silk,  woolen,  linen,  or  cotton,  indictment,  826;  punishment,  828;  evidence, 
826. 
Destroying,  8cc  machinery.     See  Machinery. 

Destroying,  &c.  engines,  buildiugs,  &c.,  belonging  to  mines.     See  Mines. 
Destroying,  &c.  boiidings,  &e.  riotoasly.     See  Riot. 
Deslroying,  fro.  ships  or  vessels.     See  Skipf 
Destroying,  &c.  works  belonging  to  a  navigable  river  or  canal.  See  Navigable  Miter,    C#- 

nal. 
Destroying,  &c.  a  public  bridge.     See  Bridge. 
Destroying,  &c.  turnpike  gates,  &c.     See  TurnfrikCf 
Destroying,  &c.  the  dams  of  ponds,  &c.     See  Fieh  Pond*    Mill  Pond, 
Destroying,  &c.  hop-binds.     Set  Hop-binde. 
Destroying,  &c.  trees,  &o.     See  Tree. 
Destroying,  Sic.  fruit,  plants,  &e.     See  Fruity  Roote. 
Destroying,  &c.  fish.     See  JFHeh. 
Destroying,  8cc  wills  and  oodicils.     See  WilK 
Destroying,  &c.  works  of  art  in  moseums.  Sic.,  849. 
Detainer,  forcible,  indictment  for,  602;  evidence,  602. 
Devise  of  lands,  how  proved,  I40. 
Dice.     See  Oaming. 
Diploma  not  evidence,  186. 
Diiobeying  the  orders  of  a  magiatrate,  684.    Indictment  jigainat  a  high  eoostable  lor  diia* 

beying  an  order  of  sessions,  584;  evidence  585. 
Dissenting  chapel.     See  Chapel. 

Dissenters,  protestant  disturbing  the  pnblie  worship  of,   666.      Indictment  lor  distuibinf 
public  worship,  666.     Indictment  for  disturbing  a  congregation  of  baptists  daring  divins 
service,  666;  punishment,  667;  evidence^  663. 
Pividend  warrant,  forgery  of,  indictment  for,  883;  punishment,  888;  evidences  888.  Cleiks 

making  or  delivering  false  dividend  warrants,  888. 
Divisible  averments,  instances  of,  what  must  be  proved,  106. 

Pock,  atealing  goods  frpm,  statnte,  249;  indictment,  249;  pnniahraent,  25Q;  •vjdepee,  2(6. 
Documents  belonging  to  coaits  of  record.     See  OourU  of  Record, 
Pog  stealing,  198. 
Domesday  book,  bow  proved,  135. 
Draft  00  a  banker.     See  Cheque. 
Drain.      See  Mine. 
Dredging  in  tl^e  poster  Hsher^  of  pother,  statate,  283;  ioJictausot,  284;  panishmoot,    884; 
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tridMiM,  S84.    Dngging  on  tbe  gvomd  nf  rach  BAmjy  iadietment,  284$  ponMhntDt, 

286;  •videDCO,  885. 
Drowning,  bdictroent  for  morder  bjr,  481.    lodictmeDt  ibr  nn  attempt  to  drown  with  intent 

to  mnrder,  446;  ponielmieot,  446;  OTidence,  447. 
Drowning  a  mine,  itatnte,  828;  indictment,  888;  ponishmont,  829;  evidence,  828. 

DmnkennoM  no  eiooae  for  Crimea,  12. 
Doel,  killing  in,  mnrder,  418;  all  are  priaoipsla  in,  6,  414. 
Damb  and  deaf  peraona.    See  Deaf  and  Jhtmb  pareaiu. 
Doplicitjr  in  indictroenta,  88;  bow  to  take  adtantage  of,  68. 
Dwelling-bonae.     8u  Howe,    lodiotment  for  atealing  in,  aoroe  peraon  therein  being  put  in 

fcar»  240;  pnnbbment,  241;  evklence,  241.    Indictment  for  atealing  to  the  valne  of  6Z« 

in,  242;  pnniabment,  242;  evidence,  242. 
Dwellinf-hovae»  aetiing  fire  n^  atatote,  811;  indictment,  818;  panbhment,  818;  evidence, 

818.    Setting  fire  to,  aome  peraon  being  therein,  atatnte,  817;  indictment,   817;  poniih- 

ment,  818;  evidence  818. 
Dwelling*boaie,  riotooal^  demoliahiog,  or  beginning  to  do  ao,  atatote,  596;  indictment,  697; 

ponbhment,  598;  evidence,  698. 
Dwelling-bonae,  what  in  barglarji  299 — 802.    Ownerahip  of  h,  in  whom,  and  how  atated, 

802—806.    Local  aitnatwn  of,  306. 
Dying  deelarationa,  when  received  in  evidence,  114. 


Eaat  India  bonda,  foigery  of,  869. 

Eoeleaiaatioal  coarta,  libel,  anawer,  depoaitiona,  and  aentence  in,  how  proved,  129;  practioe 
of^  how  proved,  180. 

i^aelnai  doea  not  implj  a  literal  copy,  47, 108. 

EmbeESlement  by  olerka  or  aervanta,  or  perwNia  employed  in  that  capacity,  rtatnte,  274;  lo- 
diotment, 276;  pnniabment,  276;  evidence,  277. 

Embezsloment  by  officers  and  aervanta  of  tbe  Bank  of  England,  276;  by  peraoni  to  whom 
money,  or  aecnritiea  ibr  money,  shall  be  issned  for  the  poblic  aervice,  276;  of  lettera  by 
aervanta  in  the  post-offico,  217,  276;  from  Cbelaea  Hospital,  277;  from  Green wicb  Hoa- 
pital,  277;  from  warebooaea,  throngb  the  mbcondnct  of  cnatom-boose  offieers,  277. 

Embeazlement  by  bankers  and  othera,  atatnte»  2S2;  uidietment,  288;  pnniabment  288;  evi- 
dence, 284. 

EmbeBdeoBent  by  factors  and  others,  statute,  286;  indictment,  286;  punishment,  286;  evi- 
dence, 286. 

EmbeBdeoMnt  by  bankrupts,  atatote,  287;  indictment,  287;  ponMhmenI,  288;  evidence, 
288.    By  inaolventa,  288. 

Embezzlement  of  newopapera,  &c.,  atatnte,  218;  indictment,  222;  pnniabment,  222;  evi- 
denoe,  222. 

EmbeBluigtbeClneen*8Storea,8Utnte4641;  iodntment,  642;  pnnishnient,  642;  evidenoe,  642. 

Enemy.     8tt  Adhering^  Treaton, 

Engine.     See  Machinery. 

Entering  a  bnllding  by  force,  with  intent  to  destroy  or  render  oseless  goods  in  the  proceoa  of 
manufacture,  or  machinery,  atatote,  826;  indictment,  826;  punishment,  826;  evidence, 
826. 

Entry,  what,  in  burglary,  807. 

Kntiy,  forcible.  Into  a  freehold,  indictment  for,  600.  Punishment,  660;  evidence,  600.  In- 
to a  leaaehold,  602.  Indictment  for  the  same  at  common  law,  608;  punbbment,  608; 
evidence,  608. 

Equity  bill,  anawer,  depositions,  and  decreea  in  courts  of,  bow  proved,  128. 

Equity,  documents  belonging  to  court  of,  stealing.     See  CourU  of  Record, 

Eacape,  660.  Indictment  against  a  constable  for  a  negligent  eacape,  660;  punishment,  661; 
evidence,  661.  Indictment  for  escaping  out  of  the  custody  of  a  constable,  66^;  pnn- 
Ishment,  662;  evidence,  662.    Indictment  againat  a  gaoler  for  a  voloatai/  aacapoy  662; 
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panithment,  668;  evidence,' 553;  aidiog  prifonen  to  eecspe,  etatnte,  656.    iBdictmeoC 
for  conveying  files  to  a  priaonor  to  enable   him  to   escape,   557;  poaiehmeot,  558;  evi- 
dence, 558. 
Evidence,  96—167. 

I.  What  aUtgaiionsmutlbe  proved,  9S.    Time,  96,    Plaee,  97.    The  offenee  ehai];- 

ed,  99—108.     Matters  of  defence,  &c.  108.     Matter  not  alleged,   in  what  cases, 
108—111. 

II.  The  manner  of  proving  the  maUert  put  in  mue,  112. 

General  rales,  112—116. 

1.  Admiisions  and  Confeeeione,  115;  in  what  cases,  115;  bow  proved,  119;  e^ 

feet  of,  121. 

2.  Prevtmpiione,  or  circnmstantial  evidence,  122 — 124. 

3.  WriUen  evidence,  125—141. 

— Records,  125;  public  statutes,  125;  private  statntes,  125;  records  of  the 
Queen  *s  courts,  125:  records  of  inferior  courts,  126:  writs,  127:  judgments  of 
the  House  of  Lords,  127;  convictions  before  justices  of  the  peace,  127;  fines 
and  recoveries,  127;  deeds  inrolied,  128;  letters  patent,  128. 

— MaUert  quasi  of  Record,  128;  proceedings  in  Parliament,  128;  proceedings 
in  courts  of  equity,  128;  proceedings  in  courts  of  law  not  being  records,  129; 
such  as  rules,  129;  judge's  orders,  129;  affidavits,  129;  proceedings  in  the 
ecclesiastical  courts,  129;  including  probates  of  wills,  130;  and  letters  of  ad- 
ministration, 130:  proceedings  in  the  courts  of  admiralty,  130:  proeeedingp  ia 
inferior  courts,  130:  such  as  judgments  in  the  county  court,  or  court  bt ron, 
130:  the  court  rolls  of  a  manor,  130:  proceedings  on  commissions  of  bank, 
rupt,  131:  judgments  or  proceedings  of  the  insolvent  court,  181;  informations 
and  depositions  before  coroners  and  magistrates,  131;  proceediogs  in  fore^ 
courts,  134:  public  surveys,  inquisitions.  Ace,  135;  segisters,  &c.,  136;  an- 
cient terriers,  surveys,  &c.  186:  corporation  books,  and  the  books  of  public 
companies,  136:  public  acts  of  State,   137. 

—  WriUen  instruments  of  a  private  nature,  137:  deeds,  187:  wills,  140;   other 
writings  not  under  seal,  140;  handwriting,  how  proved,  140. 
4.  Parol  evidence,  142 — 167. 

— In  what  cases  receivable,  142. 

— Incompetency  of  witnesses,  143:  from  want  of  discretion,  143:  from  want  of 
religion,  143;  from  infamy,  144:  from  interest,  145:  from  being  parties  to  the 
suit,  147:  from  relation  to  the  parties,  147. 

—Credit  of  witnesses,  149.  From  their  knowledge,  149:  from  their  disinterest. 
edneas,  150:  from  their  integrity,  150:  from  their  veracity,  151:  from  their 
being  sworn  to  speak  the  truth,  164. 

— The  number  of  witnesses  requisite,  166-  At  common  law,  166:  by  statute, 
166.     Upon  an  indictment  for  perjury,  156. 

Process  against  witnesses,  157;  subpana,  157:  subpana  duces  tecum,  157:  Ha^ 
beas  corpus  ad  iesiificandum,  158. 

— Privilege  of  witnesses  from  arrest,  159. 

— Penalty  for  non-at tendance  of  witnesses,  159. 

— Witnesses'  expenses,  159:  in  felonies,  159:  in  misdemeanors,  160. 
Rewards  to  witnesses,  in  what  cases,  160 

— Examination   of   witnesses,    162:  examination,    168:  cross-examination,  164: 
re-exam  inalian,  166. 
Evidence  must  tend  directly  to  the  proof  or  disproof  of  the   mattor   in  issue,  108:  and  the 

best  possible  evidence  must  be  produced,  112. 
Evidence,  hearsay,  113. 

Evidence,  presumptive,  what,  122:  violent  presumptions,  123:  probable  preaumptions,  128: 
rash  or  light  presumptions,  123:  presumptions  of  law,  124.  Cautions  to  be  obeerv- 
ed  in  receiving  this  evidence,  124: 
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Evidence,  secondary,  112. 

Evidence  given  npon  a  former  trial,  bow  proved,  127. 

Evidence  of  former  conviction,  in  what  case  a  certificate  is,  127,  npon  an   indictment  for    a 

snbseqoent  felony,  127:  npon  an  indictment  for  an  escape,  652;  npon  an  indictment  for 

a  rescne,  659:  npon  an  indictment  for  retarning  from  transportation,  662. 
Evidence  before  the  grand  jnry,  661. 
Ewe.     See  CaiiU. 
Examinations  before  jnslices,  132 
Examination  of  witnesses,  Wi — 167. 

Exception  in  a  statnte,  when  to  be  slated  in  pleading,  62:  bow  proved,  105. 
Exchequer  bills,  forging,  statnte,  368. 

Excuse,  matter  of,  may  be  given  in  evidence,  nnder  the  general  issue,  94. 
Excusable  homicide,  409:  not  punishable,  410. 
Execolion  of  a  criminal,  in  what  cases  justifiable,  428. 
Execution  of  a  murderer,  at  what  time  to  take  place,  404. 
Execution  of  a  deed,  how  proved,  137. 
Ex  officio  information.     See  Information, 
Expenses  of  prosecutor,  in  what  cases  given  to  him,  159. 
Expenses  of  witnesses,  169. 
Explosive  substances,  sending,  statnte,  456:  indictment,  465:  punishment,  455:  evidence, 

466. 
Express  malice,  411.     Set  Murder. 

Expulsion,  when  to  be  proved  upon  an  indictment  for  a  forcible  entry,  612. 
Extorting  or  gaining  money  from  a  man,  by  accusing,  or  threatening  to  accuse  him  of  an 

abominable  crime,  252,  260. 
Extortion,  indictment  against  a  constable  for,  681:  venue,  681:  punishment,  581:  evidence, 

681. 

F. 

Fac  simile  of  instrument  forged  need  not  be  set  out  in  indictment,  855. 

Factor  or  agent  pledging  for  his  own  use  the  goods  of  his  principal  intrusted  to  him  for  sale, 
statute,  2S5:  indictment,  286;  punishment,  2S6;  evidence,  286. 

False  imprisonment,  470 — 474.  Indictment  for  an  assault  and  false  impri«onment,  471: 
punishment  471:  evidence  for  the  prosecution,  471:  evidence  for  the  defendant,  471^74. 

False  personation.     See  Pertonation, 

False  pretences,  obtaining  goods,  &c.,  by,  statute,  289:  indictment,  289:  punishment,  290: 
what  pretences  arc  within  the  statute,  290 — 294:  evidence,  294.  bankrupts  obtaining 
goods,  &c.  nnder  the  false  pretences  of  carrying  on  business,  on  tne  usual  terms,  290. 

False  lights.     See  Ship, 

False  scales,  indictment  for  selling  by,  296;  punishment,  296;  evidence,  296. 

False  signals.     See  Ship. 

False  weights  or  measures,  selling  by,  296. 

Farthing.     See  Coin, 

Feloniously,  requisite  in  indwtments  for  felony,  49. 

Felony,  compounding,  indicttaient  for,  586,  punishment,  586;  evidence,  586. 

Felony,  subsequent,  statute,  694;  indictment,  695;  punishment,  695;  evidence,  696. 

Fences,  live  or  dead,  post,  pale,  or  rail,  or  stile,  or  gate,  stealing, cutting,  breaking,  or  throw- 
ing down,  172.     See  Fixluree. 

FersB  naturs,  animals  that  are  not  the  subject  of  larceny,  175. 

Fern,  growing,  setting  fire  to,  sUtute,828;  indictment,  828;  pnnishmenC,  828;  evidence,  824. 

Ferrets,  not  the  subject  of  lerceny,  175. 

Fighting,  killing  by,  418;  where  murder,  418;  where  manslaughter,  414;  where  homicide 
se  dtfendendOt  415.     Homickle  of  or  by  a  ecranger,  416. 

Figures,  when  allowable  in  an  indictment,  52. 
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Faiy.     8h  Cam: 

Finding  of  an  indietmsnt,  62, 64. 

Finding.     Sit  Gaod$. 

Finn,  bow  protod,  1S7. 

Fino,  ncluiowlodging  in  tho  namo  o^  nnothor,  lUtnto,  401;  tBdioCoMBt,  401; 
461;  OTidenco,  402, 

Fioh,  taking  or  dettrojing,  in  anj  water  aitnate  in  land  adjoming  or  belonging  to  a  dweWiog 
booM,  atatate,  828;  indictment,  282;  pnniahment,  288;  e? ideneo,  288.    Taking  or  d** 
atrojing  in  a  |Mrivate  fishery  elaewhere,  178;  taking  or  deatrojiog  by  aiig1nig«  178.  PM- 
ting  lime  or  oiber  noiMNia  materiala  into  a  fisbpond  or  water  to  kill  liah,  otntnte,  841; 
indictment,  842;  ponisbroent,  842;  evidence,  842. 

Fiabery,  right  of.     8e$  FUk^  Fiihpond^  OytUrt. 

Fishpond,  or  water,  which  is  priTate  property,  or  m  wbieb  any  peraoo  baa  a  privato  right  «l 
6shery,  breaking  or  destroying  the  dam  of,  atntnte,  841;  indictment^  841;   pnniahBient, 
842;  evidence,  842. 

Fixtnrea  glass  or  wood  work  belonging  to  any  bnilding,  load,  iron,  copper,  brass,  or  olbar 
metal,  or  any  ntensil  or  fixtnre,  whether  made  of  metal  or  other  material  filed  to  any 
bnilding — stealing  or  ripping,  cutting  or  breaking  with  intent  to  steal,  statute,  211;  in- 
dictment, 211;  ponishment,  212;  evidence,  212.  Anything  made  of  metal,  fixed  in  any 
land,  being  private  property,  or  for  a  fence  to  a  dwelling4ionae,  garden,  or  area,  steal- 
ing or  ripping,  &c.,  indictment,  212;  ponishment,  212;  evidence,  212;  or  fixed  in  a 
sqnare,  street,  or  other  place  dedicated  to  public  use  or  ornament,  stealing,  or  rippii^, 
&c.,  indictment,  218;  ponishment,  218;  evidence,  218. 

Fleet  books,  not  evklenoe  of  a  martbge,  188. 

Floodgates.     Su  Canal,    Navigable  River, 

Fbreible  abdactwn.    See  Abduction. 

Forcible  entry,  699.    Indictment  for  a  forcible  entry  into  a  freehold,  600;  ponishment,  600; 
evidence,  600.  Indictment  for  a  forcible  entry  into  a  loaaehold,  8lo.,  602.  Indietment  for 
a  forcible  detainer,  602;  evklenee,  602.    Indictment  for  a  forcible  entry  and  detainer  at 
common  law,  608;  evidence,  603. 

Foreign  coir,  offences  relating  to,  519. 

Foreign  coontry,  laws  of,  how  proved,  184. 

Fore^  courts,  judgments  of»  how  proved,  184. 

Foreign  language*  libel,  8cc.  in,  how  set  ont,  46,  626;  bow  proved,  528. 

Forgery  in  goneral,  statotes,  860;  form  of  hidictment,  850;  venue,  860;  competency  of 
witnesses,  862;  ponishment,  862 — 356.    Indictment  for  forging  and  uttering  generally, 

865.  General  evidence  of  the  forgery,  866 — 364;  general  evidence  of  uttering,  8669 

866.  Indictment  for  forging  ti  fieri  faciat,  891 ;  poniahment,  892;  evidence,  892. 
Forging  the  great  aeal,&e.,  statate,  867;  indictment,  867;   pnniabment,  267;    evidence, 

868. 

Forging  bank  notes,  wills,  and  bills,  8cc,  statute,  868.  Indictment  foe  forgmg  and  nttori^ 
a  hank  note,  869;  ponbhment,  870;  evidence,  870.  Indictment  for  forging  a  will, 
870;  punishment,  871 ;  evidence,  871.  Indietment  for  forging  a  bill  of  excfaango,  872; 
pnniahmtfot,  878;  evidence,  878.  Indictment  for  forging  an  undertaking,  wamurt.  or 
order  for  the  payment  of  money,  374;  ponishment,  874;  evklenoe,  876. 

Forging  false  entries  of  stoek,  8cc.,  statate,  878.  Indietment  for  making  fabe  entries  of 
stock,  878;  punishment,  878;  evidence,  879.  Indictment  for  making  a  transfer  of 
moek  in  the  name  of  another,  not  the  owner,  879;  punishment,  879;  evkleooo,  879. 

Forging  transfera  of  stoek,  powers  of  attorney,  &c.,  sUtute,  880.  Indictment  for  foiging  a 
transfer  of  stock,  880;  ponisbment,  880;  evklenee,  880.  Indictment  for  forging  a 
power  of  attorney  to  sell  ont  stock,  £80;  ponbhment,  881;  evidence,  881. 

Forging  attestatbns  to  powen  of  attorney,  statate,  882;  indictment,  882;  punishment,  882; 
evidence,  882. 

Forging  by  bank  clerks,  of  warrants  for  more  than  b  due,  statote,  888;  indictment,  888; 

pnnbhment,  883;  evidence,  883. 
Forging  bonds,  deeds,  &o.,  sUtute,  868.      Indictment  for  forging  a  bond,  884;  punishment. 
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884;  evidence,  S84.  Indictment  for  forging  a  receipt,  S?5;  punishment,  886;  eTidenccr» 
885.     Indictment  for  forgiog  a  wanmot,  order,  or  request  for  the  delivery  of  goods,  &c., 
886;  panishment,  886;  evidence,  886. 

Forging  registers,  statntes,  889;  indictment,  890;  punishment,  891;  evidence,  891. 

Forgery  in  other  cases;  as  to  records,  894;  as  to  the  revenue,  894;  as  to  public  offices,  895; 
as  to  officers  in  the  navy  and  army,  896;  as  to  public  trade,  897. 

Forging,  instruments  of,  897. 

Frame.     See  Machinery, 

Frames  for  forging,  897.  " 

Fkamework'kjiitted  piece,  in  the  loom,  &c.,  or  other  process  of  manufacture,  cutting,  break 
ing,  or  destroying,  or  damaging  wiih  intent  to  destroy  or  render  useless,  statute,  824; 
indictment,  825;  punishment,  825;  evidence,  825. 

Friendly  societies,  property  of,  how  described,  85;  and  proved,  179. 

Fruit  or  vegetable  production  growing  in  a  garden,  orchard,  nursery  ground,  hot-house,  greens- 
house  or  conservatory,  steuling,  destn>ying,or  damaging  with  intent  to  steal,  statute,  210; 
first  offence,  210;  second  oflence,  indictment,  210;  punishment,  210;  evidence,  211; 
destroying  or  damaging  wth  intent  to  destroy,  statute,  848;  second  ofience,  indictment, 
848;  punishment,  849;  evidence,  849. 

Furnished  lodgings,  goods  in,  how  described,  88;  larceny  of  goods  from,  statute,  284;  in- 
dictment for,  284. 

Furze,  growing,  selling  fire  to,  statute,  828;  indictment,  823;  punishment,  828;  evidence, 
8SS. 

G. 

Game,  what  shall  be  deemed,  statute,  659;  hares,  pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game,  bustards,  659. 

Game,  taking  in  the  night-time,  or  entering  land  armed  for  that  purpose,  statute,  659;  third 
ofience,  indictment,  660;  punishment,  661;  evidence,  661.  Three  or  more  entering 
land  in  the  night  to  take  game,  armed,  statute,  661;  indictment,  662;  punishment,  662 ; 
evidence,  662.     What  shall  be  deemed  night,  statute,  658. 

Gamekeepers,  or  the  owner  or  occupier  of  the  land,  or  any  person  having  a  right,  or  reputed 
right,  of  free  warren,  or  free  chase  therein,  or  the  lord  of  the  manor,  or  reputed  manor* 
or  any  gamekeeper,  or  servant  of  the  persons  herein  mentioned,  or  any  person  assisting 
such  gamekeeper  or  servant,  assaulting  or  offering  vmlence  towards,  statute,  465;  indict- 
ment, 466;  punishment,  466;  evidence,  466. 

Gaming,  statute,  656;  indictment  for  winning  money  at  cards,  8tc.,  by  fraud,  657;  punish- 
ment, 657;  evidence,  657.  Indictment  for  winning  more  thim  £10  at  one  sitting,  658; 
punishment,  658;  evidence,  659. 

Gaming-house,  indictment  for  keeping,  687;  punishment,  637;  evidence,  687. 

Gaol,  goods  and  chattels  provided  for  and  at  the  expense  of  counties,  &c.,  to  repair  or  to  be 
used  in  or  with,  how  described,  84. 

Gulden.     See  Fruit.     Jtooit. 

Gate,  stealing,  cutting,  breaking,  or  throwing  down,  or  being  in  possession  of,  172. 

Gazette,  in  what  cases  evidence,  187. 

Gelding.     See  Cattle, 

General  issue,  98.     Evidence  which  may  be  given  under  it,  95. 

General  rule  of  interpretation  for  all  criminal  statutes,  56. 

General  traverse,  puts  the  opposite  party  to  prove  the  fact  traversed,  94- 

Girl.     See  Abduction.     Carnally  abuting. 

Glais.     See  Fixtures. 

Goods,  how  described  in  an  ibdictment,  48;  variance  between  the  statement  and  the  evi- 
dence, In  what  cases  material,  48,  99,  170.     See  Embezzlement.     Larceny. 

Good:*  and  chattels  of  conniies.  how  described,  34;  of  workhouses,  how  described,  84;  of 
poor-houses,  how  described,  84;  provided  for  the  use  of  the  poor,  how  described,  84. 

Goodf  found,  larceny  of.  182. 
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Gorze,  iettiag  fire  to.  tlalBta,  MS;  indieUiiMit  for,  ttt;  poaiihiiieBt,  328;  eTideoce,  W 

Grain.     See  Crops.    Stacks^ 

Grand  jarora,  who  may  be,  63. 

Grand  larceny  and  peUy  larceny,  diftinetion  between,  abolkhed,  168. 

Great  aeal,  counterfeiting,  867. 

Green-bouae.     See  FruiU,    Mode. 

Gronae.     See  Game. 

Goeat  at  an  inn,  larceny  by,  IM;  bofglary  n  the  ebamber  of,  bow  laid,  864. 

Goilty  knowledge!  how  proved,  109;  in  forgery,  866. 

Gnbieas.    See  C<nn, 

H. 

Habeae  corpue  ad  tetiifieandumt  168, 

Halfpenny.     See  Coin. 

Handwriting,  bow  provod,  140.    ConpariaoB  of  handwriting,  in  what  caaea  etidence,  140. 

Hanging  in  cbaina,  aboliahed,  404.  . 

Haree,  takbg  or  kUliog  in  the  night-lime,  in  warrena  or  groanda  aaed  for  breeding  or  ktepBg. 
statnte,  280;    indictment,  281;  puniahrocnt,  281;  evidence,  281;  the  like  ia  tbediy 

time,  175. 
Hay.     See  Stack. 
Hearaay  OYidence,  118. 
Heiab,  growing,  aetling  fire  to,  atatotc,  328;  indictment,  828;  pnniabment,  823;  etidenw, 

823. 
Heath  fowl.     See  Game. 
Hedgea,  stealing,  cutt'rag,  breaking,  or  throwing  down,  or  being  in  poaiesaioo  of,  171 

Heifer.     See  Cattle. 

High  aeas,  what,  within  the  juriadiction  of  the  admiralty,  21,  266.  Offences  od,  renac  la 
indictments  for,  21.    Special  venae  in,  how  stated,  89. 

High  Treaaon.     See  Treason. 

Highways  in  general,  statute,  688;  levyiag  and  application  of  finea,  688;  costs,  639;  pre- 
aentmenU  of,  abolished,  689;  certiorari,  680;  competency  of  witnesses,  639.  Sa 
OTurnpike. 

Highway,  indictment  for  obalroning,  640;  panishment,  640;  evidence,  640.  lodictment 
against  a  pariah  for  not  repairing  a  highway,  642;  ponishment,  644;  general  is«fle,644; 
evidence  for  the  prosecntion  nnder  ihe  general  issae,  645 ;  evidence  for  the  parish  oodtf 
the  general  issae,  645;  plea  ihat  others  ratione  tenurte  are  bound  to  repair,  646;  re- 
plication thereto,  647;  evidence  to  aopport  the  plea,  647;  plea  that  a  parlicolar divwiM 
of  the  parish  is  boand  to  repair,  648;  replication  thereto,  649;  evidence  lo  svpport  tb« 
plea,  649.  Indictment  against  an  individaal  for  not  repairing  ratione  ienura,  650; 
general  issne,  650 ;  evklence,  650.  Indictment  against  a  particninr  district  of  a  parah 
for  not  repairing,  651;  general  issue,  651;  evidence,  652. 

Highways,  materials  and  tools,  &c.,  provided  for,  how  described,  35. 

Homicide,  ezcnsable,  409 ;  jaslifiable,  409.     See  Killing. 

Homicide,  per  infortunium,  or  by  misadventnre,  409. 

Homicide,  se  defendendo,  410. 

Hopbinds,  catting  or  destroying, statute,  344  ;  indiciineni,  344  ;  poniahmeni,  343;  evideocc^ 
845. 

Hop-oast,  setting  fire  to,  statute,  311 ;  indictment,  313 ;  panishment,  813;  evidence,  318. 
Riotoosly  demolbhing,  &c.,  or  beginning  ro  to  do,  sL-itotc,  51J6;  indictment,  697, 
panishment,  598  ;  evidence,  598. 

Horse.     See  Cattle. 

Horse-stealing,  statute,  195;  indictment,  195;  panishment,  195;  evidence,  196. 

Hose  in  the  loom,  &c.,  or  other  process  of  mannfactore,  cutting,  biebking,  or  destroying,  or 
damaging  with  intent  to  destroy  or  render  useless,  atatute,  824;  indictmeat,  825; 
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paiiiflhin«Dt,  826 ;  evidMce,  826.    Entering  n  houM,  shop,  building,  or  plm,  Ky  ibrce, 

to  commit  oocb  ofibnce,  indietment,  826;  ponifhrnonC,  826;  evidence,  826. 
Hot-honee.     See  Fruit,    Rooti. 
House.     See  Arson,     Burglary,    Dwelling^kouee,    Riotonely  demoliebing,  palling  down 

or  beginning  to  do  so,  statote,  596;  indietment,  667;  panisiHMnt,  666;  evideDce,  668. 
HoQse-breaking,  statate,  288;  indietment,  289;  poniiAunent,  289;  evidence,  289. 
Honse  of  correction,  goods  and  cbattels,  provided  for  and  at  the  expense  of  counties,  6us.  to 

repair,  or  to  be  used  in  or  with,  how  described,  84. 
Hunting.     See  Deer.  • 

Husband,  coercion  of,  in  what  cases  it  exouses  wife,  16, 17.    Ho  cannot  be  witness  for  his 

wife,  147;  in  what  cases  he  may  be  a  witness  against  her,  148.     He  may  kill  another 

410;  or  oommit  a  battery,  444,  in  defence  of  his  wife. 

I. 

• 

Idiot,  what,  12;  incapable  of  crime,  12,  410.    Chmiot  be  a  witness,  148. 

Ignorance,  what,  an  excuse  for  crime,  IS. 

Impeding  a  person  endeavouring  to  save  his  life  from'  a  ship  erreeked,  statnte»  457;  indict- 
ment, 457;  punishment,  458;  evidence,  468. 

Implement     See  Machinery, 

Implied  malice,  414. 

Importing  counterfeit  coin,  statute*  606;  indietment*  567;  punishment,  60S;  evidence,-698. 

Importing  foreign  coin,  statate,  619. 

Imprisonment     Set  Fal$§  Imprieonment 

Inciting  to  mutiny,  statute,  589. 

Incompetency  of  witnesses,  143;  from  want  of  discretion,  143;  from  want  of  religion,  143; 
from  infamy,  144;  from  interest,  145;  from  being  parties  to  the  suit,  147;  from  relation 
to  the  parties,  147.    Ofajeetion  to  inoompeteaey,  when  and  how  to  be  made,  164* 

Indecency,  public,  656.  , 

India  bonds,  forging,  868. 

Indictment,  1 — ^70. 

1.  Whatt  and  in  tohsU  caset  it  /i€«,  1 ;  for  oflfencea  at  common  law,  1,  2;  for  oflTences 

by  statute,  2.    In  what  eases  it  does  not  lie,  2,  8. 

2.  JlgainUwhom  U  /t«,  8;  principals  in  the  first  degree,  8;  principals  in  the  second 

degree,  4 — 7;  accessaries  before  the  fact,  7 — ^9;  accessaries  aAer  the  fact,  9,  10; 
infiints,  10;  persons  non  compotee  mentis,  11— -16;  persons  in  subjection  to  the 
power  of  others,  16 — 18;  persons  in  ignorance,  18. 

8.  The  form  of  it,  18.  The  commencement,  IS;  venue,  18 — 27;  caption,  27.  The 
statement,  28 — 57;  must  be  certain  as  to  the  party  indicted,  28;  must  be  certain 
as  to  the  person  against  whom  the  offence  was  committed,  80;  must  be  certain  as 
to  the  time  and  place,  37;  must  be  certain  as  to  the  facts,  oircnmstanees,  and  intent 
constituting  the  offence,  41;  it  must  not  be  double,  68;  it  must  be  positive,  58;  it 
must  not  be  repugnant,  54;  averments,  how  made,  54.  Conclosion  of  the  indict- 
ment, 55;  for  an  offence  »t  common  hiw,  55;  for  an  offence  by  statute,  56. 

4.  Joinder  of  two  or  mors  dtftndanit  in  one  indictment,  57. 

6.  Joinder  of  several  effencu  i%  different  counts, in  one  indicimeni,  56. 

6.  Within  tohat  time  mn  indietment  muet  be  pr^erted,  60. 

7.  Hotp found,  62. 

8.  in  Ufkat  eaees  quashed,  64;  hnw,  65. 

9.  When  iried,  66;  where,  6S. 

Indictment  for  a  subsequent  fekmy  after  a  previous  coovictwn,  606;  pnnishment,  696;  evi- 

de«(ee,696. 
Indioliiient,  defeetive  allegntbns  in,  how  ohjeeted  to,  88;  bosv  cored,  84, 
Indorsement  of  a  bill  of  exchange,  forging  and  ottering,  378. 
lodnceoieot,  matter  of,  what  eertainty  rnqnirnd  in  atotiDg,  44. 
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InfainoM  crime,  whm.  607.  Accusing  or  Uireatening  to  accuse  a  man  cjf  an  infainoiia  crima 
with  inlent  to  esiort  money  from  liim,  rtalote,  607;  indictment,  608;  pnoidim6Dt»  609; 
evidence,  609;  where  the  money  is  obtained,  260. 

Infamy,  incompetency  of  witnesses  from,  144. 

Infant,  in  what  cases  incapable  of  crime,  10,  410. 

Infirmary,  goods  and  chattels  provided  for,  and  at  the  expense  of  coaniiea*  &c,  to  repair,  or 
to  be  used  in  or  with,  how  described,  82. 

Information  ex  officio,  71.  What,  and  in  what  cases  it  lies,  71;  form  of  it,  >1;  how  filed, 
72.     In  what  cases  qoashed,  72.     Proceedings  upon,  72. 

Ibformation  by  the  master  of  the  Crown-office,  78—78.  What,  73.  In  what  eaaea  it  lies, 
73;  against  magistrates,  74;  against  minbterial  offieers,  74;  in  what  caaea  the  coorl 
generally  refuse  it,  75.  When  to  be  moved  for,  76.  Affidavit  for,  76.  Form  of  ii, 
77.  How  filed,  77.  Recognisances  to  be  entered  into  by  prosecutor,  78.  Costs,  78. 
In  what  cases  qoashed,  78. 

Informations  and  depositions  open  oath  before  magistratee,  bow  proved,  and  in  what  cases 
evidence,  181,  182.     How  taken,  182.     Right  to  copies  of,  188. 

Innuendo,  in  what  cases  necessary,  626.    lu  effect,  626.     How  provedj  620. 

Insanity.     8ez  ^on  compo$  mentis* 

Inscription  on  a  tomb-stone,  in  what  cases  evidence,  186. 

Insolvent,  embezzlement  by,  288. 

Insolvent  debtors,  judgment  of  court  of,  how  proved,  131. 

Inspection  of  corporation  and  other  public  books,  in  what  eases  granted,  186. 

Instruments  of  forging,  897. 

Instruments,  using,  to  procure  miscarriage,  488. 

Intent,  bow  stated  in  an  indictment,  49;  how  proved,  104,  108. 

Intent  in  burglary,  808. 

Intent  to  defraud,  in  forgery,  868. 

Interest,  incompetency  of  witness  from,  146.    How  far  it  detracts  from  his  credit,  150. 

Interpretation,  general  role  of,  for  all  criminal  statutes,  56. 

Interrogatory.     See  CourU  of  Record. 

Ireland,  records  of  courts  in,  how  proved,  184. 

Iron,     au  Fixtures. 

J. 

Jews,  marriage  of,  bow  proved,  681,  statute  affecting,  681. 

Joinder  of  two  or  more  defendants  in  one  indictment,  57. 

Joinder  of  several  offences  in  different  counts  in  one  indkstfflent,  58.     See  Duptieiiy. 

Joinder  in  demurrer.     See  Demurrer. 

Joint-stock  bank,  property  of,  how  described,  80;  forgery  on,  874. 

Joint-stock  company,  property  of,  how  described,  86. 

Joint*tenant,  by  taking  the  thing  in  joint-tenancy  from  his  oo-teoant  cannot  be  gnrity  of  lar- 
ceny, 182;  unless  it  charge  the  co-tenant,  182. 

Journals  of  Parliament,  entries  in,  how  proved,  128;  in  what  cases  evklenee,  128. 

Judge's  order,  how  proved,  129. 

Judgment.  See  Record.  Judgment  of  the  Honso  of  Lords,  how  proved,  128.  Jvdgmento 
of  the  county  courts,  court  baron,  and  other  inferior  courts,  how  proved.  180.  In- 
dictment of  the  crown  of  insoWent  debtors,  how  secured,  181.  Judgments  of  eoorts  in 
the  British  colonies,  how  proved,  184.     Judgments  of  foreign  courts,  how  proved,  184. 

Judgment  on  plea  in  abatement,  83. 

JodgRMUit  on  demurrer,  86. 

Judgment,  acknowledging  in  the  name  of  another,  401. 

Jorisdiciion,  plea  to,  80;  in  what  cases,  80.  Form  of  it,  61.  It  nwst  be  verified  by  affida- 
vit, 81.     Form  of  a  replicatwn  to  it,  81. 

Jurors.     See  Grand  Jurors, 
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loattSable  bmnicidek  409. 

Jnsiificatioo,  matter  of,  may  be  given  in  evidence  under  tke  general  iasae,  94. 

Joatice  of  peace.     S^e  MagiUrates* 


Killing,  wbat,  to  coBstitnte  marder,  408«  Killing  by  correction,  418;  wbere  murder,  419; 
where  manslaughter  419;  where  roiead venture  only,  418.  Killing  in  defence  of  wife, 
child,  servant,  Sec,  415.  Killing  in  defence  of  property,  &c.,  419;  in  what  ca- 
ses jostifiable,  419;  in  what  not,  419.  Killing  in  a  doel,  murder,  418.  Kil- 
ling by  fighting,  418;  where  murder,  41S-— 416;  where  manslaughter,  418-^416; 
where  homicide  $e  defendendo^  418-^415.  Killing  of  or  by  a  stranger  in- 
terfering, 416.  Killing  officers  of  justice,  423;  where  murder,  422 — 427;  where  man- 
slaughter, 428—427.  Killing  bj  officers  of  justice,  427;  where  jostifiable,  427;  where 
manslaughter,  427,  428;  where  murder,  427,  428.  Killing  by  poison,  412.  Killing 
upon  provocation,  416;  wbere  murder,  416—418;  wheri  manslaughter,  416'--4I8; 
cannot  be  excused  or  justified,  416.  Killing  rioters,  in  what  case  justifiable,  428.  Kil- 
ling without  intention,  whilst  doing  another  act,  420;  where  murder,  420 — 423; 
where  raanslaugter,  420 — 423;    where  misadventure,  420—428. 

Killing  cattle.     See  Cattle. 

Killing  conies.     See  Coniet, 

Killing  deer.     See  Deer, 

Killing  or  destroying  fish.     Su  Fith. 

Knowledge.     See  Carnal  Knowledge.    Guilty  knowledge,  how  proved,  109. 

L. 

Lace  in  the  loom,  See,  or  in  other  process  of  manufacture,  cutting,  breoking,  or  destroying 
or  damaging  with  intent  to  destroyer  render  useless,  statute,  324;  indictment,  324; 
punishment,  326;  evidence,  826. 

Lamb.     See  Cattle. 

Land,  or  things  attached  or  adhering  to  it,  nut  the  subject  of  larceny  at  common  law,  171. 
How  far  altered  by  statute,  171,  172. 

Larceny,  168 — ^264;  statutes,  168. 
Larceny  at  common  law.      Indictment  for  simple  larceny,  169;  venae,  124,  192;  pun 
ishment,  169;  evidence,   170 — 192.     Larceny   of  animals  /era   nalurce,  at  common 
law,  in  what  cases,  174.     Stealing  swans,  174.     Larceny  of  animals   domita   natura, 
175.     Larceny  by  a  guest  from  an  inn,  192.     Larceny  by  servants,  193— 195.     Steal- 
ing cattle,  statute,  195;  indictment,  196;  punishment,  195;  evidence,  196. 
2.  Larceny  by  itatute.    Stealing  dogs,  198.    Stealing  records,  &c.,   200.     See  Courts  of 
Record.     Stealing  wills,  codicils,  or  other  testamentary  instruments,   statute,  202;  in- 
dictment, 202;  punishment,  208;  evidence,  203.     Stealing   writings,   &c.,   relating  to 
real  estate,  statute,  203;  indictment,   204;  punishment,   204;  evidence,  204;    Stealing 
ore,  &c.  See  Mine.  Stealing  trees,  see  Tree.     Stealing  plants,  &c.,  see  Fruit.    Roots. 
Stealing  lead,  iron,  Sec,  fixed  to  buildings,  see  Fixtures. 

— Stealing  any  tally,  order,  or  other  security  whatsoever,  entitling  or  evidencing  the  title  of 
any  person  or  body  corporate  to  any  share  or  interest  in  any  public  stock  or  fond,  either 
of  the  kingdom  of  Great  Britain  and  Ireland,  or  of  any  foreign  State;  or  in  any  fand  o^ 
any  body  corporate,  company,  or  society,  or  tQ  any  deposit  in  any  savings'  bank;  or 
any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security  whatsoever,  for 
money,  or  the  payment  of  money,  whether  of  this  kingdom  or  of  any  foreign  State;  or 
any  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valoable  security,- 
statute,  213;  indictment,  214;  punishment,  214;  evidence,  214.  Stealing  exchequer 
orders  or  tallies,  exchequer  bills,  navy  bills,  or  dividend  warrants  of  the  Bank  of  Eng- 
land or  South  Sea  Company,  173.  Stealing  or  embezzling  postletters,  statute,  217; 
indictment,  222;  punishment,  222;  evidence,  222.  Stealing  money,  &c.,  out  of  letters 
statute,  217;  indictment,  228;  puniehmeot,  228;  evidence,  224.  Stealing  letters  sent 
by  the  roaiU  mr  by  a  post-office  paekat»    tUtute,  217;    indictiDent*  224;  pnntehment, 
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224;  eridence,  224.    Stealiog  votes,  newi|M|Mn,  &e.,  mtiite,  217;  indieUneDt.  224; 
pooishment,  224. 

— Stealing  deer,  see  Dur,  Stealing  barei  and  ooniea,  8a  Conies.  Haret.  Stealing  dogs, 
8i€  Dog.  Stealing  pigeona,  tee  Pigeotu.  Stealing  birds,  we  Bird.  Stealing  fiab, 
tee  Fiih.  Stealing  oysters  or  oyster  brood,  tee  OytUrt, 
8.  Compound  larceny.  Stealing  in  a  dwelling-hoose,  some  person  therein  being  pat  m 
fear,  sCatnte,  239;  indictment,  240;  pnntshroenl,  241;  evidence,  241.  ..Indictment  for 
Slealtng  in  a  dwelling-bonae  to  the  valne  of  5/.  242;  punishment,  242;  evidence,  242. 
Larceny  in  a  obnrch  or  chapel,  by  breaking  into  the  sane,  statute  286;  indietmeat, 
286;  ponishment,  286;  evidence,  286.  Indictment  for  larcf*ny  in  a  ebnrch  or  chapel, 
and  breaking  out  of  the  same,  237;  ponishment,  238;  evidence,  288.  Larceny  ia  a 
boose,  by  breaking  into  the  same,  statute,  288;  indictment,  288;  punishment^  289; 
evidence,  240.  Stealing  from  lodgings,  statote,  2H5;  nidictment,  286.  Stealing  from 
a  building  within  the  curtilage,  by  breaking  into  the  same,  statote,  248;  indictment, 
244;  punishment,  244;  evidence,  24.  Stealing  in  a  shop,  warehouse,  or  counting- 
house,  by  breaking  into  the  same,  statate,  246;  indictment,  247;  punishment.  247; 
evidence,  247.  Stealing  silk,  woolen,  or  cotton  goods,  in  any  stage  of  manufacture,  in 
any  building,  field,  &c.,  statote,    248;  indictment,  248;    punUhmeot,  248;  evidence,  ^ 

248.  Stealing  from  a  ship  or  vessel  in  distress,  wrecked,  stranded,  or  cast  on  shore, 
statute,  226;  indictment,  227;  venue,  19;  evulence,  227.  Stealing  from  a  vessel, 
barge,  or  boat,  in  any  port  of  entry  or  discharge,  or  upon  any  navigable  river,  canal, 
8lc.«  slstute,  24^3;  indictment,  249;  punishment,  260;  evkience,  266.  Indictment  for 
stealing  from  a  dock,  wharf,  or  quay,  250;  punishment,  260;  evkience,  261.  Robbery 
statute,  261 ;  indictment  for  robbery  with  stabbing,  8cc.,  268;  punishment,  268;  evi- 
donee,  253 — 259.  Indictment  for  robbery  by  a  person  armed,  269;  ponishment,  269; 
evidence,  269.  Indictment  for  robbery  with  violence,  259;  punishment,  260;  evidence, 
260.  Indictment  for  robbery,  261;  punishment,  261;  evkience,  261.  Indictment  for 
stealing  from  the  person,  261;  pnnisbmenti  262;  evidence^  262. 

Larceny  by  lodgers,  285. 

Larceny  by  a  bailee,  in  what  cases,  188 — 190. 

Larceny  from  a  bailee,  how  stated,  82;  how  proved,  177. 

liOrceoy  by  a  bailor,  in  what  cases,  177,  182. 

Larceny  of  the  propeity  of  a  corporation,  86;  of  partners,  38;  of  goods  and  chattels  provid- 
ed for  and  at  the  expense  of  counties,  &c.,  34,  179:  of  goods  provided  for  the  use  of 
the  poor,  34,  179:  of  materials  and  tools,  &c ,  for  the  highways,  36,  179:  of  property 
under  turnpike  trusts,  35,  179:  of  property  under  the  commissioners  of  so  wen,  36, 
179;  of  property  of  friendly  societies,  35,  179:  of  clothes,  &o.,  belonging  to  the  hospi- 
tal  at  Chelsea,  36,  179. 

Larceny  by  a  joint  tenant,  or  tenant  in  common  of  the  joint  property,  in  what  cases,  182. 

Larceny  cannot  be  committed  by  a  wifo  of  the  goods  of  her  husband,  188;  may  bo  commit- 
ted by  her  awowieter  Jointly  with  the  wife,  188. 

Larceny,  grand  and  petty,  distinction  between,  abolished*  168. 

Laws  of  a  foreign  country,  how  proved^  184. 

Lead.     See  Black  Lead.  Fixturet. 

Letters  sent  by  the  post,  stealing,  statute,  217;  indMstment,  222;  venae,  218;  ponishmeot, 
222;  evidence,  222. 

Letters,  servants  of  the  post-office  embezzling,  2I7«  222;  or  destroying,  217,  222. 

Letters,  opening  or  delaying,  statate,  217;  indictment,  221;  punishment,  221;  evidence, 
222. 

Letters  patent,  bow  proved,  128. 

Letters,  threatening.     See  Threaiening  LeIUr. 

Level.     See  Mine. 

Levying  war,  493;  direct,  498;  or  constructive,  493.     Indictment  for,  492;  evidence,  498. 

Lewdness,  open  and  notorious,  indictment  for,  665;  punishment,  655;  evkience,  666. 

Libel,  blasphemous,  sUtote,  532;  indictment,  633;  pnaisbment,  633;  evidence,  688. 
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LaM»  Mditiow,  itatate,  620;  indielmeat,  528—626;  puuBbmeiit,  624;  •vidence  for  the 
profecotor,  627 — 529;  evidenee  for  the  defendant,  629,  680. 

Libel  raflectiog  on  the  adminittration  of  jastiee,  iodictiDeot  for,  688 ;  panishment,  588. 

Libel  against  an  individual,  what,  618 — 615;  iDdietment  for,  612;  punishment,  618;  evi- 
dence, 616.  IndietoMBt  for  a  libel  ap09  an  aUorney,  616.  Indictment  for  hanging  a 
man  in  effigy,  617;  evidence,  618. 

Libel,  general  rales  as  to  the  form  of  an  indictment  for,  625. 

Libel  in  the  admiralty  and  ecclesiastical  conrts,  how  proved,  ^29,  180. 

License  to  marry,  forging,  888. 

Limo,  potting  it  into  a  pond  or  water  to  kill  fish,  statnte,  841;  indictment,  842;  panishment, 
842;  evidence,  842. 

Limitations  of  proseentions,  61. 

Linen  goods,  in  any  stage  of  mannfactnre,  stealing,  statate,  248;  indictment,  248;  punish, 
ment,  248;  evidence,  248.  Linen  goods  in  the  loom,  &c.,  or  other  process  of  mana- 
factore,  cutting,  breaking,  or  destroying,  or  damaging  with  intent  to  destroy  or  render 
nseless,  statate,  324;  indictmsnt  for,  826;  panishment,  825;  evidence,  826.  Catting, 
&c.,  or  damaging,  &c.,  any  warp  or  shote  of  linen,  mdictment  for,  326;  panishment, 
826;  evidence,  826.  Entering  a  building  by  force  to  commit  each  offences,  indictment, 
826;    panbhroent,  826;  evidence,  826. 

Local  description,  matter  of,  ninst  be  proved  as  laid,  41,  98. 

Lock.     Ste  Canal,  JVaoigablt  River. 

Lodgers,  larceny  by,  285. 

Loom  used  in  weaving  silk,  woollen,  linen,  or  cotton  articles,  or  framework-knitted  piece, 
stockings,  hoso,  or  lace,  catting,  breaking  or  destroying,  or  damaging  with  intent  to  de- 
stroy or  render  nseless,  statnte,  824;  indictment,  825;  panishment,  825;  evklence,  825. 
Entering  a  building  by  force,  with  intent  to  commit  such  offence,  indictment  for,  826; 
ponbhmcnt,  826 ;  evidence,  826.     See  Machinery, 

Lords,  House  of.     See  Judgment,  Parliament 

Lotteries,  654. 

Lunatic,  in  what  cases  incapable  of  crime,  11,  410;  in  what  cases  incompetent  as  a  witness, 
143. 

M. 

Machinery — Catting,  breaking,  or  deslroying,  or  damaging  with  intent  to  destroy  or  render 
useless,  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  instrument  employed  in 
rnrding,  spinning,  throwing,  weaving,  fulling,  shearing,  or  otherwise  manufacturing,  silk, 
woollen,  linen,  or  cotton  articles,  or  framework-knitted  piece,  stocking,  hose,  or  lace, 
statate,  324;  indictment,  335:  punishment,  825:  evidence,  825.  Entering  a  building 
by  ferce  to  commit  an  offence,  indictment  for,  326:  punishment,  826:  evidencoi  826. 
Cutting,  &c.,  or  damaging,  &c.,  any  machine  or  engine,  employed  in  other  manofactares^ 
or  a  threshing  machine,  statnte,  827:  indictment,  827:  panishment,  827:  evidence,  827. 
Riotously  demolishing,  palling  down,  or  deslroying,  or  beginning  to  do  so,  statate,  596: 
indictment,  597;  punishment,  598;  evidence,  698. 

Magistrate,  informatk>n  agninst,  in  what  cases  granted,  74.  Indictment  against,  for  acting  in 
a  case  where  he  had  no  jurisdiction,  582:  panishment,  583:  evidence,  ^88.  Certificate 
of,  npon  an  nssault,  91,795:  certificate  of,  as  to  a  road  being  in  repair,  185:  not  obey- 
ing the  order  oT,  584.     See  AesaulL 

Mail,  stealing  letters  sent  by,  217:  stopping  with  intent  to  rob  or  search,  218. 

Maiming  officers  in  the  army,  navy,  or  revenue,  in  the  oAercise  of  their  duty.  See  Smug' 
gling. 

Maiming  cattle.     Set  Cattle. 

Malice  prepense,  express,  411:  implied,  412:  must  be  alleged  in  an  indictment  for  murder, 

49.     How  prored,  110. 
Malice  within  the  statute  7  8c  8  G.  4,  e.  80,  immaterial  whether  it  is  against  the  owner  of  the 

property,  or  otherwise,  statnte,  826. 
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Malicious  miaehier,  824 — 860.  Indictment  for  catling,  See.  nlk,  8cc.,  and  goods  ia  ike  toom, 
&c.,  825;  punishroeot,  825;  evideoce,  826.  Indictment  for  breaking,  8cc.,  warps  of 
ailk,  &c.,  or  machioerj,  &c.,  826;  ponisiiment,  826;  evklence,  826.  lodiclBent  lor 
entering  by  force  a  boildiog,  &c.,  to  commit  sack  offences,  826;  paaishaMnc,  826; 
eridence,  826.  Indictment  for  destrojing  ibresbing  niacbineat  or  other  machines,  em- 
ployed in  other  manafactores,  327;  panishmeot,  887;  evidence,  827.  Indictment  for 
drowning  a  mine,  &c.,  828;  panishment,  829;  evidence,  829.  Indictment  for  poHing 
down,  &c.,  airways,  &e.,  of  mines,  829;  poakhment,  829;  evidence,  829.  Indict- 
menl  for  destroying  engines,  erections,  &c.,  nsed  in  mines,  830;  pnnisbment,  880;  ev- 
idence, 380.  Indictment  for  destroying  a  ship  with  intent  to  defrand  the  owner,  8cc., 
331;  punishment,  831;  evidence,  331.  Indictment  for  damaging  a  ship  with  the  like 
intent,  332;  punishment,  832;  evidence,  832.  Indictment  for  exhibiting  a  false  signal  to 
bring  a  abip  into  danger,  838;  punishment,  388;  evidence,  833.  Indictment  for  doing 
an  act  tending  to  the  inimediaie  leas  of  a  ship  in  distress,  833;  pnnisbment,  884;  evi- 
dence, 334.  Indictment  for  destroying  part  of  a  ship,  &c.,  in  dwtress,  &c,,  884;  pun- 
ishment, 334;  evidence,  335.  Indictment  for  cutting  away,  &c.,  buoys,  &c.,  335; 
punishment,  S3C ;  evidence,  335.  Indictment  for  coiting  down  river  or  sea  banks,  &c. 
886;  punishment,  836;  evidence,  837.  Indictment  for  throwing  down,  &c.,  locks  on 
rivers,  &c.,  337;  punishment,  837;  evidence,  837.  lodkbnent  for  enlling,  &c.,  piles, 
&c.,  in  river  or  sea  banks,  &c.,  387;  punbhment,  887;  evidence,  887.  Indictment  for 
opening,  or  doing  injury  to  flood  gates,  &c.,  with  intent  to  obstract  the  navigation  of  na- 
vigable Tivers  or  canals,  S3S;  punishment,  83S;  evidence,  838.  Indbtment  for  pdlling 
down,  &c.,  a  public  bridge,  888;  punbhment,  839;  evidence,  389.  Indictment  for  in- 
juring a  bridge,  &c.  839;  punishment,  889;  evidence,  889.  Indictment  for  destroying  a 
turnpike  gate,  &c.,  339;  punishment,  840;  evidence,  840.  Indictment  for  obstructing 
carriages  or  engines  on  a  railway,  840;  pnnbhment,  841;  evidence,  841.  Indictment  for 
breaking  down  the  dam  of  a  fish-pond,  &c.,  841;  pnniahment,  842;  evidence,  842.  In- 
dictment for  putting  lime,  &c.,  into  a  fish-pond,  &c.,  842;  punishment,  842;  evidence, 
342.  Indictment  for  breaking  down  a  milUdam,  842;  punbhment,  842;  evidence,  842. 
Indictment  for  killing  or  maiming  cattle,  843 ;  punbhment,  848;  evidence,  843.  Indictment 
for  destroying  hop-binds,  344;  punishment,  846;  evidence,  845.  Indictment  for  cutting. 
Sic,  trees,  &c.,  in  parks,  &o.,  value  above  J£l,  845;  punishment,  846;  evklence,  346. 
Indictment  for  cutting  trees,  &c.,  growing  elsewhere,  value  above  jC5,  346;  pnnbhment 
346;  evidence,  346.  Indictment  aAer  two  previous  convictions  for  cutting  trees  where- 
soever growing,  value  Is.,  347;  punishment,  847;  evidence,  847.  Indictment  after  a 
previous  conviction  for  destroying  plants,  8co.,  in  a  garden,  8lo.,  848;  punishment,  348; 
evidence,  348. 

Malt-bouse,  setting  fire  to,  statute,  311;  indictment,  818;  punishment,  813;  evidence,  313. 
Riotously  demolishing,  pulling  down,  or  destroying,  or  beginning  to  do  so,  statute,  596; 
indictment,  597;  punishment,  598;  evidence,  598. 

Manganese.     See  Mine. 

Manslaughter,  410,  440;  what,  410;  involuntary,  410;  voluntary,  410;  statute,  440;  indict- 
ment, 441  s  punbhment,  441. 

Man-traps.     Set  Spring-guns. 

Manufacture,  cutting,  breaking,  or  destroying,  or  damaging  with  intent  to  destroyer  render 
useless  any  silk,  woolen,  or  cotton  goods,  or  framework- knitted  piece,  stocking,  hose,  or 
lace,  being  in  the  loom,  or  other  process  of  manufacture,  statute,  324;  indictment,  325; 
punbhment,  325;  evidence,  825.  Entering  a  building  by  force  to  commit  such  offence, 
indictment  for,  326;  punishment,  826;  evidence,  826.  Setting  fire  to  buildings  or  erec- 
tions used  for  carrying  on  manufactures,  statute,  911;  Indictment,  813;  punbhment, 
813;  evidence.  813. 

Mare.    See  Cattle. 

Marriage  how  proved.  135;  how  proved  in  cases  of  bigamy,  629. 

Marriage  of  Jews,  how  proved,  185,  681. 
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Ma»h,  bank  or  wall,  of,  breaking  ot  eattiAg  down,  whereby   Kinds  are  overflowed  or  damag- 
ed, Btatnte,  336;  indictment,  886;  punishment,  886:  evidence,  387. 
Master  of  a  ship.     See  Seaman, 

Blaster  may  justify  a  battery,  445;  or  even  killing,  416— *in  defence  of  hii  servant. 
Mayhem,  what  is,  453. 

Medical  men,  when  indictable  for  murder,  412. 
I  Menaces,  demanding  money,  &c  ,  by,  with  intent  to  steal  ibea^^,  8tatate,252;  indictment, 

263:  paniahment,  264 ;  evidence,  264.     Sending  a  letter  demanding  money  with,  slat- 
ate,  605;  indictment,  606:  panishment,  606;  evidenre,  606. 
Merchant,  applying  to  his  own  use  money,  or  securities  for  money,  intrusted  to  hini  for  a  spe- 
^  cific  purpose,  statute,  2S2;  indictment,   288:  punishment,  283;  evidence,  2S4.    Con. 

^  verting  to  bis  own  use  any  chattel,  money,  or  valuable  security,  or   power  of  attorney 

9  to  sell  or  transfer  shares  In  public  funds  intrusted  to  him  for  safe  keeping,  or  for  a  spe- 

cific porptMe,  indictment  for,  284;  punishment,  296,  evidence,  285. 
^  Metal.     See  Fixtures,  * 

Mill,  setting  fire  to,  statute,  811;  indiciment,  818;  punishment,  818;  evidence,  313.'   Riot- 
^  oDsly  demoliflhing,  Of  pulling  down,  or  destroying,  or  beginning  to  do  so,  statute,  596; 

'  '  indictment,  697;  punishment,  698;  evkleooe,  698. 

Rlilj-pond,  dam  of,  breaking  down  or  destroying,  atatute,  342;  indictment,  for,  342;  punish- 
'  ment,  342;  evidence,  842. 

Mine,  stealing  the  ore  of  any  metal,  fff/Yts  e0/<rfntiii:r<s,  mnngan^se,    mundickf  wad,  black, 
I  hawk,  black  lead,  coal,  or  caonel  coal,  or  reipoving  it  with  intent  to  steal  it  from  mines, 

beds,  or  veins  thereof,  statute,  205;  indictment  for,  206;  punishment,  205,  evidence,  205. 
i  Setting  fire  to  mines  of  coal  or  caonel  coal,  statute,  818;  indictment,  318,  punishment, 

I  3 IS;  evidence,  3! 8.     Conveying  water  into  a  mine  with     intent  to  damage  it,  statute 

I  328;  indictment,  32S:  punishment,  329;  evidence,   329.     Pulling  down,  filling  up,  or 

obstructing  airwny»,  waterways,  drains,  pits,  levels,  or  shafts,  belonging  to  mines,  indict- 
ment, 329;  punir^hment,  829,  evidence,  829.    Pulling  down  or  destroying,  or  damaging 
with  intent  to  render  a<«eless  any  steam  engine  or  other  engine  for  sinking,  draining,  or 
working  mines,  or  any  staith,  building  or  erection,  used  in  conducting  the  business  of  n 
mine,  or  any  bridge,  waggon-way,  or  trunk,  far  conveying  minerals  from  a  mine,  statute, 
830;  indictment,  380;  punishment,  8S0;  e\idence,  3S0.     Doing  so,  or  beginning  to  do 
so,  riotously,  statute,  596;  indictment,  697;  punishment,  698;  evidence,  698. 
Ministeriul  officers,  informations  against,  in  what  cases  granted,  74. 
Misadventure,  homicide  by,  410;  not  punishable,  410. 
Miscnrrioge.     See  Abortion, 
Mischitf.     See  Malic iou*  Mischief, 

Misconduct  of  officers  of  justice,  682;  punishment,  682.     Indictment  agiinst  a  constable  fcr 
not  conveying  an  offender  to  prison,  682;  evidence,  682.     Indictment  agiinst  a  magis. 
Irate  for  committing  in  a  case  where  he  bad  no  jurisdiction,  682;  punishment,  688;  evi- 
dence, 584. 
Misdemeanors,  venue  in  indictment  for,  23. 
Miivjoinder  of  counts,  how  taken  advantage  of,  60. 
Misjoinder  of  defendants,  how  taken  advantage  of,  68. 
Misnomer,  plea  in  abatement  of.  81;  affidavit  to  verify  it,  82;  replication  to  it,  82;  evidence 

to  supporl  it,  83     Judgment,  88.     Amendment  of,  at  the  trial,  83. 
Money.     See  Coin.    EmbezzlemenU    How  stated  in  an  indictment,  49:  variance  between 

the  statement  and  proof  of,  101. 
Aloor-game.     See  Game. 
Moravian.     See  Affirmation, 
Mondick.     See  Mine. 

Murder,  statutes,  403;  what,  410;  punishment,  403.  Indictment  for  murder  by  subbing* 
406;  venue,  23;  punishment, '406;  evidence  for  the  prosecution,  406—409:  evklenoa 
for  the  defendant,  409.  Indictment  for  murder  by  shooting,  429:  by  throwing  a  stone, 
429:  by  beating,  430:  by  riding  over  the  deceased,  480:  by  stnngling,  by  drowning, 
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4ai:  by  •tarving,  481:  by  poiion,  4t2.    IndietmeBt  agtiiiit  a  woman  for  ibe  mudar 

of  her  child,  488:  evidence,  488. 
Murderer  not  to  be  bang  in  chains,  404,  nor  ditseetcd,  404. 
Murdravit  neceaaary  in  indictmepta  for  murder,  49. 
Moseams,  &n.,  destroying  or  damaging  works  of  ait  in,  statute,  849. 
Mute,  standing,  of  malice,  proceedings  upon,  94. 

Mutiny,  inciting  to,  slatntea,  589:  indictment,  540:  punishment,  540:  evidence,  540. 
Mystery,  addition  of,  bow  atated,  28. 

N. 

Name  of  the  defendant,  bow  atated,  28:  Cbrbtian  name,  28:  surname,  22.  See  Afttao- 
mer. 

Name  of  the  party  injured,  bow  atated,  80^86:  no  addition  neceaaary,  81:  varianoe  between 
the  statement  and  proof  of  it,  100. 

Naval  alorea,  having  in  possession,  statute,  548;  indictment,  547;  punishment,  648;  evi- 
dence for  the  prosecution,  549;  evidence  for  the  defendant,  549.     See  8lore$, 

Navigable  river,  lock,  sluice,  floodgate,  or  other  work  on,  throwing  down,  levelling,  or  de- 
atroying,  statute,  836;  indictment,  887;  punishment,  887;  evidence,  887.  Breaking  or 
catting  down  the  bank  or  wall  of,  indictment,  886;  punishment,  386;  evidence,  837. 
Cutting  off,  drawing  up,  or  removing  piles,  chalk,  &c.,  for  aecuring  the  bank  or  wall 
of  a  navigable  river,  with  intent  to  obstruct  the  navigation  thereof,  indietroent,  887; 
punishment,  837;  evidence,  887.  Opening  floodgates  or  doing  other  injury  to  a  navi- 
gable river,  with  the  like  intent,  indictment,  888;  punishment,  838;  evidence,  888. 

Navigable  river,  stealing  from  a.-sbip,  barge,  or  boat  on,  atatnte,  249;  indictment,  249;  pun- 
ishment, 250;  evidence,  260. 

Navy.     See  Ship, 

Navy  bills  or  debentures,  stealing,  173. 

Newfoundland,  venue  in  indtctmenia  for  tstimea  committed  there,  21. 

Newspapers,  proof  of  publication,  &c.,  of,  in  caaes  of  libel,  620,  528. 

Newspapers,  stealing  and  embezzling,  atatote,  218;  indictment,  222. 

Night,  what,  in  burglary,  297.     What,  in  offences  relating  to  game,  659. 

JVbneompotmeniity  1\-^16;  k'mdsof,  12;  Dementia  naturalis,  \2;  Dementia accidtntalie^ 
12;  Dementia  affeciala,  12;  what  excuses  crimes,  IS — 15.  Proceedings  upon  the 
trial  of  persons  non  comyote^,  15.     Custody  of,  16. 

Note  for  money  or  payment  of  money,  stealing,  statute,  218 ;  indictment,  214 ;  punishment, 
214 ;  evidence,  214.     See  Embezzlement.     Forgery, 

Notice  to  produce,  in  what  cases  necessary,  113. 

Nuisance,  683 — 6o4.  Indictment  for  carrying  on  an  offensive  trade,  638;  punishment,  634  • 
evidence,  634.  Keeping  a  common  bawdy-houae,  atatnte,  635  ;  indictment,  636;  pun- 
iahment,  636 ;  evidence,  636.  Keeping  a  common  gaming-bouae,  indictment,  687 ; 
punbhment,  687 ;  evidence,  637.  Highways  in  general,  sutute,  688 ;  obstructing  a 
common  highway,  indictment,  640 ;  punishment,  640 ;  evkience,  640.  Obe^tructing  the 
navigation  of  a  public  river,  indictment,  641  ;  punishment,  642;  evUlenee,  642.  Not 
repairing  a  highway  or  bridge.     See  Bridge,    Highway, 

Nuisance,  venue  in  indictment  for,  25. 

Nursery-ground.     See  Fruit,    Roots, 

O. 

Oath  of  a  witness,  164.     See  Perjury. 

Oath,  unlawful,  administering,  statute,  534;  indictment,  686;  venae,  536;  punishment, 
686 ;  evidence,  697.  Indictment  for  taking  soch  on  oath,  637 ;  punishment,  637;  evi- 
dence, 637.  Administering  on  outh  to  commit  treason  or  felony,  statute,  538;  indict- 
ment, 638 ;  venue,  538 ;  punishment,  539.  Administering  or  receiving  voluntary  oaths, 
statute,  678  ;  indictment,  679  ;  ppnishroent,  579 ;  evidence,  679. 

Obliieraiing  or  injuring  records.     See  Court*  of  Record, 

Obscene  prints,  &c.,  indictment  for  selling,  584  ;  punishment,  534  ;  evidence,  534. 
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Obctnietitig  officers  of  the  army,  novy,  or  rovonne,  in  tbo  exercise  of  their  doty.  Su 
Smuggling. 

Obetrncting  any  engine  or  carriage  asing  any  railway,  statnte,  840 ;  indictment,  840;  pun- 
ishment, 341 ;  evidence,  841. 

Obtaining  money,  &e.  under  false  pretences.  See  Cheating.  FaUe  Pretences  No  ground 
of  acquittal,  that,  upon  an  mdictment  for,  the  case  proved  amounts  to  larceny,  295. 

Office,  refosing  to  eiecnte,  €68 ;  indictment  for  refusing  to  serve  the  office  of  cbief  consta- 
ble, 668  }  punishment,  669 ;  evidence,  669.  Indictment  for  refusing  to  serve  the  office 
of  petty  constable,  669.  Indictment  for  refusing  to  serve  the  office  of  overseer  of  the 
poor,  670;  evidence,  671.  • 

Office,  setting  fire  to,  statute,  311;  indictment,  813;  punishment,  318;  evidence,  818. 
Riotously  demolishing,  pulling  down,  or  destroying,  or  beginning  lo  do  so,  statute,  596  ; 
indictment,  597 ;  punishment,  698  ;  evidence,  598, 

Office  copy,  in  what  cases  evidence,  129. 

Officers  of  justiee  and  others,  killing,  428—427  ;  killing  by,  427,  428.  Assaulting  in  the 
execution  of  their  duties,  statute,  458 ;  indictment,  459;  punishment,  469;  evidence,  459. 

Officers  and  others  lawfully  authorized,  aasanlting,  striking,  or  wonndmg.  on  account  of  the 
exercise  of  their  doty,  in  preserving  wreck,  statute,  456 ;  indictment,  456 ;  punishment, 
457 ;  evidence,  457. 

Officers  in  the  army,  navy,  or  revenue,  in  the  execution  of  their  duty,  shooting  at,  467; 
maiming  or  wounding,  469;  assaulting  or  obstructing,  469.     See  Smuggling, 

Officers  of  justice,  in  what  cases  information  granted  against,  74.     See  Misconduct. 

Orchard.     See  Fruit.    Roots. 

Order.     See  Judge^s  Order.     Court  cf  Record.    Indictment  against  a  constable  for  dts« 
obeying  an  order  of  sessions,  584;  evidence,  585. 

Order  for  the  delivery  of  goods,  or  for  (he  payment  of  moneys  &c.,  stealing,  218;  forging, 
874. 

Ore.     See  Mine, 

Outhouse.     See  Arson     Duselling'houu.    House. 

Overseer  of  the  poor,  indictment  for  refusing  to  serve  the  office  of,  670;  evidence,  671. 

Overt  acta  of  compassing  the  Queen's  desth,  489;  of  adhering  to  the  Queen's  enemies,  495,. 
et  seq. 

Ox.     See  Cattle. 

Oyster  fishery,  using  a  dredge,  net,  instrument,  or  engine,  within  the  limits  of,  indictment, 
284  ;  punishment,  284;  evidence,  234.  Dragging  on  the  ground  or  soil  of,  indictment, 
234;  punishment,  285;  evidence,  235. 

Oysters  or  oyster  brocd,  stealing,  statute,  233 ;  indictment,  283;  ponishment,  234;  evidence, 
234. 

P. 
I'ale.     See  Fences. 

Pamphlet,  587. 

Panel.    See  Courts  of  Record. 

Papist.     See  Catholic. 

Pardon,  plea  of,  93  ;  in  what  cases,  93 ;  where  to  be  pleaded,  93;  in  what  form,  98.    The 

effect  of  pardon  in  restoring  competency,  144. 
Parent  may  be  a  witness  for  or  against  his  child,  148  ;  may  commit  a  battery,  444;  or  even 

kill,  410  ;  in  defence  of  his  child. 
Parish  poor,  larceny  of  goods  provkied  for,  how  described,  84. 
Parish  register,  how  proved,  and  in  what  cases  evidence,  135. 
Park.     See  Deer. 

Parliament,  entries  in  the  journal  of,  bow  proved,  and  in  what  cases  evklence,  128. 
Parliament,  false  answers  at  elections  for,  578. 
Parol  evidence.     See  Endence. 
Particulars  of  charge,  685. 

Partners,  larceny  of  property  of,  how  described,  88,  177. 
PartrkJge.     See  Game. 
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Patents,  bow  proved,  128. 

Peace  officer.     See  Officers. 

Peers  aod  peeresses,  how  named  in  an  indie iment,  28. 

Pennj.     Set  Coin, 

Perjury,  statue,  664;  poBisbmcnt,  564.  The  oath  mut  be  taken  io  a  judicisl  proceedio;^ 
563;  before  a  competent  tribonal,  569;  deliberately  and  intentioDaliy,  560;  sad  the 
matter  sworn  most  be  material  to  the  sohject  then  in  qaestioo,  569;  and  liilse.  569. 
False  affirmation  of  a  quaker,  moravian,  or  separatist,  perjury,  568.  Reqniaites  in  an 
indictment  for  perjury,  668:  evidence,  102,  129,  156.  Indietmeat  for  perjoty  in  an 
affidavit  to  hold  to  bail,  566;  evidence,  671.  Indictment  for  perjury  upcm  a  trial  at  the 
assizes,  673;  evidence,  574.     Indictment  for  perjury  upon  a  complaint  before  a  magis-  i 

trate,  575.     Particular  statutes  applicsble  to  perjury,  677. 

Perjury,  subornation  of,  indietmeat  for,  575;  panisbment,  577;  evidence,  577. 

Person,  stealing  from  the,  statute,  252;  indictment,  261;  punishment,  262;  evidence,  2$Z 

Personation,  398 ;  personating  seamen,  &c.,  entitled  to  wages,  &c.,  statute,  894;  iadiet- 
ment,  399;  poniahment,  399;  evidence,  400.  Personating  soldiers,  &e.,  statate*  398; 
punishment,  399. 

Personating  owners  of  stock,  &c.,  statate,  400;  indictment,  400;  punishment,  401;  evi- 
dence, 401.  Personating  bail,  &c.,  statute,  401 ;  indictment,  401;  punisbment,  401; 
evidence,  402. 

Personating  voters,  402. 

Petty  and  grand  larceny,  distinction  between  abolished,  168. 

Petty  treason  to  be  deemed  murder,  403. 

Pheasant.     See  Game. 

Pictures.     See  Obscene  Prints 

Pig.     See  Catlfe, 

Pigeons,  stealing,  176. 

Piles.     See  Canal,     J>/avigable  Riv€r. 

Pillory  abolished,  576. 

Piracy  at  common  law,  indictment  for,  264;  paaishmeot,  265;  evidence,  265. 

Piracy  by  statute,  267:  statute,  267.     Indictment  for  |)iracy  attended  with  violeaee,  268. 

Pit.     See  Mine. 

Place,  how  stated  in  indictments,  87:  if  stated  as  a  matter  of  local  descriptbn,  it  roust  be 
proved  as  laid,  41,  98.  Variance  between  the  atatemeat  and  proof  of  it,  in  what  eases 
material,  98,  809.     Defective  atatement  of,  bow  objected  to,  89. 

Place,  addition  of,  29. 

Plant     See  Roots. 

Plantation,  setting  fire  to.  See  Arson. 

Plea  in  abatement     See  Abatement. 

Plea  in  bar,  86;  in  what  cases  necessary  or  usual,  86.     Form  of  it,  86;  replicatwn  to  it,  86. 
Similiter,  67.     Rejoinder,  87.     See  Autrefois  acquit,  &c,  Pardon. 

Plea  to  the  jurisdiciion.     See  Jurisdiction, 

Pleading,  order  and  time  of,  79. 

Pledge  of  goods  of  principal,  by  factor  or  agent,  statute,  286;  indictment,  2S6;  punishment, 
286;  evidence,  286. 

Plundering  a  ship  in  distress,  or  wrecked,  statute,  226;  indictment,  2*>7;  venue,  19;  punish- 
ment, 227;  evidence,  227. 

Poaching.     See  Game. 

Poison,  Killing  b>,  412.  Indictment  for  murder  by,  432.  Administering,  or  attempting,  to 
administer  poison,  statute,  438;  inlictment,  488;  pnnishment,  439;  evidence,  439. 
See  Abortion. 

Poll-books  of  an  election,  how  proved,  185. 

Polygamy.     See  Bigamy. 

Pond.     Su  Fish-pond.     Mill-pond, 

Poor,  goods  provided  for,  how  described,  34. 

Poor- house,  goods  nnd  chittels  of  or  in,  bow  described,  34. 
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Positive,  ttatAments  in  indictiodnts,  See ,  mast  be,  64. 
Pomession,  criminal,  in  forgery,  850. 

Post     See  Fences, 

Post-office,  servants  of,  opening  or  delaying,  or  ctealing  or  embezBliog  letten,  217.  Ske 
Larceny,     Letter  $. 

Powder.     See  Sloree. 

Power  of  attorney.     See  Forgery. 

Practice  of  the  ecclesiastical  courts,  how  proved,  180. 

Pt'esuinptive  evidence,  122;  what,  122;  violent  presumption,  123;  probable  presamptions, 
128;  light  or  rajih  presamptions,  128;  preaomptions  of  law,  124.  Caotions  to  be  ob- 
served in  admiuing  this  evidence,  124. 

Pretences.     See  False  Pretences, 

Principal  and  accessary,  3 — 10. 

1.  Principals  in  the  first  degree,  who  are,  8. 

2.  Piincipuls  in  the  second  degree,  4 — 7;  who  are,  4;  must  be   present,   4;  must  parti- 

cipate in  the  act,  5;  when  to  be  tri<!d,  6;  proceedings  ngainst,  6,  681 ;  statutes  af- 
fecting, 679;  indictment,  681 ;  punishment,  681;  evidence,  682. 

3.  Accessaries  before  ihe  f^ct,  7,  8;  who  are,  7;  must  be  absent,  7;  means  of  procure- 

ment,  in  what  offences,  8,  687;  may  be  tried  with  or  n(\er  the  conviction  of  the 
principal,  or  for  a  substantive  felony,  8,  685;  statutes  affeciing,  679.  Indictment  of, 
together  with  the  principal,  686;  venue,  26:  punishment,  686;  evidence,  688.  In- 
dictment of,  the  principal  being  convicted,  689;  renue,  26;  evidence,  689.  Indict- 
ment of,  as  for  u  substantive  felony,  690;  evidence,  690. 

4.  Accessaries  aAer  the  fact,  9 — 11;  who  are,  9;  who  are  not,  9;  in  what  offences,  10, 

691 ;  when  to  be  tried,  10,  690;  statute  affecting,  690.      Indictment   of,  with   the 
principal,  691;  venoe,  26;  pnnnhment,  691;  evidence,   692.    Indictment  of,  the 
principal  being  convicted,  698;  evidence,  698.     See  Receivers. 
Principal  felon  a  competent  witness  against  the  receiver,  146. 
Prints.     See  Obscene  Prints. 
Prison.     Sec  Breach  of  Prison. 
Privy  seal.     See  Forgery, 
Probate  of  a  will,  copy  of,  in  what  cases  evidence,   ISO;  revocation  of  the  probate,   bow 

proved,  180. 
Process.     See  Courts  of  Record. 
Process  against  witnesses,  156. 

Proclamation,  how  proved,  and  in  what  cases  evidence,  136. 
Procluination  under  the  Riot  Act,  593.    Opposing  the  reading  of  it,  statute,  594;  indictment; 

549;  punishment,  594;  evidence,  596. 
Promissory  note,  stealing,  213;  forging  and  uttering,  868. 
Property,  what,  239,  258. 

Prosecutor  a  competent  witness,  145:  his  expenses,  in  what  cases  given  to  him,  159. 
Proviso  in  a  statute,  when  to  be  stated  in  pleading,  52;  how  proved,  105. 
Provocation  killing  upon,  416:  where  murder,  416—418;  where   manslaughter,    416-— 418; 

cannot  be  excusable  or  justifiable,  416. 
Provoking  a  man  to  send  a  challenge,   indictment  for,  604;     pnnishment,  605;    evidence, 

605. 
Public  bridge.     See  Bridge. 

Public  monuments,  statutes,  8lc.,  destroying  or  damaging,  349. 
Public  stock,  stealing  any  tally,  order,  or  security,   entitling  to  any  share  in,  statute,  213: 

indictment,  214;  pnnishment,  214;  evidence,  214. 
Publication  of  a  libel,  what,  527;  bow  proved,  527,  528. 
Pulse.     See  Crops.     Stack. 
Puniiihment,  wheie  the  defendant  is  already  nnder  sentence  of  transportation  or  imprison- 

ment,  169. 
Perlieo.     See  Deer, 
Purport,  meaning  of  tha  term  in  pleading,  47.    Variance  after  it,  103. 
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Q,aaker.     See  jgffirmalion, 

Q,QashiDg  iodictmeDtfl,  in  what  caaea,  64.    Qaaahing  informatioDa,  78. 

Qaay,  Stealing  from,  atatute,  249;  indictinent,  249;  poniahmeDt,  200;  eTideoee,  260. 

Qaeen,  diacbarging  or  aiming,  &c.,  6re  araia,  &e.,at  the  penon  of,  atatata,  498;  iadiet- 

ment,  499;   evidence,  499.    Throwing  at  the  QoeeD,  &c.;   indictment,  499.    See 

Treason, 
i^oeen'a  atorea.     See  Embezzlement. 

R. 

Rabbit.     See  Coniee.     Game. 

Rack.     See  Machinery. 

Rail.     See  Fencee.     Fiziuree. 

Railways,  obstracting  engines  or  earriagei  on,  or  doing  anything  to  endanger  paaeengeri  by, 
atatate,  840;  indictment,  S40;  pnniahment,  841;  evidence,  841.  Meaning  of  the  word 
«  railway,"  840. 

Ram.     See  Cattle. 

Rape,  4S0.  Ravishing  a  woman,  statate,  480;  indictment,  480;  pnniahment,  481;  evi- 
dence, 481.  Carnally  abosing  a  girl  ander  ten  years,  statate,  4S8;  indictment,  488; 
punishment,  483;  evidence,  484;  carnally  aboaing  a  girl  under  twelve  and  above  tea 
years,  indictment,  484,  panishroent,  484;  evidence,  484.  Assault  with  intent  to  com- 
mit a  rape,  statute,  485;  indictment,  486;  poniahment,  485;  evidence,  486. 

Rapuit,  necessary  in  indictments  for  rape,  49. 

Receivers  cannot  be  indicted  aa  principala  in  the  same  indictment,  60, 

Receiring  stolen  gooda,  &c.,  atatote,  268;  where  the  offence  of  the  priocipal  ia  a  felony, 
how  to  be  tried,  268;  indictment  for,  as  for  a  substantive  felony,  269;  venue,  86; 
punishment,  270;  evidence,  270.  Indictment  agpiinst  a  receiver  whore  the  offence  of 
the  principal  is  a  misdemeanor,  271;  venue,  26;  punishment,  272;  ovidence,  272.  In- 
dictment against  a  receiver  and  principal  jointly,  278;  pnniahment,  273;  evidence,  278, 

Receiving  goods  stolen  from  the  river  Thamea,  270. 

Receiving  anchors,  goods,  &c.,  weished  up,  270. 

Receiving  stolen  children,  statute,  478;  puniahment,  479. 

Receiving  atolen  lettera,  atatute,  273;  indictment  against  a  receiver  of,  aa  for  a  anbataative 
felony,  274;  punishment.  274;  evidence,  274. 

Recognisances  upon  an  information,  77. 

Recognisancea  to  appear  and  give  evidence,  156. 

Recognisaneea  of  bail.     See  Pereonation* 

Records,  &c.,  stealing.     See  Courts  of  Record. 

Records  of  the  Queen *s  Courts,  how  proved,  125;  of  inferior  courts,  how  proved,  180;  of 
the  courts  in  Ireland,  how  proved,  184.  Variance  between  the  atatement  and  matter  of 
proof  of  record,  101.    In  what  cases  the  record  may  be  amended,  103. 

Recorder,  of  any  borough,  &c.,  act  for  defining  the  juriadiction  of  69;  offencea  triable  by,  69. 

Recovery,  how  proved,  128. 

Re-ezamination  of  witneases,  166. 

Register,  forging.     See  Forgery. 

Register,  parish,  how  proved,  and  in  what  cases  evidence,  135. 

Register  of  the  navy,  in  what  eases  evidence,  185. 

Rejoinder,  form  of,  87. 

Relevant  allegations,  though  unnecessary,  muat  be  proved,  44, 108. 

Replication  to  a  plea  to  the  juriadiction,  81;  to  a  plea  of  misnomer,  82;  to  a  plea  in  bar,  86; 
to  a  plea  of  autrefoit  acquit,  &c.,  90. 

Reply,  right  of  Attorney-General  to,  in  what  cases,  72;  right  of  eonnsel  for  prosecntkui  gen 

orally,  95. 
Repugnant,  statement  in  indictment  must  not  be.  54. 
Rescue,  statate,  559;  indictment  for  rescue  of  a  felon  from  a  constable,  660;  puniobiEeot, 

561;  evidence,  661. 
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Restitntioo  wh«o  awarded,  io  forcible  entrjr,  601« 

Restitution  of  stolen  property,  statate,  586. 

Relnm  to  writ.     See  CourU  of  Reeord, 

Retorn  from  traneportatioa,  statate,  561;  iodietment,  663;  venue,  19,  668;  panisbmeni/ 
563;  evidence,  664. 

Revenoe  officer.     See  Officer. 

Reward  in  what  cases  granted  to  witnesses,  160. 

Reward,  taking,  onder  pretence  of  helping  to  stolen  property,  statate,  585;  indictment,  687$ 
ponisbment,  587;  evidence,  587. 

Riot,  590.  Indictment  for  a  riot  and  assanlt,  590;  panishment,  691;  evidence,  591.  In- 
dictment for  a  riot  and  tanmlt,  592;  panishment,  592.  Rioters  remaining  together  one 
hour  afier  proclamation,  statate,  593:  indictment,  594;  panishment,  695;  evidence, 
696.  Riotously  palling  down  or  destroying  any  church,  chapol,  house,  stable,  coach- 
house, out  house,  warehouse,  office,  shop,  mill,  malt-house,  bop-oast,  bam,  granary,  or 
manufactory,  or  machinery,  or  steam-engine,  &c.,  used  in  mines,  statute,  596;  indict- 
ment, 697;  punishment,  59S;  evidence,  598. 

Rioters,  killing,  in  what  cases  justifiable,  428. 

Riotously  domolisbmg.     See  MioU 

River.     See  Navigable  River. 

River,  bank,  or  wall,  breaking  or  cutting  down,  whereby  lands  are  overflowed,  &c.,  statute, 
836;  indictment,  836;  punishment,  886;  evklence,  887.  Cutting  off,  drawing  up,  or 
removiog  piles,  chalk,  &c.,  fixed  for  the  security  of,  indictment,  887;  punishment,  837; 
evidence,  387. 

Road.     See  Highway. 

Robbery,  statute,  261;  indictment  for,  with  stabbing,  &c.,  253;  punishment,  258;  evidence, 
53 — 259.  By. a  person  armed,  indictment,  269:  punishment,  859:  evidence,  259:  with 
violence*  indictment,  259:  punishment,  260:  evidence,  260.  Indictment  for,  261: 
punishment,  261:  evidence,  261.  Assault  with  intent  to  rob,  statute  252:  indictment, 
262:  punishment,  263:  evidence,  263. 

Rolls.     See  Court  RolU. 

Roots  or  plants  growing  in  a  garden^  orchard,  nursery  ground,  hot-house,  green-bouse  or 
conservatory,  stealing,  or  destroying,  or  damaging  with  intent  to  steal,  statute,  210:  sec- 
ond offence,  indictment,  210:  punishment,  210:  evidence,  211.  Destroying  or  damag- 
ing, statote,  348:  second  ofieiice,  indictment,  848;  punisbment,  349;  evidence,  349. 
Stealing  or  destroying,  or  damaging  with  intent  to  steal,  medicinal  roots,  ptants,  &&, 
growing  elsewhere,  173. 

Rooting  up  trees.     See  Tree 

Rule     See  Courte  of  Record, 

Rule  of  court,  how,  and  in  what  cases  evidence,  129. 

Running  goods.     See  Smuggling, 

S. 

Sacrilege.     See  Church. 

Sailor.     Set  Al  legiance.    Seamen. 

Sanctuary,  plan  of,  abolished,  79. 

Sapling     See  TVre. 

Scotch  covenanter's  oath,  164. 

Sea,  what,  within  the  jurisdietbn  of  the  Admiralty,  what,  83, 265:  ofi«nees  on,  venue  in  in- 
dictments for,  21. 

Sea-bank,  or  sea-wall,  breaking  or  cutting  down,  whereby  lands  are  overflowed  or  damaged, 
statute,  886:  indktment,  886:  punishment,  886:  evidence,  887.  Cutting  off,  drawmg 
up,  or  removing  piles,  chalk,  &c.,  fixed  for  securing,  indictment,  887:  punishment, 
887:  evidence,  887. 

Seal.    See  Forgery. 

Seamen,  master  of  u  netehant  TeastI  fofuii^  on  shore,  or  refuaing  to  bring  home,  iUtnt*, 
461:  indictmeat,  462:  paoiahaiMt,  468:  evidtnot,  468:  modnof  trialy  46S. 
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Second  felony.     See  Subsequent  Felony. 

Secondary  evidence,  112. 

Security,  valuable,  what,  213. 

Security  for  money  or  payment  of  money,  &c.,  stealing,  statute,  213:  indictment,  21-1: 
punishment,  214:  evidence,  214. 

8e  defendendo,  battery,  444:  homicide,  415. 

Sedition,  620.  Indictment  fur  a  seJitious  libel,  623:  punishment,  524:  evidence  far  the  pro- 
secution, 527;  evidence  for  the  defendant,  529.  Indictment  for  seditious  wofds,  531: 
ponidhmpnt,  531:  evidence,  531. 

Sending  explosive  substances,  statute,  455:  indictment,  455:  punishment,  455:  evidence,  466. 

Sentence  of  death*  251.     See  Pvntehment     Murder. 

Sentence  of  the  Admiralty  Court,  how  proved,  180:  of  the  Ecclesiastical  C^nrt,  how  prov- 
ed.  129. 

Servants,  embezzlement  by,  274:  indictment  for,  275:  ponishment,  276:  evidence,  277. 
Larceny  by  statute,  193:  indictment,  194:  punishment,  194:  evidence.  194.  Larceny 
from,  176.  A  servant  may  justify  a  battery,  444:  or  even  homicide,  415:  in  defeocaof 
hid  muster. 

Sessions  of  the  pence,  act  for  defining  the  jurisdiction  of,  69:  ofiences  triable  at,  69. 

Sewers,  commissioners  of,  property  under  them,  bow  described,  85. 

Shu  ft.     See  Mine. 

Sheep.     See  Cattle. 

Shilling.     See  Coin. 

Ship,  stealing  from,  in  port,  or  in  a  river  or  canal,  statute,  249:  indictment,  249:  pnnisfament, 
250:  evidence,  250.  Plundering  or  stealing  from  a  ship  in  distress,  wrecked,  stranded, 
or  cnst  on  shore,  statute,  226:  indictment,  227:  venue,  19:  punishment,  227:  evidence, 
227.  Impeding  a  person  endeavouring  to  save  his  life  from  a  ship  in  distress  or  wreck- 
ed, statute,' 457:  indictment,  457:  punishment,  4 5S:  evidence,  458.  Setting  fire  to  a 
ship,  statute,  91d:  indictment,  3t9:  punishment,  319;  evidence,  319:  the  like,  with 
intent  to  prejudice  the  owner  of  the  ship  or  goods,  or  underwriter,  indictment,  320:  pun- 
ishment, 320:  evidence,  320.  Destroying  a  ship  with  the  like  intent,  statute,  318:  in- 
dictment, 381:  punishment,  831:  evidence,  331.  Damaging  a  ship  otherwise  than  by 
fire,  statute,  332:  indictment  982  ^  punishment,  832:  evidence,  832.  £:[hibiitng  false 
lights  or  signals  to  bring  a  ship  into  danger,  •latute,  333:  indictment,  333:  punishment, 
333:  evidence,  338.  Doing  any  act  tending  to  the  immediate  loss  of  o  ship,  statute, 
383:  indictment,  833:  punishment,  384:  evidence,  334.  Destroying  any  part  of  a  ship 
.  in  distress  or  wrecked,  indictment,  834:  punishment,  334:  evidence,  335.  Cutting 
away,  &c.,  buoys,  &c.,  or  doing  any  act  with  intent  to  cat  away,  &c.,  booys,  &e.,  be* 
longing  to  or  attached  to,  ships,  statute,  325:  'indictment,  836:  punishment,  835,  evi- 
dence, 335. 

Shipwrecked,  goods,  being  in  possession  of,  174. 

Shooting,  murder  by,  indictment  for,  429.  Shooting  at  a  person  with  intent  to  murder,  stat- 
ute, 440;  indictment,  447;  punish tient,  447;  evidence,  447.  Attempting,  by  drawing 
a  trigger,  or  in  any  other  manner,  to  shoot  at  a  porson  with  intent  to  murder,  statute, 
440;  indictment,  448;  punishment,  448;  evidence,  448.  Shooting  at  a  person  with  in- 
tent to  maim,  disfigure,  disable,  to  do  some  grievous  bodily  harm,  or  to  prevent  or  resist 
a  lawful  apprehension  or  detainer,  statute,  450;  indictment,  454;  punishment,  454; 
evidence,  454.  Shooting  at  officers  in  the  army,  navy,  or  revenue,  in  the  exercise  of 
their  doty,  statute,  467;  indictment,  468;  venae,  19;  punishment,  469;  evidence,  469. 
Shooting  at  a  ship,  &c.,  belonging  to  the  navy  or  revenue,  statute,  467;  indictment,  624; 
venue,  19;  punishment,  624;  evidence,  624. 
Shop,  breaking  and  entering,  and  stealing  in,  slatote,  246;  indictment,  242;  punishment 

247 1  evidence,  847.    Settiag^firs  to,  sss  ^rioa.    Riotoasly  demoliihing,  tee  Riot. 
Shrub.     See  Tree, 
Signal.     See  Ship.    Smuggling. 

Mk  goods  in  ar.y  vlBge  of  naanofHttarev  sleaNnf,  iMlbte,  248;.  ittdietmeot;  268;  puoisliaMBt 
258;  ovUeooev  28»    C«ifil«g,  bMafriiig,  dr  4e<liwyiiig,  or  daaigim  witft  Bitem  to  d»- 


INDEX.  867 

•troy  or  render  nselees,  silk  gooda  in  the  loom,  &c.,  or  other  process  of  maDafactnrey 
Pistole,  824;  indictment,  S25;  ponishment,  825;  evidence,  826.  Colling,  &c.,  or  dam- 
aging i  &c.,  any  warp  or  ahote  of  silk,  indictment.  826;  poniabment,  826;  evidence, 
826;  entering  a  building  by  force  to  commit  these  offences,  indictment,  826;  poni»hmeol» 
826;  evidence,  826. 

SimUiter,  87,  90. 

Simple  larceny.     Se§  Larceny, 

Slander.  Sa  Libel.  Indictment  for  slanderous  words  to  a  magistrate,  588;  punishment, 
689;  evidence,  689. 

Slaice.     See  CanaL    Navigable  River, 

Smuggling,  statute,  .619.     Making  signals  to  smuggling  vessels,  slatule,  620;  indictment, 

>  620;  venue,  19;  punishment,  621;  evklence,  621.  Being  armed  and  assembled  for  the 
purpose  of  aMiaiing  in  running  uncustomed  gooda,  &e.,  statute,  621 ;  indictment,  622; 
venue,  19;  punishiiieni,  628;  evidence,  623.  Assiating  in  running  uncustomed  goods, 
indictment,  628;  puniabment,  628;  evidence,  623.  Shooting  at  a  ship  belonging  to  the 
navy  or  revenue,  statute,  467;  indictment,  624;  venue,  61^;  puniabment,  624;  t\\^ 
dence,  624.  Shooting  at  officers  of  the  army  or  navy,  &c.,  or  officers  of  the  customs 
employed  for  the  prevention  of  smuggling,  statute,  467;  indictment;  468;  venue,  19; 
punishment,  469;  evidence,  469.  Maiming  oi  wounding  such  persona,  indictment,  469; 
venue,  19;  pnnistbment,  469;  evidence,  469.  Assaulting  or  obslruciing  such  persona,, 
atatote,  469;  indictment,  470;  venue,  19;  poniabment,  470;  evidence,  470.  Being- 
found  in  company  with  four  others,  with  goods  liable  to  forfeiture,  statute,  625;  indict-t. 
moot  625;  venue,  19;  punishment,  625;  evidence,  625.  Being  found  armed  near  a 
navigable  river,  indictment,  625;  punishment,  686;  evidence,  626. 

Snare.     See  Conies,  Deer,  Haree, 

Sodomy,  statute,  485;  indictment,  4S5;  punishment,  486;  evidence,  4S6.  Aasaull  with  in- 
tent to  commit,  indictment,  487;  punishment,  487;  evidence,  487. 

Soldier.     See  Allegiance. 

8olir.il ing  a  man  to  commit  an  offence,  indictment  for,  698;  punishment,  693;  evidence,  699^ 

Solitary  confinement,  general  provision  as  to,  169.  * 

Son  auaulty  demeene,  AAA, 

Sooth  Sea  bonds,  ateallng,  173. 

Sovereigoa.     See  Coin. 

Special  plea.     See  Abatement,    Autre/oie  Acquit,  $c.     Juriidiction.     Pleas  in  Bar,, 

Special  venue.     See  Place. 

Spring-guna,  aetting,  statute,  664;  indictment,  665;  punishment,  665;  evidence,  665. 

Stabbing,  indictment  for  muider  by,  405.  Stabbing,  cutting,  or  wounding,  with  intent*to> 
murder,  statute,  488 ;  indictment,  449;  punishment,  449;  evidence,  449.  Stabbing, 
cutting,  or  wounding,  with  intent  to  maim,  disfigure,  disable,  to  do  some  grievous  bodily 
harm,  or  to  prevent  or  resist  lawful  spprehenaion  or  djetainer,  atutute,  450;  indictment, 
450;  poniabment,  451;  evidence,  451. 

Stablea,  aetting  fire  to,  see  Arson,    Riotonaly  demoliahing,  see  Riot. 

Stacka  of  corn,  grain,  polac,  tares,  straw,  haolm,  stubble,  furze,  heath,  fern,  hay,  turf,  peat, 
coals,  charcoal,  or  wood,  or  any  steer  of  wood,  aetting  fire  to,  atatute,  821;  indictment, 
82'^;  punishment,  822;  evidence,  822. 

Stage  coachea,  furious  driving*ofsratute,654;  indictment,  654;  punishment,  655;  evideace,655. 

Staiih,     See  Mine. 

Standing  mute,  93. 

Starving,  murder  by,  indictment  for,  431. 

State.     See  Acts  of  Slate, 

Statement.    See  Indictment, 

Statutes,  in  what  caao  to  be  proved,  and  how,  125.  Certainly  required  in  indictments  on 
statutes  creating  ofTencea,  50;  or  imposing  a  higher  degree  of  poiruhaifnt,  50.  Proviio 
and  exception  in  a  statute,  when  to  bo  stated  in  pleading,  52;  how  proved,  105. 

Stealing.     S  e  Larce.y.     Stealing  chi  drop,  4S5. 

Steam-engine.     Sec  Machine  y»    Min^ 

103 
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Siile.    See  Fencee. 

Stock,  poblic,  Mealiog  talllei,  orderi,  or  Mcorhlet,  MtiUing  to  any  share  in,  sUtntOt  219; 
indictirient,  2U;  ponishment,  214;  evidence,  214.    Stock.     See  Forgery, 

Stockings  in  the  loom,  &o  ,  or  other  process  of  n»nnr«etore,  cutting,  breskiog,  or  deniroying 
or  dumiiging  with  intent  to  destroy  or  render  cseless,  ststate,  324;  indictment,  226 ;  pon- 
ishment, S25;  evidence,  326.  Entf*ring  o  building  by  force  to  comniit  socb  (»fi*eAce,  in- 
dictment, 326;  punbhment,  826;  evidence,  326. 

Stores.  Embezzling  or  stealing  the  Queen's  stores,  (aoimnnition,  sails,  cordage,  or  naval  or 
military  stores),  statute,  641;  indictment,  642;  punishment,  642;  evktenee,  64S. 
Setting  fire  to  them,  tee  Burning. 

Stores,  naval,  having  in  possession,  olatnte,  643;  indktmeDt,  647;  ponishment,  648;  evi- 
dence, 648. 

Strangling,  Indictment  for  murder  by,  430. 

Straw.     See  Stack, 

Striking.     See  Aseaull,     Seating, 

Stibjection  to  the  power  of  others,  in  what  eases  an  ozcnse  for  crime  16. 

Subornation  of  perjury,  indictment  for,  676;  punishment,  677;  evidence,  677. 

Subptena,  167.     Subpana  dueee  leevm,  167. 

Subsequent  felony,  staCote,  694;  indkstment,  696;  punishment,  696:  evidence,  696. 

Soflbcate,  attempt  to,  indictment  for,  446;  punishment,  447;  evidenoe,  447. 

Surgeon.     See  Meiieai  Man, 

Surnnme  of  the  defendant  in  an  indictment,  28. 

Surplusage,  what  may  be  rejected  as,  42,  64,  108. 

Surveys,  public,  185;  private,  136;  how  proved,  136. 

Swans,  Stealing,  174. 

T, 

Taokle.     See  Machinery. 

Taking,  what,  to  constitute  larceny,  182;  actual,  182;  constructive,  183 — 192. 

Tally,  entitling  to  any  share  in  public  stock,  stealing,  statute,  218;  indictment,  214;  punish- 
ment, 214;  evidenoe,  214. 

Technical  terms,  what,  necessary  in  an  indictment,  49. 

Tenant  in  common,  or  joint  tenant,  by  taking  the  thing  in  common  from  his  co-tenant,  m 
what  cases  guilty  of  larceny,  182 

Tenor,  implies  a  literal  copy,  47.     Variance  after  it,  103. 

Terriers,  how  proved,  136. 

Testamentary  paper.     See  Will. 

Threatening  letter,  sending  cr  delivering  a  letter,  demanding  money,  statute,  606;  mdict- 
fuent,  606;  panishaient,  606;  evidence,  606,  Sending  a  letter  threatening  to  accnse 
another  of  a  crime,  with  intent  to  extort  money,  &c.,  from  him,  statute,  606;  indict* 
608;  punishment,  609;  evidence,  609.  Sending  a  letter  threatening  to  kill  or  bum, 
&c.,  statute,  609;  indictment,  609;  punishment,  610;  evidence,  610. 

Threatening  to  accuse  a  man  of  a  crime,  statute,  605;  indictment,  607 ;  punishment,  608 ; 
evidence,  608.  - 

Threshing  machine,  cutting,  breaking,  or  destroyiug,  or  damaging  with  intent  to  destroy  or 
render  useless,  Htatute,  827;  indictment,  827;  puninhmeot,  327;  evidence,  327. 

Timber.     See  Burning, 

Time,  how  stated,  87,     How  proved,  96, 

Toll-house.     See  Turnpike. 

Tombstone,  inscription  on,  how  proved,  and  in  what  cases  evidence,  136. 

Trade,  building!*  used  for  the  purpose  of  carrying  on,  setting  fire  to,  statute,  811;  indict- 
paent,  813;  punishment,  313;  evidence,  313. 

Training  to  arms,  within  what  lime  the  indictment  must  bo  preferred,  61 

Traitorously,  requisite  in  an  indictment  for  treason,  49. 

Transportation,  returning  from,  statute,  561;  indictment,  663;  venue,  563;  punishment, 
668;  evidence,  664> 

Traverse  of  an  indictment,  in  what  cases  allowed,  67. 

Tt  a  verse.     See  General  Trarerfe. 
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Tr«asoii,  high,  488—498.  Indietment  for  cMnpiming  the  Qoeen't  death,  488;  renue,  25; 
erert  actjs  489;  evidence,  490.  lodictnieet  fur  levying  war,  482;  evidence,  49$.  In- 
dictment fur  cidheritig  lo  the  Queen *s  enemiiM,  494;  overt  acts,  495:  what  an  ndhering, 
495;  who  im  enemy,  496;  evidence,  496.  Indiciinent  for  irenson  on  stat.  86  G.  8,  c. 
7,  8.  1,497.  Diiichnrging  or  niming,  &c.,  fire-arinfi,  &c.,  at  the  Q,aoen*fl  pensoii,  fitat« 
ate,  498;  iodictment,  499;  evidence,  499;  throwing  at  the  Qaeen,  indiciirieot,  490; 
evidence,  499.  Aiders  and  abettors  in  high  treason,  494.  There  are  no  accessaries, 
all  are  piincipails,  686. 

Tree,  sapling,  shrub,  or  anderwood,  growing  in  parks,  pirasare  grounds,  gardens,  orchards, 
or  avenue:*,  or  groundd  adjoining  to  or  belonging  to  a  dwelling- hoa«e,  value  above  W.-— 
stealing,  cutting,  breaking,  rooting  op,  or  otherwise  destroying  or  damaging,  with  intent 
to  steal,  statute,  206;  indictment,  206;  punishment,  206;  evidence,  207.  Cutting, 
brcftking,  barking,  rooting  ijp,  or  otherwise  destroying  or  damaging,  statute,  344;  io- 
in'Jictrofint,  845;  poninhment,  846;  evidence,  846.  Tho  like  growing  elsewhere,  vnlue 
52.  stealing  or  cutting,  &c.,  with  intent  to  steal,  statute,  206;  indictment,  207;  punish- 
ment, 207;  evidense,  207.  Cutting,  breaking,  barking,  &c.,  statute,  S46;  indictment, 
846;  punishment,  846;  evidence,  846.  The  like  wheresoever  growing,  value  Is.  steal- 
ing, first  and  second  offence,  statute,  208;  indictmrnt  for  the  third  oflfence,  208;  pun- 
ishment, 209;  evidence,  209.  Cutting,  breaking,  barking,  &o.,  third  offence,  statute, 
847;  indictment,  847 ;  punishment,  848;  evidence,  848, 

Trench.     See  Mint. 

Tumult.     Set  Riot, 

Turnpike  gate,  wall,  chain,  rail,  post,  bar,  or  other  fence,  belonging  to  a  turnpike  gate,  or 
*  house,  building,  or  weighing  engine,  throwing  down,  levelling,  or  destroying,  statute, 
889;  indictment,  840;  punishment,  840;  evidence,  840. 

Turnpike  road,  property  belonging  to,  how  described,  85. 

Turnpike  road,  fine  for  oon-repair  of,  638 

Underwood.     8tt  Trtt, 

Underwriter.     8t9  Ship, 

Unknown  person,  goods  of,  or  injury  to  the  persoo  of,  bow  described  in  an  indictmenl,  36 ; 

evidence  to  support  it,  175. 

Unlawful  oath.     Set  Oath. 

Unnatural  offence.     Set  Sodomy. 

Utensil.     Set  Fixtures. 

Uttering.     Su  Cttin,    Forgery. 

V. 

Vnlaable  seeariiy,  what,  statute,  218;  indictment  for  stealing,  214;  punishment,  814 ;  evi- 
dence, 214. 

Value,  variance  in  pleading  and  proof,  in  what  cases  material,  48,  100,  175. 

Variance  bet^reen  the  pleading  and  proof,  in  time,  40,  96;  in  place,  40,  97,  172;  in  the 
name  of  the  party  injured,  100;  in  the  ofience  charged,  42,  99;  in  matters  of  record, 
46,  101;  in  written  instruments,  46,  102;  a  mere  literal  variance  not  mater'iul,  46, 102;  in 
words,  48,  104;  as  to  goods,  48,  99,  170;  as  to  valae  of  sums  of  money,  49,  101, 170. 

Variance,  in  wlmt  isaae%  and  when  amended,  108. 

Vegetable.     Set  Fruit. 

Venue,  general  rule,  18;  in  indictments  for  extortion,  19;  Ibr  plundering  wrecks,  19;  for 
assaulting,  &c.,  officers  of  the  excise,  and  for  offences  against  the  eustome,  19;  for  rob- 
bing mails,  stealing  letters,  and  embezzling  notes,  19;  for  endeavouring  to  sednee  sol- 
diers IVom  their  allegiance,  19;  for  forgery,  19;  for  offences  against  the  siaiitp  duties,  20; 
for  coining,  29;  for  bigamy,  20;  for  escapes,  &c.,  20;  for  returning  from  transpor- 
tation, 20 ;  for  embezzlement  in  the  public  service,  20;  for  felonies,  &c.,  in  Wales,  20 ; 
for  offences  within  the  county  of  a  city,  20 ;  for  offences  committed  oat  of  the  realm, 
21 ;  for  offences  on  the  high  seas,  21  ;  for  forcing  sailors  on  shore,  &c.,  28 ;  for  mnrder 
or  mansinnghter,  where  the  act  and  death  are  in  different  counties,  &o.,  28;  for  offen- 
ces on  the  bouiidaries  of  counties,  or  began  in  one  coonly  and  completed  in  nnotlMri  24; 
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